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o No. 72-1660 =i State prisoner granted federal
Juk < HC. Double jeopardy/guilty
Blackledge (state warden) v, Perry plea issue, —
a4 et
Certto CA 4

NO RESPONSE

Does a guilty plea waive a double jeopardy claim? The USDC sitting in

HC in this case held that it does not. CA 4 affirmed by order (Craven, Butzner,

Russell), A number of other CAs have held that a guilty plea does waive a

double jeopardy claim,
-_________________.-—-
Petitioner received a 6 months sentence in a North Carolina trial eourt for
H___H

the misdemeanor of assault with a deadly weapon. North Caroclina has a two-tier

system for adjudicating certain criminal cases, under which a person charged



with a misdemeanor may be tried first in an inferior court and, if dissatisfied
with the result, may have a trial de novo in a court of general criminal
jurisdiction but must risk a greater punishment if convicted. Such a system
is permissible under the due process a,nd. double jeopardy clauses, Colten v,
Kentucky, 407 US 104 (1872) (Powell, J. in majority)., Petitioner moved

for a trial de novo. Up to that_ point, no constitutional problems appeared,

Double Jeopardy Issues

However, prior to trial de novo petitioner was indicted anew for the same

| —

offense, this time for the felony of assault with a deadly weapon with intent
e
to kill. Thus, when Petitioner came to his trial de novo, he faced a much more

- —i

serious offense, The USDC held this to be a violation of the Double Jeopardy

Clause, It read Colten, supra, to mean that the state could allow trial de novo
G

(with the risk of greater punishment) only where the charge at the new trial was
identical to the charge at the original trial, This holding is, I believe, correct.

Guilty Plea Issues

The case is made complex, however because Petitioner pleaded guilty at the

—_——

trial de novo, The state argues in its petition that the guilty plea waived any

double jeopardy problems, There is CA authority for this position, The USDC,
affirmed by CA 4, held to the contrary, on the theory that double jeopardy
went to the jurisdiction of the de novo trial court, was a fundamental right, and
was not waivable.

Cases from this Court aren't helpful, A split in the CAs does appear,

B

although all CAs may not have faced the issue, The question might be certworthy.
"‘--——.-——"""J.-._.-__-_-‘-‘-“"
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No, 72=1660 RESFONSE RECEIVED
Blackledge {(state warden) v, Perry

JJ, Brennan, White and Rehnquist joined you in seeking a

response in this case. The issue presented is whether a guilty

plea walves a double jeopardy claim.

Respondent appears via appointed counsel, Counsel notes
wryly that respondent was released from the custody of state
@® authorities pursuant to the order of USDC J, Larkins (E.D,
No. Car,) "and his present whereabouts to counsel are unknown,"

—

Accordingly, with no knowledge of respondent's firffyncial status,

counsel moves the Court to dispense with printing reguirements,
On the merits, respondent "concedes that certain language
in the recent case of Tollett v, Henderson (this Court, OT 1972)

+ « » » wWould support a contention that the plea of gullty does

——




{

-2"

foreclose the raising of a constitutional claim, and
1imits an attack to the question of whether the wvoluntary and
intalligent character of the guilty plea has been prejudicial
(sic) by advice of counsel not ‘'withing the range of competence
demanded of attorneys in @@ criminal cases.'" However, rasp
urges the court to heed the admonition of the dissent in Tollett
that wliver should be B decided on a case by case basis,

Resp @ also argues that his double jeopardy claim is
controlled by a USSC case decided subsequent to his trial yet
fully retroactive, (The case that allegedly controls is Price

v. GeorpiR, 398 U.S. 323), Thus, Resp argues that it would be

fundamentally unfair to argue that he waived a right thaEJpe

e

did not MM know existed,

The latter argument is mildly ingeniocus, but I don't think

it will wash, Price v, Ga. establishes that if you are charged
iy i ——— T R T

with murder 1 but convicted of murder 2, you have in essence

\
qiﬁﬁfif dhéjﬁﬁl‘been found not guilty of murder 1. Therefore, if your conviction

A

for murder 2 is ultimately overturned, you cannot be retried for
murder 1 but only for murder 2. As you will see bE glancing at

the facts set out in the original memo in this case, J® rasp

does not have such a case. He has the traditional double jeopardy

case of being tried and convicted of 9B murder 2 and then reindicted

—— B S

and convicted for murdad@. Resp has no argument that any ;ury

has_implicitly found him not guilty of
-5§E~—£L_F y foun no EE_. y of a higher offenge iln the

e e ———
process of conviction for a lesser offense. All of this means

that Petr's case was controlled by longstanding double jeopardy

e S

principles (rather than by Price) and thus it cannot be said




Lo T
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As the attached memos indicate, the primary issue in

this case is whether a gullty plea waives a double jeopardy

claim, CA4 held that it did gg}. which may be error calling

for summary reversal,

One of the clerks in J. White's chambers, Hal Scott, also
thinks the case ralses a potentially certwurthy‘hnuhle jaupardy”
MM issue. As I expect J. White to add this case to the discuss
M Iist-:‘I think we can rely on him to carry the ball on #this

one, particularly since he authored the most relevant recent

" precedent, Colten v, Kentucky, 407 U.S, 104 (1972). This

memo will therefore simply set out some skeletal background to

assist you in evaluaring J, White's presentation of the case



As you will remember from glancing at the earlisr memos,

- the case involves the North Carolina twoetier criminal trial
system, very similar to the Kentucky system approved by the

Court in the Colten case, supra. At » the NC Distriet Court

{the lower tier), @ Respondent was found guilty of assault

with a deadly weapon. He sought trial de novo ("appealed™) in
the NC Superior Court (the upper tier). However, in the
This mdictmed interim the state brought down a new indictimen_t charging him
was baced o S = e
e dame SR with the greater offense of assault with a deadly

ﬁm&ﬂﬂlﬂ*' weapon with intent to kill. Respondent pleaded gullty at

this point. Subsequently, he sought federal HC on due process

(deterrence of the right to "appeal," etec) and double
jeopardy grounds, The USDC (J. Larkin} granted HC on the
ground that Resp's double jeopardy rights had been viclated,
CA4 (Braxton, Butzner, Russell) aff'd in a memo decisien,

The USDC concluded that Resp had a valid double jeopardy
claim 4me@» despite Colten v. Kentucky. In that court's words:

Although it is clear that Colton (sic)} allows the

state to operate a Ttwo tier system of criminal justice, with

trial de nove upon appeal from the lower Court, the Court

cannot say that a system is valld when the offense charged

is not the same in both Courts. To allow the situation which

has occurred in this case to be a part of such a system would

s ba a gross miscarriage of justice. An absolute right of appeal

Male how (is but a hollow phrase if a trial de novo is not held on the

TE4=14 Snidaes same offense as it was held on in the lower Court.
roess 1f the State were allowed to try a defendant on a
to clue P misdemeanor in the lower Court, and then to try the same
| angunat defendant for a felony in the higher Court when the lower
fﬂ J Court convictioon is contested, the siesult in the lower Court

would be meaningless, and the District Court trial would be
litrle more than a "proving ground" for the State's case, If
a conviction can be secured on one of the essential elements
of a felony in the lower Court, it would appear all the more
simple to secure the felony conviction in the Superior Court,
The State has, in effect, a choice in these matters. It may
try the defendant for a misdemeanor in the Distriect Cdurt, or

it may try a defendant for a felong in the Superior Court., But
it may not try a defendant for both offenses arising out of the
same incident, in twoe separate Courts, Once there has been an

B e T T S o et L R DS e S L DR L e T ey

— —_— P .



In other words, the USDC read Colten as setting the
TR ; o
outside limits on what the statesa can do with twos=tier

trial systems, The offense charged must be the same at
both tiers, even though the punishment can # differ. Note that
while the USDC spoke in Double Jeopardy 4 terms, its holding

s rrs o

was really based on the Due @ Process clause, which is what

Colten is all about. Colten really deals with the question
of whether trial de novo with the risk of enhanced punishment
& impermissible deters the right teo "appeal" in a North

Carolina v, Pearce, due process sense,

Hal Scott contends, and I think that J, White agrees,
that what the state did in this case did not constitute
double jeopardy and was permissible as a matter of due

wh
process witl}‘ the limits of Colten, Thus, he thinks that tha

state wins in this one on either of two grounds-=that there
— ———

Was substantive constitutional violation to begin with,

and that if there was, it was walved by the gulilry plea,

1 agree with the latter point; I'm less certain of the first,
sl i ¢
For some of the reasons listed by the USDC, I would want to
glve very careful thought to whether, within the logio of
Colten, the state could up the charge on the trial de novo,
‘Hal says that once the defendant decides to have another
cerack at it, the slate is wiped éntirely clean with regard to
the first trial, That would expand Colten, in my mind, and
I'm not sure that the expansion would be wise, It might tend
to undermine what looks to be an efficacious system under

present law,



-.‘.'-'|..-

In any event, defer to what J, White has to say about
this case with regard to whether there is any substantive
constitutional violation at all.

A concluding note: the USDC treated this as a double

jﬁQpardy case.:ﬂgngiitruth it may be a due process,

deterrence of the right to "aEpea%' cEsa. Thus, it may be

technically inaccurate to sagﬂ;hat the primary issue is

whether a guilty plea walves a double jecpardy claim, However,

that probably doesn't make much difference, as 1 take it that
a gullty plea would walve either a double jeopardy claim or
a due process, "chill of appeal rights" claim.

This case is undoubtedly ggx going to have to be vacated
and remanded, The task of the conference will be to decide
what instructions to give the lower courts on remand-=simply
to clarify the impact of a gullty plea or to in addition speak

to what the USDC said about substantive constitutional lssues,
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STANLEY BLACKLEDGE, WARDEN, ET AL., Petitioners

L

JIMMY BETH PERRY

6/11/73 Cert. filed.
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February 25, 1974

No. 7201660 Blackledge v. Perry

Dear Chief:

I "passed' at the Conference on Friday, and promised to let
you hear from me further.

As 1 gtated at the Conference, I had thought that this case was
controlled by Tollett. I do nat consider the defense of double jeopardy,
even {f it were applicable, to be jurisdictional. TIf, as I have thought,
an uncoerced gullty plea with advice of counsel waives constitutional
rights (e. g., jury trial) as well as procedural defects, I would have
thought that such a plea would walve such right as the defendant had
not to be charged with a more serious offense.

While I still incline to this view, I will reconsider my position
in light of slon at the Conference and particularly In view of
what may be written. But for the time being, I am inclined to adhere
to my initial view.

Sincerely,

The Chief Justice
lfp/ss

cc: The Comference



To: The Chief Justiecs

Mr. Justic: laa
Mr. Ju 10&n
Hr. Juzti ite
Mr. Juct shall
Mr. Ju : 1 M
Mr, Justic 11 »

Mr. Justloe Rehnoulat

9nd DRAFT
SUPREME COURT OF THE UNITED STATES " °* .

Circulated: F‘PR La

No. 72-1660
Reclirculated:

Stanley Blackledge, Warden,| On Writ of Cértifrari to
et al., Petitioners, the United States Court .
w. af Appeals for the

Jimmy Seth Perry. Fourth Circuit.

[April —, 1974]

Mg. JusTicE STewarT delivered the opinion of the ﬁ ?'/

Court. .
While serving a term of imprisonmeént in a North 9. M
Carolina penitentisry, the respondent Perry became
involved in an altercation with another inmate. A M
L i - e &
warrant issued, charging Perry with the misdemeanor o
S S

- of assault with & deadly weapon, N. C. Gen. Stat.
| §14-33 (b)(1) (1969 ed.), Under North Carolina law,

 the Distriet Court Division of the General Court of M /‘”&‘\-'
Justice has exclusive jurisdiction for the trial of mis- .
demeanors. N. C. CGen, Stat. § 7A-272, Following a % d%

trial without a jury in the Distriet Court of Northamp-

ton County, Perry was convieted of this misdemeanor ‘f,ﬁu_ Y.

and given & six-month sentenee, to be served after com-

pletion of the prison term he was then serving.
Perry then filed a notice of appeal to the Northampton AZuR_

County Superior Uourt, TUnder North Carolina law, a .

person convicted in the Distriet Court has a right to a /7'__._,7 df{ .
trial de nove in the Superior Court, N, C. Gen. Stat. '
$§7A-200, 151771, The right to trial de nove is Koep A
absolute, there being no need for the appellant to allege ,v_e‘_‘wd\_——
error in the original proceeding,  When an appeal is taken,

the statutory scheme provides that the slate is wiped clean: -79/ . ;

See Jretlic nodes
?%ym

e g g
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the prior convietion 2 annulled, and the prosecution and
the defense begin anew in the Superior Court.'

After the filing of the notice of appeal, but prior to
the respondent’s appearance for trial de novo in the
Superior Court, the prosecutor obtained an indietment
from s grand jury, charging Perry with the felony of
assault with a deadly weapon with intent to kill inflict-
ing serious bodily injury, N. C. Gen. Stat. §14-32. The
indictment covered the same conduet for which Perry
had been tried and convicted in the District Court.
Perry entered a plea of guilty to the indictment in the
Superior Clourt, and was sentenced to a term of five to
severn years it the penitentiary, to be ssrved concurrently
with the prison sentence he was then gerving.*

A number of months later, the respondent filed an
application for a writ of habeas corpus in the United
States Ihstrict Court for the Eastern Distriet of North
Carglina. He claimed that the indictment on the felony
charge in the Superor Court constaituted double jeopardy
and also deprived him of due process of law. In an upre-
ported gpinion, the Distriet Court dismissed the petition

! Bee generally State v. Spencer, 278 M. 0. 535, 173 8. E. 2d 764
State v. Sparrew, 278 N, C, 408, 173 8. E. 2d 847

*The respondent’s gullty ples was apparently premised on the
expeclation thal any sentence he received in the snperior court
would be served concarrently with the sentence he was then serving,
fe eontrasted with the coneeotive sentence imposed in the THstriet
Court, That expectarion was tulfilled, but it turned oot that the
guilty plea resulted 1o imesessing the respandent’s potential term of
inearceration,  Under applieable North Carolina Jaw, the five- to
peven-vear gasault sentence did not commenes until the data of the
guilty ples, October 28, 1960, By thet time, Perry bad already
verved some 1T months of the sentenca he was serving at the time
of ithe alleged amault, Thus, the effect of the five- to seven-vesr
vonicurrent sentence oo the assaulf charge was to Increase his poten-
tig] period of confinement by these 17 months, as opposed to the
gix-month ineregse envisaged by the District Court's conseoutive
Eaftennd,



F2-1880—OPINION
BLACKLEDGE u. PERRY a

for failure to exhaust available state remedies. The
Uniled States Court of Appeals for the Fourth Cireuit
reversed, holding that resort to the state courts would
be futile, because the Supreme Court of North Caroling
had consistently rejected the constitutional claims pre-
sented by Perry in his petition. 453 F. 2d 856.* The
case was remanded to the Distriet Court for further
proceedings.

On remand, the District Court granted the writ. Tt
held that the bringing of the felony charge after the filing
of the appeal violated Perry’s rights under the Double
Jeopardy Clause of the Fifth Amendment, made appli-
cable to the States through the Fourteenth Amendment,
Benton v, Maryland, 305 U, 8, 784. The Distriet Court
further held that the respondent had not, by his guilty
plea in the Superior Coourt, waived his right to raise his
constitutional claiyns in the federal habeas corpus pro-

ceeding. — F. Supp. — The Court of Appeals af-
firmed the judgment in a brief per curiam opinion, ——
¥ 2d —. We granted certiorari, 414 U, 2. 480, to con-

sider the seemingly important jssues presented by this
case,

2The Court of Appeals further instructed the Distrier Court 1o
await the ruling of thiz Court m Hice v. North Clarolima, 434 F. 2d
207 (CAd), cert, granted, 401 T, 8. 1005, Rice involved a ehal-
lenge to the constitutionahty of an enhanced penalty resmived after
& crimingl defendant had sought & trial de neve under Nerlh Caro-
lita's two-tiered misdemesncr adjudication system, This Conrt did
not Tesch the merits of thiv issue in Rice, instead vacating and
remanding to the Court of Appeals for consideration as to whether
the case had becoms moor, 48 1. 8, 244,

Bubsequently, in Colten v. Kentucky, 407 U, 8, 104, we dealt with
the merits of this jssue, and held that the imposition of an incrensed
gentence an tral e nove did not violate either tha Thue Prooess or
the Double Jeopardy Clause, The District Court in the present
coge had the benefit of the Colten decision hefore issuing its opinion
granting habegs corpus relief,



T2-1600—0PINION
& BLACKLEDGE v, PERRY

I

As in the Distriet Court, Perry directs two independ-
ent constitutional attacks upon the eonduct of the
State in hailing him into court on the felony charge after
he took an appeal from the misdemeancr convietion.
First, he contends that the felony indictinent in the
superjor court placed him in double jeopardy, since he
had already been convicted on the lesser included mis«
demeanor charge in the Distriet Court. Second, he urges
that the indietment on the felony charge constituted
& penalty for his exercising his statutory right to appeal,
and thus contravened the Idue Process Clause of the
Fourteenth Amendment. We find it necessary to reach
only the latter claim.

Perry's due process arguments are derived substan-
tially froin North Carcling v. Pearce, 305 U. 8. 711, and
its progeny. In Peorce, the Court considered the consti-
tutional problems presented when, following a successful
appeal and reconviction, a criminal defendant was sub-
jected to a greater punishment than that imposed at the
firat trin]l. While we concluded that such a harsher sen-
tence was not absolutely precluded by either the Double
Jeopardy or Due Process Clause, we emphasized that
“imposition of a penalty upon the defendant for having
successfully puraued a statutory right of appedl or col-
lateral remedy would be . , . & violation of due process

“This Court hus never held that the States are constitutionafly
required to establish avenues of appellite review of crimina] convie-
tiong. MNonetheless, "1t 158 now fundamental that, onee estzblished,
these avennes must be kept free of unreseoned distinetions that
can only impede open and egqual access fo the courts,” Rinaldi v,
Yeager, 384 11, B, 305, 810, 2¢e nlea Onfin v. ffinots, 351 T,
12; Douglos v, California, 372 U, B, 345 Lane v. Brown, 372 1.
477; Draper v. Washington, 872 U. B 487; North Coroling
Pearce, 395 T, 8, 711, T24-725; Chuffin v. Styncheombe, 412 T
17, 24 n, 11,

o
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of law." Fd. at 724, Because “vindictiveness against
a defendant for having successfully attacked his first con-
viction must play no part in the sentence he repeives
after a new trial,"” id., at 725, we held that an increased
sentence could not be imposed upon retrial unless the
gentencing judge placed certain specified findings on the
record. j

In Colten v. Kentucky, 407 T, B. 104, the Court was
called upon to decide the applicability of the Pearce
holding to Kentucky's two-tiered systemn of criminal
adjudication, Kentucky, like Worth Carolina, allows
a misdemeancr defendant eonvieted in an inferior trial
court to sesk a retrial de novo in a court of general
jurisdietion.* The appellant in Colten claimed that the
Constitution prevented the court of general jurisdiction
after trial de nove, from imposing & sentence in excess of
that mmposzed in the sourt of original trial. This Court
rejected the Pearce analogy. Emphasizing that Pearce
was directed at imsuring the abserce of “vindictiveness”
against a eriminal defendant who attacked his initial
conviction on appeal, the Court found such dangers
greatly minimized on the facts presented in Colten, In
contrast to Pearce, the court that imposed the inereased
gentence after retrial in Coften was not the one whose
original judgment had prompted an appellate reversal;
thus, there was little possibility that an inereased sen-
tence on trial de novo could have been motivated by per-
sonal vindietiveness on the part of the sentencing judge.
Hence, the Court thought the prophylactic rule of
Pearce unnecessary in the de novo trial and sentencing
context of Colien

The Pearce decision was again interpreted by this
Court Jagt Term in Chaffin v. Stynchcombe, 412 11, 8. 17,

® Fur & moro exhaustive list of States emploving similar two-tiered
procedures, see Colten, supra, at 112 o 4,
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in the setting of Georgia's system under which sentencing
responsibility iz entrusted to the jury, Upon retrial
following the reversal of his original conviction, the
defendant in Chaffin was reconvicted and senteneced to
a greater term than had been imposed by the initial
jury. Concentrating agein on the issue of vindictive-
ness, the Court found no violation of the Pearce rule,
It was noted that the seeond jury was completely
unaware of the original sentence, and thus could hardly
have sought to “punish” Chatfin for his suecessful appeal.
Maoreover, the jury, unlike a judge who had been reversed
on appeal, could hardly have a stake in the prior vonvie-
tion or any motivation to discourage eriminal defendants
from seeking appellate review, Hence, it wag concluded
that the danger of vindietiveness under the cireumstances
of the case was "de mindmds,” id., at 26, and did not
require adoption of the egnstitutional rule set out in
Pearce,

The lesson that emerges from Pearce, Colten, and
Chaffin is that the Due Process Clause t8 not offended
by all possibilitiea of inereased punishinent upon retrial
after appeal. but only by those that pose a realistic likeli-
hood of “vindietiveness.”" Unlike the ecireumstances pre-
sented by those cases, however, In the situation here the
central figure is not the judge or the jury, but the prose-
eutor. The question is whether the opportunities for
vindictiveness it this situation are such as to impel the
conclusion that due process of law requires a rule analo-
gous to that of the Pearce caze. We conclude that the
answer must be ih the affirmative.

A prosecutor olearly has a considerable stake in dis-
couraging convicted misdemeanants from appealing and
thus obtaining a trial de novoe in the superior eourt, sinee
such an appeal will clearly require inereased expenditures
of, prosecutarial resources hefore the defendant's eonvie-
tion becomes final, and may even result in a formerly
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convieted defendant going free. And, if the proseeutor
hag the means readily at hand to discourage such
appeals—hby “upping the ante” through a felony indiet-
ment whenever a convieted misdemeanant pursues hig
statutory appellate remedy, the State ecan ingure that
only the most hardy defendants will brave the hazards
of a de novo trial.

There ig, of course, no evidence that the prosecutor
in thig case seted in bad faith or maliciously in seeking
& felony indietment against Perry, The rationale of our
judgment in the Pearce caso, however, was not grounded
upen the propesition that actual retaliatory motivation
must inevitably exist. Rather, we emphasized that “sinee
the fear of such vindictiveness may unconstitutionally
deter a defendant’s exercise of the right to appeal his
first eonvietion, due process also requires that a defend-
ant be freed of apprehension of such a retaliatory moti-
vation on the part of the sentencing judge.” 395 U. 8,
at 725. We think it clear that the same sonsiderations
apply here, A person couvieted of an offense is entitled
to pursue his statutory right to & trial de nove, without
apprehension that the State will retalinte by substituting
& more serious charge for the original one, thus subject-
ing him to a significantly inereased potential period of
imcarceration,! Cf. (Tnited States v. Jackson, 300 17 5.
a70.

Due process of law requires that such & potential for
vindictiveness must not enter into North Carolina’s two-

¥ Moreowver. even putting to one gide the potentiality of meresged
incareeration. convielion of a “lelouy' often entatls muore serious
eollateral conserpences than those ineurred through w muedemeancr
eonvietion, See generally Projeet, The Collstera] Consequences of
a Crminsl Convietion, 23 Vand. L. Bey, 920, B35-080; Nave, Civil
Disalilities of Felons, 83 ¥a, L, Rey, 403, 406408, Cf. OBrien v
Skinmer, — U, B, — {invalving New York law, under which con-
victad misdemedtiatits retain the right 1o vota).
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tiered appellate process.  We hold, therefore, that it was
not constitytionally permissible for the State to reapond
to Perry’s invocation of his statutory right to appeal by
hringing s more serious charge against him at the trial
de nove,’

il

The remaining question is whethey, because of his
guilty plea to the felony charge in the Superior Court,
Perry is precluded from raising his constitutional claims
in this federal habeas corpus proceeding. In contending

. that such is the case, the petitioner warden relies chiefly
on this Court's decision last Term in Tolleit v. Hender-
son, 411 T, 8. 238.

The precize issue presented in Tollett was “whether g
state prisoner, pleading goilty with the advice of coubsel,
may later obtain release through federal habeas corpus
by proving only that the indietment to which he pleaded
was returned by an uncoustitutionally selested grand
ey’ Id, at 260 The Clourt answered that gquestion
in the negative, Relying primarily on the guilty plea
trilogy of Brady v. United States, 597 T, 5. 742;
MecMann v, Kichardson, 397 U, 8, 759, and Parfer v,
North Caroling, 397 T. 3. 700, the Court characterized
the guilty plea ag “a break in the chain of events which
has preceded it in the eriininal proeess” [fd., at 267.
Acecordingly, the Court held that when a erimmingl defend-

P This wonld cleatly be a different ease W the State had shown
that it wag Impossible to proceed op the mere serlous charge at
the outset, as in DHge v, Cnited Stofes, 223 11 8 4420 In that caze
the defendant was originally tried snd cobvieted for sessult and
battery, SBubsequent to the origmal trial, the aessull vietim died,
and the defendant wus then iried and convieted for homieide.
Obviouely, it would not have been poseible for the wuthorines m
Dinz to have ordginally proceeded agninat the defendant on the mpre
geriony charge, aimec (he crime of howmicide wie oot complete oot
after the vietim® denth,
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ant enters a guilty plea, “he may not thereafter raise
independent elaims relating to the deprivation of con-
stitutional rights that occurred prior to the entry of the
guilty plea,” [bid. Rather, & person complaining of
such “antecedent constitutional viplations,” id., at 266,
ig limnited in & federal habeas corpus proceeding to attacks
on the voluntary and intelligent nature of the guilty plea,
through proof that the advice received from counsel was
not “within the range of eoinpetence demanded of attor-
neys in erimingl cazes,” Nee Melfann, supra, at 771.
Much of the language in Tollett is sweeping, and might
conceivably be read to support the arguments advanced
by the petitioner in this case. We think, however, that
there is & fundamental distinction between this case and
Tollett. While the underlying claims presented in Tol-
leti and the Brady trilogy were of constitutional dimen-
sion, none went to the very power of the State to bring
the defendant into court to answer the charge brought
against him. The defendants in McMann v. Richard-
som, for example, could surely have been brought to trial
without the use of the allegedly coerced confessions, and
even & tainted indirtment of the sort alleged in Tollett
could have been “cured” through a new indietment by
& properly selected grand jury. In the case at hand,
by contrast, the nature of the underlying constitutional
infirmity is markedly different. Having chosen origi-
nally to proceed on the misdemeanor charges in the Dis
triet Court, the State of North Caroling was, under the
facts of this case, simply precluded by the Due Process
Clause from ecalling upon the respondent to answer to
the more serious charge in the Superior Court. Unlike
the defendant in Toliett, Perry is not complaining of
“antecedent constitutional violations” or of a ‘depriva-
tion of constitutiontal rights that ocourred prior to the
entry of the guilty plea.” Rather, the right that he
asserts and that we today accept is the right not to be
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hailed into court at all upon the felony charge. The
very initiation of the proceedings againgt him in the
superior court thus operated to deny him due proeess of
law.

Last Term in Robinson v. Neil, 408 U. 5 505, in
explaining why the Double Jeopardy Clause is distinetive,
the Court noted that “its practical result is to prevent a
trial from taking place at all, rather than to preseribe the
procedural rules that govern the conduet of a trial”  [d.,
at 509. While our judgment today is not based upon the
Double Jeopardy Clause. we think that the quoted lan-
guage aptly deseribes the due process right upon which
our judgment i3 based. The “practical result” dictated
by the Due Process Clause in this case is that North
Carclina simply could not permissibly require Perry to
answer to the felony charge. That being so, it follows
that his guilty plea did not foreelose him from attacking
his convietion in the Superior Court proeeedings through
a federal writ of habeas corpus.

Accordingly, the judgment of the Court of Appeals for
the Fourth Circuit is affrmed. '
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Mr. Justice Stewart delivered the opinion of the
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While serving a term of imprisonment in a North
Carolina penitentiary, the respondent Perry became
involved in ap altercation with another inmate. A
warrant issued, charging Perry with the misdemeanor
of assault with a deadly weapon, N. C, Gen. Stat.
§14-33 (b)(1) (1969 ed.). Under North Carolina law,
the District Court Division of the General Court of
Justice has exelusive jurisdiction for the trial of mis.
demeanors. X, C Gen, Stat. $ 7A-272. Following a
trial without & jury in the Distriet Court of Northamp-
ton County Perry was convieted of this misdemeanor
and given a six-month sentence, to be served after comm-
pletion of the prison term he was then serving.

Perry then filed a notice of appeal to the Northampton
County Superior Court. Under North Carolina law, &
person convieted in the District Court has a right to a
trial de nowo in the Superior Court. WM. C. Gen. Htat,
§§ 7TA-200, 15-1771 The right to trial de novo is
absolute, there being no need for the appellant to allege
error in the original proceeding, When an appeal is taken
the statutory scheme provides that the slate is wiped clean;

ated:
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the prior convietion is annulled, and the prosecution and
the defense begin anew in the Superior Court.!

After the filing of the notice of appeal, but prior to
the respondent's appearance for trial de nove in the
Buperior Court, the prosecutor obtained an indictment
from a grand jury, charging Perry with the felony of
nssault with a deadly weapon with intent to kill infliet-
g serious bodily injury, N. C. Gen, Stat. § 14-32. The
indietment covered the same conduct for which Perry
had been tried and convicted in the Dhstriet Court,
Perry entered & plea of guilty to the indictment in the
Superior Court, and was sentenced to a term of five to
peven years in the penitentiary, to be served concurrently
with the prison sentence he was then serving.*

A number of months later, the respondent filed an
application for a writ of habeas corpus in the United
dtates District Court for the Eastern Distriet of North
Carolina. He claimed that the indiectment on the felony
charge in the Superior Court constituted double jeopardy
and also deprived him of due process of law. In an unre-
ported opinion, the Distriet Court dismissed the petition

! Bes generally State v, Spencer, 276 N. C, 535, 173 B. E. 24 Tad:
State v. Sparrow, 278 N, C. 498, 173 8, E. 24 897,

?The respondent’s guilty ples wae apparestly premised ou the
expeciation that any sentence he received m the supenor court
would be served coneurrently with the sentenee he was then serving,
ag eontrasted with the eonsecurive sentence imposed in the District
Court That expectation was fulfilled, but it tumed out that the
guilty plea resulted in Inoreasing the respopdent's potentid] term of
incarceration.  Under applieable North Carolina law, the five- to
seven-year assault senfende did not commence until the date of the
guilty plea, October 20, 1868 By thut time, Perrv had airendy
sepved some 17 monthe of the sentence he was serving at the time
of the alleged assmult. Thas, the effect of the five- to seven-vear
conuvurrent. sentence on the sspaulr charge was 1o increase s potens
tial period of confinement by these |7 months, ws oppesed to the
six-month increase envisaged by the Distriet Court’s coneecutive
Sentonon,
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for failure to exhaust awvailable state remedies. The
United States Court of Appeals for the Fourth Cireuit
reversed, holding that resort to the state courts would
be futile, because the Supreme Court of North Carolina
had congistently rejected the constitutional claima pre-
sented by Perry in his petition. 453 F. 2d 856.* The
case was retnanded to the District Court for further
proceedings.

On remand, the District Court granted the writ. It
held that the bringing of the felony charge after the filing
of the appesl violated Perry's rights under the Double
Jeopardy Clause of the Fifth Amendment, made appli-
cable to the States through the Fourteenth Amendment,
Benton v. Maryland, 395 U, 8. 784, The District Court
further held that the respondent had not, by his guilty
plea in the Superior Court. waived his right to raise his
constitutional claims in the federal habeas corpus pro-

teeding. —— F. Supp. —. The Court of Appeals af-
firmed the judgment in & brief per curiam opinion, —
F.2d —. We granted certiorari, 414 U. 8, 980, to con-

sider the seemingly important issues presented by this
CASE.

8The Court of Appeals further instrucled the Distriet Court to
awelt the muling of this Ciourt in Rice v. Nerth Caroling, 434 F. 2d
207 (CA4), cert. granted, 401 U, 3. 1008 Kire mvaolved s chal-
lenge to the constttuticnality of an enhanced penalty received after
& crimingl defendsnt bad sought & trinl de move under North Carcs
lina's twao-tiered misdemenncr adjudication syetem. This Courtd did
not peach the ments of this wsue in Rice, nstead vacating snd
remanding te the Court of Appenls for eonsiderstion ss to whether
the cuse had becoms moot., 404 T1 8, 244,

Subsequenty, in Colten v, Kantucky, 407 U, 8. 104, we dealt with
the merits of this issue, and held that the impusition of an increased
govtence on irial de neve did not viclate either the Thie Process or
the Double Jeopardy Clauss, The D¥sirict Court in the present
ptlee had the benefil of the Colten decision before zeging its opinion
granting Haheas corpus relief,
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Ag in the Distriet Court, Perry directs two independ-
ent epnstitutional attacks upon the conduet of the
State in hailing him into eourt on the felony charge after
he took an appeal from the misdemeanor convietion.
First, he contends that the felony indietment n the
superior court placed him in double jeopardy, sinee he
had glready been convieted on the lesser included miis-
demegnor charge in the Distriet Court.  Second, he urges
that the indietment on the felony charge constituted
a penalty for his exercising his statutory right to appeal,
end thus contravened the Due Process Clause of the
Fourteenth Amendment.' We find it necessary to reach
oilly the latter claim,

Perry's due process arguments are derived pubstan-
tially from North Caroling v, Pearce, 395 U, 8. 711, and
its progeny. In Peagree, the Court considered the consti-
tutional problems presented when, following a successful
appeal and reconvietion, a critningl defendant waa sub-
jected to a greater punishient than that imposed at the
first trial, While we voncluded that such a harsher sen-
tence was not absolutely precluded by either the Doulle
Jevpardy or Due Process Clause, we emphasized that
“imposition. of a penalty upon the defendant for having
successfully pursued a statutory right of appeal or eol-
lateral remedy would be . . a violation of due process

*Thiy Court has pever held thut the Stutes are conetitutionally
requited to setablish avenues of appellate review of crimimal convie-
tions.  Nonetheless, "it 1= now fundamental that, onee established,
these avennes must be kept free of umressoned distitctione that
cnn only jmpeds open and equel sceess to the courts”  Rineddd v
Yeager, 384 T. B, 305, 310, B8ge also Frifin v, llnois, 351 U &
12 Dowglas v, Califorpio, 372 T, 8, 335; Lgne v, Brown, 872 11 8,
477; Draper v, Wuashington, 372 1. B 487: Norith Coroline v,
Pearce, 305 10, 8, 711, V24725, Chaffin v. Styncheombe, 412 U2,
17, 24 o 1L, .
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of law,” Id., at 724, Because “vindictiveness against
a defendant for having suecessfully attacked his first con-
vietion must play no part in the sentence he receives
after & new trial " id., at 725, we held that an inereased
sentenee gould not be imposed upon retrial unless the
sentencing judge placed certain specified findings on the
record. i

In Colten v. Kentucky, 407 U, 5, 104, the Court was
called upon to decide the applicability of the Pearce
holding to Kentucky's two-tiered system of eriminal
adjudication. Kentucky, like North Caroling, allows
a misdemeanor defendant convieted in an inferior trial
pourt to seek o retrial de nove in s court of general
jurisdietion.” The appellant in Colten claimed that the
Constitution prevented the courl of general jurisdietion,
after trial de nove, from imposing a sentence in excess of
that imposed in the court of original trigl. This Court
rejected the Pearce analogy. Emphasizing that Pearce
wasg directed at insuring the absance of “vindictiveness”
against a criminal defendant who attacked his initial
conviction on appeal, the Court found such dangers
greatly minimized on the facta presented jn Colten, In
contrast to Fearce, the court that imposed the inereasad
sentence after retrial in Colfen was not the one whose
original judgment had prompted an appellate reversal;
thus, there was little possibility that an increased sen-
tence on trial de novo could have been motivated by per-
sonel vindietiveness on the part of the sentencing judge,
Hence, the Court thought the prophylactic rule of
Pearce unnecessary in the de novo trial and sentencing
context of Colten

The Pearce decision was again interpreted by this
Court last Term in Chaffin v Styncheombe, 412 U. 5. 17,

t For & more exhaustive list of $ates employing similsr two-tiered
procedures, see Colten, supra, al 112 n. 4.
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in the setting of Georgia's system under which sentencing
regpongibility iz entrusted to the jury. Upon retrial
following the reversal of his original couviction, the
defendant in Chafin was reconvieted and sentenced to
a greater term than had been imposed by the initial
jury. Coneentrating again on the issue of vindietive-
ness, the Court found no violation of the Pearee rule,
It was noted that the second jury was completely
unaware of the original sentence, and thus could hardly
have sought to “punish” Chaffin for his successful appeal.
Moreover, the jury, unlike a judge who had been reversed
on appeal. could hardly have a stake in the prior convie-
tion or any motivation to discourage erimingl defendants
from seeking appellate review. Henee, 1t was eoncluded
that the danger of vindictiveness under the circumstances
of the case was "de minimis,” i@, at 26, aud did pot
require adoption of the conatitutional rule set out in
Fearce,

The lesson that emerges from Pearce, Colten, and
Chaffin ia that the Due Process Clause iz not effended
by all possibilities of inereased punishment upon retrial
after appeal, but only by those that posze a realistic likeli-
hood of “vindictiveness.” Unlike the circumstances pre-
senited by those cases, however, in the situation here the
central figure ig not the judge or the jury, but the prose-
eutor. The question is whether the opportunities for
vindietiveness in this situation are such as to impel the
conclugion that due process of law requires g rule analo-
gous to that of the Pearce case. We conclude that the
answer must be in the affirmative

A prosecutor clearly has a considerable stake in dis-
couraging convieted misdemennants from appealing and
thus obtaining & trial de novo in the superior court, since
such an appeal will clearly require increased expenditures
of prosecutorial resources before the defendant’s convie-
tion becomes final, and may even result in & formerly
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convicted defendant going free. And, if the prosecutor
has the means readily at hand to discourage such
appeals—by ‘upping the ante” through a felony indict-
ment whenever a convicted misdemeanant pursues his
statutory sppellate reniedy, the State can insure that
only the most hardy defendants will brave the hazards
of a de novo trial

There is, of course, no evidence that the prosecutor
in this case acted in bad faith or maliciously in sesking
a felony indietment against Perry. The rationale of our
judgment in the Pearce cass, however, was not grounded
upon the proposition that actual retalistory maotivation
must inevitably exist. Rather, we emphasized that “since
the fear of such vindictiveness mnay unconstitutionally
deter & defendant's exercise of the right to appeal his
first convietion, due process also requires that o defend-
ant be freed of apprehension of such a retaliatory moti-
vation on the part of the sentencing judge.” 395 U. 3.,
gt 725. We think it clear that the saine considerations
spply here. A person convicted of an offense is entitled
to pursue his statutory right to a trial de nove, without
apprehension that the State will retaliate by substituting
& more seripus charge for the original oue, thus subject-
ing him to & significantly increased potential period of
inearceration.® Cf. [heited States v. Jackson, 300 T, 8,
870,

Due process of law requires that such a potentisl for
vindietivenoss must not enter into North Caroling’s two-

® Morsover, even patting 1o one gide the potentiolity of increased
incarceration, convicbion of & “felony" often entalls more serious
oglinteral consequenees than {hose ineurred throngh o misdemeanor
conviclion, See generally Project, The Collatera]l Consegquences of
a Onmina] Convietion, 23 Vand. L. Hev. 920, 855-040; Note, Civil
Disabilities of Felons, 53 Va. L, Rey, 403, 408 Cf, FBrien v,
Shinner, — T, 80— (nvelving New York liw, nonder which ron-
vieted misdemeanants rerain the tight to vate).
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tiered appellate process. We hold, therefore, that it was
not eonstitutionally permissible for the State to regpond
to Perry’s invoeation of his statutory right to appeal by
bringing & more serious charge against him at the trial

de novo,’
I1

The remaining guestion is whether, because of hia
guilty plea to the felony charge in the Superior Court,
Perry is precluded from raising his constitytional elaims
in this federal habeas corpus proceeding. In conténding
that sueh js the case, the petitioner warden relies ehigfly
on this Court’s decizion last Term in Tollett v. Hender-
gon, 411 1. 5. 258,

The precise issue presented in Tolleft was “whether a
state prisoner, pleading guilty with the adviee of counsel,
may later obtain release through federal habeas corpus
by proving only that the indietment to which he pleaded
was returned by an unconstitutionally selected grand
jury.t Id., ap 260, The Court anewered that question
in the negative. Relying primarily on the guilty ples
trilogy of Brady v. United States, 307 T, 8. 742,
MeMann v. Richardson, 307 T, 8. 759. and Parker v,
Nerth Caroling, 397 U. B. 760, the Court characterized
the guilty plea as “a break in the chain of events which
has prepeded it in the criminal process.” Id., at 267.

" This wonld elearly be a different case if the State hed shown
that it wes impossible to proceed om the more serious charge ot
the pytaet, a8 in Dige v, Uaited States, 223 T, B. 442 Tn that case
the defendant was origmelly tried and convicted for assanlt snd
battery, Subsequent to the original tripl the assault vietim died.
and the defendant was fhen tried and convicted for homicide,
Obviouely, it would not bave been possible for ihe suthorities in
IHoz to have criginally proceeded againut the defendant on the more
serious charge, sites the erime of homicide wie not complete wntl
after the vietim’s desth.
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Accordingly, the Court held that when a eriminal defend-
ant enters a guilty plea, “he may not thereafter raige
independent claims relating to the deprivation of eon-
stitutional rights that cccurred prior to the entry of the
guilty plea.” fbid, Rather, a person complaining of
such “antecedent constitutional viclations,” id., at 266,
is limited in a federal habeas corpus proceeding to attacks
on the voluntary and intelligent nature of the guilty plea,
through proof that the advice received from counsel was
not ‘‘within the range of competence demanded of attor-
neys in criminal cases,” Bee MeMann, supra, at 771,
While the petitioner's reliance upon the Tollett opinion
is understandable. there is a fundamental distinetion be-
tween this case and that one. Although the underlying
claims presented in Tollett and the Brady trilogy were of
constitutional dimension, none went to the very power of
the State to bring the defendant into court to answer the
charge brought against him, The defendants in MeMann
v. Richardson, for example, could surely have been brooght
o trial without the use of the allegedly coerced confessions,
and even a tainted indictinent of the sort alleged in Tollet!
could have been “cured” through a new indictment by
a properly selected grand jury, In the case at hand,
by contrast, the nature of the underlying constitutional
infirmity is markedly different, Having chosen orig-
nally to proeeed on the misdemeanor charges in the Dis-
trict Court, the State of North Carolina was, under the
facts of this cage, simply precluded by the Due Process
Clause from calling upon the respondent to answer to
the more seripus charge in the Superior Court, TUnlike
the defendant in Tollett, Perry is not complaining of
“antecedent constitutional viclations'' or of & “depriva-
tion of constitutiontal righte that occurred prior to the
entry of the guilty plea.” Rather, the right that he
asserts and that we today accept is the right not to be



T-1600—0PINTON
1 BLACELEDGE v, PERRY

hailed into eourt at all upon the felony charge. The
very initiation of the proceedings against him in the
superior court thus operated to deny him due process of
law,

Lagt Term in Robinson v. Ned, 408 T. 8. 505, in
explaining why the Double Jeopardy Clause is distinetive,
the Court noted that “its practical result is to prevent a
trial from taking place at all, rather than to preseribe the
procedural rules that govern the conduet of a trial.” 7Id.,
at 508. While our judgment today is not based upon the
Dauble Jeopardy Clause, we think that the quoted lan-
guage aptly describes the due process right upon which
our judgment is based. The “practical result” dictated
by the Due Process Clause in this case is that North
Caroling simply could not permissibly require Perry to
answer to the felony charge. That being so, 1t follows
that his guilty plea did not foreclose him from attacking
his eonvietion in the Superior Court proceedings through
a federal writ of habeas corpus.

Accordingly, the judgment of the Court of Appeals for
the Fourth Circuit is affirmed,
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Jimmy Seth Perry. Fourth Cireuit.

[May —, 1874]

Mz. JusTice REHNqUIST, dissenting,

I would find it more difficult than the Court appar-
ently does in Part I in its opinion to conclude that the
very bringing of more serious charges against respondent
following his request for a trial de novo violated due
process as defined in ¥orth Carolina v. Pearce, 335 1. 8.
711 (1968), Still more importantly, | believe the Court’s
conclusion that respondent may assert the Court's new-
found Pearce claim in this federal habeas action, despite
his plea of guilty to the charges brought after his invoea-
tion of his statutory right to & il novo. marks an
unwarranted departure from the principles we have
recently enunciated in Tollett + Henderson, 411 1.8, 158
(1473}, and the Brady trilogy, Brady v. United States,
307 U, 8. 742 (1970), MeMann v Richardson, 897 T, 8,
759 (1970), and Parker v. North Carolina, 397 U, S. 790
(1970).

1

As the Court notes, in addition to hix elpin based on
Pearce respondent contends that his felony indietinent
in the superior court violated his rights under the
Double Jeopardy Clause of the Fifth Amendment, made
applicable to the States through the Fourteenth Amend-
inent, Benton v. Maryland, 385 U, 5, 784 (1969). Pre-
sumably because we have earlier held that “the jeopardy
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inecirflent to" a trial does “no Zéxtend to an offense heyond
fthe trial court's] juriadietibn,” Dhaz v. United States,
223 U, 5, 442 444 (1812), the Court rests its decision
inatead on the Fourteenth Amendment due process doe-
trine of Pearce. In so doing, I think the Court too
readily equates the role of the progecutor, who 18 a natural
adversary of the defendant and who we observed in
Chaffin v. Styncheombe, 412 U, 8. 17, 27 (1973), “often
request{s] more than fhe] can reasonably expect to get.”
with that of the sentencing judge in Pearce, 1 also think
the Court passes too lightly over the reasoning of 'olten
v. Kentucky, 407 U. 5 104 (1872), in which we held
that imposition of the prophylatic rule of Fearce was not
necessary in Kentucky's two-tier aystem for de nove ap-
peals from justice court ponvietions, even though the
judge at retrial might impose s more severe sentenee
than had been imposed by the justice eourt after the orig-
inal trial.

The dissenting opinion in Pearce, 305 U. 8, 711, 726,
took the position that the imposition of a penalty after
retrial which exceeded the penalty imposed after the
first trial violated the guarantee against double jeopardy.
But the opinion of the Court, relying on cases such as
[nited States v. Ball, 163 17, S, 662 (1896), and Stroud
v. United States, 261 U. 8. 15 (1019), specifically rejected
sach an approach to the case. The Court went on to
hold “that neither the double jeapardy provision nor
the equal protection clause imposes an absolite bar to a
more severe sentence upon reconviction.” 385 U. §., at
723. The Court concluded by holding that due process
“requires that vindictiveness against a defendant for
having successfully attacked his first convietion must play
no part in the sentence he receives after a new trial:
And gince the fear of such vindictiveness may unconsti-
tutionally deter a defendant's exercise of the right to
appeal or collaterally attack his first convietion, due
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process also requires that a defendant be freed of appre-
hension of such a retaliatory motivation on the part of
the sentencing judge.” 395 T, 8., at 725. To meke
certain that those requirements of due proces were met,
the Court laid down the rule that “whenever a judge
imposes & more severe sentence upon a defendant after
a new trial, the reasons for his doing so must affirma-
tively appear,” 395 U. 5, at 726, Thus the avowed
purpose of the remedy fashioned in Pearce was to pre-
vent judicial vindietiveness from resulting in longer
sentences after a retrial following successful appeal.
Since in theory if not in practice the second sentence
in the Pearce situation might be expected to be the same
as the first unless influenced by vindictiveness or by
intervening conduet of the defendant, in theory at least
the remedy mandated there reached no further than the
identified wrong. The same cannot be said here. For
while indictment on more serious charges after a success-
ful appeal would present & problem closely analogous to
that in Pearce in this respeet, the bringing of more
sevious charges after a defendant's exercize of his abso-
Iute right to a trial de noyo in North Carolina’s two-tier
gystemn does not. The prosecutor here elected to proceed
initially in the state district court where felony charges
could not be prosecuted, for reasons which may well have
been unrelated to whether he beligved respondent was
guilty of and could be convieted of the felony with which
he was later charged. Both prosecutor and defendant
stand to benefit from an initial prosecution in the Distriet ‘
Court, the prosecutor at least from jts less burdensome
procedures and the defendant from the opportunity for
an initial sequittal and the limited penalties. With the
countervailing reasons for proceeding only on the mis-
demeanor charge in the District Court no longer appli- |
cable onee the defendant has invoked his statutory right

to a trial de novo, a prosecutor need not be vindictive |I
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to seek to indiet and convict a defendant of the more
serious of the two erimes of which he believes the defend-
ant guilty. Thus even if one asccepts the Court's
equation of prosecutorial vindictiveness with judicial
vindietiveness, here. unlike Pearce, the Cowrt's remedy
reaches far beyond the wrong it identifies,

Indeed, it is not a little puzzling that the Court’s
remedy is the same that would follow upon & conclusion
that the bringing of the new charges violated respond-
ent’s rights under the Double Jeopardy Clause. And the
Court’s eonelusion that “the very initintion of the pro-
ceedings against [respondent] In the Superior Court
operated to deny hirﬂue process of law" surely sounds
in the language of double jeopardy, however, it may be
dressed in due process garb,

IT

If the Court is correct in stating the consequences
of upholding respondent’s constitutional claim here,
and indeed the State lacked “the very power to bring
him to trial," I believe this case is governed by cases
culmingting in Tollet! v. Henderson, 411 U, 8. 258
(1%73). In that case the state no doubt Jacked “power”
to bring Henderson to trial without a valid grand jury
indictment: vet that constitutional disability was held
by us to be merged in the guilty plea. I do not see why
g constitutional claim the consequences of which make
it the identical twin of double jeopardy may not, like
double jeopardy, be waived by the person for whose
benefit it 15 accorded. Kepner v, United States, 195
1. 5. 100, 131 (1804} ; Harriz v. United States, 237 F. 2d
274, 277 (CASB 1956); Kistner v. United States, 332 F.
2d 978, 980 (CAS 1964).

In Tollett v. Henderson, supra, we held that “just
as the guilty pleas in the Brady trilogy were found to
foreclose direct inquiry into the merits of claimed ante-
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eedent constitutional violations there, ¥. | . respondent's |
guilty plea here alike foreeloses independent inquiry into
the claim of diserimination in the selection of the grand
jury.” 411 U, 8. at 268, Surely the due progess viola~
tion found by the Court today is no less “antecedent”
than the constitutional violations claimed to make the
grand jury indictment invalid in Tollett v. Henderson,
the confession inadmissible in MeMann, or the exercise
of the right to a jury trial impermissibly burdened in
Brady and Parker. As the Court notes, we reaffirmed in
Tollett v. Henderson the pringiple of the Brady trilogy
that “a guilty plea represents & break in the chain of
eventa which has preceded it in the eriininal process”
411 U. 5., at 267, We went on to say there!

“When a eriming) defendant has solemnly admitted
in open court that he is in fact guilty of the offense
with which he is charged, he may not thereafter
ralse independent elaims relating to the deprivation
of constitutional rights that occurred prior to the
entry of the guilty plea. He may anly attack the
voluntary and intelligent chargcter of the guilty plea
by showing that the advice he received from counsel
was not within the standards set forth in MeMann."”
Itnd,

The assertion by the Court that this reasoning s some-
how inapplicable here because the clajin goes “to the
very power of the State to bring the defendant into court
to answer the charge brought against him" is little other
than & conclusion. Any difference between the issue
resolved the other way in Tollett v. Henderson and the
isaue before us today is at most sematic. But the Court’s
“tegt'” not only fails to distinguish Henderson; it also
fails to provide any reasoned basis on which to approach
such questions as whether & speedy trial claim 18 merged
in & guilty plea. I believe the Court’s departure foday
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fram the principles of Henderson and the cases preceding
it must be recognized as a potentially major breach in
the wall of certainty surrounding guilty pleas for which
we have found constitutional sanction in those cases,

There is no indication in this record that respondent’s
guilty plea was the resuli of an agreement with the prose-
cutor. But the Court’s basie for distinguishing the
Henderson and Brady cases seems so imsubstantial as to
permit the doctrine of thia case to apply to guilty pleas |
which haﬁlbeen obtained as a result of “plea bargains.”
In that event it will be not merely the State which stands
to lose, but the accused defendant in the position of the
respondent as well, For the State has little incentive to
agree to reduce a charge against an accused defendant in
exchange for & guilty plea, if the defendant may repudiate
his part of the bargain at will upon his assertion that
there was a constitutional infirmity at an earlier stage
of the proeeedings.

11T

But if, as I believe, a proper analysis of respondent’s
constitutional claim produces at most a violation of the
standards laid down in North Carolina v. Pearce, supra,
I agree with the Court, though not for the reasonas it gives,
that respondent’s claim was not merged in his guilty
plea. Imposition of sentence in violation of Pearce is
not an “antecedent constitutional violation,” since sen-
tence is customarily imposed after a plea of guilty, and
is a separate lega] event from the determination by the
Court that the defendant ig in fact guilty of the offense
with which he is charged.

If respondent's elaim & properly analyzed in terms of
Pearce, T wonld think that a result quite different from
that mandated in the Court's opinion would obtain.
Pearce and the decjsions following it have made it clear
that the wrong lies in the increased sentence, not in the
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Judgment of convietion, and that the remedy for 8 Pearce
defect is a remand for sentencing consistent with due
process. North Carolina v. Rice, 404 T. 8, 244, 247248
(1971)., In Rice we concluded that the Court of Appesis
had erred in ruling that Pearce authorized the expunging
of Riee's eonvietion after his de novo retrial in North
LCaroling:
“Tt could not be clearer . . , that Pearce does not
invalidate the convietion that resulted from Rice's
second trial . . . . Peorce, in short, requires only
resentencing; the convietion is not tpeo focto set
aside and a new frigl required, Fven if the higher
sentence imposed after Rioe's trisl de novo was
vulnerable under Pearce, Rice wag entitled neither
to have his sentence erased nor to avoid the collateral
consequences flowing from thet eonviction and a
proper sentence,” Jind.

Since Rice had completely served his sentence, rather
than reaching the merita of Rice's Pearce claim, we re-
manded for & determination whether sny eollateral con-
gsequenceg flowed from his gervice of the longer sentence
imnposed efter retrigl, or whether the case was moot.
Here, while respondent faced the prospect of a more
severe sentence at the conclusion of his felony triel in
the Superiot Court of North Caroling, it was by no means
gelf-evident thet this would be the regult. The maximum
gentence which he eould receive on the misdemeanor
. count was one and one-half years, but nothing in the record
indicates that the Superior Court judge might not im-
poge g lesser penalty than that, or even grant probation,
Nor is there any indication in, the habeas record, which
contains only a fragment of the state court proeceedings,
that the Superior Court judge might not at the con«
clugion of the trial and after a verdict of guilty heve
- before him for sentencing purposes information which
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would support an augmented sentence under Pearce. In
fact, the habeas court found that the sentence actually
imposed was more severe than that which eould have
been imposed under the misdemeanor charge, But the
remedy for that violation should be a direction to the
state court to resentence in accordance with Pearce, rather
than an order completely anulling the conviction. Re-
spondent was originally eonvicted of assaulting a fellow
inmate with a deadly weapon, and later pleaded guilty
to a charge of sssaulting the inmate with a deadly
weapon with intent to kill him. But in spite of both &
verdict of guilty on one charge and a plea of guilty to
the other, the Court's decision may well, as a practical
matter, assure that no penalty whatever will be imposed
on him.
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Mg. JusTice RemnquisT, dissenting.

I would find it more difficult than the Court appar-
ently does in Part I in its opinion to conclude that the
gsentence imposed by the North Carolina courts violated
Fourteenth Amendment due process as defined in North
Caroling v. Pearce, 305 U. 8, 711 (1960). I think the
Court, too readily equates the role of the prosecutor, who
is & natural adversary of the defendant and who we 2

i

L

ohserved in Chafin v, Styncheombe, 412 U 5, 17, 27,
“often request[s]| more than [he] can reasonably expect

to get,” with that of the pentencing judge in Pearce, 1 (ﬁ, i) %!_-L
also think the Court passes over too lightly the reasoning G e
of Colten v, Kentucky, 407 U. 8. 104 (1972), in which Qf.‘uh!m s
we held that Kentueky's two tier appellate system for
de novo appeals from justice court convictions did not hermow *
offend Pearce, even though the judge st retrial might ¢ - 0(01' s
; impose & more severe sentence than had been imposed by : Fee
e Juatice Court g{, the original trial, oA Suﬁpwp‘
My prineipal difference with the Court araes over its ) tm")
conclusion, in Part Il of the opinion, that “the very g '

injitiation of the proceedings against [respondent] in the

Superior Court gperated to deny him due process of law "'

The Court states initially that it is not reaching respond-

ent’s double jeopardy contention, but the quoted state- Looe
mient surely sounds in the language of double jeopardy, : E;}
hnwevertl-it. may be dressed in due process garb, Max
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The dissenting opinion in Pearce, 305 U. 8, 711, 726,
took the position that the imposition of & penalty after
retrinl which exceeded the penalty imposed after the
firet trinl violated the guarantee against double jespardy.
But the opinion of the Court, relying on cases such as
United States v. Ball, 163 U. 5. 662 (1806), and Stroud
V. United States, 251 11, 8. 15 (1010), specifically rejected
such an approach to the case. The Court went on to
hold “that neither the double jeopardy provision nor
the equal protection clause imposes an absolute bar to a
more severe sentence upon reconviction.” 395 U. 8. at
723. The Court concluded by holding that due process
“requires that vindietiveness against a defendant for
having successfully attacked his first convietion must play
no part in the sentence he receives after a new trial.
And zince the fear of such vindictiveness may unconsti-
tutionally deter a defendant’s exercise of the right to
appeal or collaterally attack his first convietion, due
process also requires that a defendant be freed of appre-
hension of such a retaliatory motivation on the part of
the sentencing judge.” 395 U, 8., at 725, To make
certain that those requirements of due proces were met,
the Court laid down the rule that “whenever & judge
Imposes B Mote severe sentence upon & defendant after
& new trial, the reasons for his doing so must affrma-
tively appear™ 305 11 5., at 728, Thus the whole
thrust of Pearce, as written, was not to bar a subsequent
prosecution of the defendant for the conduct which had
reaulted in his convietion in the first instance, but rather
o assure that although the seeond proceeding might take
place, no more severe sentence should be imposed as a
result of judictal vindietiveness.

It is therefore puzzling indeed to find the Court now
speaking in terms that implicate “the very power of the
state to bring the defendant into epurt to answer the
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charge brought against him,” Blip opinion, p, . If
the Court were correct in stating the consequénces of
upholding respondent’s constitutional claim here, and
indeed the state lacked “‘the very power to bring him to
trial” 1 would think this case was governed by cases
culminating in Tollett v. Henderson, 411 U, B. 258
(1973). In that case the state no doubt lacked “power”
to bring Henderson to trial without a valid grand jury
indictment; yet that constitutional disability was held
by us to be merged in the guilty plea. 1 do not see why
& constitutional claim td the consequences of which make
it the identical twin to double jeopardy may not, like
double jeopardy, be waived by the perzon for whose
benefit it is accorded. Kepner v. U'nited States, 195
. 8. 100, 131 (1904} Harriz v. United States, 237 F. 2d
274, 277 (CAB 1956); Kustner v, United States, 332 F.
2d 878, B8O {CAS8 1964).

But if, as I believe, & proper analysis of respc-ndenta
cunsmutmnal claim produces at most a violation of the
standards laid down in North Carolina v. Pearce, supra,
I agree with the Court, though not for the reasons it gives,
that respondent’s claim was not werged in his guilly
Dlea. Impﬂmtluu of gentence in violation of Pearce is
Tigt an “antecedent cnnstltutmnal violation,” since gen get-
tence is customarily imposed after & plea of guﬂt_-}: and
is a separate legal event from the determination hy the
Court that the defendant is in fact guilty of the ﬂﬁ’enae
with which he is charged.

If respondent's elaim is properly analyzed in terms of
Pearce, 1 would think that & result guite different from
that mandated in the Court’s opinion would obtain.
Fearce and the decisions following it have made it clear
that 1iTe wrong lies in the increased sentence, not in the
judgment of conviction, and that me
defect 1 a remand for senfencing consistent with dus
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process. North Caroling v. Rice, 404 T. 8. 244, 247-248
(1871). In Rice we concluded that the Court of Appeals
had erred in ruling that Pearce authorized the expunging
of Rice's conviction after his de novo retrial in North
Carolina:
“It could not be clearer . , . that Pearce does not
invalidate the eonvietion that resulted from Rice's
second trigl , . . . Pegree, in short, requires only
regentencing; the conviction is not ipso facto set
aside and a new trial required. Even if the higher
sentence imposed after Rice's trial de novo was
vulnerable under Pearce, Rice was entitled neither
to have his sentence erased nor to avoid the collateral
consequences flowing from that conviction and a
proper sentence.” [Ibid.

Sinee Rice had completely served his sentence, rather
than reaching the merits of Rice's Paarce t.‘!'i!aj.mJl We re-
manded for a determination whether any collateral eon-

sequences Howed fronlRies’s service of the longer sentence
imposed after retrial, or whether the caze waz moot.
Here, while respondent faced the prospect of a mare
severe sentence at the conclusion of his felony trial in
the Superior Court of North Carclina, it was by no means
self-evident that this would be the result. The maximum
sentence which he could receive on the misdemeanor
¢ount was one and one-half years, but nothing in the record
indicates that the Superior Court judge might not im-
pose a lesser penalty than that, or even grant probation.
Nor ig there any indication in the habeas record, which
containg only & fragment of the astate court proeceedings,
that the Superior Court judge might not at the con-
clusion of the trial and after a verdict of guilty have
before him for sentencing purposes information which
would support an augmented sentence under Pearce. In
fact, the habeas court found that the sentence actually
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MR, JUSTICE POWELL, dissenting,

I join Part II of Justice Rehnquiat's dissent, but
:ﬁd this brief statement to emphasize my view that the
Court's recent decisiom in Tolletkx v. Hendersom, 411 U.S.
158 (1973) Ls controlling as to the effect of respondent's
guilty plea.

In Henderson, we held that a gullty plea, otherwlise
valid, foreclosed a subsequent attack on the constitutional
valldity of the grand jury that had indicted the defendant.
The Court today holds that this defendant [respondent)
despite and otherwise valid guilty plea, may attack
subsequently the prosecutorial decision to ehhance the
charge on appeal de novo from a misdemsamor to a felony.

In my view, these two holdings are analytically irreconcilable.
If the possible vindictiveness of the prosecutor, burdening
the right of appeal, goes to the '"very power of the state

to bring & defendant into court", one would have thought

had ke casessdibhle ccaceael et cm ol ol emed dres, ol e e B
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If we are to overrule Henderson within a few months
after deciding it, I would hope that the Court would do so
expressly smd with appropriate articulation of its rationale,
I would adhere to Henderson for, as Mr., Justice Relmquist
points out, it is important in the interest of the
administration of justice for gullty pleas, made voluntarily
and knowingly with advice of counsel, to be respected as
a definitive resolution of all 1ssues that could have been
raised prior to the guilty plea. An accused defendant
has at least ss great an interest in the finality of gm:

a gullty plea as does the state, as the entire structure

of plea bargaining i{s bassd upon the assumption of finality.
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MR, JUSTICE POWELL, dissenting.

I join Part II of Mr. Justice Rehnquist's dissent, but
8dd this brief statement to emphasize my view that the
Court's recent decision in Tollett v. Hendersonm, 411 U,S,

285 (1973) is controlling as to the effect of respondent's
guilty plea.

The Court today allows a post-conviction challenge
to a felony indictment, even though respondent had entered
en otherwise valid guilty plea to the indictment, The
basic for this belated challenge is thet the indictment
was handed up after respondent exercised his right under
state law to a de novo trial following a misdemeanor
conviction. In Tollett, we held that a voluntary gullty plea
foreclosed a subsequent attack on the constitutional validity
of the grand jury that had indicted the defemndent,

In my view, the holdings in Tollett eand in the instant

case are irreconcilable, 1If the posasible burden on the
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of the state to bring a defendant into court", supra at ’

one would have thought thet the possible constituticnal
infirmity of the grand jury in Tollett, resulting in an
invalid indictment, also went to the '"very power of the
state" to try & defendant.

If we are to eviscerate Tollett so soon after deciding
it, I would hope thet the Court would do so expressly and
with appropriate articulation of its rationale. I would
adhere to Tollett, for, as MR, JUSTICE REHNOUIST points out,
the efficacious administration of justice demsnde that gullty
pless, made voluntarily and with the advice of counsel, be
respected as a definitive resolution of antecedent issues.
Since the great majority of ctiminsl cases are resolved
by plea bargaining, defendants as a class have at least
a3 grest sn interest in the finality of voluntary guilty
pleas 28 do prosecutora, If that finality may be swept
aside with the ease exhibited by the Court's approach today,
prosecutors will have & reduced incentive to bargain, to

the detriment of the manv defendanta for wvhom nles haresinine
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