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Deetts Coar-

BENCH MEMO

No. 69=5030 0T 1971
Jackson v. Goorgla
Cert to Georgia BC
I. QUESTIONS PRESENTED

{1) Does the imposition and carrying ovt of the death penalty

—
for the crime of rape constitute eruel and upusual punishment because
& Wi

it offendgﬂcommunity standards of decency?

(2) Does the imposition and carrying out of the death penalty
for the crime of rape constitute cruel and unisual punishment because
the punishment is excessive, lL.e., because the punishment does

not fit, or 18 dispmporttonate; to, the orime?

1i. FACTS

Petr, Lucioue Jackson, Jr., was tried by & jury in the Superior

Relevant cases) See cases listed Alkens memc

Hell v, Vermont, 144 U.5, 333 (1892)
alph v. Warden, 438 F.2d 786 {4th Cir.i970)



Court of Chatham County and found puillty of the foroible rape of
Mre. Mary Rose. Mre. Rose 1is a white woman, wife of a physiclan,
and mother of a small c¢hild. Petr is a 2l-vear-old Negro male,
The rape oecurred at the vietim's home. The victim was foreed to
submitygékghreata of injury by Petr using a sharp pair of scissors.
It appears from the evidence that Petr initially intended to rob
the victim and when he discovered that she had no money around
the house decided to go ahead and rape her. Mrs. Rose suffered
ne seriocus physical injuries and reguired no hospltalization.

The jury imposed the death penalty and the Georgla Supreme Court
affirmed, rejecting Petr's clalm that the death penalty offended

the 8th Amendment.

III. CONTENTIONS OF THE PARTIES
{I will treat separately the arguments raised with respect to the
two arguments utilized hy Petr.)

(1) Question # 1

Petr's primary contention is, as it was in Aikens and Fuyman,
that the death penalty's utilization offends 333&5&25& standards

commanity

of ddEdiEt  decency, The theme of the argument is premised
on Aikens and the notlon there developed that the deasth penalty
is tolerable =mie because it is used against only the poor, the
uneducated, the miasfits, and the uwinorities. The argument ls
more conpelling in thls case because there is simply more
objective evidence of publie rejection of the desth penalty where
the erime involved is rape rather than wurder, Petr first points
out that the nations of the World almost uniformly have rejected
the death penalcy for rape. Out of some &0 countries reviewed in

a 1965 United Nations study only 3 countries other than the U,§.

atill allow the death penalty in such cases (rthe only other major



country was South Africa). Another study canvassed 128 countries
and found only 19 retained the death penalty as of 1963, It is
worthy of note that the one federal lower court case which has

held the death penalty cruel and unusuval as punishment for rape,
Ralph v. Warden, 438 F.2d 786 (4th Cir, 1970) (Haynesworth, Sobeloff,

Butzner), relies extensively on this heavy preponderance of inters

natlonal rejectcion.

Petr notes thét the death penalty is prescribed for rape in
only 16 states and by the federal poveroment, Furthermore, there
have been only 20 executions for rape since 1960 and none since
1964, These fipures are clted as indicators that the majority
of the people find the punishment abhorrent to standards of decency.
Also, among those 16 statey all, except Nevada which has had the
penalty but no executions since 1930, are either Southern or »
border states (see brief of Petr pp. 14-15). These states are
all states in which state-enforced raclal separation was a way
of life, at least in the school area, pricr to 1954. Retention
and utilizevion are said to be limited essentlially to Negroes.
Sinee 19&?. out of 453 executions for rape, 405 have been Negroes.
Eiphty-nine percent of all rape-based executlons have been of
Megroes.  And, in the apparently vast najorlty of those cases, the
Negro has been charged with rape of a white woman, In Furman the
State of Georgla points out that all 8 Negr&% on death row in
that State teday on rape convietions are there for ascts perpetrated

on white women.
In an effort to explain both the geographical discribution

of rape-death penalty statutes, and the rvacial impact of the
punishment, Petr traces the history of the Georpgia rape statute.
Prior to the Clvil War the maximum penalty for rape by a white man

wag 20 years and was death for a Negro {(whether the Nepro was s



slave or a "freed man of colour."), After the Civil War, Georgla
abolished slavery and, in 1866, supplanted the former rape statutes
with a statute calling for the death penalty for rape, or in the
diseretion of the judge, a lesser penalty, Petr's reliance on

the geographical and racial character of the death penalty is

not presented with any design to demonstrate that the death penalty
for rape violates the equal protection clause. Rather, it is
intreduced toe show that the death penalty is acceptable to the
people only because it is not evenly enforced. Indeed, Petr
contends, the penalty stays on the books only because of its
disoriminatory use agalnst Negroes. Stated in other terms, the
penalty only fails to shock the commmity's coenscience ecmiss
because it will never be applied against whites, and because, .

in some instanees, Lt satisfles latent racial blases.

The State of Georgla accuses Petr of trying to change the
focus of the case, While Petr phrases the argument in terms of
8th Amendwent standards, the State believes that, essentimlly,

Petr is making an equal protection argument. Petr is accused of
trying to sneak in a discrimination argument thfjoush "the back
door,* The State notes that, apparently, Petr made an equal pro-
tection argument in the State 5C and that the arpument was rejected
becanse Petr offered no evidence to prove his case. The State
points out that in the usual equal protection clause case, the
irden is on the party claiming discrimination to introduce evidence
at least sufficlent to establish a prima facie case. Here, no
evidence was introduced below, FPetr has not shown the racigl
motivations of Georgla juries) nor has he shown the raclal binses of
the Georgla leglslatute in passing and keeping the penalty.

Other considerations arve offered to rebut the racial impli-

cations of the death pgnalty‘s application in rape cases, F‘rst,



the statistics indicate that more Negroes are arrested for rape
than are whites and west: more Negroes are convicted (and given
sentences other than death) than are whites. The implication
of these statistics e that more Negroes commit the crime than
do whites, although there are, of course, no reliable statistics
available to prove or disprove that hypothesis. Resp also
supgests that,in looking at the rape-death penalty figures, W
the old statistios-~1930 to within the last decade--should be
discounted, It is the public rejection of the pensity today
that is important, not whether the pepalty was acceptable or
unaceeptable, or racially motiviated, 30 years apo. Looking at
only the figures for the last few years, it is more difficult
to peneralize about the raclal impact of the penalty.

Resp also rejects the reliance on internaticnal abolition
of the death pepalty. An anslogy ie drawn To the obscenlty cases
which discuss the standardy that obscenity is matervial which
of ferds “contemporary standards in the conmunity.” Under that
test this Court has held that the focus should be on the commnity
as & nation-=a national standard. Jacobellis v, Ohio, 378 U.8.
184, 195 (1964}, In gauping the temper of evolving communlty
standards, therefore, the focus is sald to be on what the people
of this country find to be pruel and wnusual. And, the fact that
the death penalty in rape cases is a striotly Southern phenomenon
is attributed to that regien‘s independent recognition of the
seriousness of the offense. Georgla says that, in the exsrcime
of its pollce power to protect the safety of its citizens, it has
chesen the ferm of punishment which offers the greatest hope of
deterrence.

Resp,of course, aleo relies on its arguments in Furman

against the evolving decency rationale.



(2) Guesgion # 2

FPetr separately contends that the death penalty under the
clroumstances of this type of case violates the cruel and unusual
punishment elause hecause the penalty deoes not fit the orime., The
firat statement of this philosophy may be found in Justice Field's
dissent in ('Neil v. Vermént, 144 U.S, 323, 337, 33940 (18%2),

In this case the defendant was convicted of selling an intoxi-
cating liquor.aﬁé:;;ien a fine of $6,140, which would be converted
to a Sf=year prison sentence if he was unable to pay the fine

by a stipulated date. Justice Field stated his belief that in
addition te prohibiting punishments which afflict torture; such as
the "rack, thumbscrew, the iron bolt, amd stretehing 1llmbs and the
like," the inhibition of the 8th Amendment was "against all
punishments which by their excessive length or severity are greatly
disproportioned to the offenses charged." This view of the Amend-
ment was adopted by the majority opinion in Weems v. United States s
217 U.S. 345, 365, 377 {1910}, This is the case in which, for
falsifying a public decument, the accused was sentenced to 15

years of hard labor. The Court found that punishment to "cruel

in its excess of imprisonment,"

Petr claims that death for rape is abhorrent to rational
standards of decency and that the penalty is excessive for the
crime, Again, Petr returns to the racial theme contending that
the excessiveness of the penalty is a response to racial hatreds
and not te any sense of community concurrence that the crime deserves
the punishment.

Resp answers by claiming that rape is among the most heinous
crimes known todsy: it ls never unpremeditated or aceidentals

it is bound to have long-range psychological effect on the viotimg



the pessibility of physical injury to the victim is almost always
present; the act is one perpetrated on those who are incapable

of meeting force with forcei it has a psychological impact on

the hushand and children of the wictim. As long as the State

has the responsibility of protecting its citizens from such
harms, 1t should be free to choose the most styrict penalty. This
latter point i8 particularly true, argues Georgis, because of the
recent upswing in the ineidence of rape. Resp cltes flgures
supplied by the FBI indicating that forcible rape has increased
by 121 % since 1L960.

IV. DISCUSSION

FPetr's “standards of decency" argument has more foree in
this context than 1t does in the Alkens or Furman cases. If we
are to look at this question from Petr's hypothetical startling
point-~-whether the masses of che people would consider the death
penalty impermissible if it were evenly and uniformly applied in
all cases in which it might-~the figures indicatling the geographical
god racial incidence of death penalties for rape ave quite trouble-
some. It would appear that Georgia, and probably most of the
other Sourthern States, did net allow desath penalcies for rape
committed by a white man at any point in their history before
the end of the {ivil War, And today it is, de i jst:ill net
used against white men but only against black rapists who
attack white women., It should be noted that the gquestion of
discrimination is really insulated from disposition under the egual
protection clauwse. The jurx system shields any pattemn of dsicrim-
inatlon so 1opg as ﬁ-q:;;Leroperly charged and there ls evidence
to support E&‘ Vi,

While I find Petr's arpument more compelling in rape cases, I



beliove it would be intellectually difficult to drawn a consti-
tutional line between this case and Aikens & Furman. I cannot
believe that the Court is capable of holding that it is able to
diseern an evolution away from the death penalty in rape cases
but has not yet seen the same evolution in other cases, The
evidence, although compelling, is simply not that strong.
Finally, on the punishment-flt-the-crime point, I do not
think that this Court can hold that desath may not he imposed for
rape without concluding that ilts imposition violates community
standards of decency, i,e, without acceptance of the first point,

the second doees not seem to follow.
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