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BENCH MEMO

No. 69=5031 0T 1971
Braneh v. Texas
Cert to Texas Ct Crim App
I, QUESTIONS PRESENTED

{1) Does the imposition and carrying out of the death penalty
for rape constitute eruel and unusual punishment because it is not
in accord with contempory standards of decency and is excesslve
and disproporticnate to the offensel

(2) Does the fact that the death penalty is given for rape
only in 16 states make its imposition a dehial in those states
of equal protection of the law?

{3) Does utilizavion of the death penalty Ffor rape violate
the due process clause of the l4th Amendment because it is nothing
moere than a thinly veiled attempt to legitimatize racial homi-

cided

(4} Does the Texas procedure for determining which defendants

are to be freed from the jury's determination whether to impose




IL. FACTS

Petr, Elmer Brandh. was tried by a jury in the Walburger
County Dsitrict Court for the rape of Mrs. Grady Stowe. The Jjury
returned & verdict of gullcy and imposed the death penalty. The
viecrim was a 65-year-old widow, white, and llving alene in a rural
Texas community. Petr, a 20=-year=old Nepgro, perpetrated the rape
by forecing his way into the victim's home while she slept., He
was unarmed and the vietim suffered bo serious injuries or threat
of injury. Indeed, after the rape, the victim and Petr sat around
in the bedroom carryling on a rather casual conversation about
why he had decided to rape her. A4ll tqstimuny regarding the rape
was elieited on direct examinatioﬁ?sin;ghsétr's attorney decided
not to cross-examine her. The jury's assessment of the deach
penalty was affirmed by the Texas Gt Crim App where Petr's 8th
Amendment claim was rejected, that et relying on former cases
holding the death penalty for rape not cruel and unusual.

Petr apparently had only one prior conviction, that for theft.
His 1Q was arcund 67 (borderline mentality) and he had the equivalent

of a 5th prade education.

IIL. CONTENTIONS OF THE PARTLES

AT the outset it should be pointed out that two of Petr's
proffered issues are not within the limited grant of certicrari
in this case. Question # 2--interstete inequality in punishment
for rape vioclates equal protection--is a straight equal protection
ariument having nothing to do with the 8th Amendment or the
incorporating clause (due process) of the l4th Amendment,
Addirionally, @s the Stare's brief points our, this lssue was not
raised below, I would reject this argument as not before the Court

at this time. Likewise, Question # 4--whether the prosecutor's
power to aveid seeking the death penalty in a rape case, provides



unfettered discretion to a state officlal to discriminate againat
defendants accused of rape thereby violating the equal protection
clause~-=1s not falrly before this Court. Petr fails to tle this
arpument into his cruel and wousual punishment argument and it is
therefore not appropriate for ceonsideration at this time.

Although phrased in stronger terms, Fetr's other contentions
are essentially the same as those ralsed in Aikens, Firman, and
Jackson. Tt should be noted that Petr does not seem to argue Chat
the death penalty 335& never be lmposed in this country in view
of prevailing community standards of decency. His argument is
only that the it may not be impesd where the erime ls rape. (See
p. 9 of Petr's hrief.} Therefure, he does not incorporate by
reference the argument made in Alkens, Petr's argument diffegé}
from the argument in Jackson in that he asserts that imposition of
the death penalty i§4cruel and unusua{:h en the rape does not
threaten the life of the victim. Petr does not appear to arpgue
that the death penalty may never be imposed for rape, only that
it may not be utilized in cases lacking additional facts of
threstened death. This is the taet taken by the 4th Circult in
Balph v. Warden, 438 F.2d 786 (1970),

The State's responive brief, written T underatand‘by Charles
Alan Wright, persuasively draws topether the arguments scattered
through the other S$tate briefs in these cases. It is worthy of
note that the State in this ecase does not contest the ineorporation
of the 8th Amendment as the State of Georgla has done.

The State also takes a forthright stand on the "new penolopgy"
argiment made in this case and the others that the death penalcy .
may not be lmposed because it serves none of the recognized purposes
of correction and punishment. The State freely states that it may
retaln the penalty for retributlve purposes and that this Court
and the Constitution have never held that retribution is net an



aceeptable, alb%ﬁk undesirable, motive for lepgislative imposition of
punishment. Mirthermors, the matter of deterrence of which

mich has been made in these cases 1s treated as s question for

the lndividual states to declde. The evidence on the deterrent value
of the penalty is not sufficiently persuasive elther way to allow

of a econstitutional pronouncement throwing the penalty out,

IV, DISCUSSTON

As T have indlested in our discussicn, I Find the State's
brief in this case, and Petr®s brief in Adkeps to express most
cogently the arpuments on both sides., There is llctle that I

can add to those pregentations,
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