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UNITED STATES v». CALDWELL 70=5Y

IN RE PAUL PAPPAS TO-04

BRANZBURG v. HAYES & MEIGS T0-85
Argued 2/23/12

Toniniive n*

Althongh tie facts in these cases differ, counsel for the media -
in the principal beiefs and fn the briefs amicun - are asserting & First
Amendmunt right - o right of constilutional praportions - te & priviegs
apiinet disclosing - in jndicial or other provesdings - sources of
information or cosfidemtial nformation.

Statewonts of this position vary. That in the brief on behalf

of Bransburg (9t p. 95ht!net1=

“Tae Firsl Amendowent provides newsmen a privilegs
apgainst eompulsery appesraness in closed protesdings
ool agaiinet compulsory disclosure of confidentie}
information, I order to overcome thie privileape, the
stabe has the heavy Serden of proving, by clenr mid
eomvineing evidence, that the testimony of the reporter
is absolutely necessiry (¢ prevent direct, immediate
apdirreparshls prospective dumage (o the antiosnl
soeurity, Suman e or lberty. Any lessor burden
doss not ndegeately protect the press from atate
action which endangers the Hreedom of the pross
puarhnteed by the Flest Anendment,

Fheen Wopremions are dictated on the afterncon following aeguiment
to roeord my initial and testative epressions. I will have rend,
in preparation for the nrguments, the principal brisfs, some of the
canon and (he bonch memo. I hope to do further study before the
Conferense. My views ars suhjeet 1o change and to the discnngion
at the Conferente.




a

Prol. Bioksl, represending the New York Times and waylons
olher medin, states their position as follows:

“The First Amendment demands . . . that the reporter

e protected, The standerd of proleetion can be defined

by chjective oriteris, and made self Meiting o practice.

UA roporier cannot, consistently with the Constitu-
tion, ba made to divalge eonfidences to & goversmentnl
investigative body unless three minimal teste have all
beon i, L The government must glearly show that
there ip probuble canse to belivve thet the reporter
possesaes information whick in spenifically relevant
to a specifie probable viokstion of laew, 3. The
poverimment rovst ¢lenrly show that e Information
it seals easnet e obiained by aliernstive moans, which
im to ony, from sowress other than the reporter. 5.

The governasent must glearly demongtrate s compoiiing

and oversiding interest in the nformatism.

The decisions of the thres courts diffored materially. in
Cnidwell, the Ninth Clrenit agreed sobstantizlly with the press -
althongh ite decision was narrowly deawn in light of the specifie faute
{the goveramaent had aot indrodured any evidence to show & neod fow
the testimany).

ks Branzhburg, the court renched a different résuli from
Caldwell, B decided that the reporter would have to testify before
the grand jury, and it express’Srave doubt aa to whether there was
sny constitotionsal privilepe., The reporter had net shown, as was (rue
im Caldwell, that be hed po Information - other than stovies nlveady

pefhlished -~ to dseloss,




In Pappay, the Magsaehpaelty oourt hold flatly that there was
ne Flrst Amendoe priviiege, malified or sbheolute, available to

A ST

My Testative Views:

Coaldwail: [ wonld reverse Caldwell, as ¥ went too far i
estabiishing a constitetional right not even to testily wi adl.

Branburg: T would adfire the bolding, sithough 1 would net
aceept sl of the reasoning of the court.

Pappap: It seomey (o me thet the Maspachupelts cowrt may have
hoen right in halitng that there & no! privilegs s 6 matter of Gon-
stitutional right, either shecliie or qualified. But the Cowrl did pot
ghvo doe welght o the importance of brlancing Tlrst Amendnent
intereats againet the other interests involved. I woald be inelined
to reverse Pupphe for resomelderation in light of the priveiples snd
guidelines sstabiished In this Court’s opinton,

L B B N |

As to the ewbroiling peineipley, §am teniatively nclined to
share the view expressed by Justice Stewast In Garland v. Togpe,
250 F. 2d 545, samely, that there is no constitutional privilage




&

wpecificaily avaliabis to newsmen, Mr. Sstice Stewart aleo declined
to recogaize - ag 1 rend his apinton - even an “evidestinry privilegs”
{muth ae thet available to o nwyer). He did exaphasize the important
Firat Amendment interost fnvolved, and concluded ihat theee seeded to
be balencod against the interest being served by the administration of
justice {in the Gaplapd case the need to bave the testimony of a eritieal
witnmay).

1 have hoon intereated In the protective order anteved by Judge
Molge in the Branshuey cage (Appendix 40) which purported to protect
confidentisl gonrces ted information, but reqmired the witnespes to
appear bafore the grand fury and fo answer goestions "which concern
or peptain to any erboionl act, te commission of which wes aclunily
ohserved by Branzburg. "

Bome slaboretion and refinswent of Foedge Melgs approach
wight make pense. His gualification, for exmmple, with respeet to
erimes "nutunily chserved” to not broad envegh. Crimes which wmight
e plavsed or diveussed in his presence should not be privileged.

Some of the “safeguards” proposed by counset for the medis -
such as imposing & henvy burden on e state to show & "eonpelling
and overriding intereat™, aed to gunrantes a public bearing prior to
the apwaman belng rempired to engwer any guestion, go mueh too S,

L.FEP, Jr
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MH, JUSTICE POWELL, coneurring, inthe opinion

of the Court,

1 add this brief statement to emphanize what seems to
me to ba the Hmited nx;tura of the Court's holding, The Court
doas not held {hat newemen, n?bpoenaed to teatify before a
grand hurey, are without constitutional rights with respect to the
gathering of news or in pafeguarding their sources, Certainly,
we donot hold, as supgested in the diswenting opinion, that
atate and fedaral authorlties_ are free to “annex” the news media
a8 “an investipative arm of government, ' The solicitude
ropentedly shown by this Court for First Amendment freedoms
should be sufficlent assurance agninst any such effort, even if
e geriougly balieved that the media - basically free and
untrammelled tn the fullest sense of these terms - wdre
not able to profect themselves,

Ag indicated in the coneluding portion of the opiniom,

the Court states that no hereasment of newsmen will be
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tolerated, I & newsmen belleves that the grand jury investigation
{s not belug sonducted n good faith he is not without remedy.
Indead, i the newsman s called vpon to glve Information bearing
ealy a remote and tenuous relationship to the subject of the
investigation, or if he hag some other reasoan to believe that his
testimony implleates eonfidential source relationahipe without

& legitimate nead of law enforcement, he will have a.ccasr; to

the Court on & motion to quash and an appropriate protection
ordler may be bntered. The asserted claim to privilege should

be fudged on ita facte by the striking of 2 propar balapce between
freadom of the prese and the obligation of all cltizens to glve
rolevant testimeny with regpect to eriminal conduct. The balasee
of these vital congtitutional and socleta.f interests oo & cage-by-cnsg
basie accords with the tried and traditionn) way of adjudicating
suth guesiiong,

In short, the Court mervely holds that & newsman (Juss oder

hecmeyebe.detissd) hag no testimonial privilege as & matter of



3.

right under the Constitution, We do not hold that the protection
of the @ourts Js unavailable to newsmen under eircumstinces

where legitimate Firet Amendment interests requive protection




FIlL.E CO P Yo Mo Ot Turtioe
—————

Mr. Justice Dotgle

PLEASE RETURN M. Justice Brennen

W, Juestice StewAr

TO FILE ir. Juptice Whits
Mr. Jeelice ¥arshal
1at DRAFT Mr, Justics Elacims

W Justive Rehnguls

SUPREME COURT OF THE UNITED STATES

Froms Powell, J.

Nos. 70-85, 7004 axv 7057 s R 4 G7R

Paul M. Branzbirg,

Reoireulnted: .
Petitioner, On Wit of Certiorart to
70-85 , the Court of Appeals of
John P. Hayes, Judge, ete,,| Kentucky,
ef al.
In the Matter of Paul | On Writ of Certiorari to the
Papas, Petitioner, Bupreme Judieial Cowrt of
70-94 Massachusetis.
oty o On Writ of Certiorari to
Lnimd Stpiin Fitionge, the Unifed States Court
FO-HT 3 H
Far) Caldwell of Appeals for the MNinth
i Clrenit,

[June —, 1872)

Mr, Jusmice Powbld, eoneurring, in the opinton of
the Court.

T add this belef etstement to emphasize what seems
f0 me to be the limited nafure of the Court’s holding.
The Court does not hold that newsmen, subpoenaed to
testify before a grand jury, sre withouf. constitutional
vights with respect to the gathering of news or in eafe-
pnarding their sourees.  Certeinly, we do not hold, as
suggested in the dissenting opinion, that state and fed-
eral authorities are free to “anbex’ the news media as
“gn investigative arm of government,” The solicitude
repeatedly shown by thip Conrt for Firat Amendment
freedoms should be suflicient assuranee against any sich
effort, even if one seriously believed that the medip—
bagically free and untrammelled in the fullest sense of
these termng—were not able {0 protect themselves.



T8, TO-B4, & VOET—CONCUR

w

ARANEGDUTE v, HAYES

Ap indieated in the concluding portion of the opinion,
the Court states that no haressment of newsmen will
be tolerated. If a newsman believes that the grand jury
investigation is not heing condncted in good feith he
is not without remedy.  Indeed, if the newsman s called
upon to give information bearing only a remote and
tennous relationship to the subject of the investigation,
or if he has goroe other reason to believe that his testi-
mony implicates eonfidential source relationships with-
out a legitimate need of law enforcement, he will have
aceess to the Court on & vootion to quash and an appro-
priste protective order mar be entered. The asserted
elaim to privilege should be judged on its facts by the
atriking of a proper balanee between {reedom of the
press and the obligation of all citizens to give relevant
testimony with respeet to eriminal eonduet. The bal-
anee of these vital eonstitytional and soeietsl inlerests
o1 g case-by-case basis necords with the tried and tradi-
tional way of adjudieating such questions.®

*T4 is to be romembered that Caldwell msserta a aonstiiutionsl
privilege not even to sppeay before the geand jury unles o eourt
derfdes thai the governmeni hay made a showing thst mects the
three pre-conditions speeified in the dissenting opinion of DMw.
Joepes Srewanr. To be sure. this would require a “balaneing’™
of interests by the Court, but uider circumstances and constraints
sigifieantly different from the balaneing thet will be approprinie
wnder the Court’s decision. The newwoan witnese, Iike all other
witnesses, will have: to appear; he will not be in a position to litigein
nt the threshold the Steie's very sotherity fo subpeens him.
Maoreever, abuwent the ronwtitntional pre-conditions that Caldwel
and the dissenting opinion would impose a2 heavy burders of proot
to be earriod by the Btato, the eourt—when ralled apon to project
8 newaman from ioproper or prejudien] guestionng—would be
free to belance the competing interssts un their merits in the par-
tienlar case.  The new constitutionnl rule eadorsed by the dissenting
opimion would, ns & provticn) matter, defest sueh o fsir balanehy
and the essential aoviets] intercst in the delertion and prosecution
of erime would be hegvily subordinated,



-85, T0-84, & TO-5F—CONCUR
BRANZBURG o HAYES B3

In short, the Cowrt merely holds thet & newsman has
oo testinonial privilege es a matter of right under the
Contitution. We do not hold that the protection of
the courts is unavallable to newsmen under cirenmstances
where legifimate First Amendment interests require.
protection.
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