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UNITED STATES v. CALDWELL T7T0=57

IN RE PAUL PAPPAS 70-04

BRANZBURG v. HAYES & MEIGE T0-8%3
Argued 2/33/14

Teutative Impressions*®

Although the facts in these cases differ, counsel {or the media -
in the principal briefs and ia the briefs amicus - are asserting a First
Amendment right - a right of emnstitutional proportions - to a privilege
against disclosing - in judieial or other proceedings - sources of
information or confidential information,

Statements of this position vary. That in the brief an behalf

of Bransburg (at p. 9) is typieal:

"The First Amendment provides newsmen & privilege
agalnst compulsory appearances in closed proceedings
and against compulsory disclosure of confidential
information. In order {o overcome this privilege, the
state has the heavy burden of proving, by clear and
conviscing evidence, that the testimmny of the reporter
is absolutely necessary to prevent direct, immediate
andirreparahle prospactive damage to the national
security, human life or iiberty. Any lesser burden
does not adequmtely protect the press from state
action which endangers the freedom of the press
guaranteed by the First Amendment, ”

*These impressions are dictated on the afterncon following argument
to record my initial and tentative impressions. I will have read,
in preparation for the arguments, the principal briefe, some of the
cages and the bench memo. 1hope to do further study before the
Conference. My views are subject to change and to the discussion
at the Conference.
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Prol. Bicksl, represeating the New York Times and various
other media, states thelr position as follows:

"The First Amendment demands . . . that the reporter
be protected. The standard of protection can be defined

by objective criteria, and made self limiting in practice.
"A reporter cannot, consistently with the Constiiu-

tion, be made to divaige confidences o a governmental
investigative body uniess three minimal tests have all

been met. L. The government must clearly show that

there is probable cause to believe that the reporter

possesses infarmation which is specificaily relevant

to a specific probable violation of law. 2. The

government must clearly show that the information

it seeks eannot be obtained by alternative means, which

is to say, from sources cother than the reporter. 3.

The government must clearly demonstrate & compelling

and overriding interest in the information. "

The decisions of the three courts differed materially. In
Caldwell, the Ninth Circuit agreed substantially with the press -
mithough its decision was narrowly drawn in iight of the specific ftrots
(the government had not introduced any evidence to show a need for
the testimany).

In Bransburg, the court reached a different result from
Caldwell. It declded thai the reporter would have to testily before
mmm.udnquu‘fmdmﬂutommﬂm
any constitutional privilege. The reporter had not shown, as was true

in Caldwell, that he had no information - other than stories already
published - to diselose.




In Pappas, the Massachusetts court held fiatly that there was
no First Amendment privilege, qualified or absolute, available to

REWSmen

My Tentative Views:

Caldwell: I would reverse Caldwell, as it went too far in
establishing a constitutional right not even to testify at all,

Branzburg: I would affirm the holding, although I would not
accept all of the reasoning of the court.

Pappas: It seems to me that the Massachusetis court may have
been right in holding that there is nol priviiege 2s & matter of con-
stitutional right, either ahsolute or qualified, But the Court did not
give due weight to the importance of balancing First Amendment
interesis against the other interests invoived. Iwould be inclined
to reverse Pappas for reconsideration in light of the principles and
guidelines established in this Court's opinion.

As to the cadrolling prineiples, Iam teatatively inclined to
share the view expressed by Justice Stewart in Garland v. Toxpe,
259 F. 2d 545, namely, that there is no constitutional privilege




4.

specifically available to newsmen. Mr, Justice Stewart also declined
to recognize ~ as [ read his opinion - even an “evidentiary privilege”

(such as that zvailable {o a lawyer). He did emphasize the important

First Amendment interest involved, and canclnded that these needed to
be balanced against the intereat being served by the administration of

justice {in the Garland case the need to have the testimony of 2 critieal
witness).

I have been interested in the protective order entsred by Judge
Melgs in the Bransburg case (Appendix 46) which purported to protect
confidestial sources and information, but required the witnesses to
appear before the grand jury and to answer guestions "which concern
or pertain to any crimingl act, the commisaion of which was actually
cbserved by Bransharg, "

Sorne eisboration asd refinement of Judge Melgs approach
might make sense. His qualification, for example, with respeet to
crimes "aclvally observed" iz mot broad enough. Crimes which might
be planned or discussed in his presence should not be privileged.

Some of the "safeguards’ proposed by counsel for the media -
such as imposing & heavy burden on the state to show a "compelling
and averriding interest”, and to guarantee a public hearing prior to
the newsman being resuired to answer aany guestion, go much too fay,

L.F.P., Jr
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