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Supreme Qonrt of He Pniter Sttes
s lyington, B, 0. 20543

CHAMBERE OF Y
JUSTIGE THURGOOD MARSHALL Pebruary 13, 1973

Re: No., 71-1456 - Salyer Land Co. v. Tulare
Lake Bagin Water Storage District

Dear RBill:

While my conference vote was to affirm
in this case further research has shaken my vote.
I am now convinced that the Water Storage District
here involved is more "governmental" than T realized.
In the second place, I.cannot join your opinion be-
//l cause I am not in agreement with your interpretation
of our prier cases and, in particular, Phcenix,
LY Cipriance and Kramer, I, therefore, will wait for
\ Brennan's dissenting ¢pinion before finally coming
to rest.

Sincerely,

T.M.

My, Justice Rehnguist

co:  Uonference



Sugrrenre Yot of Hye Hnited Biates
Wnshington, B. § 20543

CHAMBERS GF
W HSTICE POTTER STEWART

February 15, 1973

Re: No. 7i-1456, Salyer Land Company v,
Tulare Lake Bagin Water Storage District

Dear Bill,

1 am glad ¢ jein your opinion for the Court -
in this case.

Bincerely yours,

&y
Mr. Justice Rehnguist

Copies {o the Conference
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Wr. Justice Poweil

SUPREME COURT OF THE UNITED STATES Jostice Rebrquict

e . Dowglas, 4.
No, 71-1456 L

= prrpadatedi
Balyer Land Company et al, . - i;ﬁ
o Ai)pel]an]t-e . ! On Appeal from th?.!&‘l&ﬂdlatedia-?:—éz——a—"
- ] States District Court for
T the Eastern Distreiet of
Tulare Lake Bgsrr} Water California.
Storage Distriet. }

[Febroary —, 1973]

Mz, Joerior Dougrag, dissenting,

The viees of this case are five-fold.

First, Nonresidents who own land in this water dis-
triet are gl 2llowed to vote for directors who determine
the policy,

Becond, Lessees of farmlands, though residents of the
distries, are not given the franchise,

Third, Regidents who own no agrienltural lands but
live in the distriet and face all the perile of flood which
the digwiet is supposed to control are disenfranchised.

Fourth, Only agricultural landowners are entitled to
wote and their vote ia weighted, one vote for each one
hundred dollars of assessed valuation sg provided in
541001 of the Californis. Water Code.

Fiftd, The corporate voier is pui in the saddle.

I

There are 189 landowners who own up to 80 acres each,
Thees 189 represent 2.34% of the sgriculiural acreage
of the distrigt, There are 103,000 acres in the disiriet.
Petitioner Halyer Land Company is one large operstor,
West Lake Farme and Bouth Lake Farmp are also large
operators.  The largest s J. Q. Boswell Co. These four
farmy almost 85% of all the land in the diatriet. Of
these J. G, Bogwell Co. eommands the prestest number
of votes, 37,525, which are enough to give it a majority
of the board of directors. Ag & reault it Is perinanenily
in the saddle. Almost all of the 77 residents of the dis-
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triet are diserfranchised. The Lold of J. (. Boswell Co.
is so strong that therc has been no cleetion sinee 1947,
making little point of the California provision in § 41300
of the Water Code for an election every other year.

The result has boen eslamitous to sotie, who though
landless have even more to fear from focods than the
ephemeral eorporation.

In Phoeniz v. Kolodjiezski, 309 T, S, 204, 209, wo set
out the following test for state electiom schemes which
seleetively distribute the franchisze:

“Presumptively, when all citizens are affoeted in im-
portant waye by a governmental decision subject to
& referendum, the Constitution does not perimit
weighted voiing or the exelusion of otherwise quali-
fied citizens from the franchise.”

Provisions authorizing o selective franchise arc dis-
favored, because they “always pose the danger of denying
golne citizens auny effective voiee in the govermmental
affairs which substantially affcet their lives” Kromer
v. Union Free School District, 305 U, 8. 623, 627. In
order to overcome this strong presurnption, it had to be
shown up to now (1) that there is & compelling state
interest, far the exclusion, and (2) that the exclusions
fire_neeessary to promote the State’s arifetlated Zoal.
Phaemiz v. Kolodjiezil, @gra; Ciprana v, iy of
Houme, 305 T. 8. 701; Kramer v. Union Free School
District, suprn,  See also Police Fury of Vermitlion Par-
ish v. Hebert, 404 U, 8. —; Parish School Board of §t.
Charles v. Stewart, 310 F. Supp. 1172, aff'd, 400 U, &,
284, In my view, appellants in this csse have made o
sufficient ghowing to invoke the above prineiples, and the
presumption thus established hssz not been overcome.

Assuming argueedo that v State may, in some eireum-
atanees, limit the franchise to that portion of the =lee-
torate “primarily affected” by the outeome of an election,
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Kvamer v, Union Free School District, supra, at 632, the
limitation may only be upheld if it is demonstrated that
“all those excluded are in faet subetantially legs interested
or affected than thoge the [franchise] ineludes” Ibid.
The majority coneludes that “there is no way that the
econornie burdens of district operations can fall on resi-
dents gua vesidents, and the cperations of the districts
primarily affect the land within their boundaries.”

But with all respect that is o great distortion.  In these
arid areas of our Nation a water distriet seeks water in
time of drought and fighis it in time of food.

e of the funetions of water distriets in California is
to manage fiood ¢contrel. That is general California stat-
utory poliey.' It is expressly stated in the Water Code
that governs water districts. The California Bupreme
Court ruled some years back that flood contwol and irri-
gation are different but implementary aspeets of one
problem.”

From itz inception in 1926 this distriet has had re-
peated Aood control problems.  Fouwr rivers, Kings, Eern,
Tule, and Kaweah, enter Tulare Lake Basin. South of
Tulare Lake Basin ls Buena Vistz Take. In the past
Buens Vista has been used to protect Tulare Loke Basin
by storing Kern River water in the former, That ia how
Tulars Lake Basin was protected from menacing floods
in 1952, But that was not done in the great 1869 flond,
the result being that 88000 of the 193,000 acres in ro-
spondent district were flooded. The board of the re-
spondent. district—dominated by the big landowner J. A.
Boswell Co—voted 64 to table the motion that would
put into operation the machinery to divert the flood
waters to the Buema Vista Lake. The reason is that

L Culif. Bk, 1921, ¢ 914, § 568,
* Calif. Water Code §5 A000K, 440HH.
A Farpey v. MceClure, 190 Cal. 583, 213 T, 283
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J. G. Boawell Co. had a long term agricultural lease in
the Buena Viste Lake Basin and flooding it would have
interfered with the planting, growing, and harvesting of
crops the next season,

The result was that water in the Tulare Lzke Baain
rose 1925 USGHE datum,  Kllison, one of the petitioners
who lives in the district is not an agriculiural landowner.
But his residence was 1514 feet below the water level of
the crest of the flood in 1969,

The respondent district has large levees; and if they
are broken, datnages to houses and losses of lives are
brminent,.

Landowners—large or amall—resident or nonresident,
lessees or landlords, sharecroppers  or owners—all should
heve a say. But irvigation, water storage, the building
of levees, Hood comtrel, itnplicate the entire cornrmunity,
All residents of the distrm}l“ ha granted the franchise.

*flince 1938 eharecroppers have been included in federal regiila-
tions defining "‘farmers" who are entitled to vote on referenda can-.
cerning moarketing guotas under the Agricultural Adjusiment Act.

“Parmera engaged in the production of e dity. For pur-
poses of referenda with respect to marketing quelss for tobacea,
extrn long staple cottem, rien and pesnuts the phrage ‘farmers en-
giged in the production of u eommodity’ ingludes any peteon who i=
entitled to shste in o erop of the comnodivy, or the procecds thareof
becatwe he ehares in 4ha risks af production of the erop as an owner,
landlord, fovant, or sharecropper (landlord wheoss return from the
erop iz fixed regardless of the amount of the crop produced = ex-
cluded} on & fartn on which eneh erop is planted in g workmanlike
wanner for harvest: Prowided, that any failure 1o hurvest the crop
because of vonditions boyond the eoutrol of euch person shall mot
affect his statud fg & fsmuer engaged in the production of the erop.
In additen, the phrose ‘farmers engaged in the predurtion of & com-
medily’ also ineludes such person who it 8 determined would bave
hed sn interest as o producer in the commodity on & farm for which
& Tarin ellotment for the crop of the commadity wae established and
no acreage of the crop wee planted but an acrenge of the crop wes
regorded sz planted for history merenge purpozes under the sppli-
eable commodity regularions.” 7 CFR §7i7.3 {b).
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This case, ar 1 will disenss below, involven the per-

formanes of vital and important Enwrnmental fupcuons
by water districis elothed with mueh of the paraphernalia
of government, The weighting of voting aceording to
one's wealth s hostile to our ayetem of government, See
Stewart v, Parvish School Board, 310 F. Supp. 1172, aff'd,
400 T, &, 884. As a nonlandowning bachelor was held
to be entitled to vote on maiters afferting educwiion,
Kramer v. Union Free School Districd, 3056 U. 8, 621,
w0 all the prospective vietima of mismanaged food con-
trol projects should be entitled to vote in water distriet
elections, whether they be resident nonlandowners, resi-
dent or nonresident leseees, and whether they own 10
acres or 10,000 aores and their votes should be equal re-
pardless of the value of their holdings, for when it comes
to performanee of governmental functions sll enter the
polls on an egual basis

The majority, however, wonld distinguish the water
storape distriet from “units of local government, having
general governmental powers over the entire geographic
ares served by the bhody,” Awvery v. Midland County
Board of Uommisa'imwrs, 300 1. 8. 474, 485, and fit this

funct.mns &ﬂectmg dcﬁna.bl? Froups cf eonskiinents more
then other eonstituents.” 7d., at 483484, The Avery
test wag aignificantly hberahzed in Hudicg,r v, Jr, College
District, 397 U, 8. 50, At issue wag sn eleetion for
trustees of & special purpose district which ran a junio-
colloge.  We paid,

“ .. since the trustees can levy aﬂd_follect taxep,
igsue bonds with cortain restiietions, hire and lire
teachers, make eontracts, collect fees, supervise and
diseipline students, pass on petitions to annex school

distrivts, acquive property by condemnation, and in
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general manage the operations of the junior college,
their powers are equivalent, for apportionment pur-
poses, to those exercised by the county cominissioners
in dwery. . .. [Tlhese powers, while not fully as
broad as those of the Midland County Commission-
ers, certainly show that the trustees perform im-
portant governmental functions . . . and have suffi-
cient tmpaet throughout the digtrict to justify the
conclugion that the principle which we applied in
Awery should nlso be applied here” [d., at &3-5i
(Emphasis added, footnote omitted.)

Measured by the Hadley test, the Tulare Lake Basin
Water Storage Distriet surely performs “important gov-
srnmental funetions” which “have suffielent fmpact
throughout the district” to justify the applieation of the
Avery pringiple.

‘Water atorage districts in California are classified as
irrigation, reclamation. or drainage districta,”  Such state
ageneles “are considered exelusively governmental,” their
property is “held only for governmental purpose” and
not in the “proprietary sense,” ' The Attorney General
of the State calls them “poliical subdivisions of the
atate,” " That iz made explicit in various ways. The
Water Code of Californis states that “all water and
water vights” of the State “within the district are given,
dedicuted, and set apurt for the uses and purposes of
the distriet.”*

Directors of the distriet are “public officers of the
gtate,”*  The distriet possesses the power of eminent do-

Y Colo. Wader Code § 380060,

4 Glen-Caluea freigation District v, Oket, 81 Cal, App, 24 (19,
&5 Pac, 2 708,

[

¥ Beetion 43168,
* Be Mndera Irrigation Dint, Y2 Cul, 208, 28 T, 272,
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main®™ Tty works may not be taxed.™ It earrics a gov-
ernmental immunity against suit.” A district has powers
that relate to irrigation, storege of water, drainage, Bood
centrol, generation of hyvdroelectrie energy

Whatevor may be the parameters of the cxeoption
alluded to in Avery and Hodley, I cannot conclode that
this water storage distriet escapes the constitutional re-
straints relative t0 & franchise within a governmental
unit,

T1

When we docided Reynolds v, Sims, 377 U 8. 583,
andd discussed the problems of melapportionment we
thonght and talked about people—of population, of the
conatitutional right of “gqualifierd eitizens to vote” (id.,
at 554) of “the right of sufirage,” (id, at 555) of the
eomparison of “one man’s vote” to that of another man’s
vote.  Fd, at 559, We said:

“Legislators represent people, not trees or acres,
Legialators arc elected by voiers, nor farms or cities
or economic interests.  As long as owrs is a repre-
gentative form of government, and our legislatures
are those ingtrutonents of government clected direetly
by and directly representative of the people, the
right o elect legislators in & free and unimpaired
fashion is a bedrock of cur political system.”

Tt s indeed grotesque to think of corporetions voting |

within the framework of political representation of peaple,
Corporations were held to be “persons” for purposes both
of the Due Process Clause of the Fourtesnth Amend-

¥ Calif. Water Corde £ 23530,
g, § G458,

3 Oalif. Gov. Code § 58112,
#LCalif, Water Code § 8112,
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ment ™ and of the Equal Protection Clause’™ Yet it is
unthinkable in terros of the American tradition that eor-
porations should be admitted to the franchise. Could a
Btate allot voting rights to ite corporations, weighting
each vote according to the wealth of the vorporation? Or
could it follow the rule of one corporation—one vote?

It would be a radical and revolutionary step to take,
28 it would change our whole eoneept of the franchise,
California takes part of that siep here by allowing cor-
porations to vote in these water distriet marters'® that
entail performance of vital governmental functions, One
corporation can outvote 77 individuals in this district.
Four corporations can exercise these governtental pow-
ers us they choose, leaving every individual inhabitant
with a weak ineffective voice. The result is & corpo-
rate political kingdom undreamed of by those who wrote
our Constitution.

1 Minneapolie & S, Lowis BE. Co. v. Bechwith, 120 U. 8, 26, 28_

1 Pembing Consolifsied Siver Mining & Millimg Co. v, Penn—
sylvania, 125 U 8 181, 188-189; Somte Clare County v, Soubhere
Pacific K. Co, 118 U, 8, 304, 300,

% Calif, Water Code § 41004,



Soprevee Gomnet of Hhe Wnited Bintes
Hasiivgton, B. ¢, 20543

LHAHBERS OF

JUSTICE WM. J. SRENNAN, JR, Februa:ry 22, 197‘3

RE: No, T1-1468 - Balyer Land Company
v. Tulare Lake Basin Water Storage

Dear Bill:
Please join me in your dissenting

opinign in the above,

Sincerely,

Do

i, 3

Mr. Justice Douglas

ce: The Conference
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I join in the opinion of the Court, but add thege additional ¥lews.

.

MR. JUSTICE POWELL ¢c¢ncurring.

The Court's opinion seems to assume that this case is to be decided with-
in the principles enunciated in Reynolds v. Sims, 377 U.S. 533 (1964}

and its progeny., The dissent by Mr. Justice Douglas explicitly would
apply these principles, without finding - as the majority does - that 0;1
its facts this case is an exception to the general rule of "one memE man,
one vote."

%
In my view, this is not a voting rights case, The Supreme Court

; gf this is a
voting rights case within the line of precedents of which Reynolds is the
seminal authority, it is clear from our decisiong that the California

statute must be examined with striet serutiny. In Kramer v. Union School

Digtrict, 395 U.8. 621, 626 (1063) the Court said:

..in this case, we must give the statuie a close
and exacting examination. {gfince the right to exer-
cise the franchise in a free and unimpaired manner
ia preservative of other basic mmm ecivil and political
rights, any infringement of the right of citizens to
vote must be carefully and meticulously serutinized.’
Reynolds v. Sims, 377 U.S, 533,562 (1964). Sse
Williams v, Rhoaés supra, at 31 Westherry v.
Banders, 376 U.8S. 1 17 (1464), ThlS careful exami-
nation is necessary hecanse statutes distributing the
franchise congtitute the foundation of our representa-
tive society.™
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of Californis in Tarpey v. McClure, 190 Cal, 533 (1923), in construing
the atatute here being challenged, correctly characterized it as follows:

"By this and like provisions, the Legislature is not
degling with elections, with suffrage, or with the
bhallot, within the meaning of the Constitution and
election laws of the state. ™ Ibid at 606.

The Court's opinion (______ p. 9, 10) well summarizes the rea-
. sans why this water storage district is not comparable to a subdivision
e

or unit of state or local government, I will emphasizs;" one reason wh.ich,
in practical effect, may well be controlling: A substantial amount of
capital ig necessary to bring a project of this magnitude to fruition,
Storage dams, reservoirs, irrigation canals, release and control systems
are all necessary and expensive elements of a major project, The state
could have elected fo raise the necessary capltal by taxes on the popula-
tion generally or by pledging its own credit. It electedm

f Ilegislative judgment that this would be beneficial to the people of the state,
to encourage private landowners to finance these projeets without impli-
cating either state credit or tax funds, The statutory scheme accordingly

—-=-- q

contemplates the issvance of bonds secured, in effect, by theAla.nd within

e

the distriet.* The bonds /Y effebl, constitute a lien on the privately-emmed.

E3
See California Water Code, Section 42275, which provides that the issuance

of such bonds shall be under the general supervision of the state treasurer.



5

land in proportion to the extent that it is benefited by the project.*
In ghort, the persons who vote for the election of the managing board
of directors ar.l-e thoge who finance the project and rdg,éﬂm\assume
the full respensibility to repay the indebtedness to the extent of the value
of their respective land holdings.

The dissenting opinion states that it is "indeed grotesque to think
of corporations™ voting, in asrmmliog accordance with their ownership
of land, to elect the directors of the project, Dissenting opinion of
Mr Justice Douglas, supra, p. 7. I must say that it would not have occurred

to me so to characterize a legiglative enactment which doeg no more than

directors who manage it. Or putting it di.fferentl?\‘, th

allow those who alone provide the financing of the project to elect th% r‘-ﬁuf
t

'Pursuant to the statute, the state treasurer appoints three disinterested
commissioners who assess the cost of the project and apportion the costs
in accordance with the benefits that will accrue to each tract of land.

These commisgioners prepare an assessment roll which specifies the
charges against each tract and states the nature of the benefit thereto,

The charges recorded on the assessment roll constitute a lien on the land
prior to all other liens for private indebtedness, See California Water Code

Sections 42355; 46175 et seq.
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if the #¢ Ares[dents of the district were allowed to controllit by their
vote. If would be a rare landowner indeed who would allow the vote

of others, who were assuming no financial responsibility whatever,

to subject his property to the eguivalent of mortgage indebtedness.



February 24, 1973

Fa: Mo, 1456 Salyer Land Co. v, Tulare Lake
Bagin Water Storage District

Deay BilL:
Please join me,

Sincerely,

My, Justice Rehnouist

ee: The Conference



Snpreme Coned of the Hnited States
Washington, 1. . Fo5%a

EHAMBERE QF V

JUSTICE THURGOOD MARSHALL February 27, 1973

Re: No. 71-1456 - Salyer Land Co. v. Tulare
Lake Basin Water Storage Digtrict

Dear BRill:

Please join me.

Sincerely,%
S

T.M.

Mr. Justice Douglas

ce: Conference



CHANBERS OF
THE CHIEF qUSTIGE

Shmpreere Quard of Hpe Hnited Biates
Washingiow, B, . 30545

March 2, 1973

Re: No. 71-1456 - Salyer Land Co. v. Tulare Lake
Basin Water Stovape District

Dipar Bill:
Please join me.

Regards,

Mr. Justice Rehnguist

Copies to the Conference
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