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LEVITT & NYQUIST Appeal from SD NY
V. {Three-Judge Court) Timely
L A - == COMMITTEE FOR PUBLIC (Lasker and Hays;
‘ EDUCATION AND RELIGIOUS Palmieri dissenting)
LIBERTY

1. SUMMARY: A-p‘pellee‘s, New York taxpayers and an unincor-
oVVIVARL yErs and an uni

* porated association whose members are New York citizens opposed to

T N — e —
use of public funds for the support of sectarian or religious schools,
sued the New York Comimissioner of Education and the State
Comprtoller challenging the constitutionality of and seeking to enjoin
payments under Chapter 138 of New York State's Laws of 1970, The

statute authorizes payments to nonpublic schools for expenses incurred
.%’m : —

in complying with requirements of state law including the testing of
e s e

o ' Z
pupils and the-fmaintenance of attendancé and health records. A




)
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three-judge court of the SD NY (Lasker and Hays; Palmieri dissenting)
declared the. statute unconstitﬁtional and enjoined payments under the
statute, Appellants contend that the statute does not violate the
Establishment Clause.
2. FACTS:

A. The Statutory Scheme -~ New York State has Set
}

: al ‘
minimum standards of educationkquality for public and nonpublic schools
‘W

through various sections of the Education Law. For instance, various
subjects must be taught at public and nonpublic schools and educational
offerings at nonpublic schools mus.t be equivalent to that of the public
schools in the pupil's district of res.idence. The State Commissioner of
S ‘
Education is charged with supervision emese 2ll schools and institutions
which are subject to the Education Lq-w. For the purpose of .controlling
and supervising the educational quality of the state education system,
various tests are used by tile Education Department, In addition, wvariou

~—

reports are required from all schools in order to insure that minimum
T N

educational standards are maintained throughout all the schools in the
State, 'public and nonpul;lic.

Chapter 138 of the New York Laws of 1970 (p. 4 of Brief of

Appellants Levitt and Nyquist) provides for reimbursement to nonpublic
— - _J

schools for expenses incurred in keeping records and administering

e —— e —— 2

tests required by state law to be kept and administered in order to

M,
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supervise minimum educational standards. Section 2 of the statute
reads, in pertinent part:

§ 2. There shall be apportioned annually by the
commissioner to each qualifying school, for school
years beginning on and after July first, nineteen hun-
dred seventy, the amounts set forth below out of funds
appropriated therefor, for expenses of services for
examination and inspection in connection with adminis-
tration, grading and the compiling and reporting of the
results of tests and examinations, maintenance of §
records of pupil enrollment and reporting thereon,
maintenance of pupil health records, recording of per-
sonnel qualifications and characteristics and the prepa-
ration and submission to the state of various other
reports as provided for or required by law or regulation,

The statute contains a stipulation that "'[n]othing contained in this act
N

i

shall be construed to authorize the making of any payment under this act

:Eo-r .religious worship or instructiqn” (§ 8) and a requirement that any
school receiving money under the statute will be subject to the
prohibitions on discfimination contained in the Education Law (§ ‘5).

The Act is construed and applied by appellants to include as permissible
beneficiaries schools which im'poée re;li.gious restrictions on admission,
require attendance at religious activities, require obedience by students
to religious doctrines, impose religious restrictions on faculty a'ppoi‘nt-

ments, and impose religious restrictions on matters taught.

B. The Litigation ww The plaintiffs-appellees are New

York taxpayers and an unincorporated association having as its goal

@

the prevention of payment of public funds to sectarian or religious
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schools. The defendants-~appellants are Levitt, Comptroller of the
State of New York, who is responsible for the 'pay'n'.lent of funds under
Chapter 138 and Nyquist, Commissioner of Education of the State of

New York, who is responsible for administering the Education Law.

‘Appellees sought a declaration that Chapter 138 is unconstitutional and

an injunction 'pfohibiting "payments to sectarian schools under the
statute, Intervenors-appellants Cathedral Academy, St. Ambrose
—
School, Bishop Loughlin Memorial High School are Gatholic schools;
- \k‘_‘__-_-—_—.-\

intervenors-appellants Bais Yaakov Academy for Girls and Yeshivah

Rambam are Jewish schools; intervenor-appellant Brydges is the"
—_ T

:

majority leader and President Pro Tem of the New York State Senate,
A Three-Judge District Court was convened pursuant to 28 U, S, C,
2281, 2284.

3. OPINION BELOW:

a. Majoriti ~~ Judge Lasker, joined by Judge Hays,
held the statute unconstitutional and enjoined payments to sectarian
schools under the statute. The majority first addressed the argument
that the payments under the statute are merely actual reimbursements
for expenses of state-mandated services, If ‘teacher examinations"
and "entrance examinations'" are included as state-mandated services,

the payments made under the statute only reimburse a small portion

of the required testing and recordkeeping. However, if these items
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are excluded, as Nyquist's answers to interrogatories indicated that
they might 'p;*operly be because they are not state-mandated, the
sectarian schools are paid considerably I:nore than the money which

they expend for state-mandated services., The beneficiary schools are

\-_-——_______-_-—-—.—-”
required neither to account for nor return-to the State any amounts
- T

received by them in excess of their actual expenditures for state-

W

mandated services. ''"This, of course, leaves a school free tb expend
—_— ‘
any excess for whatever purpose it wishes, including religious or
sectarian objectives,"

Refusing to base its decision on the constitutionality of the

statute on this factual question, the majority, reviewing this Court's

decisions in Lemon v, Kurtzman, 403 U.S. 602 (1971) (Burger, jc‘ainéd

by Harlan, Stewart, Blackmun; Douglas, joined by Black, concurring;
Brennan separate opinion; White separate opinion; Marshall not
participating), analogized the statute in the present case to the_

Pennsylvania statute providing reimbursement for teachers' salaries,
e e e e e e

t?Wls' The only differences between
the Pennsylvania and Néw York stétuteé, the Court stated, were the
fact that the Pennsylvania statute provided reimbursement for teaching,
wﬁile the New York statute provides reimbursement for testing, and |

the fact that the Pennsylvania schools were required to account to the

State, while the New York schools are not, "The nature of the aid
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provided here is 'pfecisely the same as the state aid provided by
Pennsylvania in Lemon -- that is, financial assistance paid directly
to the chufch-related school," The lack of an accounting re;:luirement
in the New York statute does not save the scheme from the possibility
of "excessive entanglement'" condemned in I_;emon. "It is not
unreasonable to assume that, in this day of tight budgets and taxpayer
uneasiness, the dictates of sound aﬁministration, or 'political\I
pressures, will likely give birth to a system of surveillance and coni:rols
intended to assure that, at the least, the State is not paying for more

than it is receiving,"

Even if this prognisis does not come true, the
lack of a system of audit or control will leave the schools free to use
the overpayments for religious purposes. Either route -- a system -

of audits or no system of audits -- will run the State directly into the °

First Amendment, Nor does the fact that the present case involve

- reimbursement for testing, while Lemon involved teaching, solve the

" dilemma. "Bus transportation, school lunches, public health services,
——— —

and secular text books . . . are of a character entirely different from
——— "
services rendered by teachers in administering tests not only developed

by the state, but those developed by the schools or teachers. "
The fact that the services for which reimbursement is received

are state-mandated does not rescue the statute. "It is truve, of course,
e ——————————————

that administration of tests, recording attendance of students, and
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.‘compiling health records are required by the state, but so is teaching

required byr'the state if a private school, parochial or otherwise, is
to be certi‘fied as an adequate substitute for public school." Finally,
it is rgaéonable to assume that state assistance will result in the
aggravation of divisive political activity on 't'he part of supporters and

opponents of the annual appropriation legislation."
{

}
It should also be noted that the court rejected abstention because

the sl_:a;tute is "unambiguous on its face' and because, under New York
law, the taxpayers do not have standing to litigate the state constitu-
tional question in state courts.

b. Dissent -- .];udge Palmieri dissented because '"[t]he
statute under review is, in my opinion, a legitimate exercise of the
duty of the state to assure that all children, regardless of the school
they al:t.end,t receive adequate and full-time instructions in the secular
subjects required by stand.ards fixed by law." He would defer to the
legislative judgment that ''this partial reimbursement statute is a
legitimate area of state concern and action, free of constitutional
restraint.’ He sees this reimbursement as being for ”'secuiar

Arr—,

neutral, or nonideological services, facilities, or materials'" and
M

does not fi.na "entanglement nor involvement between church and

state, "

4, CONTENTIONS:

A. Appellants Levitt and Nyquist -~ The statute provide:

for reimbursement to nonpublic schools for state-mandated expenditure
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on fecordkee'ping and testing. The services are nonsectarian and
nonideologic‘al. L.emon erected three tests for evaluating a claim in
this area,

First, the statute must have a secular legislative .

purpose; second, its principal or primary effect must

be one that neither advances nor inhibits religion, . . .

finally, the statute must not foster '"an excessive

governmental entanglement with religion,'" 403 U.S.

at 613, .\
The statute has a secular legislative purpose; it seeks to reimburse
nonpublic schools for expenses incurred in complying with state-
mandated recordkeeping and testing designed to maintain minimum
educational levels in all schools in the State, The aid in the present
case is '"secular, neutral and non-ideological, " Thg statute '"does
not inv-'olve the State in the actual educational process of the private
schools. " |

B. A'Q"Eellees -~ Appellees rely on the majority opinion

below in asking this Court to affirm., They add one argument. By
far the greatest part of the money provided by the State is used to
pay for tests devised not by the State but by the schools .and Diocesan
authorities. These tests may be used as a device for teaching

religion. Appellees provide examples of such use. (Brief for

Appellees at 4-6.) -

o

5, DISCUSSION: The issue is whether this statute must fall

on the basis of the criteria articulated in this area from Everson to
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Lemon. Appellants argue a secular, legislative purpose to insure
minimum educational levels in ali schools, an absence of a religious
effect, and no excessive entanglement. Appellees argue that the aAid
in this case adva;nces-relig'ious education every bit as much_ as the aid
in Lemon and that the statute will result in excessive entanglement or,

if it does not, will result in freedom on the part of the schools to spend

excess payment for sectarian purposes.

Barnett Opinion in Brief of
_ ‘ Appellants Levitt and
10/16/72 : Nyquist and in Brief
' of Appellant Schools
JA and in Brief of Appellant

Brydges



Levitt v. Comm of Pub Education

‘ On its face, the NY statute seems not very harsh. But,

it suffers from the same flaw that trépped the Pennsylvania

statute in Lemon v. Kurtzman. The statute calls for reim-
»sn——'_""——.—""‘"—ﬁ.._,_—..h____.__'—-——'—-—"_“—_

bursement for specific functions performed in the private
errormed in the pPrlve

e ———

schools but it has no procedures firmly established to
\WMW

L——\_

see how the money is actually spent, i.e., there is no formal

W—"—“/

auditing requirement to make sure that the money is actually

spent for testing, record keeping, etc. The State is, consti
tutionally speaking, damned if it does and damned if it
doesn't., If the state statute imposes many administrative
requirements to assure the money is spent on the correct
items there will be "excessive entanglements." If it has no
. enforcement procedures then there is no way of knowing whether
the money may actually be used for teaéhing religious courses.
t ehink the present state of the SC lav 1o rhar state aid
tEEEEEEEEEEEPn',BEEFS' lunches, QEEEEEFEESEEEEEES' It may
not go to promote other programs more closely associated with
the educational function of the schools.
Unless the Ct is prepared to cut back on its recent
opininions in the gov't-aid-to-private-education cases, thix
case should be affirmed.

AFFIRM LAH
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LEVITT, BRIDGES, CATHEDRA!. ACADEMY
V.
COMMITTEE FOR PUBLIC EDUCATION AND
RELIGIOUS TIBERTY

Aprxka Appeal from the USDC SD N.Y. (Hays, Lasker; Ppalmieri,
dissenting)

Given the fact that the Court decided two important

aid to parochial schools last year (Lemon v. Kurtzman and

B e e

—_—
%ilzgf_z;fgifﬁizgson) and its recognition therein that lines
are hard to draw in this area so that "[é]very analysis in
this area must begin with consideration of the cumulative
criteria developed by the Court over ﬁany yvears," 1 think

ity is important to decide whether Mandatory Services KEX
—

e D

aid is more kx like the teacher salary sdpplements condemned

in Temon or like the bus fare, textbook, and buildin for
—wA ~— B R ' e ' J

universities aid %¥TxkrwxX approved by the Court. I think



this case is much 1like % Lemon and ought to be affirmed on

that ground.
The first x%m crucial point is that the great percentage

of payments to the non-public sxkks schools &@éAJUStlfled
' N . L
by the c%sts of everyday testing, ke&x involving tests prepared,

administered, and graded by the individual teachers,involved.
In two examples cited by appellee (p. 6), both private

schools justified 8(0% or more of their reimbursible costs

o

under the Act on the basis of such everyday school exams.

I &k think appellee is right %x in arguing that the process

of testing students cannot be separated from the teaching

e N

rocess itself. Regardiess of whether children could be
TN e e

sut
adequately taught withyany testing (which I doubt), if tests

are used xzpwiaxXy they rffk®x present the problems of
inevitable (though unconscious) religious biasm just as much
as do classroom 'lectures. The questions quotes by appellee
from three parochial school textbooks at pp. 24-25 make

this point very forcefully. Separating testing from other
teaching activities is axkxameix rather artificial. One
might argue on the same grounds as appellants urge that
private schools should be reimbursed for the time a teacher
spends permitting her pupils to read state-approved textbooks
in class, or for the time the teacher spends reading state-
approved lectures.

Another important factor in evaluating the effect of
testing is that the challenged aid is going to elementary
and secondary schools. The Court relied on the distinction
between such schools and college-level education in
distinguishing Lemon and Tilton. Here the mkimgd childeen

being tested at state expense are especially impressionable.



The State is apparently going to exercise no controil
whatsoever over what individual teachers or schools put
into their tests.,

The second major difficulty with the challenged Act
is that it provides no mechanism for ensuring that schools
get only as much money as the expend on the mandatory services.
3&gakkaaxxikgxxaxamakasxmﬁkaxxsxhﬂxXxxkh&KxxhyxagxkaaxKxx
FRAXEENEYEKER TE AN XNE X E R XEXER B X R X KRR XX XK R X ERE KR X RREX X
AXXRRARRAXERXNARAAKB XY XEXENXRREXLX Money is sdixkxwk dis-
tributed based only on average déily attendance. The cost
of testing could surely vary widely for any given #&axx
average daily attendance. Schools could have different
philosophies about the utility and optimum frequency of
tests, while still complying with k State testing require-
g® ments. ¥ Even if in fact a%iygchoolﬁﬁ;st spends more
for mandatory services than Eha#ﬂfeceive&x from the State, the
Act provides for mﬂxﬂ?gdjustment in the event testing
expenditures should change. Although Sec. 8 of the Act
prohibits the use of State funds for religlous purposes,
xkey there is no way to enforce this provision since they
schools are not required Xm to account for the actual costs
of testing. -

Another problem is that the aid goes apparently even
to schools with religiously restrictive admissions and
facﬁlty hirihg policies. Even Mr. Justice White, the mest
gkgxakkExe diesetdsfited member of the Courtﬁggg.égzﬁﬁgégﬁﬁ
Ri¥xwxr with the result in Lemon, thought that aid to such
schools was unconstitutional.

The Act also involves the problem kB mentioned in Lemon

of necessitating a continuing annual appropriatéon with the



h

VAl

resulting danger of creating divisiveness along religous
lines.

The Act w as presently enforced does not appear to
involve too much entanglement, but this is only because
the State has not seen & fit thus far to set up machinery
to ensure that xkxdsegsxgux the ald does not have the effect
of aiding or establishing religion,

Appellant's most strongly¥m emphasized argument is that
the recording keeping and testing serviced that are
compensible under the Act are services required by skaRd
State law. Therefore, ¥x it is unfair to require the schools
to bear such costs themselves, But State law also requires
teachers in private schools to teach. If they did not teach,
surely they would not be recognized or accredifed by tha
State. Yet Lemon specifically held that teachers' salary
supplements are unconstitutional.

In conclusion, I think the Néﬁ York approach in only
a variation in form, but not substance, on the Lemon type
of ®m financial aid. Unless the Court is ¥ dissatisfied with
Temon itself, thié case should be affirmed. Otherwise, this
case would surely encourage all manner of attempts to
circumvent this Court's prior decisions.

TWR
3-16-73
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THE CHIEF JUSTICE delivered the opinion of the Court.
In this case we are asked to decide whether Chapter 138-

of New York,State's Jiaws of 1970 , wnderavhich-the State-reimburses

private schools throughout the state for certain costs of testing
—.—W N

and record keeping, viclates the Establishment Clause of the
e~

First Amendment. A three-judge District Court, with one judge

dissenting, held the Act unconstitutional. Committee for Public

Education and Religious Liberty v. Levitt, 342 F. Supp. 439

(SD NY 1972). We noted probable jurisdiction. 409 U.S, 977.
I
In June 1970, the New York legislature ap];.).r.opriated
$28, 000, 000 for the purpose of reimbursing nonpublic schools

throughout the state:
'". . .for expenses of services for examination and
inspection in connection with administration grading
tests and examinations, maintenance of records of
Wreporting thereon, maintenance
of pupil health records, recording of personnel
qualifications and characteristics and the preparation
and submission to the state of various other reports as
provided for or required by law or regulation.'' Chapter
138 of New York State Laws of 1970, §2.

As indicated by the portion of the statute quoted above, the state has

——

in essence sought to reimburse private schools for performing

-—W

various "services'" which the state ""mandates.
,___._.__d—'\

——rmr———

1/ _
N.Y. Education Law § 305 charpes the Commissioners of
Education with the duty of maintaining general supervision over all
schools throughout the state and with making sure that each school
is "examined and inspected. "
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Of these mandated services, by far the most expensive for

(\L, nonpublic schools is the "administration, grading and the compiling
—— bl .
and reporting of the results of tests and examinations. ' Such

e
"tests and examinations' appear to be of two kinds: (a) state-
‘_‘—'—‘—_

prepared examinations, such as the "Regents examinations' and
2/
the '"Pupil Evaluation Program Tests, " and (b) traditional

— e

teacher-prepared tests, which are drafted by the nonpublic school
— e

teachers for the purpose of measuring the pupils' progress in

T 37 T

subjects required to be taught under state law.

2/
The Regents' examinations are described by appellants Levitt
and Nyqui=t as "state-wide tests of subject matter achievement. '
The pupil c¢valuation program tests, the so—alled PEP Tests, '

are also administered throughout the state in grades three, six

. and nine.

3/The District Court indicated that there was some doubt as to
whether teacher-prepared tests are within the scope of the Act.
The uncertainty was due to one of Appellant Nyquist's answers to
plaintiffs' interrogatories, which stated that "only the Regents
Scholarship and January and June Regents Examinations might be
regarded as specifically mandated. ' 342 F. Supp. at 411 {(emphasis
in original interrogatory). The District Court, however, found
it unnecessary to resolve this fac’mity, stating: '"While
our decision as to the constitutionality of the statute does not turn
on the factual question so presented, we mention it to illustrate
the lack of certainty as to the purposes for which the money s
received are actually used, or, indeed, whether they can be
regarded as specifically 'mandated.!" 342 F, Supp. at 439.

In this Court, appellants have insisted that since teacher-
prepared examinations are required by state regulation they are
1.lmlces reimbursed under the Act. In support of
the former proposition, the appellants cite Section 176.1[b] of the
Regulations of the Commissioner of Educatlon, which provides that
all nonpublic schools

(Footnote 3 continued on next page)

f
|
|
i
r
!
|
!
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The overwhelming majority of testing in nonpublic, as well as

g

e

public, schools is of the latter vauiety.

R et =N
e f——t -

.Cl;urch—sponsdred as well .as~secularwonpublic schools
are eligible to receive payments under the Act. The District Court
made findings that the Commissioner oi: Education had '"construed
and applied" the Act ""to incluae as permissible beneficiaries
schools which (a) impose reiigious réstrictions on admissions; {b)
require attendance of pupils at religious activities; (c¢) require
obedience by students to the doctrines and dogmas of a particular
faith; (d) require pupils to attend instruction in the theology or
dolctrine of a particular faith; (e) are an integral pa‘rt of the religious
mission of the church sponsoring it; (f) have as a substantial purpose
the inculcation of religious values; (g) im]‘)ose religious restrictions

on faculty appointments; and (h) impose religious restriction on what

or how the faculty may teach, "

3/ Cont'd.

'""shall conduct in all grades in which instruction
is offered a continuing program of individual
public testing designed to provide an adequate
basis for evaluating pupil achievement, and in
addition shall administer, rate and report the
results of all specific tests or examinations
which may be prescribed by the commissioner."

8 N.Y, C.R.R, 176. 1[bl.

, Appellees do not contest the validity of appellants’
construction of the Act, and we accept it for the purposes
~of this case.
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A school s'eekllng aici ﬁnder f:he‘ act is required to subnﬁt
an application to the Comrﬁis sion of Education, who.may:direct the
applicar‘w-i‘:o file ""such additional féports" .as;he;__c‘;e-erns;necesséry
to make a determination of eligib‘.llity. Qualifying schools receive

an annual payment of $27 for each pup‘il=in average daily attendance

.in grades one through six and $45 for each pupil in average daily

attendance in grades one through twelve. A/ Payments are made in
two installments: Between January 15 and March 15 of the school
year, one-half of the "estimated total apportionment' is paid directly
to the school; the balance is paid between Aprilr 15 and June 15. The
Cérnmissioner is empowered to make '"later pay'nlehts for the purpose

of adjusting and correcting apportionments."

i/ Exactly how the $,7 and $45 figures were arrived at is somewhat
unclear. Appellant Nyquist, in his answers to plaintiffs'
interrogatories in the court below, gave the following explanation:

That prior to the enactment of Chapter 138 of the
Laws of 1970, a conference was held in which representa-
tives of the Office of the Counsel to the Governor, of the
Division of the Budget in the Executive Department and
of the State Education Department participated; that at
said conference the representatives of the State Education
Department were asked whether the dollar amount in
question was reasonable and that the answer was that
to the best of their judgment the amount was reasonable;
that no record of the said conference was made.

——
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Section 8 of the Act states: ”Nothing containéd m this
act shall be cqnstrued to authofize the making of any payment
under tl_r;is. a_ct.for religious worship.or instruction'! However,

the Act contains no provision authorizing state audits of school

| g —— S e o D

——

finéncial records to determine whether a school's actual costs

-

in complying with the mandated services are less than the annual

lump sum payment. Nor does the Act require a school to return
————
to the State moneys received in excess of its actual expenses.—

In appellant Nyquist's answers to plaintiffs' interrogatories, which
the parties stipulated could be 'taken as accep_ted facts for the
purpéses of this case,' the Commissioner stated th::.tt "qualifying

schools are not required to submit report: accounting for the moneys

received and how they are expended.,"

5/ Subsequent to the enactment of Chapter 138, the state conducted
several studies to determine whether the per-pupil allotment
under the stalute exceeded the actual coststo schools in
performing the mandated services., The District Court found
the results '‘cloudy':

If such items as "'teacher examinations' and
"entrance examinations' are includ -1 in the

list of "mandated services,' it appears that

the schools' expenses are at least as great as
the amounts they receive from the state. But

if those items are excluded, the amounts
received from the state are substantially greater
than the schools’ expenses,

342 F, Supp. ‘at 441. As noted above, the court did not
resolve the question whether payments under the Act were
. intended to compensate schools for internal testing.
See note 3, ante,

o
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Appelleecs are New York taxpayers and:an unincorporated
associé.tion'. ‘They filedithis suitzin.the UnitedsiStates . District-
Court clail;ning that Chapter 138 abridg;es the Establishment Clause
of the First Amendment. An injunction was sought enjoining appellants
Levitt and Nyquist, the State Comptroller and‘Commis sioner of
Ed;;.catiOn, from enforcing the Act, State Senator Earl W. Brydges
and certain Catholic and Jewisﬁ parochial schools qualified to receive
aid under the Act intervened as parties defendant.

A three-judge District Court was convened pursuant to
28 US C. §§ 2281, 2284, After a hearing on ther -r_ner@ts, a majority
of the District Court permanently enjoincd appellants from enforce-~
ment of the Act. The District Court concluded that this case was

controlled by our decision in Lemon v. Kurtzman and Earley v. DiCenso,

403 U.8. 602 (1971), and held the Act unconstitutior.lal under the
Establishment Clause.

In reaching its decision, the District Court rejected Appellants’
argument that the Act is constitutional because payments are made onl.y

for services that are ''secular, neutral, or non-ideological."” Lemon,

‘supra, 403 U.S. at 616. The court stated:

"By far the greatest portion of the funds appropriated
under Chapter 138 is paid for the services of teachers
in testing students, and testing. is an integral part of the
teaching process.'" 342 F. Supp. at 444,
Likewise, the court dismissed as '"fanciful" the contention that a
| .'
state may reimllaurse church-related schools for costs incurred in
| _

performing any service "mandated" by state law.
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In today's Nyquist decision, the Court has struék down
a proVision of New York law authorizing ""direct money grants
from the _S.ta.‘te tc; 'qualifying' n.onpubli'c schools to be used for the
'maintenance and repair . . . of sc-hool facilities and equipment
to ensure the health, welfare and safety oi.l enrolled pupils.'"
P, 5, supra (footnote omitteci). The infirmity of the statute in
Nyquist lay in its undifferentiated treatment of the maintenance _
and repair of facilities devoted to religious and secular functions
of recipient, sectarian schools. Since '[n]o attempt is made to
restrict payment.s to those expenditures related to the upkeep of
facilities used exclusively for secular purposes, " the Court held
that the statute has the primary effect of advancing religion &..d
is, therefore, violative of the Establishment Clause. P. 16, supra.
The staute now before us, as written and as applied by the
Commissioner of Education, contains some of the same con-

6-/
stitutional flaws that led the Court io its decision in Nyquist.

6/

We do not doubt that the New York legislature had a "secular
legislative purpose' in enacting Chapter 138. See Epperson v,
Arkansas, 393 U.S. 97 (1968), The first section of the Act provides
that the state has a "primary responsibility to assure that its youth
receive an adequate education; that the state has the '"'duty and
authority” to examine and inspect all schools within its borders to
make sure that adequate educational opportunities are being provided;
and that the state has a legitimate interest in assisting those schools
insofar as they aid the state in fulfilling its responsibility.

4
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(. As noted previously, Chap£er 138 p:ovides‘for.a ciirecf money

| grant.to sectarian schqols for performance of various "'services, '
Among those services is :che Iﬁainten.a_nce of a regular program.of
traditional internal tt_esting designed to measure pupil achievement.
Yet, despite the obviously integral role of testing in the total
teaching process, no attempt is made under the statute, and no

means are available, to assure that internally prepared tests are

free of religious instruction.
T e

We cannot ignore the substantial risk that these examinations,
prepared by teachers under the authority of religious institutions,

will be drafted with an eye unconsciously or otherwise, to inculcate

229 religious precepts of the sponsoring

students in the G

\;\_-(y
church. We do not "assume that teachers in parochial schools will

be guilty of bad faith or any conscious design to evade the limitations
imposed by the statute and the First Amendment.' Lemon v,

Kurtzman, supra, at 618. But the potential for conflict "inheres in

the situation,' and because of that the state is constitutionally com-

pelled to assure that the state-supported activity is not being used

for religious indoctrination. See Lemon v. Kurtzman, supra, at 617,
619. Since the state has failed to do so here, we are left with no

choice under Nyquist but to hold that Chapter 138 constitutes an

impermissible aid to religion; this is so because the oSN

that will be devited

. Jo secular functions is not identifiable and separable from aid to

i
sectarian activities,

|
5
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In the District Coul;t and in this Court éppellants_ insisted
that ;payments under Chapter-138 do not aid the rr eligious mission of
church-related schools but.mernely pr0vide partial reimmbutsement:
for totally.nons ectarian activities perfn;r;ned at the behest of the
State. Appellants, in other words, contend that this case is

controlled by our decisions in Everson v. Board of Education,

330 US 1 (1947), and Board of Education v. Allen, 392 US 236 (1968).

In Evlersor_'?/we held that New Jersey could reimburse parents of

parachial school children for expenses incurred in tré,nsporting

the children on buses to their schools. And in Allen we upheld a

New York statute requiring local school boards to -l_endllsecula.r

textbooks '"to all children residing in such district who are enrolled
¢

in grades seven to twelve of public or private school which complies
N .

with the compulsory education law.'" Board of Education v. Allen,

supra, at 239,

In this case, however, we are faced with statr-supported

activities of a substantially different character from bus rides or

state-provided textbooks. Routine teacher-prepared tests, as noted

by the District Court, are "an integral part of the teaching process. "

——

342 F.Supp. at 444, And, "[i]n terms of potential for involving some
aspect of faith-or morals in secular subjects, a textbook's content

is ascertainable, but a teacher's handling of a subject is not,"

;oo
Lemon v. Kurtzman, supra, at 617.

i

!

| ‘ :
To the extent that appellants &rgue that the State should be

permitted to pay for any activity "mandated" by state law or
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regulation, we must-reject the contention, State or local law
might, for example, "mandate" ._Iﬁi-njm,umn.ligbting_Or sanitary
facilities for all school buildings, -but.such commands would not .

' an hurch -55390}-\"'53&3 scheols
authorize a state to provide support for those facilities,\ The
essential inquiry in each case, as expresséd in our prior decisions,
is whether the challenged state aid has the primary purpose or effect
of advancing religion or religious education or whether it leads to

excessive entanglement by the State in the affairs of the religious

institution. Commissioner for Public Education v, Nyguist, supra,

at PP: 14—15; Lemon v. Kurtzman, supra, at 612-13. That inquiry
woulc.l be irreversibly frustrated if the Religion Clause were to be
read as permitting a state to pay for whatever it requires a private
school to do.

* We hold that the lump sum payments under Chapter 138
violate the Establishment Clause, and Wn.
By holding that New York is not permitted to reimburse sectarian
" schools for maintaining a program of internal testing, we do not mean
to suggest that the State is constitutionally barred from reimbursing a

church-sponsored school for some services it mandates. TFor

example, we see no constitutional bar to a carefully drawn statute
W

under which such schools are reimbursed for administering,

T Recidaw etgechs v et ),

collat or grading state-prepared tesfs/.\ Such an activity is a_paQ,

'\_——-——_——‘—‘_ﬂ_____w__ﬁ_‘———-——-.-——m

essentialfy neutral in character and falls within the '""narrow channel'
r

of permissible secular aid. See Board of Education v. Allen,

supra. With state-prepared tests, as with state-

l

~
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- purchased textbooks; the content is readily ascertainable and

i

contrellable, ) In neithér casé, therefore, is jtzpecessaryforttne
State to erect a pervasi\;e systém of sﬁrvei-lla;uce inzorder to be
'"certain'' that the state-supported activity carries no religious
overtones. Moreover, based on its experiénc_e in administering
the identical tests in ther publi'c school system the State would be
able to make a reasonably accurate determination of the costs
involved. This would reduce the need for the State to be "excessively
entangled' in detailed accounting procedures or to conduct audits of
the“school's records in order to make ha.ir—line distinctions between
the ”feligious" and "secular" expe nditures of the school. Compare

Lemon v. Kurtzman, supra, at 620-21.

However, since Chapter 138 provides only for a single per-
pupil all ::~ent fEchs, some secular and
some potewiially religious, neither this Court nor the District Court
can properly reduce that allotment to an amount corresponding to
the actual costé incurred in performing reimbursable secular

services. That is a legislative, not a judicial function,

Accordingly, the judgment of the District Court is affirmed.



' Suprome Gawrt of the Nnited States
. ‘ Washington, D. 4. 20513

CHAMBERS OF
JUSTICE Wu. J. BRENNAN, JR. June 14, 1973

RE: No. 72-269 - Levitt v. Comm. for Public Education &
Religious Liberty, et al,
No., 72-270 - Brydges v. Comm. for Public Education
& Religious Liberty, et al.
No. 72-271 - Cathedral Academy, et al. v. Comm. for
. Public Education & Religious Iiberty, et al.

Dear Chief:

I think your 'truncated version' effectively and correctly
disposes of these cases. Ihope, however, that you will omit
the ""word of explanation" paragraph at 11-12. This is an area |
of such sensitivity that I would not want to vouchsafe the gener-
ality that '"we do not mean to suggest that the state is constitu-
tionally barred from reimbursing a church-sponsored school
for some services it mandates.' I think that is better left to
concrete instances that can be evaluated on their own merits,

Sincerely,

The Chief Justice

cc: The Conference




Suprente ourt of the Ynited States

Waushington, D, . 20543 o \/

CHAMBERS OF
.UST]CE POTTER STEWART

June 14, 1973

Nos. 72-269 - Levitt v. Comm. for Pub. Educa.

Dear Chief,

I agree with the reasoning and conclusion
of the "truncated version' you have circulated, -~
except that I too would strongly prefer that the par-
agraph at pp. 11-12 be eliminated.

Sincerely yours,
s
0 /
The Chief Justice

Copies to the Conference
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Supreme Court of te United Stutes
Washington, . ¢, 20513

CHAMBERS OF .
JUSTICE WILLIAM 0. DOUGLAS June 14 5 1973

Dear Chief:

I join your opinion in Levitt = 72-269
and the companion cases, I would prefer,
however, to strike most of the paragraph
starting on page 11, The question of what
service a state may ''mandate' a religious
school to perform might include, for purposes
of health, keeping room temperatures at 72°
when outside temperatures are at a certain
level,

But I doubt if the state constitutionally
could take on the heating and sanitary services
of a religious school, I'd prefer to let
the problem rest, awaiting case by case
solutions,

There are bound to be cases coming up -
cases of all kinds, ) -

The Chief Justice

cc: Conference




June 15, 1973

No. 72-269 Levitt v. Comm. for Public Education

Dear Chief:
Please join me in your opinion.

. Thave noted the comments suggesting deletion of the reference
to state prepared tests on pages 11-12 of your draft of June 14, 1973,
I would be quite content to see this omitted, although - certainly from
my viewpoint - I agree with the substance of the view you express. If
you elect to retain the paragraph, I do think it could be clarified if the
third and fourth sentences were reframed alone the following lines:

"Any such program would have to be tested against the
standards prescribed by this Court, and we prejudge the
permissibility of no particular type of service., But we note
that a different case would be presented by a carefully drawn
statute under which schools are reimbursed for administering
and grading state prepared tests on secular subjects and which .
are required by law to be given to pupils in all schools, public
and private. See Board of Educ. v. Allen, supra."

Sineerely,

The Chief Justice
lfp/ss

cc: The Conference




- Supreme Gonrt of the Ynited States
o Waslington, D. (. 20543

CHAMBERS CF
JUSTICE THURGOOD MARSHALL June 15, 1973

Re: Nos. 72-269, 72-270, 72-271 - Levitt wv.
Comm. for Public Education, etc.

Dear Chief:
I, too, hope you will omit the
explanation paragraph on pages 11-12.

Sincerely,

The Chief Justice

oC: Conference




Supreme Gourt of the Wnited States
. ' Waslington, B. . 20543

. CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 18, 1973

Re: No. 72-269 - Levitt v. Comm. for Public Education

No. 72-270 - Anderson v. Comm. for Public Eudcation

No. 72-371 - Cathedral Academy v. Comm. for Public
Education

Dear Chief:

Please join me. As an alternative to the part of your

opinion which is presently the subject of discussion, I would
be perfectly agreeable to Lewis' suggestion.

Sincérely,

o~
4
[

The Chief Justice

‘Copies to the Conference




_ Supreme ot of the Wnited §ta;tez
. PWashington, B. . 20513

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

June 18, 1973

Re: No. 72-269 Levitt v. Comm. for Public Educ.

No. 72-270 - Anderson v, Cormm. for Pub. Educ,
No., 72-271 - Cathedral Academy v. Comm. for
Public Education
Dear Chief:

Please join me in your circulation of June 14,

Along with Lewis, I am in accord with the sub-

stance of the views expressed in the paragraph on pages
11-12 that has occasioned comment,

I so expressed my-
self at conference.

I would be content, however, to have
the paragraph omitted and to await other cases or, if the

Court prefers, to have it retained with the suggestion
Lewis has offered.

Sincerely,

wlow_—

The Chief Justice

cé: The Conference




_ . Supreme Gonrt of the Fnited Stutes
. Tasfington, D. 4. 20543

CHAMBERS OF

JUSTICE Wwv. J. BRENNAN, JR. , June 19, 1973

RE: Nos. 72-269, 270 & 271 - Levitt, Anderson, Cathedral
Academy v. Committee for Public Education, etc.

Dear Chief:

Your most recent draft in Levitt is excellent, and I would
be happy to join the opinion with one minor qualification. At
pages 9-10, you state that ""Since Chapter 138 provides only for
a single per-pupil allotment for a variety of specified services,
some secular and some potentially religious, neither this Court
nor the District Court can properly reduce that allotment to an
amount corresponding to the actual costs incurred in performing
reimbursable secular services.' The suggestion, of course, is
that such "reimbursable secular services' in fact exist. I do
not believe that we have ever specifically held tht a sectarian
school may itself be reimbursed by a State for any of its "services"
-- secular or otherwirz, Thus, I would much prefer a change in
the above-quoted sentence so as to eliminate this suggestion.
‘With such an alteration, I would be happy to join your opinion. If,
however, for some reason, you feel the sentence must be retained,
will you please note at the foot of your opinion the following:
"Mr. Justice Brennan is of the view that affirmance is compelled
by our decision today in Committee for Public Education and
Religious Liberty v. Nyquist, U.s. (1973) and Sloan v.
Lemon, U.S. (1973).7 - T

Sincerely,

Vo

The Chief Justice

cc: The Conference

+




. Buprems Gourt of the Ynited States
Washington, . . 206743

CHAMBERS OF ' June 19, 1973

JUSTICE WILLIAM O. BOUGLAS

G- 27

Dear Chief:

In Levitt and in Norwood are
statements or indications that a sectarian
school may be reimbursed for its services
as respects secular activities by the State.

This is new ground in which I
have serious doubts, We have never so held
and I would prefer to keep our holdings as
narrow as pa sible, I1f, however, you keep
the opinions in their present form, please
note at the end of each:

Mr. Justice Douglas concurs
in the result,

0. 0. 0 U

The Chief Justice

cc: Conference




Supreme Gourt of the United Stuates
. Washington, D. €. 20643

‘CHAMBERS OF
JUSTICE BYRON R.WHITE

Jﬁne 19, 1973

Re: Nos. 72-269, 72-270 & 72-271 - Levitt v.
Committee for Public Education
and Religious Liberty

Dear Chief':

Pleaselnote at the bottom of your
opinién for the Court in this case that Mr.
Justice White dissents.

Sincerely,
@!\h—/

The Chief Justice

Copies to Conference




- Supreme Qowrt of the ’g‘ﬁtﬁteh Stutes
Waslington, B, §. 205%3

CHAMBERS OF

THE CHIEF JUSTICE ' ' ._ June 20, 1§73

Re: ‘Nos., 72-269, 270 & 271 - Levitt, Anderson, Cathedral
Academy v. Committee for Public Education, etc,
No. 72-77 - Norwood v. Harrison

" Dear Bill:

I have your note of June 19 and my '"Hobson's Choice"

is to gain your vote on the opinions at the expense of losing another.

I will therefore show you as concurring in the judgment or
regult, whatever is the correct formula.

egards,

‘Mr. Justice Douglas
‘Copies to the Conference

~ P.S. This time of the year some cases don't even allow for a

""deathbed dissent''!

i




- + Snpreme Gownt of the Hrdted States
. ' Washington, B. ¢, 20543

CHAMBERS OF

"Mr. Justice Brennan

. THE CHIEF JUSTICE | : June 20, 1973

Re: Nbs. 72-269, 270 & 271 - Levitt, Anderson, Cathedral
Academy v, Committee for Public Education, etc.

Dear Bill:

I have your note of June 19 and my "Hobson's Choice'
is to gain your vote on the opinion ;at the expense of losing another,
I will therefore show you as concurring in the judgment or
result, whatever is the correct formula.

‘/\ Regards,

> 3
/

P.S. This time of the year some cases don't even allow for a

Copies to the Conference

'-'dea!:hbed dissent''!




Supreme Gourt of te Tinited Stutes
Waslhington, B. . 20543

. CHAMBERS OF

JUSTICE THURGOOD MARSHALL - June 20, 1973

Re: Nos. 72-269, 270 and 271 - Levitt,
Anderson, Cathedral Academy v. Committee
for Public Education, etc.

Dear Chief:

In light of your memorandum of June 20
responding to Bill Brennan's note of June 19,
please add my name to his statement at the end
of your opinion in these cases. '

Sincerely,

,\;__\
T.M.
The Chief Justice

cc: Conference

!
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Supreme Gowet of the Wnited States
Waslington, B, 4. 20543

CHAMBERS OF
. JUSTICE WILLIAM O, DOUGLAS

~June 20, 1973

Dear Chief:

| -In No, 72-%9 - the Levitt case -
.and the two companién cases, wouid you
kindly add my name to Bill Brennan's

. . statement which I underétand has been added

to the end of your opinion,

Ry

W- o'l Dcw 8
|
!
E .
?
The Chief Justice |
‘ §
i
cc: Conference g
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Supreme Qourt of the Ynited States
Waslington, B. 4. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

June 21, 1973

Nos. 72-269, 72-270, and 72-271
Levitt v. Comm. for Pub. Educa.

Dear Chief,

This will confirm that I join your opinion
for the Court in this case.

Sincerely yours,

The Chief Justice

Copies to the Conference
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