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classes of iHlegridimale childeen, Appelianls’ cen&.mutmlnl attaek on the relevanl

—_ -t TEmpm T e = — e

sOCiAl security act provision, basod on equal protectlon principles incorporated

into the Due Process Clause of the Fillh Amendment, was rejoctad 2-] by 3

d T D8NG NGO in o memp opinior wod order, Appellir 848 bave braughd o
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1. FACTS,  Althouwsh appellants ace dlegilimato, it i undisputed that

lh{*.:, live: with and Are aummrh&d Iy their natural father, Appeilanls” fathér
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has received social secur Ity dlsability payments for himsel and for qualifvioe

dependenls {one of whoon is also ilegitimale) sicen 1963, Appeliants ware

born adler the onxet of their father's disability aod they reside in o stale where
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they are not antifled to inherif their (athor's persona] proparty undev the state
law of intestate suecession. Thus, due to the operation of statulory provisions
desgribed elow, appellee has refused tu-ta*mt appetlants s qualifyving dependenls
and bas refused to atlow their father to recetye ool securidy benefics on thaeir
behalf,

Swria) ﬁenurity Lenefits wmay e obtained on behaif of the childeen of an
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inzured m-:[lwdud[ entitled 1o disalility or death benefits under the Act, 42 U, E.C,
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in states that include iflogitimates i the line of inlestate succession from a

father fnpﬁnle_nf__lg.r :l._'lmut one-half the stales) aisn_guﬂ_lif3‘ whother Born bafore
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or adfer the enset of disnbility, @_féa-ﬁi}_:an applicant is the child of an insured
il his parents went thegupeh 3 parpocted, bat technically mvalid, marciapge, 42
U R 0. h210E, TE:e(:ﬁ:Tr_tTm:atutm-y deflinition af child encompassns those of
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cage, oo, it draws a line between lesitimates and a subset of illegidimoates
{thoze horo after the onset of digability and not in the ling of intostate sucgession
from theiv father under the controlling stale lowl., Two, it cdraws o line Betwsoon
subzets of illecitimates == those orn in elates wllir:!:.in-: lude iflesiditnics in the
lime of inleslate !‘-:1.1:EE'E!-_iHi.-'.'§I.I‘I. nf q father and those born in elhar atatas, Appellanis
fatl into & closs deflined hy the dote of their birdh nn-:l the domicile of Lheir father,
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protection seceting was nel appropriute, ecause this Court bas refused to

apply that stardard of review wilh regard to public welfure benefity, e.g.

Dawdpidre v, Williams, 387 U, 8, 471 (1570}, Jeflfersan v, Hackney, 404 U 5.

235 (1972), and bas not held illegitimacy to e 2 suspect classifleation, B,

Wobar v, Astrg Casgalty & Sueely Co, | 408 U8, 164 19T2), Wnder lower tier

tha ward Bomudt s
analysis 42 D5 € 416 0EYB) has a rational basis -- the prevention of

spurious acknowledpments of paternity, The wajorily believed that appellee woaled

have difficulty paliving the spurions acknowlediinant peoblem, abseol g flat raie,
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The reguirement that illegitimate childeen in appellaocs’ elass be borw before 1he
3 onset of disability "is based o the very simple, sclf-evident assumpiionr that o
. person with nothing to gain from a spurious acknowledement of paternity is not as

Likely ta do sp as one who could thereby inerexse g momdhly incame Ty one-half,”
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CA T J. Fairchild dissented, He eoolit nol egoclude Lhat i cone usive
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I|. dealing with the spurious acknowledpment prollen:,
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The yoajerity ctted Judpe Privchild's dissenting opinion in this casc,

The 55 [ited its jurisdictions] stalemeat in Bealy on September 20, 1973,

The cuse will bhe desipnnted No, T3-321. The Clerk's office docs not gxpeet

to etreulate matarials io Neaty antil some Lins in Nover.-2r.  In its Deaty

J.5., the 8G points out that indislinruishable social security act provisions

have been upheld in Perry v. Richardson, 440 F. 24 €77 (CA G 19710 Lut

overturned in EE'I.'EI'_.“!_IEC_E_- v. Weinherger, DD (Juby 2, 10373, 3 J USDCY,

amnd Howard v, Weinkerpee, 1, Minn, (Aogust 3, 8731, The victors in

annrmmﬂ_. sunrq, appem amicys in thiz case (with consent of all parties), arpuioe

on ehall of appeliants,
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is applicable, Under that analysiz, the challenged provision is imealid because
it fasls by further oo compelling ﬁﬂ?ﬂﬂll&r!l inleres| ar it fails to do a0 via the lenst
intrasive means, [ty the allernztive, the proviston is inealid ander lower {ice
seculiny, Total exclosion s net ratiohally linked to prevention of spurious
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he eross-references his FL &, in the upeoming Bealy case, No, 731-521,  Therein,
%EG eelies ot the spuricus acknowledTioent arpument as a rational basis

for the challenged provision. The 80 argues that Lhe Congressionz] purposno

wis to extond digabilily benefits only to those children whe jost support

whien thoie fathers Becine disabled, According ta the 3G, this could anly mean

those childeen Born preior Lo the onset of disability,
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defer consideration of t"na case until the Cﬁurt addresse s 1he wpcoming Elmt:r
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case, Ko, T3-531,

October 11, 1973 There i5 3 meotion (o affivm and an amioyge
subitneseion ¢onsented to by the partics,

USBC (ND I1.) Op in 1.8, App.

A 5 Beaty op in Amicns app,

Chyansy

* L should e ooted that dhe parties have not addrevacd the relavapoy of
Vigodis v, Kline, 93 & Cr, 2230 (Jure 11, 1973, The trealwoent of appelinnts
in this caose rescmbies the issue in Viandis.  Appellonts can prove aciuad
depemdency on their disabted [nther, vot (hey ave condbsively preclhwdee from
benelits,
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HNo., 72-6609 Jiminez v, Weinhecfer

This case presents the question whethar the Sociel Security
Act's classification of depengent children is valid insofar as
it excludes 1llegitimates Lliving with Cheir [ather but bovn
afrer his diszbility -~ the disablility being the fagt which entitles
him to bBeaciits.

A majority nf B three=judpge court, relying on the opportunity
for "spurions zcknowledgzment'” of children as Lllegicimate for the
purpose Enlargingfgineftts, sustained the wvalidity of the

classification,

Wa hawve.s simllar cagse in Bratky v. Weinhbepger, 73-521,

These paseg present a difficule and closa issue. T will
fieed some careful thionkbng, Based on legislative hiscory, intent
af Congress, and the rationalicy of che means emplayed by
Congress to attain what T heliewe probably was a lepgicimate end.
If time permits, I would Like one of our "hebtail' bench memos

Boefnre I hawve Eo wote,

85
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MEMORANDLIM

TO: Mr, Justice Powell DATE: March 10, 157&

FROM: Jack B. Thwens

HNo, 72=-6609 Jimeneg . Weloberpetr
)

Judging by the brlel snatches of conversation we have lLad
abouk this case, [ chink the most helpful thing for me Lo do

would ho to £ty to outbline the clayxsiflcation at issuc. The

impartant thing ta keep in mind is that you are dealing with

a subsct of the class of illegitimate children born aiter the

Y ————

event {zpe, disabiligy, death) that triggers soclal security

benefits. Perhaps this can be seen wmost eazily by reviewing

the categories of ehildren whe entlcle thelr parents ko increastd
henefits, in order to iselsate the catsgoTry at issue heres.
First, there are the cacegories ol children who qualify

wichout regard to the date of theirc birth., ‘'These Inelude:

{1y Tepitimate children.

{2y Legitimeted children,

(3% Tllegitimate children whe are In the line of
intestate sugccession of rheir domiclliaey state and who
can show ddpendensy ab the time ol application.

(43 Children who are the product of 8 ceremonial
marriage iqvalid for nom-obvious defects.

These categories qualify vepardless yhether birth veeurred prior

to the event that ctriggered soclal zecurity benclics.

- - —_— —_— — ——— .

-— — —



Second, thers are che cavegorics of illegitimzte children
who do not qualify under the abowve but who way nevercheless

gquality i{ born peiore the critical event and I befove that ewvent

ehe wags Camer:
{1} Acknowledped paternity 1o writing.

{2y VWas determlned in a court decree to he the

farher.

(1Y Was ordered by court decrce to contrlhbute o

support beeause of paternlty.

iy Waz living with the child and contribubing to

fhe child®s suppore.

The children at 155uL here canmot mect any uf the EIlLEfla

set forth in the first set nf catcgorics, They are not legitlwate.

_——— - —— ————— o —— .

They uﬂnnﬂt he legitimated because thelr father has not divorced
his first wife, They deo not live in a state where Illegitimates
may Inhevit fapoarently the states split dewn the wmiddle on ehis).
And, ohviously there is no merriage ceremony for them to vely on.
The childeen can mweet criteriom # 4 of the second =et olf
patepories - actual dependency on and residency with theiv father,

But szince thpy werﬁ born after the pnset of disabilicy, they are

L . —_ ——— .

—_— e m—— ——

prEcludEd entirely from this sef of categnries

{fE S, “the children ave subject €0 Lwo prlntlpal classifica-

— e —

tlons. As among all chlldren, they are oxcluded because thoy
are Lllegltimate. Az smoay all Lllegltimate children, Ehey are
excluded solely because they were born after the onset of dls-

ahility. Alchough they are in fact dependent on their matural



3.

tarher, they are excluded becsuse of the date of thelr birth.
Two atguments have been advanced In support of this

classification. The District Court choese to rely on, but the

8L has now apparcencly sbandoned, administrative conwvenicneo -

pravention of an undefined ¥ of spuricus claims on behalf of

T I P X s R A P R TR L TR I ﬁgudb;m£|hhﬁhﬂ

after-born ille%itimatc%i This ground appears to me to bhe
forcclosed by the "prehlems of proci' pavagraph of your Wober
aopinion, 406 .5 174-175. Thls may explain the SG's decizion
not b2 rely on thizs argument.

The esecond arguament is that the sppial security sct 1s Reyed
to those classes of persoms ﬁnre likely to have lost sunport as
a tesuit of che event that triggers coverage. Bub this argu-
ment seems tu me to fall £0 account for the fact that afrer

-

horn legitimates automarically qualify., ({The 3G does not mect

— -

this point). If expectacion of supporet ic the kew, then the

rational spproach is to exclode all afterborn children., It

—— —_—— e —— —— ——— - —_— —— —_——

might be said rhat ie is more Lliksly that fathers would sappore
legitimzie rather than illegitimave children. Again, this poing
seemg to me rejacted by Weber. Ses 406 U.S., at 169-170, 173-174,
and partieularly the last parvagraph, pp. [73-176.

I have mlways thought that Weber was & major contribution
to the developing constituticnal law governing the treatment
of illegicimates. [ would not withdraw from ic ome inch. L

recognize the tension between Weber and Radriguer, bub T would

sngwer that by saying that wvon should Epllow the case @ost

glrarly in point. That case Is Weber. And under Weber, the



&,

‘ 86 loges. Your wvote should be povarned by Weber, If wouw wrdite,

thore will be cime enough o find A line to tread between Weber

and Kodriguer,

JBO
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JGTICE L At T oreALILiL e May 31, 1974
Dear Chiel;
Plegse joln me in your opinion for the

Court im Y2=-6609, Jimeoce v. Weinbergper,

-'Lu)

William ©O. Touglas

Thit Chivf Juscice

cor The Conlocenco




Jupe 2, 1974

Mo, 72-660% JTimenez w. Veinbarger

Degy Chief:
Flepge joln me,

Sincerely,

The Chiof Justice
lip/en

co: The Comfarence
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Please pmin b,

Sincerely,

The Chicf Jugtioe
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this case,
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July 31, 1%75

Ho. 72-660% Jimenez v. Welnberger

Cear Chiesf:

The changes suggeated in your memorandum of
July 18 are fine with ma,

Sin:eraly,

The Chief Juatlice
LFP/ e
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