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This is truly &n appeal, since the highest state court upheld a state

statute against the claim that the siatute wag in violation of the I, 8,

Constitution, It is about 2 months nonjurisdietionally out of time, since the

requigite materials were not docketed in this eourt until about 5 months after

the entry of the judgment below. However, the notice of appeal was filed
with the eourt below within 90 days of the judginent at issue, so jurisdictional

timeliness requirements have been met, Some attention will have to be paid

to time questions m this one, as 1t may be a . "'note.
2 =

R

Appellant is a widower, Appellees are the Florida Afttorney General



and other state officers. The state statute that has provoked this litigation ,
Fla, Stat. §186.202, provides:

Property of widows, blind persons, and persons totally
and permanently disabled -- Property to the value of five
hundred dollare {$500) of every widow, blind person, or
totally and permanently disabled person who is a bona fide
resident of this state shall be exempt from taxation.

Appellant brought an equal protection attack in state court againgt this

statute, c%ﬂﬁsﬂlﬂesmﬁ_ggj@iiagon. Citing Reed v, Reed,

404 U. 8. 71 {1971) (C.J. Burger), the state trial court declared the statute

unconstitutiopal. The highest state court reversed. According to that court,

"[ a] 11 that is required to uphold the classification of widow or widower
contained in the statute in quesiion is that it be shown that it "rests upon some

ground of difference having a fair and substantial relation to the object of

the legislation.' ™ (Citing Reed). The state court thought that the disparity
e S Ce Rl e S S ——_ i ——

between the economic eapabilities of 2 man and 2 woman juetified the di.fferer;c es

drawn in the statute. The court also pointed out that this was a benign intent
e e e s =,

gtatute, designed to extend more favorable treatment to women rather than

to discriminate against them. The court cited a CA 2 case approving ancther

statute with the benign intent of favoring women.

Appellant points out in his 5 page JS that the statute does not distinguish
between all widows and all widowers but between widows with property and
widowers, He claims there iz no rational basis for this distinction,

This case should test thejmef:tle of those Justices in Frontiero who

e




o

expressed the view that sex distinetions are suspect classifications. The

state might have some difficulty in this case, carrying the heavy burden

of justification required by the upper tier of two<-tier analysis. Yet, this

statute clearly was meant to assist the weaker sex, rather than to dise riminite

—————

against it, and the statute does not give one a sense of injustice.

Under 2 less strict standard of review, the statute is probably
-— L e e e e e s

supportable on economic disparity and benign infent grounds. Furthermore, this

is a state tax statute, an area where the states are traditionally allowed
maximum leeway in drawing lines.

Note that in addition to the male/female problem, the statute is,
under inclusive in 2 more general gense, That i8, widows, the blind, and the

disabled are probably not the only three classes who might need property tax

relief, What abouf(in addition to widowers) nearly destitute marrieds, etc. ?

———

?
However, we have been provided only one statute, Other statutes in an i

overall scheme may draw broader lines,
The two women's rights, pregnancy cases already granted and
calendared for argument this fall are not controlling here. See Cleveland

Bd of Ed, v. LaFleur, No, 72-777 and Cohen v, Chesterfield County School

Bd., No, 72-1120, The fact sitfations are toa different.

Call for a response. AWAIT DISCUSSION.

Owens
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RESPONSE RECELVED

In its motion te dismiss or affirm, the state argues
e .

that in the tax area cthe states have maximum room to operate

under the Egual Protection clause., The state notes that the

Court has not yeot #m elevated sex classifications to upper

tier analysis, The state argues that the statute under attack
has a rational basis, submitting data showing that widows

[

are far more prone to poverty than widowers. The state cltes
e e e e s T e =

——

Ch authority uphd@}ding faderal social securlty provisions
glving women favored treatment, For these reasons and because
this appeal is so far nonjurlsdictionally cut of time, I

think your original disposition ls correct--dlsmiss for want.
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No, 73-78 Kahn v. Shevin

1. Sex is not a suspect classification for the reascns

we discussed in the pregnant teachers cases, and

2. this case invo¥ves matters of state tax ngicy. where
the Court has traditlionally adupte;*;_;and;:;ff posture,
Therefors,

3., the Florida tax exemption for widows {but not widowers)
must be sustained if it has an sm articulated or gbvious

ESe——
ratlonal basis,
et

4, SBuch a basis exists here because the state is engaged in

an obvious effort to counterbalance the economic disparities

to which women have been subjected, (N.b.--Even if sex is

a suspect classification, this may be B compelling state need,
Furthermore, this is a case of benipn treatment, ncot deprivation,
for those who have historically been subjected to discrimation.

E.g.y DeFunis v. Odepaard, Query where that leaves the upper

tler vores?)

5. The ACLU's argument that the case be remanded to the

state courts to allow them to reinterpret théir statute so
courtc
that it will reach men® and women is silly. Tha statﬁ has already

st e
had that opportunity and has refused to do so, That is &
state law holding that binds this # Court on the question

of the correcg reading of the state statute,
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1 Kahn, Ete,, Appellant,
Hel K, npellan On Appeal from the Su-

v preme Court of Florida.

Bobert L. Bhevin et al.
[Mareh -, 1974]

Mr. Jesmicr Doversas delivered the opinion of fhe
Court.

Sinee at least 1885, Florida has provided for some form
of property tax exemption for widows! The current law
granting all widowa an annual 3500 exemption, Fla, Stat,
§ 196.191 (7), has been essentially unchanged sinee 1041
Appellent Hahn is a widower who lives in Florida and
applied for the exemption to the Dade County Tax As-
sessor's Office. It was slenied because the statute offers
no snalogous benefit for widowers. Kahn then sought a

1 Article TX, §Y of the I8KS Floridy cobstitution provided that:
“'There shzll be cxempt from tsxation property io the value of two
humdred dollars to every widow that has a family dependent on her
for support, ahd to every person that hss lost o limb or been
disabled I war or by misfartune,”

In 1941 Fla. Stat. § 192.06 (7} exempred “[p]roperty to the

vilue of five hundred dollars to every widow , ., ' The eurrent
provision, challenged bere, provides that: “The following property
shall be exemnpt from taxation:
(7] Property to the value of five hundred dollurs to every widow
and tu every person who s 4 bobe fide resident of the state and
has lozt a limb or been dizabled in war or military hostilities or by
sffortune,”™

A Shin — o
- \/a&ah— r Brenng
Justigg Ste "
i ;1:13.: ce Whj_::rt
» fug
<4 ;:fusti Ea:':ﬁ:ll
LTI beig}
1s, DRAFT Tustige fOVOIl o
Frop . h”‘!llist
T, . CUglagy.
SUPREME COURT OF THE UNITED STATES "2 7.
o R Bl ke, A
o, 73-78 Reai. 0u]1ppg. Q-__{_H
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declaratory judgment in the Cirenit Cowrt for Dade
County, Florida, and that court held the statute violative
of the Equal Protection Clause of the Fourteenth Amend-
ment becanse the classification "widow™ was based upon
gender. The Florida Supreme Court reversed, finding
the elassifieation valid beecause iv has & “fair and sub-
stantial relation to the object of the legielation,”* that
uhject being the reduetion of “the disparity hetween the
seonomie eapabilities of a man end & woman,” Kahn
appenled here, 28 U, 8, C, § 1257 (2), and we noted prob-
able jurisdietion, — U & ——  We affirm.

There can be nu dispute that the fnencial difficnlties
confronting the lone woman in Florida or in any other
State exceed those facing the man. Whether from overt
diserimination or from the soeialization procesa of & male
dominated culture. the job market is inhospitable to the
woiman #eeking any but the lowest paid jobs,' There are
of course efforls underwey to remedy this situation. On
the federal level Title VII of the Civi] Rights Aet of
1964 prohibits eovered employees and labor unions from
diserimination on the hagie of sex, 42 U, 8. ., §§ 2000e-2
{a), (b)Y, (), ag does the Equal Pay Aot of 1063, 20
U. 8 C. §206 {(d). PBut firmly entrenched practices are
realatent. 1o such pressures, and indeed, data compiled by
the Womnen's Bureat of the United States Department of
Labor shows that in 1872 woman working full time hed
u median income which was only 57.9% of the male ime-
dian—a figure eetually six poinis lower then had been

# Quoting Reed v, Reed, 404 17, 8. 71, 76,

«In 1870 while 40% of meles i the work foree earned owver
$10.000, and 705, over 37,000, 45% of women working full time
eamned less than $5,000. and 7399 earned les: thun §7,000. U, B
Department of Comamerce, Buteaw of the Census: Current Popnls-
tion Reportg, P80, Ko, &0,
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nchieved in 1855.° Other data pointa in the same di-
rection.” The disparity is likely 40 be exacerbated for
the widow, While the widower ean usually continue in

*The Women's Barenu provides the followmg dats:

Women's
medinn
Medlan enrmings  FAIDMES
s - i Pererng
Year Women Men of men's

oL BEBIE 10202 ]
i s 1,380 B
. 532 5066 504
. 4977 R227 Gk
4457 7 04 e
S50 7182 Bia
AW GEE R0
| 899 6,358 0.
L. 800 BI06 408
3,561 5,074 .6

L Aadh 5 595
. 3,61 5,844 o
o320 5417 Bl
. 8103 5,208 613
. 3,002 4,937 B0
e 4,518 R34
i vh e 2T 4466 633

10BB. carensinie e 2TI0 AR GRD

Notes—Dnin for 1962-72 are pot siricthv comparable with these
for prior wears, which are for wage and slary income only and do
not inchide garnings of welf-emploved pevsons,

Sonree: Table prepared by Women's Buresn, Employiment Stand-
ards Administration, U. 8. Deparbment of Labor, from data published
by Burean of the Censiw, 1. 8 Deperiment of Colnineree.

$ For exsmple, m %72 the median income of women with four
years of eollepe wis 88,700 —oxaetly $300 more than the medisn
incore of men who hed never even completed vne yeur of high
gehool. Of those emploved as managers or adminfstreters, the
wolnen’s median eome waz ooty 3329 of the men’s, and in the
professional wnd technieal oceupativns the figore wis BF.5%. Thus
the iparity Sxtehis even to women soouying jobs wsually {hought
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the oecupation which preceded his spouse’s death n
many cases the widow will find herself suddenly forced
into & job market with which ghe is unfamilisr, and n
which, because of her former economie dependency, she
will have fewer skills to offer

There ¢an be no doubt therefore that Flovida’s differ-
ing treptment of widows end widowers “rest[s] upon
some ground of difference having a fair and substantial re-
lation to the object of the legislation.” Reed v, Reed,
404 11, 8. 71, 70, quoting Royster Guano Co. v. Virginia,
253 U. 8. 412, 415,

Thig is not & case like Fronliero v, Richardson, 411
U, 8. 697, where the Government denied ite female em-
ployees both  substantative and  procedural  benefits
geanted males “aclely for administrative convenience”
Id,, at 890 (enphesig in origingl).® We deal here with
a state tax law ressonnbly designed to further the state
policy of cushioning the finaneial impaet of spousal loss
upon the eex for whom that loss imposes a digpropor-
tionately  heavy burden.  We have long held thai
“[wlhere taxation iz eoncerned and no specific federal
right, apari from equal protection, is boperiled, the
States have large leewsy In making clessifieations and

of se well paid.  Tubles propared by the Women's Boreau, Eanploy-
ment Stunderdy Administration, T, 8 Department of Labor,

"It e owtil] che ense thar b the majoriy of families where both
Apoaes are prosont, the woman 3 nob empluyed. A Feeriz, Indis
entors of Trende in he Bratus of Amerienn Women 85 (1671),

%And in Frontiero the ployalliy opinien wko noted thet the sipte
utes there were “not in any eenze designoed to vestify tho effects
of past dicerimimation aguinst women, On the coptrary, {hese
statures seise upon s grovp—women—whe have historieally soffered
diserimination in emoployment, and rely upon the effectz of this
past duerimingtion as a justification for heapiig on additions] ceo-
nosnie dispdvamages”  Frontiero v. Richardsen, 411 U, 8 877, G50
n. 22 {titations cmitied),
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drawing lines. which 1n their judgment produee remon-
able systemns of taxation.” ZLehnhousen v, Lake Shore
Auto Parts Co,, 410 T, 5. 366, 359. A state tax law is
not arbiteary although it “diseriminate[s] in favor of a
certain class . . . if the discrimination is founded upon
a- reagonable distinetion. or difference in state poliey.”
Allied Stores v. Bowers, 858 11, §. 522, 528. This prin-
eiple hag weathered nearly a century of Supreme Court
adjodication.” and it applies here as well. The statute
Before us ix well within those lhnits.,

Affirmed..

VBee Bells (fep R. Ca, v. Pemuplvasie, 134 G, 3, 202, 297
Modden v, Kentueky, 309 U, B 83, B7-88: Lqwreree v, State Tar
Comm's, 288 11, 8 276, Royster Gramio v, Virpinsa, 253 11, 8. 412
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lived,

Mel Bahn, Ete,, Appellant,
%
Raobert L. Bhevin et al,

O Appeal from the So-
preme Court of Florida,

{March —, 1874]

Me, Jrsrior Dovenss delivered the opinion of the
Court,

Bince at least 1885, Florida hus provided for some forin
of property tax exemption for widows"  The current taw
granting all widows an annual $500 exemption, Fla. Btat,
% 196.181 (7)), haa been ersentially unchanged sinee 1041.%
Appellant Kehn ia a widower who lives in Florida and
applied for the exemption to the Dade County Tax As-
semaor’s Office. It wag denied beeause the stalute offers
no analogous benefit for widowers, Kahnp then sought a

Artie XX, §49 of the 1488 Florida constiution provided thet:
“There shell be exempt from taxation property to the volue of two
hundved dollatx to every widow that has 4 family dependent on hey
for anpport, aod te every person thet hue lesi a limb or besn
disnbled i war er by misfortune,”

2in 1941 Fla. Bter, § 19208 (7) excmpied “[p]voperty to the

value of five hundred dollars to every widow . . . " The curreni
provigion, challenped hece, provides that: '“The following properiy
shal] be exempt from taxativn:
“(7} Property to the value of five hondred dollars o every widow
and to every person who oo bons fide resident of the stete and
has Just @ limb or been disabled m war or military hostilities or by
misfortome, ™

d.
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deolaratory judgment in the Cireuit Court for Dade
County, Florida, sud that court held the statute violative
of the Equal Protection Clause of the Fourteenth Amend-
ment because the classifieation “widow' was bosed upon
gender. The Florida Supreme Court reversad, findibg
the classification valid hecause it has a “fair and sub-
stantial relation te the object of the legislation,”* that
object being the reduction of "the disparity beiween the
epongmic capabilities of a man and a woman.” Kahh
appealed here, 28 U, 8, O, § 1257 (2), and we noted prob-
able jurisdiction, —— U, 8, —, We affirm,

There can be ne digpute thar the financial diffieulties
confronting the lone woman in Florida or in any other
State exceed those facing the man. Whether from overt
diserimination or from the socalisation process of a male
dominated eulture, the job market is inhospitable to the
woman seeking any but the lowest paid jobs* There are
of course efforts underway to remedy this situation, On
the federal level Title VII of the Civil Rights Aet of
1084 prohibits covered employees and labor unione from
diserimination on the basia of sex, 42 U, 8. . §8 2000=—2
(a), (b}, (e}, as does the BEqual Pay Aet of 1963, 29
U8 O 3206 (d). But firmly eutrenched practices are
resigtent to such pressures, and indeed. dais compiled by
the Woman's Burean of the United Btates Department, of
Labor shows that in 1972 woman working full time had
» median income which was only 57.8% of the male me-
dian—a figure actuslly six pointz lower than had been

S Quoling Keed v, Reed, 404 U_§. 71, 0.

“Te 1970 white 40% of fales in the work foree emrned over
810,000, and 706 over §70), 459 of women working full tlme
farned fess than §3,000, ond 7399 earned less than §7.000 T &
Deportment of Commeree, Burean of the Censie: Cuerent Popula.
tion Reports, P-6, No, 83
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achieved in 1955." Other data points in the same di-
rection.” The diaparity is likely to be exacerbated for
the widow. While the widower can usually eontinue in

“The Women's Burenu provides the following data:

Wormen's

i

Median enrnings FRHER

e c NE - perseii

Yeur Womun Men of mens
1972 LW B6003 810202 579

Lo 5583 4580 athb
L. BATS 006 A4
Lo 4877 8227 GG
s dABT T otk
L. 1E0 788 5% &
. 38T G545 (]
Lo A2 i .
LR 5,15 06
oo B.56I 5978 508
L 5744 ha.5
L8351 B Gdd 504
L2 5417 BiLE
R T 5200 B1.E

. 3,102 4927 63,0
3,008 471 [iEH)
2537 4,466 633

1966, ... 2 0000600 05 0 BER0b 1y Lol 1 4,352 iR

Note—Data for 1862-72 nre not etrictly comporeble with those
for prist years, which ate for wage and salary ineome only and do
not melude eamings of seli-employed persona,

Boures: Tehle prepared by Wornen's Bureauw, Employmnent Stand-
ardy Adminiereation, U. 8. Departiment of Lubor, from data published
by Burean of the Clenwus, U. 3. Department of Commeres.

AFor example, in 1872 the median income of women with four
wvears of college wae $5.730wexnctly (100 more than the median
income of men who had never even completed ane vear of high
wcheol, ©f thowe employed as inanmgers or sdmindsteators, the
women's median ineome wag only $32% of the men's, and in the
professiong! s techuiesl vecupations the figure was 67.5%. Thas
the disparity cxtends even w0 women eoeupying jobs ueually theught
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the oecupstion which preceded his spouse’s death in
meny cases the widow will find herself suddenly foreed
into & job market with which she is unfamiliar, and in
which, becauge of her former sconomic dependency, she
will have Tewer skills to offer.

There can be no doubt therefore that Floride's differ-
ing treatment of widows and widowers “rest[s] upon
some ground of difference having a fair and aubstantial re-
lation to the abject of the legislation.” Reed v. Reed,
404 T, 8, 71, 78, quoting Royster Guano Co, v. Virginig,
263 T, B 412, 415,

This is not & cese like Frowfiero v. Richardson, 411
1. 8 677, where the Government denied its femsle em-
ployees boih  substantative aud procedural benefits
granted males “solely for administrative eonvenience.”
fd., at 690 {emphasiv in original)." We deal here with
& atate tax law reasonably designed to further the state
policy of cushioning the finencial impact of spousel luss
upon the sex for whom that Joss imposes g dispropor-
ticustely heavy burden. We have long held thai
"“Iw]here texation is concerned mnd no specific federal
right, apart from equal protection, is imperiled, the
States have large leeway in making classifications and

of e well paid. Tablen prepared by the Wamen's Burent, Emnploy-
rent Etandards Adminktration, 7. 8, Department of Labaor,

TIt Bw atill the case that e the majority of familiee whers both
vpousss ATe Dresent, the womun i= not emplayed, 4 Ferris, lodi-
wutors of Tremds i the Statue of American Women 95 (1671},

EAnd in Frontiere the plurality opinion al=o noted that the stat-
utes there were "not in aoy sense desighed to reetify the vffects
of past diserimination agalnst women. On the eonrrury, these
stututen selze upen o group—women—ywho bnve historically suffered
digeriminution in employment, and rely upon the efeets of this
pegt dizerimivation a2 a justification for heaping on udditional eeq-
nomie disadventages,” Frontiere v. Richardson, 411 7. 8. 877, 639
h, 22 (rcitations omitted),
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drawing' lines. which in their judgment produce reason-
sble gystems of taxation.” Lehnhausen v. Luke Shore
Auto Parte Co., 410 U, &, 358, 330, A state tax law is
not arbitrary although it “discriminate[s] in favor of &
certain elass . . . if the diserimination is founded upon
a reasoneble distinction, or difference in state poliey.”
Attied Stores v. Bowers, 358 U. 8. 532, 528. Thia prin-
eiple has wenthered nearly s eentury of SBupreme Court
adjudication,” end it applies here as well. The statute
hefore us is well within; thbse limits,

Affirmad.,

"Bee Bell's Gap R. o v. Pemmwyliewmia, 134 U, B 332, 237;
Mardden v. Kentuehy, 3t U, & B3, 87-88; Lawvence v. 8tate Tor
Comm'n, 228 17, 8. 278; Ropater Guane v. Firginig, 258 T, 8. 4120
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