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No, 73=918 - ATX Appeal from N,D, Cal (East, Williams;
PELL (newsman) Hamlin,C,J. concur

v, Federal/civil Timely
PROCUNIER (Cal,}

1, This is a cross-appeal from the same judgment appaaled from
(— T

in Procunier v, Hillery, No. 13-754, Prob Jurls noted, 1/7/7&

The N.D. Cal analidated a Calif Dept of Cofrectlions regulation
ol LN

T .

prohibLtL@,press interviews with specific inmates.on the ground

that i vLolated tha First, Amendment rights of the anates. The

D.Ct also held that the reg did oot Lnterfere with the rLghts of
newstien seekling the Lnterviews bacause_under Branzburg v, Hayes,
408 U.§. 653 (1972) a newhan had no right to gather news above that
of the general publie, In No, 73-754 the state appealed from

that part of the judpment invalldating the regulation and finding

the First Amendment rights of the Lnmates infringed, In this cross-



-

appeal thenewsmen appeal from that part of the D,Ct's judgment
finding no abridgement of their rights,
2, Facts: The facts are identical to those gstated in the \

memo for 73-754 and will not be repeated here except to note

e

that the three appellants ' are each journalists (avthor, reporter

and T.V. reporter) who had reguested and been denied Lnterviews

with speciflied inmates. Appellants will still be injured if
éE;_ETEE_E;ZI;I;;—I:Jaffirmed since that deecisich only provided
for interviews where demandéed by the Lhmate and dogs not

recognize any ripht in the newsman to request an interview with

a speeific inmate,who consents to an interview but will not demand irt,
5. Contentions: a. Appellant asserts that numerous courts

have decided this issue coatrary to the rulling of the Ct below

and that the substantial conflict that exists on the guestion

of whether a reporter has a right to gether news from Lnmates
should be reseclved by this £t, The stacte replies that in all

the cases relied on by appellant there was an absolute prohibitlon
on interviews whereas here, the newsman is permitted to Lnterview
a randomly selected inmate or one selected by the wardan.

b, Appellant argues that the D.Ct mlsconstrued Branzbure
in holding that there was no right to gather news. "Brapzbureg
did not justify a complete bar to access--Lit merely allowed an
runcertain burden! i,ep,.the fear of dltimate diselogure." Here,
where there is a clear infringement on appellant's abllity to
gather news and the public’s right to know,.the state should
at least have the burden of preserving thelfr interest by a
less drastic means than a blanket ban on interviaws with speeific

inmates. Here the D,Ct itself, Ln treatiné the guestion of the



e

Lamate's right, found that the state had ssserted no interest

requiring such a broad ban, Appellant's are only sesking the

~ same rights that are avallable tO‘thé general publie, the right

to speak with a speclified inmate. The state responds that there

is no right to.gather news “"hot available to the public generally." .

Brénzhurg. The general public does not have an abgolute right

to visit a specifically designated inmate and the state argues that

the rggulatlon does not therefore deprive the press of anything

that the gemeral publlc can do, “The First Amendment does not

protect the press in thelr mercenary activities and'a noticn

that the press has some higher First Amendment right than has

:he public generally has been repeatedly denled,” clting Red Lion,
o, Eppellant includes Cbpies of a recent D,Mass, decislion

{Murray) holding that an author -could not be denled the opportunlty

tg interview the brother of James Earl Ray (M,L.King's assassin)

for a book he was writing on the assissination where the brother,

who was a federal Linmate, had consented to the interview,

4, Discussiont The issue of the limits of a reportaer's right

to gather news has never been fully explored by the Ct although

it has been imnvolved in a few cases, E.g. Branzbure, and the

same can be said for the Lssue of the "publict's right to know,"”
E#. Kleindlenst v, Mandel, 408 U.S. 753 (1972)¢ Red Lion, The
issve presented by thlis cross-appeal presents a substantial issue
that would appear to be unresolved as far as this lourt's prior
decisions go. D%Egggigigﬂ_gf the issue raised in No, 73-754

does not resolve nor dispose of this itssuva, Finally, there 1s

—
a conflict in the lower cts as to the existence and scope of the

right to gather news in this context, Particularly since the



adim

Ct has noted probable jurisdiction in 73-754, Lt would seam
apprepriate to note this one and to censolidate the two appeals.

There ia & motion te dismiss cor affirm
115774 Richter D,Ct op in app to juris at,
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EVE PELL, BETTY SEGAL AND PAUL JACOBS, Appellants
=,
il

RAYMOND K. PROCUNIER, DIRECTOR, CALIFORNIA DEPARTMENT OF
RECTIONE, ET AL,

12/12/73 Appeal filed.
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