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¥o. 75=53%4
JUREK V. TEXRE

1
At the date of the offemse involved im this EEII,J

mwhi wes defined in Texas by Texas Fenal Code, Artiole L230.

MuTEer.

“phoever shall velunbarily kill any parson
wilthin thiz 2kate ahall be guilty of murdsc.
Murder shall be Aistingoished from every
othor gpecies of heedelds BY the abasnee of
eiremoetanoes whioh reduoce the offense 1o
ligent Ronicide oy whizh axepas oF justify

the killing. " 3f
Arilole 1257 prescpibed the punistment for murder.

“la) Exedpt a8 peovided in Bubsectioe {b) of
this Artigle, the puslsheent for marder shall
te confipeent in the pemicentlary for any tem
of years pot less than bwo.

{b} The pumlshnant For surder witkh malice afoge-
theught sball be death ox hrtm. for Life if

{L] the pececn murdered a pence officer or fire-
mar who Whs acting in the lowfol discharge of &n
offiglal dudy and 'H'hll- ihe defendant knew wme n
pesce oifleer ar fireman;

{2] the person intesticnally coamitted the surder
in the emirse of comsitting cr atbespting ko gfemik
Eidnapping. burglary, robbary, foroible pape, oF
arsony

1 Rogust 18, 1971,

24 Effoctive January 1, 1974, marder is now dafinmad by § 19.02
of tha new Texas Penal Codia.

. "L, 03 purdar
fa] & parsen comelts an offenss if he:

{1} imeentionally or Knowingly ceuses Eha
death & an individual;
(2} iniends to caase sericus Ledily Lnjury
and gopmita an ack slsarly dengerous bo
bunan 1ife that ceuses the death of an
In@Eividumly ar
(3] cowmics or abtempte to cewwle & Felany,
othor than voluntary or isveluntary manslaughter,
and in Che coUrsesf snd in furtherance of the
comnlsvion or attespt, oF in immediate rlight
Erdm tHe commlssice o Abtbtempt, he cosnits of
attespid Lo comnit an act clekrly dangerous
t6 hiemsn life chat cacses the death of ar
Amllipd Suel,

— T e e e e ———
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f31) the parson committed the nurdsr for rerunec=
ation er the promise of revanerabion or employed
apother to commit the nmurder for resunerabion or
the promipe of rasuneratlon:

{4} the person csmmibbed Ehs mardsr vhils sscaping
ar attempting to escape from w pemal institucion;

[§} the person, while incarcerated im & po@nl ine-
atitotisn, myedorsd snasther whe une employad in the
operation of the penal institution.

{e} If tha jury deam pot find beyond a

respansble dovht that the murder was comitbted

wnder one of the clrcansbances oF conditions
enumerated in Subsectlon (b)- of thie Article,

the defendant may ba monvieted of surder, with

&r withoat malice., under Sdbeection la} of this
Articls, or of any other lesser included offense’” 3/

The procedure which pust be followed before the death
Penalty nay be inposed is imnn'i.hli by Texas Code of Criminkl
Froopdure, hréiole 37.071. This statwke. which along with
Articla 1257 was anacked by the Texas loglislatare in un.p;:rn s
this Court's desislion im Fursan w. Guu-ﬂiu., 408 U,8, 238, reguires
ghat 1f a dafepdant has been cosvioted of 2 saplial cffenss, ths
mourt muat condact a sepnznte umt-lﬁr-'lmg proseeding before the

"RFETETe TI5T wne suparseded by Section 19.03 nf the new

was Fanel Code, Acts 1973, $1rd Eeyq., ©Ch. 199, eff. Janaary 1l
1974. Section 15.03 of the new Menal Code is substantially sim-

ilar to Article 1257 of tha old code." Jurek v. Ftote, BuUpTh;
532 B.W.2d4 934, 336-337 n.l (Tax. Cr. ApD. T875] .

Vernan's Texas Code of Criminel Proceduce Ann. Arkicle
37,071 [1974], &5 omamded Tex. Aot 1973, 63rd Leg., p. 1135,
. 435, Aek, 1, Beat. |, &Ff. Tusa 14, 1973,

This is the pomclusion of the Texss Court of Criminal
Appeals in this sasse. G522 5.W.24 at %38,
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oase jury that tried the fssus of guilt, Any relevank- avidance
may e .'i.ntr:-&ur.-ﬂ at this procesding, and both prosecution and
-!ht'mn may presant arguaent for or sgainst the Hntmaaﬁuf
death. Tie jury is then presesked wikk thres guestions. - To
smpwar thes qussticns "yes,* the jury most be unonimsss; the
concurrenca of '.h..I'I. meEhers of the twelwve-person Jury is sufficlant
for a *no.* If the jury answers "yaa® £60 All the goestioms pro—
sented to it, the judge must sentense the defendant to death,
If the agmewer to say geestion is "mo,” the penaley is life =
Fl!.iﬂr;.ﬂl!t. e judoment of conviction and senteace of death
sre subject to avkowstic, sspedited review by the Temas Conrt
of {riminal Appoals, the Swace's highest osurt of orininal
Jurisdiction. ) .

'.['hn. three questions arae;

"{1] whether the conduct of the defendant that
exuged the Sagkh of tha decenstd wae Ccomaltbod
deliberately and with the reascnable expectation
that tha death af thae deceased or anckbor would
renltp " e

[2] whether there is a probobdlity that the
defendant would commie eriminsl acts of violence
that wowld constitute a continwing threst to
woclety; and J

[3) 4if roised by the evidengd, whothar the com-
duct of the defendant in killing the decessed
wan unressonsble in responss £ tha provesation,
LE pay, by the decessed, * prt. 37.0910B).

Thic case was the first cne to resch the Court of Criminal
Appeals under the ﬂ'amrlai: gtatotes, 522 8.W.24 ot 937, &md thas
Is the firet capn to provide an ;uthu:it_lh.i.n sonstruction of the
lu'rd-ng &f thess guestlons. The coort did not covmant on the
mnoaning of the Flrat guastiosm, and the third guestion was not

Two of the questions are alwsnys presented; the third is
Fresented to the jury oply 1f rajsed by the evidencs.
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sebmitked €0 the jusy in this case. mWowever, the court did list

sgmd of the "readily Apparent® factors which the ‘Jury ocould
copslder inm mlniim to tha second guestion: (1) whether the
defendant bad o significant criminsl record;p {2} ehe range And
Baverity of his pelaz eriminal condwct; (3} the age of thw Jdefondant
and whethar or mot hLe '-rlﬂl acting undar ﬂu‘gu or demination at the
tims of che offense; {91 “whethor the dsCendant wae under on
extreme form of menchl oF emobional pressure; something less,
perhaps, than inpamity B4t more than the smotions of Lha avébsal
naki, howsver Infismed; could witheatand.® S22 s.W.24 534, s40.

™he coatt did mot trest thase [Acters as sonething on which Ehe
juzy Bhouldl Ba {nstpipoked; rathar, L& considaxed them to be 0om- |
stitutionally permdesible factors which & jury, of ite own
yolikien, wauld conslder. ] : -

Tt petlitlocey in this cage, Jerry Lane Jurck, was charged
by indictoent with the kililng of Wemdy Adams *by choking asd
SEEENFLling her with hid hands, &Bd by drownlng her In the waker,
by threwing, her into 4 Fiver , . . in the course of committing
and ablemptins o mm:.itqlidnl.ppi_'-g-a! and fercikls rans ymon the
sald Wendy Rdama. , . . b n

The evidence ot Erlal sonsisted of cerkain statememe®
made by the patitioner. testimony of several pecple who zaw

:’?i';l ' Indar e Texa# Btatutes, the compant of A ben year=old
14 sech as Wendy Adems would mot be a defen=e to either kld-
nopping or rape. Texa® Penal Code Aritlclas 1177 mnd 1183,

%: The coust bald & peparabe hoeclng ta determineg whath#r these
Staterante were gives woluntarily, and concluded that they wers.

The guastlen af the ssluntariness of the confesslons wax alas muhe
mitted co the jury. The Ceurt of Crlnimal Apprals affimmed the
admisnibdlity of the stétements., 532 S.W.2d 2t 943,
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pakikioner and Bepdy Guring the day, and ehe technicpl evidesoe.
Thie zesard shows thak peklelichier, 23 yeoars old at ciw Hm.-.. hea
been drisking besr in the afiternodsn, Be picked op owo Exionds
&nd they went dciving vogether. Petitionaes lu:p't'uuau. g desice

o “get Fonw pussy® frowm nome '.l'ﬂ'l:lrlli girls they saw, ok ging af
hix r.-a::-yn-l_:inﬂt Baild they wercs BOO young. Dekitionsr dropped the
twe boys off at the poal bell. He was npext pecn teliing o
Wendy, «ho wos CAbh Years old, st the swlssing pool whife her grasd-
mokler bad lofi her & swdim, Tho oehor dicnseses epptributed
abssrvstions of & man ressakllsg the defendaee, dciving en old
plekup 15ke his, wia'ﬂ thppush towm at 8 high rete of spewd, H‘.Lﬂl
2 yeeng blonde giri stenfiny gccwening in the bed cf the pickuop.
The Lesk witnese to wee them heard the girl erying “Help 'n-n,

help me.” He tried o fellow thon, Buk lept them in traffie.
Nocording o Pﬂt’-‘-ﬁﬂ"l‘t'l ptotanomt,; ko fope the girl to the
river, dhoksd hor, and thouw bear pneonscicas bady in the river.
Her dzgened body wee fopst  dmnriver two deyve lscer.

Tha juey besoght inm & vordict of guiley.

Durimg ebs punisbssnt phase of the krial, the Bteate sub—
mittod povaral wibteosecs whe .'l;ﬂi-if!.H to the pacitlcoer's bod
raputetion in the compenity. The peciticoer’'s father testifies
that he Bad alwsys besn otesdily orploved Ainde he had el school,
and thae he contributed to the Tanily's support. Sinog there was
no suggestlon ekt the surder had been proveked, only the flret
tdg guestions wera submitied to the il.h.l'!f: {1] da waan fipd from the

@ Potitioner crigimally stated that he started SRORiRG Mendy
r::n be 9ok mad when she eriticlieesd hin and Bis bBeethet for their
dripkimg. T8 & lpter stateesng bo saild that he choked hor afbar
s pefuktd Lr have sex with him end storted SorGnBifps.
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evidence beyemd o reasonaoble doubt thek the confoct af the defendass
that cansed the death of the deocased war commitesd Agpliharataly
and with the reasonable expectation khot tha death of the Jdscasasd
m.':ihthi: would resule?) (21 do wouw fird from the cvidence bevomd
& reascmable dedbt thae there is ‘s probability that the defandant
would cosmit oriminz]l eces of violence thet would constitute &
continwing threas to seclety? The jury unanimouwsly anewersi ?'lB

to both questicns, and the judge therefore, in accordamce with

tha Rtatyte, septenced the petiticner to death. The Courk of
Crimimol Appeala of Teead safflcned, M.‘" Btote, 532 5.0.24

B3 [L975]. We gramked certlowari, __ U.B, __ ; to conslder
whethar the imposition of the desth panalty in.this coss accocdad
with the Righth and Foorteenth Anendnents bo the URitod Beatos
Constitutlan.

e s
- T o L
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conf. of Mev. 21, 15875
List 2, Shest 2
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Carg. to Ob. Crim. App. [ J-Ealdas Timsly
‘,mrr'l-:m Bor BR8P, am,

JUBREE
V. ehpaur & dis In parts
Rebarts, dia)
TR I— r:LIiInI
i it
l: GEIFMMREY:; A& caplital cass wunder[Tezsa' post=Farnal i;:uB
whereby, ooce the jury has foupd s malipfious murSer under any of £

sramerated clrconstandes (9.9., socder Por hive], imposition of tha

death sentence for “caplisl Sarder™ ocowrs upon the jury's unenimoug

LfThis was the firat such ch®#e ko resch bbe TEMas CCA:
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affigmetive anewers o 3 gquestions submitied S0 it in = sepbrcbta
sentencing procesding. The ten other leswes rolged are discussed
balow, Dut peither ceoms subrippt &) eaough Lo oppsefkoke am
imfependent grant. 3

F Efct8: Im the sfteraoar of Angust M6, 1573 in Cweerd,
Teans; poir (25, white malo) wae, in Bif own worde, drivieg
srpand in g pick-up breck with 1 teer-age friends *drinkien
beer (and w=lxing] sbout getting sane pusey.” Ope girl sentioned
ap 8 popdlbiliey ecald net BE feosd; theee 12=-Yoapp-olde ploying
in the park were syed bot pobk ppprosshed whon obe of the friends
said they ware "too young.” pPeey thon dropped off kis 2 friends
at 1:_h- posl hall and drove back o the park's swipwing pool.
'.I':I'I-I-‘«'!-Etltl,. the 1&=yeor old dpeghiter of & locel police officer,
who knew petr, was ievited for g cide; sbe crawled ipte the back
af the pldi-ep. Bevsrnl witnesses sew the trutl'h,g-"luu-h tkee glel
in beck, speeding Throush town, with her screariing for help.
Patr eove oot ©o & nsaibY Plver and got outs he apd the victim,
who was &till dressed im e bathinmg sait, tolked for avhils.
Petr becdsm angry. He then choked her with his pape hands: she
fell to the yeousd. He pleked her body wp amd threw her into
——

2imhe trisy was repilly {denkifiable by what the peces COSA ssid
was a pitcheork, haphazaxd pajnt job of bBlos ond white/beige.,



-l
the rh«ur? The child*s body was discoversd I days lakso, &n
thé 1BLh.

wher {upon 4 relative s ingeiryl & stpreh wop AREiipd
laties thet evibleg, one of the witnéhsds who hed senn petr's
pick-cp at the park jdentifisg it os parked in Front of pets's
hHigg. Pobr wot apvesbed 8t Lpls am, Aug. 17. The s
sxTeseing officars geve him the Mirands wwrnings ot the police
ptation and questionsd him for 45 minebes, Pekr deniod knowing
whipe the child wee. e was plocsd En his cell ot 2:5) sm end
alipeed to sleep, pest sornipg, thoe DA guestionsd him, with
Mirands warningse, fer IS minuces; potr ageic denied oémplicibiy.
H"f. was then token to Awetin for a lie devector tedt chat
Eftornoon (ATthi; certein oral stetesents psde thers led bo
thd discovary of the giel's hody -= potr pimitted the morder.
After his pelng zetieped to Poees 4ot oVaning, potr was txken
5 p maglietrete and midvieed thet he wors Bocassd of susder with
salios (10415 po). Four holss Loter. ander questionbing by
plice and presycubore {agaip wieh Nirspds warnings). he geve
ki rirst full comfepeicn ®E 1:1% [ihes) , i whieh tha
asjumens with the victis wos sttributed Lo ctotemerts ghe hed
Bide abodt BIm and his brather's eocassive drinkisg apd ibe
mﬂqiﬂt lzser Eastified to severe brulses end sceatchEn
on kar ehrooty) svidence Ehat ghe bed diog by droening: buk ne

evidenca of soEpel celotlony or broises ig the genlta) peea,. 1SGr
bashing suit was imract =t thke time of the sUiOpEY.
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effect om tha Lotter's thildeen, He ¥a& then takaén 0 5 oait=
of-town jall o dpedd combtact with the victim's father, parther
gueericning continued later thee day (l8th) at 2 per &k 7 po

i gawve the 24 cppdeseion, Therein he corrpoted what he said
wab @ lie Se kbe firsey b had hown locking for LERL " "
gnd, efter he apd che victie grrived st khe rives, pots paked
Ber shether she hed ever bed sex before, sed when she geid

yes he oFked her g hevs sox with him. She peld no amd seerted
BoFeppiks.  Petr ghen comwencsd enioking her, pokr skacsd at the
and #F hir 24 etgeapopt theat averything elae im the fipsk wes
tEwe, Oominsel wap sppointed 3 deye leber,

The state's peptinomy &% the seppresgion hesrisg went to
ehtwing that the wernings Yebe civen sk Ssch stepr thip pekr
ocknouledged his enderstendingr that he pever requestsd counsel:
ard phat generally petr'e confesgione werp withoot phyefesl o
PEYchologfisol coercion. The trisl ok fousd ehea adniygitle,
with writben Eikdingu, sfeer p pre-trisl hesring., Teychiztrie
tencimony ek brisl an the lspus of volunteriness ahowed: pebr
had e ceerall TQ of B0, had the boelc onpecity to undoretamd
thy garyd with the Mirepds whrninge spd hls own ptekedeptn
Writteh 0Ot, bur thet uoder stress pebr coeld tend to e swayed
inke signing stapthiog sgeingt his intorest. The jury foood
prir guilty of =sapital nurder wisile in the course of committing

or ptbenpting to comnit Eidrapping enddfer Loocible repe,” whiash



=i
h;guq«n trgeks ome of the enumereted offenges im the stbsbuio.
Ak, 1267b) (2], poto. 3.

I, QOWrEETIUEE:  {eside from ke Eighth Apendment cleim}
Bgir: (1) umder all Ehe circeddkancos, the waiver of righte te
Bilenca ord to counsel wae nok intelligent, snd tho confocslons
ware prodocks ef unlewzul coeredon {2} thors beisg & sprrantlobs
wreept withsek poobebla couse, the confepsicns are Seinecd Dy
the indtial illegelity. HEsgepr #ligne with the Pexss oCk, which,
after revitwing the Tecte, sieply noted that both the izl
dudpe  (after & Full Jeckspp v. Dansg hesripg] and thy jery hed
Found the tonfessione woluntery: The arrest wes bpskd wpon
Hh proiahle ceasiy witneseer' desorigblon of the Yruck: these
whE &b cobhcseditg warrant for hie sarvest from enother city of
Wwhich the hreepting SFEicere e QWoTC.

4. DIECUESION: The Texad CCk is corpeck on the othar tes
ignises, &09 they are :rl.-:lt corTeotthy, Hold for Fowlep.

vhare is m CeSpipee,

11/13/76 L EEEY vexed OfA cpin 1B petn.
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April 1, 1976

Fil W

Espital Case - Tewss Statute

Handatory cepital punishoeac, lisived ge five categories
of rarder that are defined in such a way as to include
“aggravating" factors: (1) sueder of ea=duty offfcer or fire-
man; (11) kfdoapping wurder, (i11) felemy =apder Ln butglacy,
raps oF ardan: (iv) ourder for hire; (v} surder during escape
from a prison or of & prison ewployee. There ie a bifureated
telal, If the jury convices, & separace hésplag ls held te
determine whethar punisbment shoald ke 1ife isprisonment ox
elegtrocution. Aoy relevant evidesce swy ba intvoduced at the
sacond teiel. The jury ds requived to enswer three guestions
affirmatively end snanissvely befors the death sentence is loposed,

The gquestiom poc co the seatenciug Ju®y lsave tvem for
consideracion élacrecion: Is the morder "intentionally'
committed in the course of o feloay? what kind of probability
iz requited 48 to a defemdant"s conatitubing "a continuing
threat co society™7

But the statute reflecks a carelful Attempt Eo provide
atandavds o gulde a jury to its jedgment. In the snd, bowever,
this judgmenc - aa 1 true of so miny in any system ol justics -
is largely subjoetive.
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PR T |
O, T8-UE84, JUREK v, TEXAY R

e Hali 7 {W- f{)
MH. JUSTICE ETEWART, MH. JUSTICE POWELL,
and ME_ JUSTICE STEVERE:

Tt [=pue in this caze l& Wwhelher the impositica
£28 of the senbence of death for the crime of mutder wader
the law of Texas violutus the Eighth and Fourtesnts Amesdmints
ko the Coneditution,
1

The pelitboner im thip case, devry Lang Jurekr, was
ciarped BF Indiciment with ke I:l.ll'l.nE‘i_'fl:iI Wendy fdame "by
choging and strangilng T witls hile bmneis, dsd by doeuing her
En ihe waker, by throwing her Imp a river . . , in B coores of
committlag &nd allempiing to commit Eidnapping of end fereible
rape wean the sadd Wenay Adams, '

The eviiense 2l irin) conglebed of corinin !ldr:mla:rl.tﬂ
npde by the petitboner, the testmony of Soveral peoplo who sew
ihe peticieoer and Weady during the d3%, snd the telnbenl evidense.
Thig evidner getullished thel the petiiiooer, 22 yoars oid b 4t
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time, et Boen drinking e in the ailemorn, He picked up iwe
young Erfowds and they went driviog togeiker, The putitioner
expredsod o doslre for pequil felativns with sood Foung giels
ther Saw, bul one af his companions said they wage too young,
Theg prillloner deapped his o IFlende off 2t 2 pool hell. Be was
next dgen ladking to Wendy, whi wss ben yeare old, &l e swimiing
poet whote her grocdnmther had Jedl hor o swim,  The ciher
wilneeses confribaled gbeervatlons of & men resembling the
pebitioner driving am odd plékup e his, picg throuph towm ot @
klgh rite af speed, with a yeung Wond giel standing 2ereaming
in the bed of the pleloap,  TRe lasl wiineee  see Useis beard the
gir? cr¥ing “help me, Belp me." The wiktness trigd to follow Eem,
bt Losl thiem in fradiie. Adcording 1o the pollticasr's slalement,
he toek Lk gield Lo the river, thoked hrt.iﬂlaru:t threw her unbonellous
Lody in the river, Her drownred body wes fouad dswnriver two
dave Bler.

The jury roturmed & verdicl of guilty,

Texmy Iew raguires thil i o defendast hes been comlobed
ol & capial tlense, the toisl court meet condeol @ SEPAStE SE0-
tpreing procesiing befoee e Sxtme juey it teied the eue of
guilt, Ay relevas evidgsee sy b infrodueed 21 s proceeding,
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ed bolh prosecution imd delonss may present argumest for or
afwinsl the gentence of doath, The lury s then presemed with
e (Eomelimes thret) guesioes, 4 g answers to which dvtor-
ining whether 2 death sentence will be 1nposed,

Drarlng the punithment phaso of e gelibioner's prial,
civers] wilnesses fof the Stste teslificd to the petilicnes"s ped
roputation in il community, The pelilionee's (Elaer coantered
with toutlianey thad the pelittunes biad alwaye wen slasdily gm-
pioyod simco he hnd Jedt sehoul ood gk Be coxtribeled o bls
Emily's sappore, The jury then consldered the dwe stafutesy
geefions relevant to this case: (1) whether the eviionoy gplkl-
1iEhad beyend o repeoBille decbt that the dealk of the deceasbd
whe copunitied deliboralely awmi with the sassrable expecintion
that the death of the decenssd] or another would resull, and (2]
wiwther the cvidence eslubllsrpd beyand 8 reasonalis duube thal
ibere was & probmbality that the delendunt would commil erimlngl
wole of wlolenee thad would coaslitute & cenlimelsg throat Lo
waclely. The jury unasimouely nnawered ¥oe to both guestione,
nrdd thie Jedpe therelore, 0 iccordarce wilth the Binlule, penbtnged
the peditlane: te destn. The Courl of Crlrleal Appeals of Texas
atflrmed the fodgment. Jurek v, Bate, 522 5%, 3 834 (1575),
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Wi granted certicenrl, W8, , 10 consider whwlher the
pegpoEitton of the desth peanbly in fhis case violsied the Righth
sl Faurteenih Amerstiesanls of the Uniwed Blates Coostidiea,

i

The petilicasr arpecs thel the lnpositios of the death

penaly onter any cirtumstances 15 cruil and unusag] punishosat
kn violation af toe E1gith and Foartpanth Ammimenis. Wi re-
el thle avgument for the reasvas slaied today mﬁr_wv,
Geovgin, Ante, pp. 1445,

m

i

Affor ks Coart beld Texns® syvstem for lagiceing

enplin) puniehmpu yaeonstiiutionsl = Brench v, Texas, secided
Bl nowy, Furmen v, Geovgls, $08 U, 8, 230, i Texas Legle-
Iature nerroved the soope of ile awe relitlag to capithl ponfehes
nrfnl, The pew Texas Poral Code 1mits capllal Momloides o
ipteaticnal and knewing murdere committed b lyve situsilons:
wwrder of # peace atflesr oF freman; oorder eommitled m the
couree of kideapning, burplery, robbeey, Dorcibie rope, or Brgog
mufder commibted ot remeneration; mufdsr commihed while
pptaping ar attgempiing b escapn from g petal institution god
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murder commitied by a prison inmate when the victlm 1= a prissa
employes, Sea Texas Penal Cede § 10,00 {1874). Tn addillan
Toxas zdopted a new capilal-sentencing prooedure. Sor Texas
Code of Crim. Proe., art. 3T.071 {S8gpp. 18T3-10T8). That
procedure regoires the jury o answer three questions in a
procesding that takee place sobssguent Lo the return &f a verdict
finding & perecn gulliy of one of the abave calegories of murder.
The gooslions the jury mast angwer are (hese!

"1} whethar the eondoct of the defendent that cawssed
the death of the desesssd was comnilited dellberal
and with the reasooable expectation that the death of
the deceased or another would resalf;

(3] whether there i 2 probability that the defesdand
woald commil erimingl scle of vlolence that waald
eonstiiute a contivaing threat o soeiety; asd

(#) i raised by the evidoncs, whettar the conduct

of the defesdsnt L kUIAE the deseased wae onbeh-
sonzble In respange bo the provacation, 1§ any, by the
decenged. " Texha Code Crim, Proz,, ard, 37.071
{k} {Supp. 19TE-1976},

I the jury fiods that the State bis proved beyond 8 reasonable
desil thal the asgwer o esch of the hres questbong ie yes, then
the death senlerce Ls impased, I the jury Hnds ikal the anmeor
to any quesiion i o, Ehen 2 sentence of 1ife imprissement re=-
st 'I'ﬁusﬂm Crim. Proc., art. B7.0T1(z), (e) (Bepp.
19T5-12T8L, " The lnw alse provides far an expedited review by
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ihve Tomas (oort of Criminzd Apponle, Hee Toaag Code Crim,
Proc,, srt. 87, 0T (Supp. 18T5-1976),

T Texas Coved of Crimiez) Appezls has g Cer
aifirmed anly 1wo judzments layposing death seatencos -~ in
this cose cod in Smith v, Elebe, Mo, 45, 809 (Fen, 18, 1970}
In the present onee fhe sale appellote couTt noddd that ks posl-
Furnasn bow' "limite the eircemslanees under whilch the State mey
segh e deplh peoalty to u small growe of mrrowly deflned o)
perticelorly Welzl cifpngps. This Insures thaf the decily penaliy
will ba Lenpesdd only for (he mist serlous crimes [and] dat [1]
will only be impuesd for Yel Bhme type of tienses which Oteur
ander the sxine pe of elrcemelznees, ™ B2 W, 4, of 8288,

While Toxos Eag not pacpded & et of slitelery REpravel-

Ing clroumsdanees the existonee of which onn justily the iegosition

af the dosth pesalty as hive Grorgla and Florids, 115 action
o marrowing the cutggories of murdges for which o death ecnlineg
muy ever b imposed seeel much the e purpors, St Moboutho
v, Callfornis, 402 1,8, 155, 206, n, 16 (1871} Model Penal Cade
B 201,68, Copunent 3, pp, T1-72 (Tenl. Deafl Ko, B, 1660). In
inet, epehod the five claszes of merders made ohpital by e
ToxEE Sxioll 1& snoompasged in '.':'I:u-rl;lz end Florids by one o
mode of thelr stebelory sgpravaling ciroussentes.  For errmpls,
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ise Texpt stutute repalres the jury ul the gelkt determining sagu
b comptder whether (o erime was commitied in the course of
A periicalar fulony, whether 1t wag conmetted for hire, o
whellne the delendont waE an nmmnpe of & peaal paditulban gt 18
Time of I8 &xmmission. EIMWHMI'- G;lmﬂ. -!L“E'
pp. i Prodfiti v, Florkds, ante, sp. ., Thus, in essence,

the Tesns stntuie reguires thak te jury find the exletence of o

stalulery aggrovallng Slreumginnce belorg the dealh porsaliy oy

be fmgaged, So far e considernien of uppravaing Eirnmum!u:ﬂ?;-"mmm
the prinzipsl diference beiween Tee aud the ofher two Elals

s gl the desth peneliy is an seailabic BEICEAELLY DRI = @yen
potuntiplly = for o peuller closs of murders in Tegas, Otheswico

the sisteds are slmiler. Each regokees bie serenting authopity

b forwes ¢h the particuderiied neture of the erime,

Bt & seitentng syelem that allowed the fury 1o son-
shdor unly gpravating eirewmstances would fall giort of proyiding
the imdividualizod genbenving delermination that we boday hove
held e the Gregg aad Praifli ceses 1o be required by the Eigise
and Fouzgeonth Amendmenis. For guch & systom would spprosch
the mendgiory laws thal we lodey held snconsditugional in Woodson
¥. Horts Caroline, and Bobords v, Lowlsinm, ;trtj_.if A Jary
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muel be allawed o congdder on g bagde of ol relevnnd prldence
ad caly why 8 dealh sentencr shodd be (nposed, bol ales why

i shold pof b ingased,

Taug, inorder b meel the reguirement of e Righth
and Foorteesil Aoesdments, b caplialpenlenclng eysten esl
allea the seilecslng suthority 1o genglder mBligslng clropmdiontes,
T Grepe v, Oeorgpls, we tedey bold constieutionndly valid 2 cap-
Iiml- gentene ing Evstem that dirgets dee jusy lo congider any miti-
gating Ixetors aed o Prodid v, Florido we Horwiee hobd gonei-
tutionad § syelem that diresis the jodpe nad advieery jury Lo
contlder cerliin covmerated mbtlpatin: ccumstonces, The
Tesue statety does not explicitly spepk of mitlgeling clrewn=
Hlances; it direcls caly thet e jury ansewr tiree guestloes.,
Thiss, the consditutionadity 'of ths Teass procedores turng on
whether the enumeraisd guestivas Glloy coasldieention of pariics-
Marfeed mithpoting Cectogs, ;

T sceond Texhs etalutery nuunﬂm—!? usks tlse Jury
to duterming "whether there Ls & probabilite that the dedendsnt
weeld eomaall oFlming! actas of viclence that would congligule
n conlizaing threat 1o seelpty™ Uf Be were nol Béalented to duath,
The Texas Courl af Crindnal Apperls has vol o define precisely
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he mepsings of such lerme as Yerimingl acte of vielewse" or
“postinglng threat o socioly ™ In the prepent case, Bowever,
1t indkented Eat 1L owill inberpeol Bls secosd question s ag (o
incorpnrte ito it wvhslever milkgeEling olrowmstantes the dplense
Ay be oulg w0 bring to 2o jurytd 2blontkon:

"m dtttrnning the Hkelibood thst (e dedesstant
woald be & evinedng threal do soviety, the jury could
consl@t wivether the gelendent had o glgnlficanl erim-
el pooord, TEcould eomsider the range ond soverity
of hig prlor eFiminnd eoddecl. It coula look fnriher
b the fgpe of tho dplendant and whetber oF not at the
tme of tise eommisedon of the offense he waE aciing
undie @irees or wmder the ddminsiics of Bndther,
it eould alse consiber whether the delentdan! was
under @0 exireme form Of meris] or amtbnal pres-
Bure, sSomothing Jess, perhsps, than insankty, Lut
wmare hes the emoticns of the averzge man, howerer,
inflamed, could witksisnd,” 022 5.W. A4, at 53 240,
In ithe valy other ense (8 which the Teess Coord of

Criminsl Lpgeals Bae wriwld & geith seotencp, Ut (oCussd on

e gueslite of whelher sey mipding acicrs wers DFesend In

the chee, Ses Sinith v Bluate, Me. 48, BO0 { Ve, 16, 1678), In

that cass the stete appellate coert xamingd the salllciessy oF tae
evidenee 1o see if & “yee™ answer b0 quesiive 2 sbould s susiained,
In sining s it exambned the defewded’s prior comwistion on neeeoics

chitrgos, hie subscguent fillure br stfempt 1o rehebllitite Maeelf
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oF chigin erplopmeest, the fact Bigk he bad =0t aeled ppder durees
or &6 h respli of mesta) or emotionn] preg@ace, his apparont
willisgnoss M kill, his lack 0f remorse sPer ibe g, amnd
the conelusiu of & pepehigerist thet bo Bed o sociopathie pereonelity
ard that hig peiteras of copducd would be gie sme o the [Qlere as
they hod benh In ihe paet.,

Thek, Toxnn law sseeiinlly Feguires ifal one of flve
sggravallng clirevmeinrees be found belope » dedendant pan be feand
fdity al espltal-murdsr, snd that bn consldrring whicther 0 ime
pase 1 dezih senlerer the Wy mey be peked o comsldor what=
ever evldenet of mitigaliag clrovmsianses the defeaks cup bring
belore 1, B thue appezrs thal, &5 i GepriEia and Florids, the
TeEhs caplinl-Ebilensing provedube geldeg 50 loguies the jusy's
obfeulive cosebieratica ol the particntariced circometanses of
the individosl offenes esd the ImilvlSee! afender before it cin
Impose 8 septenca ol death,

1]

As in the Georgts &nd Flortdn cases, hewever, (he pe—
lilkiner caglomds thet the sebstantiat legaipilve Changes ab
Texns made [0 Pospanse b this Court's Purnsin deelsion a¥e o
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more (e cosmmplle 1 nilurg Gfd havo (o facl oot elisstasted
tho prpliraviness ol eiprlec ol the avetem bold bm i
vlolete he Eipghth ond Fourteenth #mehimnﬁit.if
(4

The peditliner fret aoserls et orhimar pess 100
porvadee tho cefire crimins] jusice syelem of Tenas -- from
the progeeuice’s docision whelher o charge & eapital glivese
n e flrsl plece amd ther whezher W éngnpe ih plen beppribizg,
throughy e jury's cotisideraton of lesser inclusded oltenses, io
the Governoe's witinile perer 10 commuiz deall Sunfeacbe.
This contetion  undamentally mlslnlerpedis the Furman
decizime, 2nd we relect W for the reasors aet ol in oo opinion
Eoday i Oregg v, Georgin, anle, pr. E0-062,

Y

Fopusing on the svcoed stetaiory qumh:m iihat Tikks
require® & jury to gnewer n eopelioring wiudher to bs=pgee a
disath matence, ibe petitloner argues that it is bmposslnls b
prodict fulute bebayvior and thet the guesiian I B vigue a8 o
bo meeningless. 1t b, of coured, ned sasy b0 predicl fowre ke
howigr, The (hed that sech & decermination i d3fTicull, howover,
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dops nof mekn that it cpupel be mede, Ddecd, prodiction of fubure
erimisal coptuct s 2n essentbel element 10 many of the aecisions
remdered theouphoal oy erimingl fusiice gyelom. The deflslon
whelber ba sl & defendanl o ka1, for insisesss, musd oflin
turn on & judiie’s prediciion of the defendsal’s ufure condect, E i
And any genluneing poilaeily must predied 2 comvlebod persun’s
probslbe fulate comtucl wien B eagages in the process of deler-
mining whog penkshmest iy [Dpose, 12 Fer those suntencad
le prisen, these sume predicilons must b made by pazals
anthorties, : fr'm: task thl n Texas jury uasl peelurm b ans-
wbkg the spabilary goestlol in Eiie g thus Basishlly po dillerent
from Uae fask porior pved cosstiess Hmes ench doy throughoul
the Amppican syvelom of eriming? justice, What b resenial is
thaf thie jury hive before it all possible relévant indormation
fkoot the fmiviconl dofendam whoso fale I foust deterelst. Tess
law clearly sesurgs that 811 gach evideaee will be addseed,
W

Wit conclsde that Tonas's shpilal=peataning protodurgs,
e (hope of Gourgls and Moerlds, de not visate the Elghih and
Foorteesth Amendimenly, By mreewing is deflnliion of caplial
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tistirder, Tywas has neneeslally Buid thak there most be ol lezst
ong Eakubory sgurasniing slrodmsisnee o & Hrs degrog mwrder
cate beloga & doath eementt may even be considered, BY puikarizing
the defense o Bing belore e jury ot the Feparals sectenting
hearing whataver mitigaling cirewmsanees relating o the indl=
vidun) defesdant enn be adduesd, Techs hoe ensured that the
shnleicing jury will have sdoguote prifgsnges to enelils Ik (0 perlorm
its genteaclap function, By providing prompt fudiciad review of
the jury's @eoisian in = pourt with sieiewide juriedletion, Tecis
his provided A means fo preemede the evenhanded;, ratiensl, and
consistery yhpoesilics of death ponlences onder lnw. Boefuse this
exElem aunres thil senfencer of death will nod be “wanios!
o “ireakiehiy'” Smposed, 4 does nod vielpfe the Consiilullon,
Furpman v, Grorgle, 409 E5., ol 310 (Sewart, J., coacstting),
Acenridingly, the Judgmens of the Toxss Court of Crimingd Appeals
ie affirmp:t,

I‘I.!Eil.‘.!t'.l‘ﬂﬂed..



65004, Jur

vhdpedt thit

PO TROTES

1/ 1
T At Uhe bime of the charged offense, Texae law pro-

"w fever ghall volusdarily K1 any persom within this
sinte Shail by gullly of merder. Murder shall be gle-
tinguished from gvery oler spocles of bemicide by
thg hstnee o clfcomslonss which medisze the olfense
Lo neglipeni homlalte or whish spepse o fustiy nepii=-
pguat, hondelde o whinh exeese or fosily the ki, ™
Texne Pemal Crodey art, 15546 ( h

Efferiive Joneary 1, 1804, murder 16 wiv defleed by

§ 18,02 of the wew Texes Poaad Code:

Tl

“A pereon comumile an ofipnge U he:

(I} Inbentbanplly g kaowieply exuses e death of &n
inedfyidtrml:

(2} tegende to cpuse seripes Dadlly injery and commlis
#n act 1early dengerous o gumss Jife (LS cAuscE
the dpath of an ingividesl; or

) eemmits 0 alfempds to gonundt o Lelany, olige
= volunteey cr svoluninr s mansbhugiaer, and in
the cesrse of pred in furthacgpee of the penmi&etan oF
abbemgl, he commils or aiempls (o commit an gl
clously Gemperouy U0 bumar [50e thet caends the death
of an {zeilvlduel,

Tozus law pressyibed the ponishmoent for murder ag

"fa) Excepl as provided ia Subtection (b of this
Artivie, Lhe penighment for giuider shedl b confine-
meal is the pentieniiary for oy terin of yoare nod less
than Bl
() The panlghmest for murder with malics alorelhpughd
shali e deslh or feprisoaneal for 1ife i
(1) ik perecs wardered B perce offioer oF [ipe-
man Wi was acting 1o the lawl cigthinge of gn
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odfiedul duty amsd whs the delendint knew wie 8
perve vifloed oF liremen;
(2] the porgon Isbonilopidly commilied dlee merder
im e courgl of Sommilting cr aitsmpsg to
commel kldnoppdng, Tarplary, soldurey, forciple
PEDE, 0T ppsen;
(3F tfee pargyon commitied s mgpder for repmuner-
ption o the pramise of remuseeation o emploped
ghodber tg gommis the niteder for Femanpralioh
ar ihe promlss of reponeeaiion
{4} the pergon comnvitied the murder wiile ge-
caping or stiompiing Lo escape [rem & penzl
magilullon;
(%) the peraon, white ncarcerated in o peasl In-
stiies, madsred ancther who was smployed
in e cperution of the pemel Inmiiution,
{e] If tive Jury dudd B0l find Beyond & reascaalle
doubt thil the myidesr was coinmiited usiiet cou of the
cireemetonees o colliions enumeraded B Subsegiion
{b] of ihis Ariicty, the deferdnnl mzy by ecavivted of
mupder, with or wiltou! majice, under Subkpoetion (2]
of Hijs i.l"th:l.-l:J o of ooy BT legser inCleied offense."
Teuns Penzl Codp; art, 1571 ). Articlg 1387
hae byen Sgpersied By Sectlon 18,40 of ths new Tesos
Fenat Code whileh b2 subetesHally sigblar to Artiele
1357 al e ol cariie,

&
The courl hold & Seppraty bearing to Gdermine

wiwlher theae sdideissnls were given volantar iy, amd coneluded
that they wore, The guestion of the velustorisceys of the confetcbkms
wiE alse submitied o the jury. The Covet of Crimingl Appea)s
afiired dbe 2daissibllity ai the slietpmente. 528 B.W. 2d, oz B43.

L
7 Tew petitioner origlnslly suted that be Saried

elierlng Wendy wien o gol maed when ghe crificized hlm o0
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and his weiher for thelr grinding. In o leter grglemenl e sabd
thoe e chobed her efer gho Feludad o bave seaunl] Felatioas
with himn ard staried soresting,
'ys“ . S Lnfes.,
i,
The jury can &nswer yos andy I all members agres;
il can amswer no U 10 af 12 members agree, Tosas Code Crim.
Prat., et 12T {d) (Supp. 1075-1876). Tomas Jew L6 uidlear o
ta the procedurs fo be followed in the evest thad ehe Jury |s vuablo
bo gnewer the gueslions, See Vernon's Tecps Cofos Annclalsd -
Fexiil § 19,00, Practice Commenlsry, p, 10T (1074],

[
T When thee dewfbers of the Model Peegl Code considered

g proposa] that would have Sinply leied sggraved ing [Retore ps
euificient ronsans fur ingesliien of the deald penabty, they found
B propasal Lol R ES LS (U

"Eweh an approach bao the disndeantaipe, hewever,
of sucording digproperiicrale significzace Lo the enumer-
s#tlan  of ageravating clreumeisnees when whal is
rathonally pecespury 15 . o o e belaneing of aoy
appravatbons againsl any mitlgslions thit sppeer.

The cbjeel sourl 18 balier sttained, ln our view, by
reguiring o findis? thal an apgraveling &itumsiznoe
twnii been estmbiieshed mod & Heding st there oo ng
subgtintin) mitpaling clocumetanceg, ® Model Perasl
Code § 201.6, Cpmement 3, p. 72 [Ten!. Drall Ko. 9,
185D0).
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e The Hrad nm irlrd guestioes (whith are st oal
1m ihee fewt at p. 2, Buprs) do nol dllew coasideration of aligsting
clreumetaneut boyond thoge relovant to dotermining pailt,. Tor
1wo goestines are, n fact, wgically sepepflotus. It ks dUErule
1o imagine b cose of merder Mwhih mallce eforsboeght” or one
camemtiied “intentionnily imd k=owingly™ thad did Bod imyolve &
defendont whose copduct in chusing fbe death of dbe deceasad
Mg pommitiod deliberately saf with the peweonnilp gxgrestn-
Hom" that drath woudld ropull, I ils belsd e Boks dnes nol
argue b the contrary.

Likgrwigsy, It is difecall br soe how' B defondpst com-
vioted of &uch e crjine could shew & jury thet his conduel wes ot
"anregsonnlle In pelpines o the prevecetive. . I Buch @ showlng
wore putssinle, 11 weudd sesm te by inconsietent with the jury’s
BEFLber vordlel thag the smusder wap commiied “inbenkivesity ond
hisnringl ™ or "with madice pioeethougyl," The Bele ggain doss
nod e otherwise.

LY}
ee pranch v, Tesas, des

Buby mom. FiCimen

e ——

V. Beorghe, 00 ULE B8 (1072).
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 Bee, ©.§., ABA Slunsisrds Rolaling to Bredrial
Releage B 5.2(u)k "H ssould be presomed inal the dedentinid
ie ectithed 40 Be refoased on codor 00 Eppear o on his pwn
recopniEnuee, The presusplien may b orereome by o finding
thit there kg substantlel rish of eoasppearusde, . . . Is caplisl
capes, the dolendail may be delained ponding trisl i the faets
suppoet % fnding (et the defyndint ie Mty Yo commit » erious
crimp, inlimidsie withesses or clhervise isloriare with Lhoe
adimnisienlbon of ketioe or will Dee 1§ relgoed,

i
T Bee, €0, ABA Slandards Frelsting ta Seoboaeleg

Albprnallves snd Provsdures £ £.86) A gimtence not tnvobving
toanl cofiinement 19 (0 e prefocred e the apeence of clfirmetive
resons Lr the conlvary, Bxamples of legitteais rensans fur e
selection of tota) confinpmend in a pivea case are: [} Confling-
mant ig nesusFary in order (o probect ihe publle fraq furthes
eripinal nedivity s the delendant o . . "

A slmdlar concluglon whe reached by the drestlers of
the Modil Pensl Code:
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itee Court shall donl with 2 person who has Bign
eonvicied of 2 crimg wHzoul Ingpoeing esntgnee of
fmprisanmend yplses, having Fegerd to the axlars
amd cireumetinees of the crime awd the hletory,
charncter and condlgios of the defesdant, § is of the
G¥inlon tiEt ke Smpristnmont Le sCCoEERRY fiy pro-
teetion of fbe public Dacause: (o) there & wendue
riek thit during the parlod Of & suspended senbénee
or profgtlon ik defendanl will comnmdt amother
crime, " Mode] Penat Code § 07,0808,

:
Bee, T, Model Ponel Code § 305 Bik

"Whenmvor the Board of Percle constders the firsg
rolessr of & prisoner whe i etigivte fOor releose on
parele, 1& sholk De the podicy of e Board Lo coder bis
relehee, uless the Eoned (e of the opinian that his
rolgase ghouki be deferrod beesupe: () theys 15 2
dubstantie! risk tket ke w10 nol copdorm to e com=
ditions of parole ., "
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— = Mr., Jusilce Erednich
Er. Jestloe §ipeari
Hr. Featien Bhliw
Hr. Jugbice Resekall
Mp, Juskles Fawmell
Er, Juetizg Pingeisl
r, Jusilgs Elavans

Evesy EBr, Fostise Placksan

1 Direelateds M_

Mo, TE-5%%4 . Jureh v, Toaaw
Evoirvaiving; ==

MR, JUSTICE BLACHMUN, concorrieg,
I comcur im e rogult Ses Fuymes v Qeomia, 408 375,

238, 405-414 [1972) [Fleckowun, 1., d.lﬂihlltlm,u], Bl ﬂ‘ » @k 575,

414 azd 4568,
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Plsase joln me is your eoncurcing opimion.
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Mr, Jestice White
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STYLISTIC CHA Frea: . Jertio, gures
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BUPREME COURT F THE UNTTED STATES

K, TE=-55
Feery Lan Jurek, Petitiunst, J0n Wely af Corlicmyi 1o
v, ke Cowt o Crimieel
Fiaky of Thass, Appeaip of Tezms,

{Funy = 1876}

Mg Teppre “m‘ﬂhtml{q.hwhﬂ.ﬂnl"l
QUIET jpins, onsmieg i Ue jedpmens.

Follewing the ivvsimptioa of fhe Tesi® eapitd pan-
ishitnenl miasule it Frasch v. Teas, decdted with Fere
wman v, Targie, S 1T B 5388 (1902), the Toxes Logisia-
Ry rpepneritd the desid peasley for five i of s
dupe, [nabuding mtirdios mepinilésd in e itime of oamn
feinzive wnd vpeieed chat ® bo impassd providing thel,
#lter retarnk » guiliy verdics in duch munds s el
ltar @ megencing proceting 64 which sll revant evi-
dunss Iy peiiisalile, the Fry enasery (W0 qusony i
e efmpaive—and o chind i raised by the svides

"1} whsthir ke eoatvet of the defendanl thgt
nidid the dewth of ihe dectssoil wer emmuiited doe

1nd with the reassachly pxpiriaiin thet
e of e dppabed oF seafhe wWeuld sty

would ootistiiede e coaritsing threat W0 Botioty; sl
(8} & missdl iy Vhe wyiddeins:, wheihe the cosdui of
el dindeidnat in KEkng tho detased Wa8 Ul
sbe i cerpans do the Ieovswticn, Wy, by dhe
dicnisd.
The quertiss bn this e o whether e oot pezsliy
impeesd on fey Lane Jumk for dhe wime of flsay
minder may Be oumied oup sonsisbordiy with U Eighd
prnl Frogriset Ameandsmnbs
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To: File Date:  July 12 1976
From: Chris Wedtnad
CAFITAL CASES -= 1973 TERN
Ta bhese cages, our primary coppoasibility sme £or
Perte T, 1T, awd 171 in Bo. 7&-025F7, dreng v. Geeppig.
The developooor of the samlysts for &1l five opinfons, howewar,
was & joint effeee of the Powpll, Stewsrr, fnd Steveans choobeve,
Justice SPewart's chaobers cesk privary recponsibilisy for
Fart IV of Erepg and Pare I11 i the other fouse cases, JSuitice
Seavens took prliery respeasibdlity for Pect 1 in the four
nan-Cregp Coses. Subptanclel edibing was Jons hy all
Lhree -nhull'hl!!l"-h on all parce of the five apinlone,
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