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Judge--The supplemental memo indicates tha points
made in th¢lotion to dismiss (which !-ext to .
useless), e author of the supplemenfal memo W‘L
recommends a note, and the Conference may well

settle on that., Your vote should be guided by v
your position on the appropriate scope of review ?

in sex discrimination cases. That issue will be
one of the topics for summer study. After you

have analyzed that, you may want to develop an

gve;all position for dealing with all these cases,
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1. FACTS: Appellant and appellee were divorced 13 years ago. Their
two children, a boy and a pirl, were awarded to appellant but appellee was

ordered to pay support until the children reached majority. In Utah females

reach majority at 18 and males at 21, Utah Code §15-2~1., When his daughter

reached 1§ appellee ceased making payments and appellant brought this action
et — ————— "

to strike down the statute and regain the paymments until the daughter reached

21, The Utah Courts held that the statute did not uneonstitutionally diseriminate

——r .

on the basis of sex, It was a rational classification.
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2. ISSUES: Which equal protection test should be used here? Whether
B15-2.1 violates equal protection of the laws ?

3, DISCUSSION: Appellant cites Reed v, Reed, 404 U.5, 71 [1971) and

Frontiero v. Richardson, 411 U, 8. 677 {1973) claiming sex is a suspect

classification and the diserimination should be struck down. Appellee cites

the Utah 5C reasoning that males normally are the breadwinners and in order
to fulfill this duty they should be supported further into adulthood to gef an
education, and that fernales generally mature and marry earlier than males,
thus th\Ey__do not need me. The Utah 8C concluded that these
notions were reasonable enough to constitute a rational basis for the classi-
fication., It also noted that this is a political question, better left to the
legizlature. The guestion is ¢lose encugh for this Court to deal with it.

There iz a motion to digmiss and a brief in opposition,
NPT Kelly Utah SC Op in Motion to IHsemigs,

b /244
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1. This case presents a challenge to a law establishing the age ‘pp?
T s = aa —— "“'-

of mminority in Utah., In Utah, the period of minority extends in wa to M
I\''—-"-‘---h.._..-..——-l-.ﬂ e ) e M T
age 21; in fernales to age 18, The Utah Supreme Court upheld the statutW

hased on raticonal grounds, e ;ﬁ L

2. FACTS: EBection 15-2-1 of the Utah Code 1953 provides: W‘;&'fy}%
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"The period of minority extends in males to the

age of 2! years and in females to that cf 18 years:

but all minors obtain their majority by marriage. "
Appellant Thelma Stanton and her husbhand, Jamesg Stanton (appellee), were
divorced after nine years of marriage on November 29, 1960, The marrijage
produced two children, Sherri and Rick, who were placed in the custody
of their mother., The divorce decree required appellee to pay $100 per
month alimony and $100 per moenth for the support of each child, Appellee

made these payments uotil February 1971 at which time he ceased paying
it

for Sherri who had reached the age of 18,

Appellant sought a judgment for support payments for Sherri
accruing since that time. The trial court accepted the Utah statute's
definition of minority. The Ttah Supreme Court affirmed,

3., UTAH SUP CT: Ina unanimous opinion, the court found a
-~ e P

rational basis for the statvwtory distinetion, The court took netice of
ﬂ_ 3

"changing conditions' but stated that itwas "remarkable how some of [the]
old notions do continue to prevail as to numetous interesting differences"
between the sexes,

Included among them is the belief held by many that
generally it is the man's primary respongibility to provide
a hotne and its essentials for the family; and that however
many exceptione and whatever necessary and proper variations
therefrom may exist in differing circumstances, it iz a
ﬁ salutory thing for him to get a good education and/or training
before he undertakes those responsikilities,

M Perhaps more important than thig, there is another

widely accepted idea: that girls tend generally to mature
physically, emotionally and mentally before boys, and that
they generally tend to mariry earlier,

¥]
"

"
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Acknowledging, however foolishly, that "as a court made up of men, there

ig a possibility of masculine bias, " the court went on to risk the observation

that appellant's contentions involved "matters upon which reasonable minds

might entertain different opiniona. ' The court concluded: "It is our

judgment that there is no basis upon which we would be justified in concluding

that the statute is so beyond & reazonable doubt in conflict with constitutienal

provisiong that it shovld be stricken down as invalid, " The court stated that

appellant's contentinng were properly left 'to public scerutiny and debate, and
Voot trnsestdef

action to be taken thereon by the representatives of the people.™ Pont ol e

The Utah court apparently preferred to ignore the recent line of

cases from this Court commencing with Reed v, Reed, 404 U, 5, 71 {1971},

and Frontiere v, Richardaom, 411 1.5, 677 (1973).

4, CONTENTIONS: We've been through this before this year, \/)IA)

go I'll keep it short, Appellant argues, of course, that .the Utah court erred

in its standard of review, Instead of the "beyond-a-reasonable doubt-in-conflict-

with-a-constitutional-provision"” standard, the court should have applied Reed

and Frootiero to invalidate the statute. The statute not only acts to deprive

a mother of child support but alse affects males and fenmles differently with

regpect to many riphts and privileges in Utah; the right to contract (15-2-2

Utah Code Ann, 1953); the right Lo purchase aleohplic beverages (32-7-15

Ttah Code Ann, 1953); exemption from earnings from execution (78-23.1 [12]

U.C. A, 1953); and access to the courts (Rule 17(b}, Utah Rules Civ, Pro.).
Appellant argues that the Utah Court merely "surmmised' the basis

——

of the statute since it was enacted in{18B8.} She adds that Utah has many other
e

e —
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gtatutes establishing other age limits for otpg))males and females: Zl-welfare;

i T - B g
2]1-support for childrenl{?.}; 21-gifts to minors; 19-tobacco purchases; 18-vobing.
She says "surmising” legislative ﬂﬂiﬁéﬂ'precluded by Frontiero.

Appellant notes the analysis of the Utah court conflicts with that

found in several federal circuit court cases,

5. DISCUSSION: My guess is that the Utah court intentionally avelded

thig Court's recent line of cases, They're trying to tell us something., And

I think it's basically that the Court shouldn't knee jerk at every inslance f? -;:,‘-’

Tl

where the legislature differentiates on the basis of sex. e

There is no motion to affirm or to dismiss.

BiT/74 Enicely Op Utah
Sup Gt in
juris, at.
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MEMORANDUM

3 Penny Clagl DATE: February 3, 1975
FROM: Lawis ¥, Powell, Jr.

Ho. 73-1461 Stentem v, Stanton

This is the Utsh cagse in which a divoreed wife attacks
the validity of Dtah's statute which prevides thet the
"period of minority” extends for males to age 21 and for
femalas only to age 18,

T have no difficulty with the merits, as the stetuie
ir wy view is clearly dimcriminatory amd invalid wnder the
rational basis teat.

The principal issue argued in appellee’s brief is lack
of stending by the divorced wife snd mother to attack a

gtarute which does not diseriminate against appellee om

account of her sex, but rather is discriminatory againat the

deughter. Appallant's rather eryptic discussion of the stending

iggue relies primerily on a Utah case which epperentcly ssyet
"alimony relates to the support of the diverced

wife, wnd suppbri money relates to compensation
to a spouss for the support of childrem.”

e

The divorce decre@é in this case provides that the support monsy
shall be paid te the mother and no doubt she has a financial
interest. This would seem to afford sufflecient interest to
provide stending; yet, @ ‘hewr compleint ie not that she has

been digcrimineved against because of her sex. The diseriminatio




24

rasults from the sex of the daughter, T am inclined to
think that standing exists, as appellant is not able to
collect the agreed support money im view of the discriminatory
provisions in the statute. But I would welcome advice on thia
iassue.

Appellees aleo argues that there was & ptipulestion between
the pairdss which works "egtoppel" (Appellee‘s Brief p. 7).
T do not find the stipulation in the appendix, although the
trial court's findings of fact and the divorce decree both
referred to & "stipulatlion” with respece to property wights.
Perhaps we should take a lock at the atipulation in the record.
Tn any event, appellee in his #ifidevit (appirently the
squivalent in this proceeding to an answer} did not rely on
the stipulation {see Appemndix p. 13}.

Finally, there im an alleged issue of mootness - although
in view of appellamt's pecunisxy interest in the litiglatiom,

I sgee uo basis for this argument.

L. ESR  y I%a




£ L1415 |

Supplemental Memorandum

Stanton v. Stanton

From PC

A relatlvely thorough review of Utah law reveals
no Utah case laW'géigaFthe Utah Supreme Court's decision
in Stanton, giving any indication of the age at which
a divorced father's child support cbligation terminated.
The case law simply makes vague references te support
of "minor children,"

At the time the divorce was granted, there were

relevant
throofstarutes mia

g § 15-2-1, the statute at isgue here, which says

nothing about suppert cbligations and appears in &
chapter titled "Legal Capacities of Children'; the
Uniform Clvil Liabllity fufbuppnrt Act, which explicitly
governed a parent's support obligation and set a uniform
age of 21 as the terwination date; and a criminal
nonsupport act using age 16 as the point beyond which
a father was not criminally liable for failing to
support his children,

In that context, and in the absence of case law
applying § 15-2-1, 1t would be gpeculation for the
Court to say that the Stantons must have contracted their
diverce stlpulation with reference to the 18- year

cuteff for female children.

frmy
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16 DRAFT
SUPREME COURT OF THE UNITED STATES ’a o

No. 73-1481 ’ 4/{7

%
Thelma B. Btanton,
'3/ 3

Appellant, On Appeal from the Su-
. preine Court of Utah.
James Lawrence Stanton, Jr,

{March —, 1975]

e, Justice Brackwmus delivered the opinion of the
Court.

This case presents the issue whéther o state statute
specifying for males a greater age of majority than it
speeifies for females denies, in the eontext of a parent’s
obligation for support payments for his children, the
equal protection of the laws guaranfead by §1 of the
Fourteenth Amendment.

1

Appellant Thelma B, Stanton and appellee James
Lawrenes Stanton, Jr., were married at Elko, Nevada, in
Februpry 1051, At the suit of the appellant, they wera
divgread in Utah on November 28, 1960. They have a
daughter, Sherri Eyn, born in February 1853, and a son,
Rick Artung, born in January 1955, Sherri beeame 15
on February 12, 1971, and Rick on January 28, 1973

During the divoree proceedings in the Distriet Court of
Halt Lake County, the partics entered into a stipulation
as to property, ehild support, and alimony. The eourt
awnarded eustody of the children to their mother and in-
corporated provigions of the stipulation ingo its Findings
gnd Conclugions and into itg Decree of Divorce. Spe-
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We turmn 4o the merite.  The appellant arguea that
Ttah’s statutory preseription establishing different ages
of majority for males and femalea denies equal protec-
tlon; that it is a classifiention based solely on sex and
affects a child’s “fundamential right” to be fed, clothed,
and sheltered by its paremts: that no compelling state
interest supports the classification; and that the statute
ran withetand no judicial aerutiny, “close” or otherwise,

i1} relationship to any ascertaingble legiglative

1 I'le appellee contends that the test is that of
rationality and that the age classifieation has a rational
basis and cndures any attack based on equal protection.

We find it unnecesaary in this ease to decide whether
4 elassification haged on pex 1= inherently suspect. See
Weinberger v, Wiesenfeld, —— T 8. —— (1975); Schles-
inger v. Sollard, — T 8. (1975 ; Geduldig v, ddelio,
417 T, 8. 484 (1974); Kaehn v, Shewin, 416 T, 8. 351
(1974); Frontiero v. Richardeon, 411 11 8. 677 {1973);
Reed v, Reed, 404 T, B, 71 (1871).

J_?_t_aeiri_. we feel, is controlling here,  That case presented
an equal protection challenge 1o a proviglon of the Idaho
prohbate code which gave preference to males over females
when persons otherwise of the same entitlement applied
for appointment as administrator of & decedent’s eatale,
Mo regard was paid under the statute to the applicants’
reapective individual qualifications. In urpholding the
challenge, the Court reagoned that the Idal
eorded differeat treatment on the basis of th
that it “thus establishes a elassification subjest to serutiny
inder the Egual Protection Clause.” Id., at 75, The
clause, it was said, denies to Btates the power to legislate
that different treatment be accorded to persons placed
by a statute into different elasses on the basis of eriteria
wholly unrelated to the objeetive of that statute.” Id.,
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abridped on account of sex,” and that “[b]oth male and
fermale citizens . . . shall enjoy equally sll civil, politieal
and religioua vights and privileges,”  Art. TV, § 1, and,
mince long before the Nation's adoption of the Twenty-
gixth Amendment in 1971, did provide that every citi-
zen “of the age of twenty-one years and upwards,” who
sptisfics durational requiremente, “shall be entitled to
vote?  Art. 1V, §2. Tlah's statutes provide that any
citizen over the age of 21 who meets specified nonsex
qualifications is “competent to act as a juror,” U. C. A
§ TH-46-8, may be admitted to the practice of law, § 78—
51-10, and may act as an incorporator, § 16-10-48, and, if
under 21 and in need, may be entitled fo public assistance,
2 55-15a-17. The ages at which prrsons may scrve in
legislative, executive, and judieial offices ave the same for
males and females. Utah Const,, Art. VI, § 5, Art, VIIL,
§8. and Art. V111, § 2. Tobacco may not be sold, pur-
chased or possessed by persons of either sex under 19
years of age. §876-10-104 and 76-10-105. No ape
differential s imposed with respect to the issuance of
maotor vehicle licenses, § 41-2-10. Btaie aduli edoeation
programs are open to every person 18 years of age or over.
§ 53-80-5. The Tniform Gifts to Minors Act is in effect
in Utah and defines g minor, for its purposes, as any per-
gon “who has hot sttained the age of twenty-one years,”
87515211, Juvenile court juriadiction extends Lo per-
sons of either pex under a designaied age.  §§ bi-10-.404
and b5-10-77. Everv person over the age of I8 and of
spund mind may digpose of hia property by will. § 74—
1-1. And the Uniform Civil Liability for Suppori Aet,
noted above and in effcet in Uiab sinee 1557, imposes on
each parent an oblipation of support of both sons and
daughters until age 21. &8 784562 (4), 78-45-3 nnd
TR—4D4,

This i not to say that § 15-2-1 does not have impor-
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Wiareh I4, 1473

Re: No. T3:1461, Stanton v, Stanton

Mear Harry,

Iam glad to join your apindon [ec Lhe Couct
in this case.

Sincerely yours,

,..r."'.

-

My, Justice Biackimmun

Coping o the Cobforenes
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Washinpbu, B, 70543
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March Li, 1973

Re: Ho. 73-1481 - Sromton w. Sganton

Doar Haroy:
Flease joio me iw your opiafon io this
CAaRLD,
Sjncuyuly,

“

-

Mr . Justice Blackrun

Conics ta Con Core
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Duar Larry:

I agime,

co: fhe Conflcrence

Srgrome Cerat of e Tetied Slales
ATasuizgten, M€ 0503

March 1F, 1975

Atankon wo Blanion
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cerely,

C
v e
&

Mo Jdestice Blackmsa




March 14, 1975

Wo. 73~1461 Stanton v. Stanton

Dear Harry:
Please join me,

Sinceraly,

Mr. Justice Blackmm
1Ep/as
ce: The Conferemce
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Snpreme Gourt of thy Finited Sintew
Waskington, B.C. 20543

kel pram OF

THE CRIEF JJBTICR .."':',-'ll'i.l .?' 1‘??5

Fe: T3%-1481 - Srapton ¥, Srarnton

Dear Harry:

Pleasze join ™e.

Regards,

Mr. Justice Blackomun

Conicd to the Conferences
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