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Timely

r{;w;ﬂaﬁ 1
citieens 1 the United Stotes, even 30 tha eMildeon are L]h—-;.ﬂ:"nu_ the Acl tilkewicg
4 1Ln5uI_ — . - _ -

T LY exerpls from the guotas even the lloxidrmate children of mothers who are citizens

#%Wd ar perroanesd residents, Uhe Act, however, comfainsg no 2imilar gxpemption for the

E.Id.':w'l - T [ — e p—— —_——

T T T e
—_—— e ——

ﬂ'u_ fathess of illepitieate ehildren oy ey ollspriog, The three-judge court, wilk oo
{ Jjudge dissenticn, nplichl b schere apeinst appoellasts' carstidudionel attach,
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1. MAGTS: Onpe of the anpellants iz At Amecican citizen by birth, whe
sttemiptod 10 bave his aopeilant father daclared o "parent” wreder 1he Aot 50 thas
the falhes, o .L.:Lmair.an. citiver, might remain permarcntly in the U5, Anather
appellant iz a meduradized Americar cilizon wha atteropted 4o hawve Bis iMcaithmole
sor, @ citizen of the Frenchk West Indics and also an appellant, aofficially declarel
bis "'child™ wnder the Act su that the son covld reside permanently inthe 0.5 with
Wiz Fulkero, Twe appellants are permanent resicents of the U8, who saupht te have
their appeliact father, a Jamnican who had not macried theic mother befope hor
death. classilied as their 'parent” so that e might Hve with therm in this counrry,
hidt heaw

The three-judpe court found that W1 these applications «lker 4 Imned
down or irevilably wenld be, because of the provisions of 9 U, 8, &, LI0TI41) anel
(2}, which define ehild, " "parent, " "father, " apd "medbes, " and 3 U5, 114 Lib},
which Lifts dbke jrimdpration ceatas fobr tkase whko fal]l within the Selipitions, The
court alaa aceepted appellvnly’ claio that, becznse of nurmericnl guetas and
gcroupailiona] certificadian reqguiresneatd, the alien tathers and child Rad oo olhe:

practical way to become permancnt residents of the G5,

2. THLEE-JJIDGE COURET DREGIS:ONs The rooart f1vs51 hield thare ane of the

appclliints, whose applicalios had been deried by the 11, 5, Consnl ie the Doncinican
Ri’:[_'-'ll'l_'-'lin:', Tiadd Ht.‘wn:l'i.n_g Feg ch:’h]]q:ng{* tkitk aactinr, The court declined to exiend 1he

dactrine ol aon-reviewability of consclier action, see, o, B locagis - Beloya v, ,E"_'r-,

10 F, 20 33 [Ca 10 1975, bevend the visa setting wherte F oripinsted,
Op the merils, ‘he cantt held thol 1ke classification attacked way & valid
wxercing of Congress' voery hroad power Lo deeide who ooy and whio may mot Le

wilmiatted to the Unitad States, ciling .i‘\:.}ﬂi.llg:-‘l:'.._lal_fl‘l. v, Ir'.'i.lnﬂl, AlbE 1., el []UT?_J.




-5 -

The courl 2aid thal "while Congress' view about what 2ind of marital or parenta
relation should ke encouraged in tlis cavntty rmav differ from the individaal viewr
leslel Loy the meernlaed of lhe courts, it iz not for the judiciary fa nsarp tha legivlative
funmetivn. . o " TG EG 2pp. AL pe 5y Fhe couct tnapht the clissification conssiva-
tiorad unless "whoelfy devoid of ony corceivable rationsal parpese” or "Tundamre=+.11.
ajrmid at achiveieg o gor! cprelated te the regelatien of immioratian. ™ J, 5., app, <.,
B. 7. The statule met this tesd, " wiew of the pead ‘a establiahk administ rative
procedures sbroad which can process omigration application:s elliciently, avaid
cxirepmely dilficwlt problems of invearigation and pracl, acd minimise the potenrial
for akam elzions. " T 5., a»p. AL a0 B, M wenld be harder, far example, for an
cAaralaterd adalk ba Jikse 5 An et roktber [t]‘ll;_! red] matkers's roame wonls li:-cc]':l-'

e ar w Bicth certificate) than as an anw ed Jather.

The court aceepind that the purpese of the stolwte was 1o allnw famisies to oo
re-united, but thowght that che definiticn of "family" was up e Congress. Meorcover,
the coar! natasd, the "prasibility of whining aae's closest Eamidly b Lhe UOniled Slacao:
1% o privilege granted by stadute, not a right piven by the Constitution, '™ J. 3, ap»,
p. 10, As to the citizer or resilent whose relative s excinded. "rthe barden of
separiation . . . when [he| determines not to leave this courdrey in order to he wat
the alicn, is not the egutvalent of the stacatery destenciion of the marriage or fare

relationghizn. *' 1d. Thu caurt also paraded same horebles ina fooknoda:

aral argement thar plainiffs ! position cnubll have sober.

I-I“' ! Waansel for the Save ramaent pcr::u.‘l&iv#]&‘ ﬁl.'.ggcr:h_:l:i. o,

ing cansequencas iF adaptml by imrdpration efficialy;

am wnma el rmather Tiving: hace coudd Bring e the Coided

Gtates A1l of bpe Mlepiticease ckildren, eoch of wham

et '|::|r:i!1i.__' avier his ar her Biological Jather: coch Fatker
eoaaled Ehen I:.rjng oca et ﬁ a2 M ghililren he v over
Tathored, and thercafter cack of thoese ~hildren could bring
avier bis o7 her pother. who could then bring over a1 of ker
illegitimale ehikiren, ote,, vte., ©1c," T8, app. & at

e ddisav, w, |45,
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The three-jadpe coart sherefaore disrmiased appeliants' cammplainl,

Judge Weinstvin dissentedt in o thoreagh ard wide ranging vpinion. 1le

fucused rn the imerests of the pacon? or child wlroinly residert o or o cilizen af
tlis comntry. “'The guesticn thee bocomes whethey a Conpgres=ional clasaificatoon
ol citizrens il povonaneer taditloats which :-.~q_=.1.-'-r=.1'r:-'|':,' -:]is.'l.rlt'nr'.',.'l.ﬂc.-\; thom mAy BELLE

raditiopal comnstitutions | scrating merely hecaese 30 55 set in alicmsge lepislation,

_—

Fo50, app. 13, pe T The clowsificietion affected the right o "ronceive and teisc
one's chilrlloen, ! Sti_ln'll::_,r v, JWineis, 409 (1, 5, 643, 697 ¢1972),  Jaclpe Woinstein
wakld have struck It down Becansc it was imoermisyibly bosed on gender anrl

illepitimacy, citing, inter alia, Jienes v, Weinberger, 417 U5, 28 {1974, and

Welbpr v, Aetna Das, B Survety Co, o 406 WS, 1da (13972, an Jliegitimacy; Woinbervor

v, Weieenfeld, Jrp U.5, L3 (197530 Freatiero v. Bichavdson, 401 U5 677 (1973}

on pender.
Toler wrimsltn, Fovad

A ac evideoce thar the special males bsr vnwed fabhers werg enctec
to prevect aparicus claims, and ineny n'vun’r-iil-%!’.d cab serve that purposc: claime
involving a mather-child relationahio were invesligated by looking Lo the same su
of nvidesce Flar aeongzle S relevane tooa fether- child :‘n'_'l...i.f'icur'.ﬂ'.'rip. R T :'|.:si|:.'|£:'|-7'
B Tee reaathers af Wllepitirmate children and mer elaimgng te be Sthers of legisionae el
legitirme, av illegitirate children inoa sten-child siiuation, 2nd their respoctive
children, would have as moweh diffiewldy or @ase in prosensicl fravdulent proead A
weald o man ctaiming ta be the dLhey of an illegatiznale child and Ris chaldl
JuS5., appe B, pe 21, He foued nwthing tz lidicate thatl Coengress intended to poalie
gome ivdpnient aboad Lhe relative stvenelh of vunaed moindher-eokhild Simly wnies ax
lepitionade father- ekild wnits, on the sae hand, as comoas ol with Wepitiaate Dok

child units, on the other hand, and theughl there was no conpirical baris for sach o



@
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jl-.:']gur-_{tn_: in any event, I¢ 1k Aar was bBas=ed gr surh a p:re-.ﬁumpﬁ-:nn. it was an
impermrissible conclusive prosamptios inthe aldeove of some mwchanism by whicn
1l%egitivnate [athov-son unils could shon, as Jadge Weinctein shought appellants
coml, inat ehey really were a family unit that snonkd be cennibel,

3. CONMTERMTLIONS: Steessing the "lotal arbitrarviness and complei:

irradivnalily" of the claseiiienlion, o5 well as the "wholly spacalitiee™ maiace of the
three-judpge conrt's soarious clains analysis, appellaala’ arguments basically track
the dissentiop opinion,

4, DISCUSSIOM: The statute permity an Amierican gibixen paresl fo Lrias

in an illegitinuate child i€ the parent i2 4 woeman, bot dees oot allaw 1 parsenl who is
a man 1o de so. M oalse permits an American citicen ehild te bring o his alien fatliee
if the child is fegitimate, but does cotb allow the child o de ro 3f the child s
illepitimate. 50 lenp as one looks, as ihe majorily did, fo the inferests of the allen
seehing admissien o the Umted States, the case is Exivly casy,  Tub as Judpe
Weinslein makes claar, the majority apinins lacpely fails to deal with the tnterssts
af the American citizens and perrmanect T.5 reridents wha wish ta re-unite thoir
farnilics in this countsy. 4 response might do se with mere precision,
Tharo iz no ToEDUnES,

Reuazater Jes in 2.5,

sf1a4

ErES
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Moo 546297 Fiallo, er 8l v, lowi, Attorney
Genetal 2f Che United States, o al,

This is an appeal from a threc-jwdgze Districc Court 1n

New York that suscained (2 to L) the wvalidity of provisions
0f the Immigration and Nationality Act, 2 UV.5.0. & LIl et seq.,
defining "parent™ and "child".

The plaintififs belew (appullancs here} are threc sotsg of

e s ———
unwied, biological fathers and thelr illegitimate ehiledren,

—

e’

' The effect of ehe definiticons is Cco exelude (Erom preforential
. \I..- o~ stacus and hence admission in splte of immigkation guotas) che
E"i'j':‘:‘,w unwed alien fathers of illegitimate children who ace Anerican

citizens, and alsc to exclude the alien illegitimate children

*"w/ of unted farhers who are Amerivan eitieens.

')J‘V‘.ijn For ewample, Fiallo {one of the appellants) is an Infant
and an American citizen by birth. He applicd o Che Awerican
M""’:'}cﬂ-naul in the Dominlcan Republic to have his alien unwed father
‘Jt efficially declared to e his parenc under the immigration laws
VW g0 that the latter could immigrate or remain pefmancacly in

the Unicted Stares. At Lhe Lime of chis suit both parents of

Fiallo were living together in chis country with him, and

the unwed Eathet could quality as a4 parent if he legitimstized

= —— e -

. Fialla, But the degree of the father's desire o legitimarcize
e




bis tllugitimebe son, and remaim in America, may be indicated

by the fact that he has declioed o legitimarize his son by

P e —

marrying the boy's mother,

Anather appellant, Warner, a naturalized Amccican ¢itizen,
wants [0 hawve his illegitimake ann, & <lbtlzen of Prench WHest
Tnciey, nfticially declared to be his child within the meaning
nl the Act o thar the boy may remain permaicencCly wich his
tather in this countyy, Again, the boy was neither the facthec's
legicimate nor legitimiated offspring, And hepce did nor come

within the Act's definition of & child.

Decishon of CAZ

Afcer cejeccing, in a single paragreaph, the government's
atgument that the refusal of visa by & .5, counsul is not
Subject to judicial review (i.e., 15 non juscleiable), CAZ
addresred the merits, It started "with the propusiclon chat
congresstonel power to make rules for the admission and
evelugion of aliens ls execoprivnally broad.” Kliendieost v.
Mancdel, #0858 U.5. 733, 766. As stated 1in Moandel, ao alien
has no constitutional ripnt to ontec or remgin in this councrey.
In specifying the kind of relacionships which jusclfy spooial
preference, under che immizratico laws, CAZ emphasized che
witde Latilude and disceetion of Congress.

The svavutoey definitions distinpuish between che prafercence
gecorded unwed mothers and upwed fathers, accerding proefcrential

Eroeatinents Eo the methers that are denied the farbhers and ehe



r

. illegitlmate <hildren of such fathers. CAZ2 sustaloed this

disvinecion becavuse of Lhe inceeased cpportunlty for fraad

with respect to unwed fachers as compared wicth unwed mothers:

"Howewer, in wview of the nesd to esgablish
administrative procedures abkraad which can process
iniigvalion applicatlons elficienctly, avold extremcly
difficulr problems of “investigation and proof, zod
mtmﬂmmriﬁéﬁm%anmc
say rchat Lhe legislative deeision to exelude wawed,
oinlopical Eathers and theirc illegitimate children
from che sratutory definitions of parent and child
is partently unreasonable, £f. Faustine w. IkE,
supra. For exasple, while the games of biological
wothers reutinely appear on such dosuments as birch
certificates, this may nof be the cese where unmarried
fathers have not acknowlodped paternity officially
at abgut the time of birth. Although such evidenco
would not necessarily:be conclusive of one's status
a4 # parent, nevertheless we perocive that it oight
be more dilficult for an unrnelated adult to pore as
a child's mocher than a child's farher, where che
birth certificate contains & definite name aned

. fdentificarion of the mother oonly."

5ii's Brief

The 5S¢ argues first thar the issves presenred by this
appeal ave nponjusticiable, contending that the formulation
of policics wlich respect to the admission of allens 13 8 hagic
characteristic of soversignty and 18 oncrusced by the
Constitutinn excluosively to the political hranches ol govoern-
ment., I suppose this is the "political question' argument
which L find difficult ko dirtinguish between ehe "justiciabillioy"
argument in & context such as rhis case.

The 3G furiher argues, as would be expected, Lhat oven

if immigraricn policy deteorminztions by the Pegislative and



exccutive branches may be reviewed by the coures, § L0E(R)
Acvontginiog thesge definiticns) has a raticnal basis and
furthers legitimsate objectlwves of the fimipraticn laws.
Addeessing the arpument that theve is a pender bascd
disecrimination {against unwed fathers), the 36's bricf notes

the "seeivus pobential for immigratlion fraod" with cespect to

unwed fathers:

e

"The determinacicon of patevnitv [as contrasted
with murecaiey] of an 1llegitimace is difficule
undet the best of clrcomstances), it Ls all the
more dilfienlt when ic depends upon evenbs chat
aay have oveyprred in foreipn countries many
years eaclicr.'

Fusitian al sppeliants

Im a brict by the Hew Yorw Lepgal Aild Socicry Ehat makes
the most of a bad rase, the focus i9 on the =llepead
"fundazmental cepstitutional rights" - noe oi the aliens but
of the illegitimate children who are citizens of this country
and whuse alicn fachers are oot admiceed, and vpon the oowed
fathers who live in this country and whose illegicimate alicn
children are not Admitted, The perceived Tundancacal
constituticenal right, asserced as cthe basisz for the compelling
state Interest Lest g the "femily relationship” whether [E
bpe "legitimare or illegitimate™,

A5 the SC's brief points out persuasively, appellants

—_——

misconteive the pucpose of the immigration laws as well as
ﬁ_'_'_-._._-___.r'-.-_---_-__ —,

che oxtent of coagresslonsl auwthorficy and diserciion with

rezpect o Lemderants.  The purpose of such laws was oot Co



urite in this countey bielopical families under any and all

clircumstances. 1Ls purpoesc was bo control che eatry of aliens,
and as I am presentcly advised the classification here challenged
at least has the minimal Tational basis required for lemigration
legislation,

A3 I view the clazgificaticon to be wallid, I neod oot

declde the "political guescion' lssue = although logically

that ls the Chreshold gquastcion,

=5
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T Mr. Justice Bowell
FROM: Cone Comey
RE: Wo,  15-6297, Fialle w. Lewl

BOBTALL BFRNCEH MEMD

"t m—

There are essentlally Ewo lssues i Ehds case.  The [lrst

issue is whether the “equal proteccion' e claim in the

'immigraticﬂn context is reviewable., The second gueselon,

assuming reviewsbillty, is whether there is a rational hasis -+
PR Hupnnral_the distinceion {n trestment et 1ssue in this

Etatuturypﬁ_ﬂuheme.

T. REVIEWABILILY

The 53 is on firm ground when he concends that Congress has
broad power over issues concorning the adembem admission of
atlens.  BEut thls in ltself does not wmean that the exercise of

that power 1= always wnrevicewable, Juse last Tarm soveral

daclsions of this Ooure inddcated that review in the impipgration
area is“narrﬂwz rhosoe nhisesbiscoaiibeseer declsions did noc
guggest that judicial review was ponexistent, '"Iv 1s Important
ta nete that the autherity to ¢ontrol [omtgratlon Ls not only
vested solely In the Federal Goveynment, [citations pmitted],
but alse that the power over allens is of a political character

and sl thercfore subject only to nerrow judicial roview."

W Hampton v, Mow Sun Wong, 96 5. Ce. 1395 (1576}, ac JEEEE 1904

n. 21. '"Tn the cxerclse of ite broad power ower nnturatﬂi&atinn

and immigration, Congress regularly wakes rules Chat would be



9 ¢ e,

. unacceptable i€ applied to citizens.' Makthews v, Diaz, 26
S.CE,, at 1891 (1976}, Bur rhe judiclal e eb—
ey branch is authorized to intervens whete "the paramount

| law of the constirucien”™ Ze requlres, Foog Yue Ting v, Unitced

States, 14% 0,5, 698, P13, cited in Hampkon w. Mow Run Wone,

46 S.0t. @b 1904 n.21. The gueselonm here is simply wherher

in a case of this sort the Constipurion authorizes limited judicial

Intetvention,

ol e Lop-in a1 ant emasd
P "pofitical chiTRcter!
Ftztant prfle dme ot

.' baswd on ¢ Factors L

apl closgdy

relace to the acber’ of Armigrarion riplilatin

prron to allsapplicafions gfeplicdnes:




.
® ®

1 think the answer is yes. [ rely In this regard primarily
[ gqry
on the fact thap Cengress has * dccess to okl this country

d

Eﬂigmwixmt

on an Applicant's relationship to a cicfsen or porccanent
resident. Thus, as the dissenting judge helow oeoked, this is
not a simple casce of classifying aliens for che purposc of

preferring some over orthers for cntry. llete, the congresslonal

puroose W82 Lo make some attempt o reunify Soudbdess fanllies,

T — T—

P . LN
and part of the congressional concern was e forused on citizens

Ty

n . o
a J -ﬂnemanent residonts. . Wnen Nongress accempts Lo take some
—

sction in the immigratien ares tg Lurther an incercst shared
by all ritizens and permanent residents {eeunification of a
eplit family), surely rhere are some constiturional Llimies on

o v 4 s
Lhi v

thﬁtﬁungreaﬂ can draw, For example, I
doubt chat five members of this Court would be willing Lo [ind
“"unreviewalble' a congressiomal statuwte that allowed whites and
whites alone teo bring fo tlelr s inmediate velatives free

ol all immigraclon oeeees quotss., ALl chree judpes below found

" the SubstantiEue claim to reviewabla, and ] -l apree with

\

chem.

On the meriez, T don't find this fo be a difficult case.
Br There 1s in cthis lomigration area, as im the ares of Indian
affairs, a long history of censiderable deference to congressicondl
judgments. and alcheough Ehere may be judlcial revicw in this
cagse, T would emphasize che fact that 1f iz & narrow and limited.
The majority of CAZ o applied a standard of review which 1
think ia pethaps appropriate, and which appears to regquite @

somcwhat less Jjustiflcation Chan the repular rational basis



O ® ”

test; © Unless the imeigration laws in gquestion arve wholly
devold of any cunceivghle rational purpose, or are [undamentally
aimed at achieving a geal unreiated to the regulation of
immigratien, thev ate not & unconsticurisnal eneroachoents on
the zight ko equal protection of the laws." app. al 57.

Applying £hat test, or evan a somewhab moTe stringent Lest,
to the facts of this case, T find the distvinction in
tregtoent ractiomal, The 5C makes two arpuments wlth respect

r——

to the basis for che disctinction In treacment. The fivst @ I=

thet the congresaional prpose was vo reunite families where

Chere was a stomg interest 1in intimacy, and that 1t was reasonable
for Congress Co conclude that no such Intimacy generally exiscs
hetweeLniEural Fathers and rheir illegleimate children, especially
thosze Q* fathers who have pever chosen to legltimate theic

son% or daughters. T wounld not rely on kEhis arpument., In

the Ilrsi placve, itk runs contrary Eo what the Court has recently

ErEmtRbs  said with respecr toa illegitimacy in the context of

&

domestic regulatiuﬁiﬁ We have been moving to a position where
leticimace and illegitimate familes are iﬂ! cuéLidered to have
& strong degree of famlly inbtimacy and wunlcy, and T would not
start to assume the opposite in the immigration condext. Second,
I can oo ng reason £0 rely on this comewhat Yelegem "diztasteiul"

ArpumeEnt ﬁ\the S0 puees forth a second and entircly saullielent

reasan Ior the & distinction in treatment: administrative cob- D}Ply
— B S
venilence. BHee Brief for the nited States at 44, The 55 arguea

——

that parcmivy detcerminations are wvery difficult te make}i-.;_j...fzu-ﬂﬂa

when the child has been horm, perhaps many vears carlicr, in a



@ 9 5,

forelagn countey. There is & leglitimate geveromental concern

with thg problem of fraud in the Immigraticn arves. Whatewer e fe.
the Court’s willingness to accept administrative convenlence im
T - 8 Gl hasic for discinclicn In treatment
far [lepitimates In dowestic fegulatblon, that faccor should he
sukficient In the I{wmigration context wheve our review of the

decisions of the congress and the cxecutive Is narrow and limited.
T

Tt seems te me thae wou have the following optlons: j M
F1i5T: vyou could &y conelude that chere can be po judicial M

g be—
iy

reviow of the equal procection claim. That position is oot A
oy inconsistent with brozd laowuage in iomigroblon cases

. thaugh 1 do not chionk it is the most appropriate way to reselve

this case.

SECOMD: vou could conclude that chere 1g very limited JEEE judicial
ITET‘-.F-'J';-J, especially in a case like this where the right of aceess
iz hinged on a relatiomship to citizens and permanceni residentcs,
You could then find the statute's distinction in creatment to

be wm rational, relying on (1) the government's "lack of

intimacy" argument; or {2} the adwiniscrative convenience--
arnortunicy and incenvive Eor [rawd avgument, or {3} both

{1} and (?). aAs already indicaced, T would aveid rellance on

the degree of intilmacy between farhers and thele 1llegitimate

children, and would rely exlecuively on the administrat ivo.ee

EACRERERtE convvenience--opportunity for frawd bhasis,

@ s
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Bwpremne Cenrt of e bwiter Stitra
Bashinataw, (., tofLs

CLHARIEH" EiF

I
JUETICE T HUTGOS0 #MARS HALL Idecomber 13, 1876

Drear Chief:
Yo h:we"ﬂij_mecl e the opindon i No, TR-G2UY,
e —
’/""i*‘iaﬂﬂ v. Eewi, 1am gorey but i4wilh be imposaible for me
r
. bodake Ihig ancs® ¥ou will remiemier iy vole was thal ke
maost I ean do bz joln do tbhe adgment,” Obviously T eannet weitle

e opinion itself, 1 gt cannal ged croond my diszent in

Floindians: v, Maswlel, 408 L. 5.0 7545, lodeed [ would not wanl

o,

sinceroly,
748
T.Thl.

The Chiel Juslice

o The Contorenoe
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—

fdd this a8 a fﬂﬂtnnte_lﬁ. keved me Llndlcated to page 1Y,

-~

13.  The Ihhfreﬂt diféicul; of dﬂh&rmini&g.paternify
of an 1llegicimate fa cﬂmpﬂun#;d when Lt dapenda upgn eventa
that mnj have oecurred in‘faréiﬁﬁ :guntri;a q&f YEALS earlief,
ﬂnngr&gs may ﬁefl;hqug givéq_ggﬁ;tqnciﬁl UeLEht, in sdopting

the slagsificetion here challénged, to the likelihood of

s r

fraudulent uiﬂunPFlicatiuhE and'fhﬂiprnﬁleﬁa of proof and
pathﬂpﬂ increaaed immlgratiﬂn that likﬂly wuuld result:a{

‘//&L-&ML




Lipfas 21277 Flallo {(Rider A. p. }

Add @ footnote along the following lines:.

The FOVECODEAL ATZUES ﬁhﬁ:'thé-challﬂnged sé;tians
of the Ack, eobodylog aéltheylda "a.uupsta;tivé qﬂlicy_
rggulnt;ng Ehg_admiapian_&f a;ieng 1ntn'thg unitedlgtatﬂﬂ
. ig not an aﬁprnpriatu'aﬁhfect for judielal review."
ér‘, at 13-24.. glthnugh ﬁur_uaaea r?flect scceptance of
a judié?al regﬁénﬂibility under the Cnn5£itutinn évén with
_rEEPtcﬁ :D_thé power of Eﬁﬂgfgﬂs tu.regulﬁte the - admisalon
and vxclusion of ;l?ena;.ﬁheré iﬂ oo eccaslon to consider
in thi; ﬁaae Hhapher there. are Qr may be acnihﬁé of the
Congresz with Tespect Co dllens thgt aré aﬂ'egahntially
policy and political in'charac£er a8 to be nnnjnn:iitfﬁhln

nnnjuaticiaﬂle+
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MEMOEANDUN

TO: Gene Comey DATE: February 12, 1977
FROM: Lewis F. Powell, Jr. -

No. 75-6237 Filalle

A3 you suggested, it has act regquired a wast amdunt ¢f my
time to review your first draft of an oplinien. Indeed, I think
you have it very pearly rveady for a prioted chambers draft.

You will not be surpriscd by my priccipal comment: Tor
& cage of this inkrinsiec slmplicitly, and with the Conference
voie 9 aod "zip",ql9 pages of ctext are just Lot many. See
what you can do to cut the draft dowm. Although 1 heve aat
attemptad, erictically, to suggest where the "'cutting’ should
come, lr occurs to me that the folloving are possibilitles:

{1} The statement of the facts with respect to each of
the claiments perhaps could be suwmmarized in a general way.

{2} The discusgion of rhe bhorder search casSes S£pMS A
bit discursive, and can be tightened up,

(3} The same should be attempted with reapect to the
dlaeugaion of Mandel (p. 11, 11).

{4) The legislative hiztory alsoc cac be stated io more
concluscry terms -~ perhaps in & slngle parazdaph. appellant's
claim wich vespect to the legislative history ia frivolous,

as two or three of your quotaclons indicate.




Bather cthan dealing aseparately with the "second” and
"third" alleged diatinguishing factors, Lt may be feamible
to ftreat them togethsy sionce the voderlylip zresdonlng is the
game. I thiok ooe can give shorc ahrifc te both of them oo
the basale of prior cases. 1 have tinkered some with che
paragraph on papge l3J, a3 it deemw Lo be & rather weshk statement
standiog slene. Thia may be & further reagson for trestling
the second and third factora topather,

Some of the notes alao should he examioed closely with
the view to eéliminatlon or reduction. ALl of the information
io Ehe notes L2 interesting background, but I doubt that it
is wortcbwhile - iﬁ this case - to be quite a fulseome in
deacriblng the gcope of the immigration laws,

Deapite the foregoinag comnwnks, I think you have a good
arraighcforyard draft and have properly relled an the

congressional power over imwdgratiom.

L.F.P., Jr.

BB




Fopreeme £omrt of tye Hindel Sbdes
Wanbitgion. B, L Tty

CHaHILERD OF
JLESTHZE PUTTER S TEwal T

February 18, 1977

He: No, 75-6297, Fiallo v. Bell

Dear Lewlis,

I amn glad to join your opinion for the
Courl in LIRS case,

Sincerely yours,
h i
Mr. Juslice Powell

Copies to the Conference




Enprome Jonrt of the Winited Biatra
Waskinglon, B, . 20553

ZMALnEHE TF
LUSTICLC 'IARRT A Do ACTHEMIM

Re: Mo, 75-0297 - Fiallo v. Bell

DNear Lewns:

Please join me.

Sincocrely,

ol

-.—-""-r.-._._

BMr. Metice Fowell

cc; The Confercncoe

Febreuary 22, 1977




Buprrme Conrt of Hr Wnifeh Bintre
Rrahbtgton, T O 20303

SclAHAFAL OF

SUETIGE THLUHGEUD MARSHALL February 22, 1977

Be: No, T5-0297, Fizllo v. Brkl

Thenr [aew s

| shall trv my hand ot o dissenl with all deliberale
speed,

Sincerely,
T. a1,
dee. WJMasrice Powell

ez The Conflerence




Surprevte et of e Hrrbed Sbatew
Wankingtor, B, @ 203439

LHAwNrA'L =
AUSTICE WILLIAM o RERRSJIS™

February 24, 1377

Re:; Ho., 75-6H3%7 - Fiallo v. Bell

Cear Lewis-
Fleasge join me,
Zinceraly,
g
Mr. Justice Powell

Copies to the Qonference




Buprrme Goort of e Hnted Shhes
oo liighon, B, L. 20542

Crdegy A OF

ST CF DA B 5T HYLNLS

March 7, 1977

Pe: T5-6207 - Fiallco w. 8cll

Dear Lowis:
Pleaze jogin me.

RespeclLfully,

Mr. Justice Powsll

Copies o the Conference
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CHAYSO 13 EH
rFb CCHIEF JUSTICE

Fagrane Canrt of the Tmited Smira
Wasbrgten. B U 20540

March g, 1277
Ba;  F5-B28T Tiallo w, Oell
Doar Lewls:
I 3odn.
Begoards,

Mr. Justice Powell

cc:  The Conference
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mareies and s wife petitions for Jerge, hor proaf will. In
fact, b oo step ewere roaplex than hiz would Beopot anly
tieusl sha prove his paternity, but she ust alzo prove their
mueTiage. Mewvertheless she would be entiled o an oppor-
Lanity to prove thoge Taetss e s kol

Mor ieow Tear of nvolvment with Toreign laws aned records
g perraasive oxplasation of the omission.  In adméaistering
the Aet with respasd to legibionate] ehildren, for msomnple, the
ceitical iigae i owhether the stepa undertpken mre adropate
umiler local faw to revaler the ehild Jegidmote weal the Service
Tg hacume expert o sugh madesrs™ 1 note, e this eoreec-
tiom. that whare o ehibl was bor i o comelee I whach dl
ciihiligny e Iegisimate,™ proof of patenty iz 18 eeitiel issue
And tle proof problems ero wleotical e those invalval with
ok iligitirnde chald,

ernbe e aad e eoesciming sad aee cogneodick T conschir ol o
il il witle wgeel de-lrmninaliae: in clinenetueg temnlidere elaitits
13 the ozl nd oen:km ™ Ad st BALL

VTl warabeme are many i awre cannlries legiiimntioe zeage T
coevataplizloal oply Ly ssatriage o7 fes reqneal parents, Warier of fifencafur,
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Ciiven the csastenee aof Uaess procedures Al ertize, ik ig
difficilt milocad 1o give wonch weiphy o thr. ]'l}|HZILhP'-]?L‘IJ ad-
e sl ive comncenienee rationale,  Momover, os poted pre-
vipusly, His Couen will put allow eoneeees wizh proof ta

*justify au mopenetruble barrier that works 10 shield otherwiss
ividions diserimbsation.  Gemez, 409 U, 5. at DR, As ghe
fucts of 1kian rpse concluzively domosstrals. LRSS bus
“Failed oo vongidee dhe possibitity of o midile ground belween
the extremes of romplete exelusion and exsebyoeuse cietermis
natin of paternity,”  Trimble, — U 5 ab —— Alr. Waraor
s A rlassie reanple of seons who con resdily prove both
parernily  and eloseness, The Coversanent copecides this,
Tr.. wt 20 22 Vhe fack that he s dowed the apperiunty
tletnsztres Loyl oecosleenture thut Cot:greas hos Sailed b
Yearefully inasc fihe statale! te sltermslive cossicdemcaens,”
folat 100 quuting Mathewr v, Laces, 427 U5, 0t .. That
Eatlare 15 fntal ko e slalele™  Treble, =— T 5., 0 —

1Y

Whon Congress grants a lungdnmoital righd te all but an
ividiesly sdorgs] rlass of oibzens, and 10 is ahuyndpetly
elear thik suea bscenninnfen would b otolerable i say
conlest Lok imeesation. it 15 ouc duty b stoike the legizlua-
vicr dewen. Berause the Court condenes the mvidious elis-
criaeination i 1his rase simgely hocaust it s vaebgrlded in the
ammgration laws, | noast dissort.

L 1| P PURRY] 0T IRt PPETY SRR 1T (N FRTTO T T 1 Y 31 G PR ;*.-ri-.":lr-pr-.c-
e e Daee o epaler arnd legaey, Sletagidas o Afen Sae HWonep,
—_ 15 8 — B, Sogueesgi v Do, 474 10 E B 11073 -
Croodpuy v, Sen s 0T B C0E 09710, 0 e clear dlak agpellints
[ EOFTT ITTTTY B e AT "-"-'||-':.'-|. I 1|l-":'- maenl (he Beries ol the AsFIIES s at
Vi, B e vl s, chandd ales be cnrpbsl pe el See e 3, abpeu.




CrA—@LAL I8
JaTiCy JeAQA R

Soyrene eart of B Buifer Sates
Mo bl TN 2o

wnlre

Anpri]l 3, 1977

Re: Wo, 75-5297 —- Ranon :'-n'

Near ThorvEaod:
tlocse add at the oot of voor disscenting
apicion in cthis case the Toellowing:
MR, JUSTILE WHLLE alsa dissents,
sustanrially for the reascus started
by ®WR. JUSTICE MARSHATIL in his dis-

soent iof oplnion Y

Slncerely

vir, Justieco Marsiall

Copics ta the Conforeace
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Te: Justice Powaell
From: Geneg Cooey

Re: Fiallo v. Eell

I have taken a look at your roupgh drefr of a footnote to
be uzed a5 & responsg ko Justiece Marshall's disseac. O
page 2 of that propozcd footnoce there s the [ollowing statement:
The relevant sectioms of khe Aclt make ©lear that the "righc"
iz ome to lmmiprace, comferred upen the -~ ;oo "ehild" i
er "parent™ {az defined) of a Micted Staces citiren or lawfol
porranent veszident alien. Mo right is conferred dpon the vitisen
or rezldent aliem, . . . Conpress intended to create 4
preference status for eertzln nenrcsident glicns, not bto create
enforceable rights for American civiszenz, Ermphadry 4 iqpur ﬁfﬁﬁ"
P apree rhat chis point vust be the central concern of a raspanse
toe the dissent, but when we put it in those terms and comparc
our polnt to parts of the legislacive history, 1 agaln wonder
whether we are on the "right' zide of thiz wvore.
Though not gquoted on pages 12-33 of the appellee’s beick,
the House Report which accompznied the 1932 bill granting preferential
status to legitimate @nd legitimated children sugpests exactly
the opposife:
H. 8. 5678 implemenis the underlying incention of our
immigration lews regarding the preservation of the [amily unit.
A American cicizen will have the right to bring his alien
SpUse |WLIe oF nusband] As g nonguofa imcigrank. Sioilarly,

he will be able to bring his alisn minar child as a nomguota
immiprantc.

We discuss the 1957 act brisfly on page % of our opinionm, simply

£3 .8 sStarcing point For dﬂfcussinn of the 1957 amendncnts expanding
Fi I re J

the definition o includchuthcr and illegitimate child., But the

queted language of the 19%2 Act explaining the purpose @f the



19%2 Act {on which the 1257 apendments are based) is wvery hard to
art arpound,

Thiz particular piece of immigration legislatfen is in a sense
somewhat wnigue. It does not define eligibllity according o the
characteristices of the person coming acrpsa Che horder. Instead,
it defines pligibility according to whether someons in this country
fi) has a designated relationship with you and (11} files a petitbfom
en your behalf. Thus, 1t 13 guite posaible Lo say that Justice
Marghrll is correct without doding too woch, 1f any, damage ta the
ivmigration precedents.

For example, suppose this Court is confreated with that section
of the immigrarion act that scehks Lo keep oub fhose whe have been
conmdlcted of crimes Invelving moral turpitode. Obviously, thelr
femiles in this councry can claim that to kecep them out infringes
rhisz family relationship while allowing otheors with a similasz
family relarionship £o enter the coun<ery. Bur that elaim will pet
them nowhere, since Congress can decide within exrremely beoad
limits who 1s enticled to come Into the countTy.

But in this case Congress: has oot dicectly exercised that
powce,  Lnslead, It has saild that an Arerican cltizen or permatent
lepgal resident has a "vighe™ o have the eompanlonship of zomeone
in 8 foreign country if the persen in this country has a cercain
relationship with thar other person. A natural mother who resides
in thisz country can bring in her f1legitimace childeen, bub a natuzal

father canneot. [t both cases the persens sceking Lo come ASTYOSS

-

the barder are the same, and Congress has not objceted to the

1

...... -

ehildren Ehemselwes, Thus, Eﬁag}ess is not atkempting to draw

— —

o —



d distinction as tgo wherher the putarfwve irmigrant is desirable,
but it has Lnstead <Jrawn a discinction aceorditng Eo whether the
person in this country "'deserwes" the vighr te trigger cthe putacive
immigrant's admissien. This 1s not the uswal immigration casc

in which Congress draws distinctbons as to who 1s a desirable
immipgrant.

Ferhaps we ¢ould talk alter you read rhis memo,

R L T T N B~

E;Ll__ “d;ﬁfiﬁluiﬂﬂu?— 1E,LkﬁiiaﬂcapLA~L1§E?§Edgir
then. clald oy Flun e gtta-

LA loatlern Phaies bty bon e
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The thoughtful dissenting oepionton of our Brother
Mr. Justice Marshall would be persucasive LI its basic
premise iz accepted. The disscat is prounded on the
assumptien that che relevant provisions of the Act grant
“a fundamcntal cipht" to American citizens, a right “gpives
enly ro the citizen", nov Lo the alien. Post, ac 7, 9, 14,
The agsumption is facially plowsible because certaioly
the families of aliens are concerned. 3FuE ics fallacy
15 demonstrables f1Tom priociples of sovercipgoty, language
uf the Act, and the decigions of thls Courr.

The title vf the Act - Immigration and Haciomality
Act - Ldentifies che soverelgn power, entrusted by Ehe
Constitution ko the political braaches of goverpmment, to
admit or exclude fnreipgners in accordance with pereeiwved
national interests. Althouph Few, if any counttrias have
been more genarous than the (nited Srates in extesding
the privilepge to immigrate or in providing sanctuary tno
che oppeessed, limits and classifications as be who
shall be admitted are tradicvional and necessary elements

pf lepislation in this area. In 2uch a llne-drawing process



2.

exclusivns - as in this case - often Tesult in sepacativns
of relatives and in hardships. Mut & nonresident alien hos
ne tight to eoter the United States except as aotchorized by

law, z2nd a2 citiven or resident allen - whatewver the

relaricnship may be - aormally chn assceTt no gredbter o
diffevent right to have a nenreaidept admitced. I che
law were otherwisce, the soveresign power vi che government |
ta derermine which aliens to admit would be frustrated.
The relevant sceetions of che Act make clear thag
che "right' iz one to lemigrace, conferred upan che
"ehild" or "parent' (&% deliined) of a Uniced Srates citizen
ar a lawful permanent residenr alien. We ripht is conferred
dpon.the citlzen arEesident alien. The provisgions: In
question relateff solely to a special lenmigration preference,
a privilepge accorded to pecsnons who arc nob ciclacns oz
permanenl cesident aliens. Movcover, the statutory language
ig tuplate with referenves Lo "statuz" (e.g., "entitlement
Fo immipration status'", "an irmigrant wvisa of an alicno
encitled to a preference status', ete. )}, meking clear that

Coneress intended fo create a prefercoce statusx for certaln
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lfpfas. 479171 . Fﬂssiqge fogtoota in Fiello

The thoughtful dissenting opininn of cur Brother

Mr. Juatice Mrshall.w&é-ha—pum%-h&&iq

e T h e T P S8 i.; proundad an the
agaumptiﬂn that the relevant provislons of eha Act grant
“a fundamental right" te American citizena, & fight "'given
oaly to the citizen', not te the alica. Feoat, at 7, O, 16.
The assumpticn Iz facially plawaible becduse certalnly

the families of aliens are concerned, But Lta fallacy

Ls damﬂn;tfnbpéyiim; principlea of sovereignty, language
of the act, ﬂﬁd the decisions of vhis Court,

The eltle of ghe Act = Immigration and Hatinnnliéy
adct - idenuifies the sovereign power, entrusted by the
Cnnatitutinﬁ to the political breoches of geveroment, €0
admit or exclude ferelgners in accoxdspce with perceived
national interesecs. Although few, 1f ény countries hawve
béen more generaus than thg United Sﬁates ln extending
the privihege to immlgrate or in providing seoctuery to
the cppreasgsed, limika snd classifiﬁa;inns a3 to who
shall be admitted are tradiclonal and'ne:e&sary elements

of leplslation in enis ares. In such a line-drawlng procesgs
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Z.
exclugions - aa in this. case - often Tesult im separations
of relacives and in hardships. But & n?nreaidént alien has
no right to Entér the United States except 48 authorized by
law, and a Eitizen or resident ellien = whatavﬁr Ehe
relationship may be - normally can assectc ag éreater or
diffezent right to have a boaresident sdmitted, IF the
law were otherwise, the soverelgn pcwgr of the governmentc
to de:ermine which allens to sdmit would be frustrated.

The relevant gections of che Act make clear that
the ""right'' La ono £ lmmigrate, conferved upon the
"ehild™ or "éarent” (as defincd) of & United Scates citizen
or A4 lawful permanant resideat Allen.  No right is conferred
upontthe citlzen urdﬂaiﬂent alien. The prnvi;;nus in
quescion Fclatpiy golely gu a special immigr&tiun pr&ferenﬁe,
a privilege ab;nrﬁéd to perseans who &re not citizéns oY
permanent reaident aliensa. .Hﬂreaver,lthe statutory lenguage
is replate with references te "stetus” (g.g.. "entitlement
to Imolgration status', "an immigrant wisa of an alien

entitled to & preferznce Atatus'’, atc.}, making clearxr that

Congreas inkénded o create a preference status Lor certain
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lEpfss &4fLL{T7T Fiallo - Possible Foatnocte {Draft Ho. 2)

The thoughtful dissenting opinion of ocur Brother
Mr. Juetice Marshall is groended on che assumption that
the relevant provisions of the Act grant "a fundamencal

tight" to American citizens, a righr "giver only oo che

eltizen not the alien™, post at 7, 9, lﬁ-}JB

pt=ConsidcrTif Chis case whether, and to what extent, ]

ut wi ceed ')

a provision Eor the admission of aliens creates for

clcizens a right of Egnstitutiunal dimensicensif The right
R ————

—— ™

j;um&:&nd bere Ls co the cqual proteccion embodied in Che
Nue Provess Clavse of the FLICh foendment. It 1s asserted
not in the customary secfing of domestic legislation but
as a challenge to the exercise by Conpress of ics
exceptionally broml power to admit ot cxclude foreigners
in accprdance wi;h perceived n2tlonal inferests.  Alchouwgh
few if any countries have been mere penerous than the
United States in extending the privilege to imcdpgrace
or to provide sanctuary to che oppressed, limits and
clazeificntions as ko who shall be admitted are ceaditlonal

and necessary elements of lepislacion in this arca.

Whatever cight may Accrue in a citizen by wietue of a




provision of the Lomigration and Maticnaliiy Acc, it

mlsl be viewed in light of - anﬁ woiphed agalinst - the

scape of the soveresign power of goverpment to determdne
immigration policy. We recognlse Ehe ceoncern and grouine
interest of citigens who dexire the admission of pclatives
nf warlous degress of relarionshlp, but rhe prioacy focus

of iwgrigration kegislation - as the cerms of che Ack make
plain - is on the aliens wheo Jdesire aduizsion, The rPolewvant

statutory languape is replece with refercncesvee-scatos!
{e.g., "entitlement to imoigraction ztacus'', "an alion
entlEled to a preference status'’, ete.), reflecCing
congresslonal intent teo create a preference stavus for
certain nunresidene aliens, having 1n mind relatinnships
with cltizens and also pyroblems vi identification,
adminigtration and minimizing the potenclal for Lanigration
ﬁiLesnﬁuniﬂkdhmf “Hdﬁﬂ

[raud.ﬂjﬁm classificaticns in chis case, made solely ko

detetmine lmmigration scacus, ace wholly freational.




LEpfaa 4/10/7F Rider, Fialle

Te accommodete this goal, Conpress has accorded a special
"preference statua" Eu'ﬁertain gliens who are related by

blood or merriege to citizens, But there are widely warying
relationships and degrees of kinship. It Ly sppropriace

for Congress t o consider ook only these relationehips but
aleo problems of ldentification, administrarion and

minimlzling the poteptial For {pwigration fraud. Tn the
inevitable procosa of "line-drawing', Congress has decermined
that certailn clasaes of 1mﬁigranta gre more likely than others
o zatisfy national objectives, amd has gronted preferential

gcatus only to those lmmigrankd.
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April 14, 14977

RE: No. J5-6237 Fiallp v, Bell

Dear Thurgood:

Fleaze join me,

Sincerely,

Mr. Justice Marshall

g The Conference
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This is another case involving the application ef
the Equal Proteckion Clause to distinciions based on
legitimacy of childzen.

Here, however, the attack is on provisions of the
Imigration and Nationality Acf with respect to the
admission into the United Stares of nonresideant aliaens,
"Bt il o et e g arr—bered—he 1y
Ok Lagdlioace

Foa

For reascns stated 1n an npiniﬂnfééied“tnduyﬂntth-the
gleth, we sustain the walidity of these provisions. Our
prior cases leng have recognized that bthe powsr to draw
lines = as to the admis=lon or exclusion of sliens - is

[rS———
a8 fundamental azttribute of sovereignty, subject only to
the most limited judicial review. Ln—uhurt,ﬁﬁuite different
standards are applicable «ws to the classification atk issue,

. ] Mo T L.
In this uasef&rum those sppropriate when reviewlng s—stabe

claﬁsiiiaﬁﬁiﬁnhaﬁﬂin Trimble v. Gordon.

Accordingly, the judgment of the U.5. District Courkt
for the Eastern District of New York is affirmed.

Mr, Justice Marshsll has filed a dissenting cpinion,
in which Mr, Justice Breondm joined, Mz, Jestice White

Masr Filed a dissenting statement.




Court. Although we recognize the relevance of Lablne,
we think its ratigmale bas been subskantially updereut

by mure recent cASeS5.

The Chief Justice and Justices EtewariElr Blackmun
T

and Rehnquistﬁfiled dissenbing statements, 4Ju5ticc

Rehnguigt f£iled a dissenting opinion.
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thom rgual protection by discTiodpatiog against nuatueal in-
thera Avcl therr ilfegitimade children “on the bavis of e fitber's
marital statws. the ithegitimacy of the clidd and the sy of the
parant withouwt either maopelling or roticon] justifeakion”;
i) denied therne due proeess of Tew Lo 190 esient thad bhaepe
wee cytablished “ae wnwarrzntel eoneisive preagimplion of
the nhsitce of stronge pevehiologion] ool eowmaeond Lies Ledasesn
natsrgl fnlliers ood their ehildren born gal of weadboed anil
not legitimated " oaned T30 Uaerionsly burden o] gl je-
fringu [« ® wpen the cighte ef pataeat fodess wend thedr children,
Lern ol of wolfoek ot ped begitineded, 1o mutual associe-
Cios, b3 privwey . b estnblizl a hoene, to ralze natorel children
gl b e radserd By che nnturad Tather.” A ppelleods sooght do
ek ernamently eodurcement ol the ehalleped statutory
provisiong W Lie vxtent that the statgle pecebndel fhem from
quelifying For the spocial peefoecnoe peoerded olher Vpasents'
mnd Sehildren.”

A tlhrea-juilge Thstriet Conrt was conveaierd 1o consider the
eonstitutiennl isssem:. ATer nuting that Congeess' pawer 1o
Eaghinn rales Bor rhe aredssion of aliens was “esxeepstonmlly

Ticw o Samurgligaoiog F“H'-"-Iil'll o sl e oy Waneer' el o [y
e ol ol g ran: sime fe e pemm ey - desdod] any
II:-_|' gromn-] thes rherp na- 1 e pdrerzre e Sepme wos Wareer lsininae
or Fgihrnared G T- A

At Prevas Wl ael 1l Wil Priborent res aienl alens,
war ke Mrgaeneds skl gl crewllis Vethor Welar 0 cihizen af
Taei-ica Follwarg the Al ol e wmiler e 03, Theur wud Flazl
Aaeelt s g 2EnaEra ciza T esic Siler W s wnkinnme by
thee Covvermnn: that alalensfe s arglieativg: b ol et Twen sesec i,
|!f~|:.i:|,' ot - e ek, ame peirles Lt gor ||'gi'.'.m.ll|:-l
@i pree of Arilar Wilaon,
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frroad.” 4B TWeateiot Coorl held, with nne Judge dissenting,
that the statutory sreciaiong o sane were aether “wholly
!||_-'..'r:|'|||, e iy vemgcepeal:he warinmgl .HIIr|||h'q'” T T T
tal]}' et ot ';|-e'.".i1“.';1'.g gq\-u,]ﬁ wmnelptn] e e ;’I"HII|H.?1I::-iI ol
inngeatinn ™ Fallo v L, @0 F, Seppe 1020 T6R3, B
19780, The eouer thereinre grandel polgeent Tor toe Ty
o e il dlisngsee] the net i,

Wea rnted wecchalde juriscieton, £ 10 5 QEU 1976, and
fur the eessons wet ferth below we aflirn,

AVl onescr, (b I inpuriabt Looewaheracors toe lirnita=|
peer s b Jadacial oy ke pnpigrabione Tegistatiow, This
Court has mepaacally cenphasiood that “"over po coeoeicalsle
subgrer in e Degizlative qwesee of Cegeeis e onnphen:
ran e ma weer sl mediimaine: of whons, Dhetaens NugeeeFu
Coo v SergagBan, PLE 8 3200 230 01900 sueen], fleroa
Aierwt o Maiado! a5 0108 738 765 J 102 Owr eases have
[ mesvngnee] Lhe povwer Lo enzo um exeomle woiens us oo (e
damental zoveripn attr bade oxereise] by e Coveriiuenss
pedesiend cleparirents bareels oooanme Froes Juedicsal conteal”
Showghorssy v, Mezen, 345 1105 AR 910 019530 s, o g
Herminiaelee v Blorge ey, 3 150 58000010520 Lewe Along
St v Frantedd Atades 135 10 50 088, 247 (RS0 Fowy Ve
Tinn v Finaded Snavace, 140 U =000 r L8537 The O 6 fenen B -
chiveiong Caen, VAL 2 451 0% Ol seeen o Jevisaens oo
el feal led Sevan Uais pese-csbalsleedwnE ruoe. Juet Lt Term,
{ur I‘:'-:ﬂII||1-|1.‘. L Cwov il b oeeegis e B o Lhae = ehie Jushkes
crear stliens s al o peliciegs el ier gl 2leresore sthpert ta
|H1|_‘-‘ FErraw _il.:llir“iu'. TR .I'.lr-.lr.l.l,-l!'.'.-.-. v, M Bua _iI'.n.-:-_,-
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Srafes, U0 R G T4 avcnel, Mfthera v Fope, 424G L =
Ho. 21 22 197 daa owe cieetved reeenl by Uear g Lhe
raergine af il Brewl poser uvee ameoeeralion arel ooneliz-

il CConpgress mogalarly nopsee pnles tiar woenhl lee opages
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Appedlaetg appareniiy do oot ehallizge the nesl for special
Jucicul aleforenre o eongressonal juoliey clurgs 1i thae jmi-
gration momoxt,” ok mebeod sepgeese thal tao G eon-
Descing of fnctors” mabds tae dnsteat cwse s238eiently urlike
PEIGr SSLEIEnU I Sass to wertind nre srane e ucdieial
seriteny. Boe? at 52-500 Anpweliant: Brst obwcreye thal s
thy stxbatorr wrovessens wero esigned 0 reome fasalies
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wheprver possibla, Use purpose of the sbecw was Lo wfond
rights wat oo oaliens but o Uit States eitieens ainl Jogpad
preenvizowe b residents, Anpellwets ko eele oo e Tuelere
seatah decsions i Alweide-Saacfez v Tadlod Sufes 433
TR 3R C10T3 el Oedted Shates w0 Hreagerst Hogee 121
7% 873 (10750, For the prupedction thae the s s
serutithi e eoheresaiotal TeExalpeon i thos insmdgratinn area o
protect Apaimst violetions of the riplis of oamegs 5 ow=cne
i bl Burcde soaech cpsos, Bewcever was the padaars of the
protections mandatol b the Fagrt Aoenelimont it reggacel
o govermanent e eee esipine ] o s ke alegae] eatiy ol
ahgns.  Wotliog in the upinieees i those fases soggests that
Congress haz pnrthong Dt oxeestienety brossl puecer Geole-
gormune whicls classes of alwons may laswFulle cuter the aoun-
ey, S AR, S e 2T AT B e MEE-RSY

SAppelloets supgrat w0 secondd chistinguizhing Factor. Ther
prouds st nenus of che prior innnigration eases of i Coare
iovoelved double barreled ™ digerimingtion hasxd an sex wal
learitieesacy, wedringed apon the dhen prosess raghts ol eitioess
[|.|'.|:E '||_'|g;,"|_| :;II:'FJ'!'l:,'lIIE:IIt. r-l_'.'sflfqrn[.'s. Er:ll"u'..::u.l,l'l_:. "[||1:- I-||r::_|,-|_-
teeelila] cpenEiise o ngd qpteresrx: af Docrml Bontes i poad
srEnd il besnenty s naalin? reliyean=ban ™ Bricd n &3
Mo Al an L IR Bur thig Corire b mesedos ] sinilar chinl-
leeges boirnmigration leglEaon Taesed oo ether constitntiona?
cights of cifizens. sl has repeatal the supgestioe: dkar o
searehing peligias seratiny 02 reotored. Tn Aloowdaraed v,
Mavefel 48 T05 T34 01978 fur szl Hared Stan- one-
e chudlenge] the pawer of tes Atboraey Goeeeral moodeny s
vizn Dooan sl whe amoa prcpaonest of TUwe aeonoinis e
ikl moel woveramentnl doetrmes of worll esmnonnse: ©
Wiz felagilele tooreeegee o vien onelor 5 L R DD E TS fa 261
(I abwoet o wajver b dEe Aierney Goeneral. Tloe e
1'I.|lj.ll']|t'l!5 R LT cabser kel Flpd L'r'|||!_!|'|;;:-xq ordeled |:||'||_';||'r||;.
ceaary of all aliens f:-.||i|||§ e Ut g laes olifterl B § 1180 098
FER0CT Thew cowdeede ], S, Ll <oy Azowney Ui
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eral’s abulatory diseralion toppmese g owitiver Wi i) by
the Cunstiiiztion aml egl therr Firsl deecaalacend elad s wers
abriged by cha afoeial of Mpedely regueal Toe o vige e
Conart liebhlelil " aohee g o Eaxranrzee chergaes his il e ed |
proweer megasaveby e the Basis ol o Sedadle Sepitivuste ol B
facde: memsann, thie coearts il peitlier Lok Teboned Cae exereass of
that digeratice . o Best il Tee balnnez g s Justidimition wriesL
the Firsl Amwendnear inberests of Caoee wha sk poeraeal ;‘_‘
curnibicatogn with Cag apolienol,” R 10 200 50 VHR-TTIL
WMo ora s s pemaias B Prezse Lo D] epmnpaems i, |!|,|L'r::!.'
rluace 1t wmaide Loae hwler o eoge r'!'u||"|:i|||'.:: glahielpreet thimn wis
apprdinl in Alrordevst v Sfueded a0 Firag Meeinitesy v,
'|'1EI'.:1||.'_'.'_ !‘||:-|:-|'-||:_|I|r5 ST TR PRI & I'.lri-:_:ur i:l:ul:ijgr;tl_iﬂ:l P ASS
ae ievendeing forcigom poliey eeblers gl eongreesione] chaiees
tooeselfe or exge? rreceng gf alicas that seme zperifeally
anil elearlv pererive] te guese o grane threal o ratinngl swe-
ety grting Marcsides v Shawgliecssy, 342 T F REd
COR2Y, “wr oo Lhe geperal o weelfure of 1he couners” oo
—Fetilerr v Povosigration amd Veeburrlzefiog Serviee, 3957 08,
LI 0 6T, We Gl oo imoleasion in gnr Shjar cass W
thee mewpee oof JUelivind review oo Function of e neture of ehe
(diew el ot iesoee o e contraey 7[5 inoe docisions
Lhess fantlews iy inpnacinte owe relations wich foreioe poers
aenl sinee wowptle ‘-':‘I:‘i!:t_'.' o 1':ﬂ‘55:ﬁl'l|1ix.lll..‘l =g e ci--i‘;.-w;r 1
Tight of changing pelitical acl s e mosberess, sieh
arcisinns are Freguentle of o pefiical chiaeaerer gl 12 he
renscils that peechole cudicial mech of politieal gaestons
aleg oty & nabeseey siatlar] of peview of oecisane wlbe I
Congries or tas Presiddent in the weea o inmigeation ook
navEagabion.” O Hhews w0 Sz 4010 2 0OT) R1oa2
MUTs, e Harsiodes v Shauilowesy, 342 10 8 380, 48R
M ons2t. As Mre o Jestur FrackFeror chserved . g pe;-
arepnen (v Flameimoios v Sl veaen
“The venelitiuns of entry for weeey aliok the [ ieulin
vlassre of wliens thag =hall b cenied CRTEA L S | PETTARFT! 8




Add oo ﬁ“ ~p& %M
&

The thoughtful disscenfing opinion of our Brocher
Harshall would be sersuasive 1L 1Ies basic premise were
accepted.  The dissent Ls gproanded on Che assuoprilon that
the relevant porcions of the Act grant a8 "fundamental
right'" to American citizens, a right "given only €0 the
citizen'’ 2nd not te the putarive immigvant, Post, at 7,
%, 16, The aggumpkion is facially plausible in that the
families oi putative lmmirvants cercainly have an locerest
in thelr adivission. Buc the Eallacy of the assumption

15 vooted deeply in fundamental prionciples of soverelpaty.

We are dealing herc with an exercise af Lthe nation's

-
=

soverelpgn power o admit or exclode foreigners in
zocordance with perceived national interests. Although
few, itf aoy, countries bhave been &b, penerous 49 the
United States in extending the privilegs Lo immigrate, or
im ﬁﬁw:éﬁj saﬁctuary to the oppressed, limits and
classiflcations as to who shall be admitted are traditional

,!_f."': x tvia that 'I'Ld"_"__—.

and necessary elewents of legislation in chis area._-fjg
B

legislacive histeory of the provision at issue hers



Ist Secs., 7 {1957%, See alsc H.R, Rep. No. L3685, 22d Cong.,
2d Sess., 29 (1952} (statute implements "'the underlying intenbions
of our immipratien laws repardinog the pressrvation of rLhe Family
unit.™). To accommadare this goal, Congress has accorcded a
gpecial "preference status' to cercain aliens who o
k}— share relationships with ol i - e fﬁ] citizens
or permadent resident atiens, Bub there are widely varying
.

relarionehips and degrees of Kinghip, a;%lfi dppropriate Lor
Comgress Lo consider not only the nature of these relacicnships
but also problems of identification, administratioen, Eﬁ?m the
potential for fraud. In the Ilnevitable procoss nf I.’1'1111-:&-.--:lr:an.uriL-:;%-’M-1
Congress has determined that ceriain classes of aliens are more
likely than others te satisfy national objectives without undue
cost, And it has granted preferential status ooaly to those
classes,

s M. Juselee Feaokforier wrote years afo, the formulacion

of these "policies perktaining to the ener of aliens . . . 18

entrusced exclusively co Congress.'" Galvan v, Press, 347 0U.5.,

at 532, This is not to say, 4% we nake clear 1o n. 3, supra,

fhar the Covermment's power In Ehis atea is never subiect to
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thr: hasis for doteriminieg seeli chassiBrpagn, shye eight 1o
Lorerimabe Bodpalaldy tovnr] alies the gronels wien
whirly seeh cetemination shall e bassl, Tave been gee-
agted 4l B attars adedy For the megponsilzilzne of ehe
Conpgrozs and whedy antshle the powar oF s Cnrg Lo
vortral.” Il wt 6.

I

RY l!_:ll".k:illu.]'l_'.' apbeEl s 19320 2R O of el Aer
[EI‘.F.!'.I"!I'! a Vel A% sh t:hlhnrr:.l_'ll ]n::;__'il:.:_l|'|.|tq:- Lr ||'-|;il_i|||:|.lq'|l
thald ::,.l.l_":i'l'.ll'_l weder 2 LAEHEEY il Ly, Thoe Veseees ooF Brie-
igrabior Appends oamd e Suoroey Seern] o snteeguently
enitelyedil Yook e Tojlurg of i clefuirien wopefer oo 2ilogis-
amnages stilkhen senders] eneligthle Foc padferesial ooag e
stpes bath 11 Megmipmate alice okild ol 4 otierry puaker,
Alatber of A— 51 & N Py, 3970 B85-80 V0 g0l 1me
alirs eddser ol g ciieen orn oyl ol wedlork, d1octer of F- -
T L&A Ther 4458 CHO1 ALY The Arcowney Girnetin Froroiss
mencderd thet 1ke mptler e |:-r|r||g||'|. pk e nnten e of L -
Friss, Muter ol A AT 8 N Dee,, an 984 woe] tho Aok was
:|.r'r1|-l'|:'|-|'-|| wz LHST mae b selipd s pow &5 T0, 8 00 I",‘ 144] [lr]
|:|:I':.|-|']_ 5:1"::_' In. [_ I rer. 1"||||J__r|r|_"2$ P ] F|:r'-:'-||i|:':':||1.' 1411-
eerped with the relativoship Belwwens wehil] Sern e oF wl-
Tock qund hiks wr ser satorad mether, gl the fegislative bsory
qf the 1935 weserelreend reAeets an intenton chode: ol
providle prelercniid omigratien statns by virdie of the re-
Intacsnshap bastaceen an Blegrlbomate chodd and Lis or her a3atoral
fatler? !

?F-pn.l.lu,- Prpe oo Wisc S50 Cene,, 121 B b CIRSTT 0P enalpae s
woE mreigal Cle el the Lew o soaloe abee §lemiripeone el we vl A -
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This distzetian is fust ace of maoy drawn Ty Choegress
Prsant to e derernination o provile same—hat ot i
Fanilieg withy rocicl Tronn vartons inunigeacsen rmsgretaene Lt
waltldl otherwesa hiciler reunifiveelgn of thie faonily fe Lhis
eounkey,  Daoquldingoen e the disdonetoon wb issie here Ot
greasd hias aleeicded tat chiblrcn, wlwther Legitimate or o,
cannod geeality far prefereatie] slatoes iF wey are mineried or
are over 21 weprd of e, 8 10 00 3 HIOL ib)Ons. Legiti-
mated chiliven spe ineligible for srefereptial statns oulesa
thrir logitimation orcetred proor ae thicie 18 Tirthilay ol
AL & e when they were jnsiue Tegn ] cesteely of th legitimat.
Mg parent oor pacents, & LS Q0 F LI ch L1d.
Aalomtcd childeee pee ol entichel 1o preferentiz] statons unfess
thoey were adoptett biefore the e of 14 ol b thereg Meer
Bveib in the ewsteely of therr acloptiog or aluples] peens
For at least tweo swars, & T30 8000 ST bl lls Awed
stepchibilress sannet guoacty ondess Ty were goeler 1S ot
the tirke of 1 lI'.::lriii;._!i* -!_:rl';_1LE|:|; T 5I_|:'|_||:'!‘|j|-'| i in:'|||g-'|‘|:i]_|_
BELU = Cs1nmdlarin Ry,

Wil regpwret to each of thegs legislative podiey Estinebioes,
i caulel be nrgued thil the Tewe ghould have Bernobrasn at a
different potod and chat Bl statutory Jefnitioas dene prefs
crentiad staews 4o parcnls and ehildron whee shase seeng
farvaly ties. O Medrfews v feaz, 43 1 5, 0F, 5189
CIT7E:, B it s elenr Froes oer mases, aoe Tk [ i i,
that These are poliey questoue eattngtod ceslusivelr 1o the
politival twanches af e Ceovernment, wod we lve e jenbicial
wuthority t sulistitete one veliies] wdgrient for that of the
Cungress,

Appellant= sugeest that e sligtioetian Jdrasn o 3 WAL
S 130 G giecnstatutional weer any stuedlar o reveew
sinde 2anTeinges upon Wie constitationnl rights of Fczens anl
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Boerncle v il oznsdeeert Cwedd <o e o oo b g illessme e
bl wonsd, (o refptine g e medfer endae e s slale- neler e
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Temal permmnent esilents withour Tertheriege legitkate pove
erizvestal intormets, Apapellanes gote i s regard thint Lhe
slatude ks i wore dithend Zor illegitiseate chilifren anl

Cheear ptwral Btsers o Y regnate ] an A eantry thas 1o
- _.—.—'-

lewivimnte wer begicimated ehilidness and e parents. or Jor
illegarinades chiblrese wed alode natural meabers. &l appel-
lods e e thnte e sbgeale Fuils fo esipblish a [rroccoe:
weler swhich ilbegiviiowte chidieees wodd tlase ooLreal Fathaers
el ok e eaisener mnd :-.Lrl:rgl_h al Llar 'r!J;II'Iil_'!.' rie -
Lienalnn, Uaosr are aloededly che conseguenees, of  1hn
aongressional deeiesn el G pegond  pereferenbal ostatlus te
s pactbenlor oles of alias, bod Alke Jeesion cenethebees
eednablis e srlely for rhoe pesparachldibe of the Conprose al
wholly tauflie dbue pwever oF Hlas otk o control”
ffariamalis v, Shaghoeae, B 0005 G20 507 5102y (Feank-
furter, . concnrragt Congrss abvinnzly has edetamieel
that preforestimd stadios ig oo warranted for lepiciaate shit-
rbeva: pand Ceedr sabioend Taklees, HRTRE lerziirtas of g |'|F".'l.'“|"'l1.“|'“:r
alisener 1n most enses of el Taniy Ges oz well as p eancern
wille rhe secioms preoblens of procl Bt wsoncly ok e -
Lepniny |i|,:1|'r|1|i|u|1_'|n;:|||:ig Ber Trioblc v Gordan, Ship oo,
an B I By gyt event B be wun ke Suclicdal rooe i af
this merd to ok e st dae Justifieations Tur thee leeisly e
|F|.~E_i.-i'rl.||‘1-i‘.q Folcimdiens! v, Wasded 418 U050 75T T ¢ 1971,

?T‘I:q- inhemera clBionly ol derenmieme e pooecre af one ilfremeio de
il i ecan et aked wlen o depeerals e coenrz e g Bave sz aresed
W D priey Heries el cears el Unpzrees ot el haee paeen
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ar A gt e o= St vt b et copezedeepg g FPrasie
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Fagn Elartin Fuallo, et at al,,
Appeliants, On Appedd femn the T nited
T, States District Court for
Griffe B Bell, Individundly and |  the Easterr District of
e Allorney General of the Mow York,

Lted Slates, uwl al.
iFehryary —, 1971

AR, Jusmice Poweol delivored the opinion of the Court.

Thiy came brings befure wr s constidutions] challenge to
FEIOL (L)l and 100 (hpedd of the Limmipritaet aed
Mutionality Avb of 1932 (e Act), 8 11 &, C. 3% 1101 (La{1)
(L) and 110 (1) (2,
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The At grants speeial prefecoeee Giaeigretion rtatus to
aliena whir quaitfy as e "“chililren™ or "parents’ of Uetad
Habez citiarns or lpwiol perteanent eesidends. Uodar & 100
(030, a 'ebild”™ 3 cefined ax 2o unmuorried person ander 21
venrs of age whis 33 0 lepitimate or egitimate] chill s step
chibd. ar zdupbeed chill, e an illegitimate child soeking pret.
erciee Uy vartoe of Dis relaciunship with his natora] niother?
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Lo geblier 2 spplieabde numerieal genta or the Ll certitie-
tioey peoquireene,. 8 L0 = 0% 5 1141 (an, ts Lis2 )i 14).
oy thae wler had o Deled Seades poesmeanent resadon? alien
1w allomed el enter of che "parent™ o "rhiai™ sulijeet te
moneri lingations Tt wtlosnn sognd ta 1he Ik rarrif-
cibion reguirezent, & LD 0 S TIS2 a0 140 e L Snrrdon
& Rogenfiele], Toomgration Law aod Procedune, at § 240 0 187

Apmwalaars are e s of el naturc] Zobors and their
Alegitisnle of®pring whe sunghi, cither as @noalen fatlier ar
ancaine rhild o gpeednl inonigeation preflereser bae virkus of a
teiaritmrboge b witior or pesicferd alicn ehiil or parent. I
each destaner ke =pplicast was doleernel that e was incli-
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Apmllants filed this actiow o fule of 1974 v the Unigerd
States Ddstrict Cowrt for Lhe Epgtern District ol Xew Yok
chiallveging thy canstitulionalicy of 38 W1 (Bi01) azd 101 (L)
127 of ke Act wgeder ohie Fiest. Fifth ood Xinth Anwee:lneents.
Appelanta alleged thae the stalulory provisiome G0 denied
thoea Qq‘.l:ﬂ pr-.:-tq-mic-n |."l1.-' |i:iﬁ|!"|‘i'|||i|||'|1_|||g ugu_ills.l,. vatural -
tleers angl thaie illegitimpge ehaildren oo the basis of L father's
mardaal gatnz the illvgitionasy of 1w clilbit and thi gox of the
pareat withowt cither competng o mtieonl jaetifeation”;
it cleserrd them dee peocess of Tow o he estent Uhat vhene
was cataklishrdl “an vnsargansl conelizsive presumnplion of
the abmener nf stramgs peyehodngoenl sl emaetional ties between
natural Fachers awl theiv chilibern Dern oud of woliock and
ot wegitirnated™; zned (L) seriously beades[edPoand in-
frimspe oY pon e riehde of oatora fathers wned e el e,
horn oub ol welock wd ot lemtizeated  bo mewtynl axeecia-
Biosa. b privacy, Lo establish & homn, tooemise ngéeeal ciildren
arf Ao b reaeeed B e nateral fwthar” A ppellands sought L
cnimin pernsanently mifvrentecer of Lhe shallesged stnfciorr
rrorvisions b the oxtent that the seetote seeclaiet them Tosm
auatifvirg for the specind preleroror noeordae cther ST
ati 'ehiidregs !

A thpeelindee Thetriel Court was momvene:] o congdor he
cnrgritsdienn] fsoaee Alter noting i Cnngreds” power (o
Faghion rulcs for the sdmesios of aliens was "excepdivnn]ly
Hu el Watareheoren Serviee roca Ly Serpe as W et G
pursaes- al she ez on immazeow cea, bop o phe prenne s sheood on
e gtvnan | thet e pe i see evielener il Beege ag- Wairaes's eseanzie
nr Leginae s ol g
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hroarl.” thre Thizbrick Conet feld, with e dwlps Essenting.
1hat tloe sidutory proocgzion: ot izeae owere weilor el by
devinry ol gy congivabile paticnal puepose” aoe Cumlens
Bty aimedd an ackhicving goals anreinted toothe regulation of
imneration”  Faaifs v Leee, qU6 T Hoppe, 10h 2G5, 1606
UV The court therclute practol judemaend Bor e Do
erinnrnt aml dienis sl e actinng,

We notal probable juriscdiction, 426 T 5 010 J1976, and
for the reamung set Bardds bl we wffoms.
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At ol wntzag, i s impactane fe wnleseoee e linioed
eoqenr GF plicial ineniry et earation lemslatian, Thas
Uity les I'lliﬂl:l.l:.ll_!]_'.' -:!|||||||.'|.-=|:.'|_-!| iRat Vemerr ke fongeivalde
Salopret o Ihe lomiekative pawer of Cgnernss anuere complete
Upan if s e ke clmissaen ad alicns, Qeneie Navioatior
G v, Braceefion, FLE U SU00 0 (100 arconl, K-
Aot o Teeelef 405 10 % 723 700 (10770 Crar e have
Totig, e nianl 2l sopwner 1o expel or sxclude 2 ans s a0 lin-
danenlal severeime attriho o oerersed b e Gosernnment's
volibeal efemargeeends Zarpely irmeene irome juclomal el
Shuewabarcay v Mezes, 535 055 208 D00 105w o
aranlne v .FII.'rI"Iljll.'rll:.'l"il'll'. AT E AsT A2 Lewp Afncw
Ming o, Tt Slatry, 2= U3 582 547 (L5901 .r"ul.':';r T e
Fre v Foifeed Hlacke s, 140 10,09 & 7 IEWEY Phe Chopeae £
rlvgian g, TINS5 A% 115959 Mo feeent dherizinns Lar
Ry -':N]I:Irfl-:_l e ble Tonge-r adidizbs] pule. Fast Y "Lore,
Tr |'1.;'|I|'||'-|:|:, Ve Ulogen Lo d coeessgiso boe waeber ehiat e [EALUERS
cover slions s of o smlitaral chaearler wond 1 Taweloee subgooe o
el marew vl weview” Moagerae v Ao Sye Waag,
S LR RO L 20 CINTHT, el Few Ve Tieg v Dapted
Srade THRE S a0 TIS: arecral, AFmd eezs v D, 20 100 5,
Tose=RT TLUFET Al wn wberved roeerck?y that o che
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ceptanle if appacd to eitizens.’ Malfhony v, Dine. 4N T3,
at S

Aypellants appacee:dy do it challenge o need fur special
judivizal daferanes to congressinnal olicy ekoiees mothe -
prataen ecntest but eclend snggest thad “aunique eos-
bescing of factors” mipxes the dnaient casa soffcieetle anlike
PTOC umanigrsbion raees G warkenk more seacching judncied
gerutiny.  Brief, at 2-55, Appellants first obsereve Thae sine
the sbatetoey pecvisiom: were lesipeol b rennite fioteice

Cwrinag Sk e Coertin Gelean v Peewe, 307 1005 22 0% M
DAwe Frambkfustes sepef fat paopeh eenfi beoacd Fos the s ™ 2l dree
1A 'Iq_: ree s Jui e pele an anfg s e |Her 13 thin i-.|'|!'|5:r--r:<ln
ares Mmoo nm o ntiEg 08 4 cleam ke
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g toothe e o =z aned Mer ezl fooecaeih
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nues Teneer (the praecdnral salege nl= aof dur praress, 0 T da the
e of thes |'u1:|r~ir':', iw eelaernHl syl o Crpp= . Yaa
Lo abont an Wy embefded o 1k I lative ard petie ] Gisener af
gt Tewly ol s sy dgeeetl sl cir goye nuoeer. L L

"W oans mat prepaned Dnodecas corselors niser oor coke spesilive 1
kuman nghiz 1knn anp prsfesesone, apeeidle 1heee w o Eave T et
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SLT TR,
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g ke Leived Seavs | [ore? e oAb re salgeet for godiee
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whorever possiole, the aerpost of e slatuve was 1o 2¥ord
righils not 1o aliens bl o Tonited States olizens: aml legel
pormanchl regidonta,  Appellants then rely oonooor busder
sepreh decishons an Alweide-Sanctes v nifod Sietas, 413
L. 5 266 71973 aw? Faded Stater v Brigoas-fonce, 422
T & 87 (1973). Jur the prupesilioss that chie eoures nns)
serlinize congreszionsd legislachmn in the mmmigralinn &2ed o
probect ngainat viclalions of tae rights of sitlens, 54 seoe
in e border soarel mses, hawever, was dba selore of she
protections mardated by the Fourth Amendiment with eespeat
ta grvepmnent pracerbaces degigred Lo stem the dllegal entry of
alions,  MNothing o the opindcas i Thage enses snggasts thnd
Conpress hes anything bl exgeptionndly Bengsd power bo de-
termine which classes of aleers may lawfully enter the cuun-
try. Beedl3 TR A 372 422 10 50 et 855554,

Ampellats stiggest o soeotd bstingzhing laalor. They
argue tkat nohe of 1he prior zamigretion rases of this Coerl
wvalved “doullebarrcdnd™ discriminption hasedl on osexoand
llngitimacy. infringed updn the due proress mghes of citeens
and legal poreanent residcats. or nnplicetel e Full:l.'l-j
mentul sonstittzonal nterests of Tioted Sistes eitivens wial
prerrngnent eotidests in s familial relatinnship.” B! at 53
Sq-wre i e 16-18 Bt this Court kes eosalved similar chel-
longes 1o myvmtighation 1eginlntn bazad or other ecnstiulioeal
rights of zilizems. and hat rejectod the suggestion that mone
searchacg Jucdivial serating is reguired Do Efgladvenar v
Masdel 408 T8, 753 (10720 for cxaraple. Uniled Branes ¢ilie
rens hallengel the powes of ke Awcrmes Gemeral boodesy o
vign to an alicn whe, 08 a propesest of "the eroinmie aler.
ratipnsl, oml gecernimantal duetrines of aorhl reteeiimm.”
was ineliginle to revcive o vien wnder 813 08 1182 730025
(D) wbersl nowaiver 9y the Atworaey Cenersl. Tle ciieen-
apprbeve i that cise voegorcd 130 Congreea roed? penhilit
eofre o gl aliens Ealling inte e elass dedned by § LESD {a)
".Esl'lfn‘]. T'||-|}:.' rorkhrrnesl, Bacen sy, l'.rl.l,:L [.I'I.I'! .-";I:I.-:lrl'nl.,'E' {-:l,'\-_l:-
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ceal's stutubory fiseretinn by approve & waiver was liendlod by
Blae Constitubion: and that their Fipst Ancowbreni rghts werne
abriged by the demind of Alandels raquest for o visa. The
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differert paint mnd thel the statatory deficiznas ey pref-
erontin] status Lo parents and elildren wlo shaee sfenng
Family wins. Cf. Marfhews o fligz, a6 O 2 57 51 54
(197R1, Tt it i= clear from our crsos, mee Fart 11 sunes,
that thess are poliey questions entensted cxclesively e the
palitiral braneles of eue Govermment, asul we kave ne judicial
authority o zubstitete cur politien] jadpment Eoe Weat of the
L g

Appdlants sugoest that the distinelion deawn in % 101 (b
[LICTYY i wamowstitnkionnl sednoe any stasdard of revpoe
since if infringe: upon the eonstiational rights of citkeens ans
Popal pereewanent residonts withanl furibormge Terttinate gov-
erueacete] nterests Appelluets nole e this regand chet 1he
shaeut nedkez e more bFEeule for dlleetunate chldrcn aeed
ahviz nataral Gathers e be revnited o Lhis couuiey thas e




TR T =P N0
It FIALL0 0 BELL

||1_-E'|1'.in1:1_1_¢ or ]{rj:ii-i|||,:‘|_l4-||_ childeen arel theie parent: ar foup
illegiti=nate children prad their naaeal motlers. Al wpgel-
lants also mobe Uhat e statnte Tagls 1o retablizh o peoceiore
under whish jTlegitimate chilileen and 1keir naderal ithers
ozl |1m-1.'n the exstener and streogil af it fuecly - eeli-
vipnship.  Those are admdteMy the cengnpenees ol the
congeessional deeigion nol e aeecnd prefereatinl statog to
thig partizelar elass of alions, Bal Lhe alecasion suonethabos
remaing one Vsobely for (e responsibility of the Congress asul
wholly  amiside the power of Awis Qourt Lo oadeol”
Horigndas v, Sheughoessy, W2 TR 580 59T (152} (FPranks
farter, I, wonewrrieg). Chingress uhvinasly has delrrmined
that prelerestinl stadas is noe waeraotol for ilegilimate ¢l
dlren an Uheir maregl Tathea, porhaps heeaus: of @ pormeived
absehes in mnst cases af elose Faemkly Ges os well 03 o cgneoen
with 1 werivus preblens ol peasf that n=ually Jork s a-
ferniny determinadcns® e Feible v Qordne, Spoe
ab & W Toowny eeraed GE s pot The policipl ole jn cases of
this @ort bo prolue andd Lest Ehe juslificntions fer the lemzlntive
decizwn Khcadicsst o Moyedel 405 |78 753, TO0 CLITZLL

e el vend ol Feendiy wf bcternme U et af s i

chl = |-|;:'|'.|'u;|',|-||:|-:i wlen 2 |f|-|||-|'-:|.- A T - thal T e aetenened
av TRy cuuhcie =y vears sarhes,  Congees: s well hovee given
sebaetn | oweight i s depring T ol etfentivn Eere eBallemed . meoi] e
Fretr ol preoen sl e powentiol for Trocindent e apecication: =har
wonkl bove mezutisd Feamn g more gererons drairg a? ke e urewser.
QILE e |_'||_'_-_ri:.' wxlieat o Dl b disnelisee e e peangod o
aren med el Dee oo feinedoc e mmed racalnerarive egresle rtpees, Fropstie
v terdhan Al o o 100 s rTaee e el demperie e

k& -1.|1|||-I| iz anead TRl Vi =gt e b e loge inlz i= Skl el o erhizenld
srd el bed cezeatyype ceecning e mobovazz pe ol cewed Tatleees el
eir slboxitirnake rhisleens oo 1l eagetig cdlpt Bt pirmwaaiees
wlich el ben developest 1ol sl e peekbees el procing gaoenuzy,
rvaberra e, szl gt mtian ey pee et e -l prei b reengeieed o rene”
al elldzew el vnsaly bl =lee peablerr s o0 peoad Gpealee? n
1..!l:!r'n1|'.|:|l".g_ the ey ab an ||f|'5|I|||'|:1l¢_' cluld. W tfu'lil::. laaf Il




L=

ol
oA e RERL It

LV

W Gl lear 55 007 i1 and 101 0l 2 ol the
T|1'||'|'|ig|';'|l,.i|'“|1| TH Niitiil'.‘t;]lll-'_l.' ."|l"__|: ol M52 are pul uhieetesies
sbicnn, b e boe of the exclusies of Ui pelalieessipe Babaaun
s ety vl and his gatoead {uther Trots th [+l For-
ey aeenreled by bhe Aet L tle Sebild” oor Upenmt” of a
Cinitan] S4alos oitiom o low 35 sermanent resafond,

Afirreed.

Haiz commmeat sha i e
L L2 BT TR TR R R ER e Y | ER TR PP TP R P | IS O AP INTERE R BT
Cargrpes o] e s sl v challe-w o] dectnaevion, 100 18, 1003,

el L, 141 Feee L [ 1073),

whlee =l ta e Cuogzeree =< rothier A3 = he vangni s,




3,%3 TRAFT

BUFREME COURT OF TUE UNITED STATES

Wa. a7

Bamon lartie Fiallo, ote, of al,,
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: i, States Daeatriet Court for
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! [February —, 19771
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ehfal Fond e peselasl Bie age s o vighbeen yoce- o the Gmwe e 1 nage
creatine e b o] epuela’™ e oz
IO e ] Becitive aed opeler e Lowonl thie sTolds pepdelep or -

thoamesils, o venfer e Beaeoef e Calier nzihepee of dopisile, l.».h:,-l:hnzt/"




TR OFINTN
2 FIALLGY e DY,

The dfnition, dors gol extend tooon egicoate chilil seekieg
peclerenme by virtae of his relalionstop with bis matural
Torforr.  Mouoecwerr, nnder 100 Thai2s & LA 70 811K 00
(1, A peron nnafes ss o Cparent” far purpnses of the Arce
ol pn thie busis ol tke perann’s relationelip with a “elibd o
Awoe result, e nnzaral Tnther of wo illegireeats el wlue s
cofier w Tl Seales citgrcle af pornantnt tesi:lent alicn iz
il cebirthal i orefieendal et ows a Uparenr”

Thr :|:-;'{'f|;=||_ '|'|-;|'|r-|:|-;|'r'1'||:'|;~ ]......i;r:;r.if-n shitins prm‘idt-f Foor
thewe whos snliaiv the statutery "parent-ehil]” eelatinnship
Aeywenedz aa whether the eeesgriont's celative 13 0 Toitsd Sraes
eilizen oF perinecend eeealone alien 4 Tletleed Brates eqnerm

or oo the Tiitend Sene- | 0 sl e mmanae Lases nlaes befone the

aib] peaelee e e af ezl wears el Tl o rine el et

L A TR e AL L A TR T T af e e 0F el Lepiboe nen.
S oan Clemstimete elaleds T e b stemw, o or Wit beled?oa
aiadin pranbose, oF benefid oot by ovemoe ol e pel et ol e
b bk s e oead e
Sl e end i fal w nle esler Ve e ol Laneleee a0 R elDE

IR TLIIT I PO R R LR - BT U Y R PR 1Y B P YR ! IO L P BT
:'-I-u:'l'l'._' b ELHL L L H H N A R 3 r U olwveen hqass .r:'.-.'.l"r.lu l'I |.\.| 11
et al e el e e TR LY Nh F | [ EIS TR M i EL Y SR

Conontme Ya- o] ame el prwvitoss, o <toiue e p i slemer

o Fy o el oarader rin s PPLIRTRTH S PR Y (T | PO ':'\'I'-;ril.ﬂ i Ell 1

Cey bl 0 e evrand o vl b ot e oo idiedta e pelatzer eeeleer e kim
oY [ PR B T et T (N B TP P T U EO T Y L T o B T F 8
LRl
S | T e o S T T O 1Y B A TP P T PR PR A TR

we il alo e o e beoar ceparn oo e
[ T EORNT) IR o
lie peper T ul

. ' e B .- B
[RTEN e T HH I I T T ST BT A e [ I B e B

it el i Y g [I ATt T we Tl e ] e el S e 2 e
A R K LA R T lov 1= ; b -l ckmeal b g Paf=e] Bales sz n
._ |.|_- '\-i-"ll:-l"' '|l\.|"| - LR L atel wlze=weal a1 2Ll l‘-'ri--r oo
o s =L, :i:"'::':l-" [ ! L=, AF [P TT I'llII'liI||'.: Tl T S0l Tor
- . Loyat -] =rane- =g B I e e :-|I":|§|il1:. Wk
o~ A operpeigrer e 3 e, af o the ekl :-r-||--.;-' [N T P TTL

I Fler s ooe oo | oo o prar ahgaive et af

TR Y IO R R B TEREA RN TTRELY BT RO o TH RSO TE Y TR DO e |
e
P T I: i "_:r"-l.ll':- B | ir =line el ||-I-|'|_' "

ary =arh




et v o P ] e | e

FILLiAl 0 BELT A

szl il th S THE of Lizs pareett” oF ol wetlierst peganl
booefonor o apmlionhle pnneerivas gt e the lebor eepLifics-
Gun reguirerent, S 10 = 00 ER 1101 fa, oL 118 ea i L4,
y thes orhar fraied oA Ueded Stades pormaacs sosicdonl alen
= allasered ol engey af the "parens™ o P ehildls o anlijrer fa
e’ enlacinns Bt owichonl eegsied ta The Jedwee meeeatis
eating rocmiretent, S U S0 ST a0 140 see L Ceumlona
o el Doesipradion Taow and Procselime, ab § 2300 187

Avgrellazts aee thres sets of wewedl ratorel Zaoders zned their
Mearicimpale wlfepring wha sacght, either as 2noalion Fachor or
src e cliddd aospeeial amndgrslioe predere oo By virtue of 4
vl sl oo SEas ooy mestdene glisn eibl o panesd T
=ach lestanee the applieant was Tefirmos=l That e owas inelic
il Tor v innneprast viza nnlese o oqesalifusd Tor pdangsenon
wwenler the menotn? nooverieal Besstations zned, in i g of
e atem samonts, Teerierd The soguimiie Tnbaor cert e o

L B PRRTE RTINS B e P R ara bl oo I|..|'-:|:i. s tarouar ll’igr

LI LR H IR L | '|.||-||'| HT R Y I'\-CI'||.II' [LRTTI RN LI T Tl ITHERSII
Mt B SR T T L TSR N o P T o PR DU S 0 W )
Aocoted e 0oy Tlee 90 At morbon o savongs

vl e, vl cmenele Rt e e e 1=
Gl g vt e g U the eplizhemend L minLZreat Serie ar IRe

cnter T e oo Ter ez a o imaeiere et v al ey phe e ed

I |, [u'-l'u-r- L TU L SC I PPN [ (0 PR B LY ORI I AT BRI O ]|r||;|;|_l|'_|'!||.|' anel

T I R T R TU TR LR L R TSR0 [T T G PO YT TN TRy P :ill: e ol 1=
b bl s e e foed i Ve Aty Cereral preer 1y

s b Beerte B e Tt o el o v Ao Aneerdieeins ok

HEEL E N

el oo Tvepan et F oo Vet S sl by Linh,

arnenthe pean e e Dt Faperble owitl b ool T ochicr

Sl P B teeEeses o eitiaen of 1t recrimyey Tre Teleer
il % | e e e nle e L et v e she pomenst el his
Mmoo, e e Ul S Floeenl Sor e DPlazzmde e, ey

1

L L E L S PEEE (R TR LL R | PR H L T ISR PRl PP | EPO

O =rae et l ot e e e e ed Tamua Fialia

Vot b e b e A e traeod Uinmal B e vl - 1

[CRRET L 1 R At et Bemime Warrer, wl o waz baery e,

I'wpelr W Tigbee, [ 720 aplws Woarrer jeiicpesd lee Tatugsre.

[




ThONET AP RON
4 FLALTIE = BILT.

Apmellants Gl ks aeting e July of 1074 i ke Vnlted
Seabes TEeAned Conr! for ke Testern Pstrict of New York
challer mieg ke romstitntinnalaa of $£ 100 19310 aml 1 11D
3 gl the et o e Vi, BiTth aaol 2ol A derenge,
Apprliants alleesd that 50 stacddary prosigiers 000 lenied
thees egual proceetion T disceimunarizg agenel raboral fo-
Lowors aad clsie idoeritierunln =i sebere o 1he e is of 1o e’
raarstal status. the ithgicieeees of thoe chill andd the sex of the
prarent witheosl either cormellinog o rational justificatinn';
GILY obersirdd thans A pevseess of w o the extent thae there
wirs estaliisbed Uan eewarrded eonelusye presunention of

the salesnen uf serong paychbigies] gl S PPy v ey
paturd Bntiwwes wrd thie olgbleck boen oot of welbs ael
el Bemitiewated s el S Mserjass]y biprlew il asd ir
iriepEe Tl ] upron the righta of macaeal fwthers and wir eliicren,
tore it of wecdlack sl non legitimate? )t nedeal nssoeoin.
binds. Lo porivacy, ta estaldishe o Diotras baoragso pataeal ohililren
anel b B eafed By e v aegd father,™  Apeellasis sonelie b
Frpnin eraanencoy eodieeemetd of thue cliallengerd starsioey
rreiswen s Eo o exlent bt e statiie preclils] then fnpm
epanl:Tuiege For thue gyeeeind preterenea acoumdod nther et
Aan:l Uehibelper

A Lhree-tudge Tostziel Court was cnnvened Lo eon<ilor flue

T Woem ot Seovee e ey Sempe e Warip . vtk fiep
R L T e e S S T N (R P BT T
| I LT | Y R IS S TR T A S T TR B mermeowoe Woarn s bemet e
N R PR TN E Y O e U
Appelte s Teear Willr o

A e gitesorze e sl

L T L B O LI~ BR U EETHER] B B

Forl Wi'sga e e e lent ks,
speellpt At W ow ez onoaf
R IR Telleser <l e el cied ratlat o 19T T=over ot 101

sevprl U T alen o rwiere e e Ger e Drlor W e snfomen? e
e Ceepimea ! That allengh S applearen e v Loz e s md,
o e e g s e lelimen nne TR RITO L | H TR H |.-3|'.r||_.r.;1_l
ez f Anhar Wieon,

eoestitaiiee] saness Alter roting that Corgreess™ power L
fr=hiinn el for the aelmissson of a2eny s Srgerptionnlly




PRG2T -OTINTO

FTALLD » BLELL )

brgen " thie Thetrzet Conrt aedl witly pne jrige cEseonting,
ibat the <tatotory prosisers alossus wore aeaker Cwhelly

v onl o Ay eongvavatile tatioeal porpess” wor CEinedaseen.

ﬁ_)-'—"_lTl:.}' IS :wlu|l~'~'||||:l|.*.n:|la‘_l.:'.'r-:~1ntm| L Ane regulation of
iz, Firllee v Faoaq) 20 F :“L"-il'j'- | EEAS N R L
CLOTAY T enner tlwrrefeore gewmnbed Juslgonese Der e Ligv-
et ] edisoogs=ea] (lye maes feenn
W el prodeahde porzadietson, 420 1708 019 CEAFGY, anrd
T i roasans 500 Zostl Tl wee alliein,

11

At aloe cntaar B b inswa it boo uncdersecre 1o limited
ey 2 kel inpies i doiiggation legiElatian, Uhis
Coesiirr Do Praalye]ly r~|n|:||:::~i.=r~-:, Flier “oeees ne ennevivalile
Cthieet m The leeislatloe power ol iawgres core comnletn
ceanin Leoencsy T The adtalssion of plees, Chosaae Navigatie
Conon, Kleagchian, 30817 = A2 B S utalEy e weenrel W e-

e al -1.', Aernele S 175 Tk T|F_I |1|r.-r'3 i. lﬂlll,lr Car '||:=|'.'l.'!
Ve pevamnized o pevweer e engeed oe eselusde aliens as oo Faoes
vt s re ey aeirtbeate exerepasl T thee Disceriinene s
ol ] alepariziead s Leely aoonne o Jodieal eoorenl”
Seowvadoneaoy v MWene o WiA T 5 2002000 SIER 1 e e
Flovcaens o Khahgieag, B2 170258000 95310 Lew Uoae
Ao, Dodied Srapg 15917 R 038 _SEET1ENG 0 P P
Firey v el States, 1A0 100 20605 18000 Pl Chivese B
eiwgnan Vi 15017 M 081 0 assi, e pepunt fieisions ey
TP -"I--|!.:|r'_|':_| Mo thos loegeestal Dpeied el Tosl Last Tern,
[ |-'-:.:|.*|.:[|'!|' Hhe Urt fnl nerasese: 1o B le that "+l [E NN
e gl peoo? o pdibeal elaracor Al *.'_::-r--l'ur-.-' 5I::|‘l_|f'l:".

el e e elimml seview e teas v Ao See Wy,
A L5 SA 0] 2] T1976) cineE P Voue Treg v TUaered
Atetes L0001 S a0 T e U ATt hees v, Famz AT &
T T L T R ALY I Jy L) IR RN Y LR PPES BTV o
-':-.:'|'|'i.~|- |'!". ir.=~_h "-r-::||| [ERLEU BN iI||I||i|£'.'|I!E|'||| :|I|-'] =akiralidia.
L. "['m:gn-«-' r.-;=-|||:||_r1_-.' vaplees gl sl woanig las ungee




B 1 B A
& Fiilln o DELL

cepplitkate i aprcied to eitizens " Mafthows v gz, 4017 5,
a4l s

Aspollanta apparetly do eot challenee the nesd Zo1 epaceal
Judietal 1l forenee o moegressennt polivy choiers e rhe mine-
grativn ennlegt* b doslemd sgaest et Y cnigque cos-
leseing oof Fuctors” mpkes the insdant pasc sw@ficientby anlila
prior eswnigrakion coses e owarrant e gearching jualivial
gertiny,  Lejef, ol 32-300 nmellann: fArst olserve thar sinee
the staretory provisians woere desigies] o reonibe Faniies

CWorep fof e Cveem m fRdvan v, Mrew 357 BOROSR CINGTY M
Mistzee Feenbforier soebed =t ome s sochd Bl Seg 2l < aew ™ raal e
Sl FI!-H"'-“ sl [IR it an I pE R | JverT ol TH: imn'&igr.lh:m
ane, Maepmn e wri'!i:lg [EH M| plop <l
" I‘l-'.l';:.-hn' alate oo el A e zlee exear pf e poesdy Al Cagpess

Mhll."!' sevpew, hem - g menely s qaipe ol inetor L T oo w] e
wathie, Palpepes |n-'|".-_ij|;|'.|_' e end e al sl e Ll Prerr Tigln e i
lesres sirer gu ~ufii by copsrertad winh el el vondue? af posoeenne w1
Pl e Dz e of these padivies, 2l Deemzoe Boarrele of e Ot
st et S poepcstieral aalrguands oF e precese L Bt than ke
Tommonletiong of elwes peicics is ceptpreded  cocluseeely 1o Congnm: 2ia?
s et aa Broeiy cizbeedbad o e logislitive ol ssheal =eznes ol
oo Loy palilie ne ary eperd ol aiee goceneesal. L.

CWeoape por peepere] Lo @eemoooerloe wases promene seceatioe i
hemasn Tiehos Than oep predsoe: oz, epasiac e zhea wlio Eave aon et
euialas gl Sefwi i eieil Cbwerics ordder the Cenwt b, amd e

ehe s foeme vder sz vopem a1l EESGEREZT PRIER R, JuwWeT IR

N TIEE wilh hLiI'I'.j: el BAn=530,
Wroar me rewe anclmc] o opeeegades (his Bioe ad coees tealan thagn wee
were Her weirs ngeowhen re dereded Keonefienat o Wend! g U 50 703,
FLETI B b L

*The Cecwrzmsent arg = that e elaltengrad wecvor- of e Aee og®anl -
e sy e suletantave e mgnlatag Phe adsesaen ol alieps
LT | EYE BT :"C'._ntr'-clﬁ'_.lwl rt o sz reprede saleosn e el

ey ' T, T wees refleel aocepaaner oz a liended
pdien . me el nngler s e lenlsa, aven Witk mee e e e
1w ol Cexipnez Baopeanloe ke aelmieaten ared en acnd of alens, aniel
b me b i wrcaeion De cneseles im fe sse owkeres e s D el
ol e Lengn-a ot pezpasl A abions Tl ore s mecclially peiieal on
R B ST T B [P TR TR i 1 5 T

at s, {1-#.




TN N
Eraflly v BELL T

whereye! possthle, the porpase of the statoln was to aford
righte mob 4o @liena ot e Uneel States etions and logal
prrmatent eegidonts,  Spacllasts then mely or ooz Jweler
senceh decistons m Alweddy Soaebez v, Ooited Srates, 413
U, & 26 1901 and Daited Shates v Brapoi-fosoe, 32
T, & RT3 C1973 fur tke propositioe thal e rourts noist
seretiniee congrersional Tepwlodion i Lze inmimration area e
protert agained vieladions of e vights of citieend, AL @i
ke bopder gearch casos, however. was 1he eabore of the
prodretinnzs mandated by the Fourth Amendie o aith sespeet
Lo gover ramenl srweerbaees clegigrm? v apem (ko ezl soiry of
aleas, Xothing i b opieions in those cases spgpests that
Conpross har anvibing bt pseeptdonndly breogl peoeer fooae-
formine which elasses of alieas iy lyw ully enter dhe eoun-
try. R 413 T, H, a0 272 40 TR at SRA-484,

Appellants suggest a serordl distingzishieg facoer They
arpue that nene of e prinm emcigration rpses of thiv Coarl
involved double-bareebed™ idiserimipagien Tozal oe sox ozl
iifegitimaiy, Inlringol upsor the ik v Bighns of mitizers
el logal peeeancnt resdestz, or ool Cthe Eonelies
rendal eonstitaicennl edereats of Uneed States ritsaens aed
pormatesd pesddents iy fomnilind relxboos i Moo st 3%
S wee 2wk 16-15% B akis Cnnee bas rozclvad sl chinl.
lenee: b irl‘:rr‘lfl_::'.:'Llfn_rr: '||';.=__i*::1[i|'|'|'| Terpsinl vy ool Toer cnmaki? nnd wor:]
rights ol citizens, ol hos relectol the sanggestion Hpn e
searrhineg Lolieinl werutiey e segeined. Tu Kloediasy v
Maorded, B T8 735 019730 Tor oxarnoio, Pdie] Jeates ciss.
#ecis chalieemed e poweer of e Attozmes Cisoerad raafesw
visa A na stlien whe. as & progeurct of e ceonmnie, ele-
naracaal, aml soveriamer lat elortrore: of worl] oo s
wis v iptble fooeeveive o ovien anslor S 17 R LIRY TS

1 aksent o waiver be 1w Alarsey Genernl, Tl vt
appelhess o theel caee o] chat Congres: eonial et
Trerry of all aliees TalFrg 1o ko edavs defrel e & 1ER2 Dy
rsec . They oontendi], huwaver, ghat thoe dlareey Lo




T =01 5 I0N
3 F1ALLD = EBTNLTL

ernl's stacutory diseretion io approve nowaiver was limited by
thr: Cosstitntien ard thal teir Fizst Anendnent pghts were
abrigeal by blie Geadal of Mandels peguoest for 3 visa, Thoe
Covarl heal ehst whaen e Fogpentive egeneiae $rgs [ilelegatod ]
pevwer mezuivel oo the Tusds of o Susindly Tegitomnate pid hoee
Tiede- romugn, Ve oatipte w311 pegcloer ik Tediiead loe sseccise of
Lhal dliserenion, ror tees O by Dalaneing ite justilieation Rgainst
thie First Argekafou-ns Soterests ol those who seek porsomal
cemmitieation swith ehoe apgilieon? 7 4058 1705 al i‘dﬁ,:—?i].'—f

S I S T P T T Y e e el R T TR IR TRT it e T SRR TR LR VR wagiel G-
prosttasr b s g preigee wepe geees ol TR il el = grezsbal en
Ve vyt Tl e sl goostens ol e Ac® wrant o CLandinnenrad
S LR T L I T O ST TN I L 0 LTSN N 1] B T LY PR 1Y (S P | EF R L A TRy Y1 BT A
Er T (T Al U o T A Y % S | O N e . T Pt S|
s bl e Ll e Tama e o panvalies amrniEraize cerbaels s o
ehere o t e e e P sl S Haen o The scazgtea o receld
dhocpee e Lol e pricenges wl osovenennndv

YWooare e g lere owals L eversiae 0T clee oty oo e sieoewer
ek o el pererziers na cen ! e el peersereesd bl e

. 1 "‘...I!'._|. |-'l\.'. iv N T B H lowe Swrein o P R TR ) A hes Lienel
e T P P I Y P O T TG T PR N F U B YOI TP Y N TT Y o
T - TESLRTIECERY I TR Y | e ATt Fer WL |0l Twe :|l'|"|'||||'|!'
gl ol e et b ppfe o CeBrelateir e L 1 e
R T T |:_-I||r_| alo0g e gy ol =g Loere e==onalie™ e 1kl
R I IR DI A TSRS I SRS BT B | W] |""|l:- e D Rt P e [
Vo bd i e cniotnmarranle o geteal T 10 1 [Ress W 10

el U Lar e T AT W e TR e g TGS R3] L

L e Do e e atpeeta nt s e mmorbozeg cnsr e e ol ooy
drr et et e retenlem b preesess ren ool e Semaly ot v e
oo vt L0 e s el 1o [ pr Lereter s -

LR L R T I R Y S P T IR T P AR - B T I i IR

B L b

T alen- Ban - g o R ORI BT I T L T R |
'rClIl-"..;-_ a oo ETTNECECSRT R Y EURE T B I 114 KR WU AT (L) (YRl O BN |_-' IR PN
O I ST T PO T I L S T (LT LR D LRt UL RN PR O 1 I H P Y B
LT | O I P VUM I T S PRSI Y PR T PTS B FITNY FETRARTT
) DN T PR e ek et T arn e el abeene g s otz PR 'E .Ii_lI
srloore e anne ™ maze T v s wahear pele ol i oz el
il I R TLE N T ||I.|:‘" [ | IR PR

T T B T T I I Bl sl BT B Tl T 1 R TN BN RPN

/7




Thonde =i oy
FLALLGE o0 HELL k|

W can en no reasen oo review the hrosd eongressioned pnliey
i b el heee ieder oomere ceaclilg alatived thal; wed
anipliod] i KTodagirnsr v, Masodel a0 FPisy Ao Immt |a

Frnaldy, wgopedboe 1 eliarcieri= = aue swiab enmigcation vhEcs
as im-u'.-.ma Forcesn poliee atbers wol ecngeessional fhoiecs
o owclle or el grons of aliews chat wore apeafically
aead ctegrly poresived toopoese 8 prase threat o nu'lmua L
caeity.T sl Mlarisiadh s v Siaugfoweey, B3 T iﬁ_l:l

P12, "or b e general wellame of w“trv " ritipg !IL;II"'“'"

FBoavidpee o0 fogocdgrad oo gad Veferghzatoe Eorpaee, 397 I o,
L% rne). We J:||.r| e S baestlioss in ol prrior cusos Lu‘t'
thar Slbs of Jrulicial meciew ie o Taeetion of the mature ol the

el wipebee gl issur T Elas wenccary, U sTines decisions
1hoss sgteers ay inplicate oot oelatens with Jumeigs |:-um=rEL 5\'

] siner u wisk veriety of eluesifieations <t b beSaaad o
Tkt wf changing politieal wmd revveanie cirosmsLeers, sueh
derizae are freqnent’y of 4 pelivieal chomaener”™ aml "4 he

regnty that preslocle fsehemnd reveews of policiend greacinns

Tac, <] i narree st of eaview of devisong e by l-

the Prezislent e abe area of Sevvigrziia, aml?”
- —

:"‘_.",t-llru]i.r_ut"r:-ll.' Matthews v Az 426 17 =7 WLLR2
ANTHT - Rao florisades v Shasgboeeay, 340 TR SN0 3RE-

[.'-':-:lure':’gi nT

IRGCINEE; 0 As A Joeslier Froankinrtes claerved i his con- -

FHEReTer G PRresiendr s v, SRawgdicissyr .
“Ther cowliLiore of codvw Tor cvers alice, tp |m|-ti-ru1ar
rlassen of sl that shali ke demied cetey glrogther
thee Yawis Bor cletenininirg sech elaseifeating, e right o
peramnabe bosnjtalily foeeged wTiena, Fiee geimamds -
which auel detecmination #hadl e based. Bave been rac-

~
Lol )

t: Y T - | S C e S B O T P N LT

e Cenge-s - vidran vy Mees 07 177 =0 1 3 I B COET P PR TR TN |

O TR T TR T TR TV PRCRS PR TRREY PRI | TR BTSN CP I AR TT Y B TR Y TR R
R O T T T [T ol 1 L I A LT B LTI | I (O AT
B F I 1 I T O P H O O N T (R RN PR b P L L SV RETA ] § (] I
| I T AT I S Tt SR SR R IS TR ST BRTITE IR TSI I T T PRREH [

el g Bt [ rasel i e e

sl

f’l/



i T =R U
1 FIALLD v RELL

pgnioel ss natiors sldy Tor the responsilility of t!H:
Congress and wholly oueside e power of Lhis {ourt tg

cuntrul’” i, at ::-'iJ[.I"_

II1

Ag pripginaly enaetod o 16320 1001001y of 1he Actl
preieed el ssown unncarricd igitinele or leginnated
sbale] or stepninl] under 21 vears of wee.  The Boanl of Lin-
migzation Apgeeals and che Attoriey Gl subsmgaently

Seonieluleed chat che Tailare of Rais definicion g oreder to egit-

iwate cloahiner rendered aneligilile Top peclicertil nooeta
srbus heth choe illegitnnate aben elabl of o eiieen notler,
Aatter of & C 3 1 & N0 Vee 252 MeE-asg (AL Ul e
alisn meklier of = eicieen Boro gy ol wedlork, 3acer of F—,
TG M Ik 343 11 LAY The Mioppey fheaneig Teean-
mesmied] that thi matter be Troaght o e augentmn of 1 on-
areis, Aakse af A-— 3 L& W Dl at G54 weerd Ll Aot was
areernleal vn AT b pnehsle whad i opewe B0 = 00 % 100 1 L)
E1:Te 0 B oy [Loswpnr Congresa wag sprofeally vos-
rornid with the relativishipe Tetwere 2 ebuld boen oo ef wresl-
Inck gt s ar fBier watord eeotleer, ancl the leeelodpne [isstors
af b 1057 praodeest eelects an intontional #lsdine metb b
provide prefenent sl amangration stacoes o victua of e e
Bavivelip hetwees ok ilbgitienate shild and s nz her nad el
Cativer .

Flhie litinetion ix just oee of wany drawn by Cocgress

B T L e e A e | O e I Loy m I BTN TS
voe e Smeed e ey T Do 1t the Clemipenie el bl waepd fyorei-
Dene T Fid anotd s ooy Al 2o =t e the gz © o4 : oo
(e TR PES (1] - N PIRTRTY) CUPNEREH! 0N 0T B i O | TR U | ELC - Fl T
S TAINETE e soncenzhient wris e o gl g I*"]"l::'.-:'lll

o

dand prow bl Coer e e oo slp Gt w0 e ez -6
Prcelermr crahIn e Lamn ol ol e thack ] e anarlis aaged edeiefen
Femngds - glealds ILp € 7empe Pl [aslan 1INAESY fzpnrs ol Sl
LS TRy P N I PR T Y o L Y T I 0 B UL LN T TR LY (1B TR H T
N B | B R T A AR L LI T L N ey T TTEE R TR T

g ngze i e e s et anate Sk Gl asbde |




Ty RIS
FIALLD = BELL 1

mrzist ta vz dolorminatian wnoywavicde saome— but oot all—
Toanvilies wilh gelisf Frors varmns Drunigraton mestrocicns thot
worglyl obherwgzae Biodee pegpdiendien ol the f:‘:ll'l'lil}' i this
roanlre. Tooadddition: oo the Bstinelion ot Gssue hoee, Cos-
grees Cuis decnbed chat obildren, whether ogitiermte oF oo,
cawnot qualify Ter prefereadial =talus if they are sanericd or
are over S oyears of age, RTLE 4 1101 (L1, Legiti-
trnind Sililoen are melighde for preferentio]l <tubus uniess
Eheir leetlionagaen meenreel peior too twar TSEY Birthoday ol
at o L whote ey were wn the legal sustody of the legitimnt-
g wakent or o pmeents. ®OLLOE L0 8 101 (B0
Aiinptes) chideen wre cot entitle:d Lo preferential #nbns unlesa
they were adopled befure the agee of 14 mel have thereafier
livasl i Ehe eustedy of Eheir adepting or adojred parcnis
fer al least two vears. & U0 & OO F LIGLERICINOTY Awd
steprhilileen cunnd. qualidy unless thew wepe difer 15 @t
thae Eitestr ool L3 moaeTinge creating the stepchift relatiosship.
Bo19 & O STL0 char 1 I8y,

With regprct to each of theer legizlative podiey distinetions
b conhl b argiiel chet the Eee skoull heve bren dlrewe 1l 2
ifferent point aed that the statwwry definilion: depy preef-
eronLisl starus b paeents aod chaldren wleo slare stooey
{:'-_*||1i|:|.' rere. U1 Matkicewess v fae, 420 T, &0 07, BE-Ad
(10561, Tut it i elear from our eases. ser Part BT, swper.
that thosa nre poliey guestions coteastod esclugecely o the
rotitieal branekes of our Gorvercaeerd, anzl we have oo jedacial
autharity to suhstitute ror politten? judgmest Tor (hat of e
Con gness '

Appellacts sepgest that e distisetion deawn m 2101 T
(1301 05 unegsdtitutinaal wswler an stamlfazd of reciew
sinee it infringes wpon tke eonstiCationnd rights of eitizes mol
bopal prresanent resifdents withoel Turt®ering leguimane @ov-
erimeente] intereste. Anpellats note 2 this regaed et Lhe
slacsdn ks it more Sffeule for dllegaimaee childom and
Cacit natsral Cathers W be peunitnd o this countey thin for




FoRMT—OPIN NN
I FEALED v BEL

legitimnte or legivimated esilden anel their pazentz, ot for
ilepitiarate chdldaon pucd fede el mathees. Aned agnoed-
tanta alsa wote Akt 1he stalule Tuils e esablish g peoeedies
wnier which iliegickerste ehildeon aodl their asiorad fatleers
codilll prove the pxistenee aral steength ol their famile rele-
tiomslip. Thass are adiittedle the cozaparoes of 1he
congrrssione] levizsioen not tosecond prelenrtinl statns o
thia portienber Slass uf aiens Lat e derizinn peaadzeless
remuing eure Vsalely Bor the respensibn iy of the Congeess and
whodlv  @lende the power of this Conrt te eontrol”
darizimbig v, Slaughpoesy, 242 TO5 5 5007 ) [930 1 Frank-
furter, T conenrringd.  Congress obecicnsly hes detesmined
thal preferenti] watns e po waerented for Clegiteate ehil-

-
LT |

<. h . .
Y iferg nan? thcie naturald Gutkers, perlips breas of a peneioeld
- "J,"Ir alrennen f mest eqss A clpse Twomily Lies pa sl as g momeern

_ withy el sesigete protloms of deead 1aal asually bk

o aiLs_

Leraiy et o See Trieedde v, freendun

> In amy evend 1 o8s el the incdienal mole in cases of
hie mbl A prodee geed fest P jusdfieation: for the leotslative
et R e ped v Mepseled ds LR TG ST0 YR

—_— e — ==

1
——— _—

e et At sty o al

corn e e seetnne nf g ez i e g
TRV - bt vle] wEen depends oo events the may Love nesresd
e eTeimie remld fpee Ty YRar- cafner Cequepez - st ag ll o psoree
st il weieht, prooclane g ke el Bt e elellerween e 1k
e ol el ol he pamemriad for Frame bl vy applaoe® ees it
ol fen e vl Ty o mre o nese dooaone o tle hane Moo,

ar eases el erde Pl e Cepialadive i ees oz Siee zineeraton

b e el Lo o e Tedy i vesd o aBerno e voaepder ooy T

[ YL~ an e o 1R clpne=1n e
Ao Lt -

:|_n|! |-'|‘|:L'_I|'|_| gl v = e T e -_|-r- r|-I.|':-||'.-.=|i|'- h IIII'.'.'HE Sl T 28 :|'!I-|

== |||'|' e miety e a s e e |'~|-T||r|-l|-,

e Mewczieate elchostg and thor ewcrite cdmines e pnsadme
wl=N ben] Tesse oes |"'!|'||.-|~:| e a] w2 e Byl e ot ||!'\.|'|'i'!:|z Ty

AtaPernts . sl b i e waly mecpaees 0 aratnl v ohetgrzed Cpuanenis
.l|'.|_ ": |||!.J-.-|'|'I'. |'H-|:I||l| |'!|.-|:l\.' ||:|-|||:-' F];l' ::m!‘_l!- ] B -CIE |'|!'\I H'\-r il!'.lll'l.'ﬁ! My

'-|"'l'r|'|||I'-iF|g - ;-:-l--rnil}' LTLa ) ||'.l."=':li:l‘:..'-w elyldd, W -.'l'l‘=|_.=|_'- Eare 1iod




P FET R e Y
FraLso o B 1%

1

Wir hobl thar 2% ULoLICLICTYY ol LOL 2 b302) of the
|||1|||ij__rr.:|[.i|||| ard Xarmmnlia At of DS e nol unen<te
Catiene] Ly wirpe of ol eselusien af tlas relatacosdzy Todaoe
an ilhegikieete chiad wmd ks pareral farlur frsin Lhe profor.
e avrardel T e At 2w ke el ur fnapea o of a
il Sgares sitidon or lawlal pewaes ent fesicenl,

Affirmed.

Vabe srgmrnent =lFanlel e ffee--esd 1 v Ccngress mother oo Sl ronafis,
Twbeenl, g e faawl gl = ol gty =l a3l o=l a1l ich
Cwprese wgmab] Jee elandag el ahe ol ogseb alislaenei, Ho KL LR,
ik Ulang o 1l See, [T174),




	Fiallo v. Bell
	Recommended Citation

	75-6297_FialloBell.pdf

