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Cert to CA 6 '

No. 76-1334 CFH (Peck, McCree, Lively) "»4/4‘(,447

BORDENKIRCHER, Warden @ S recdp, ol

V. "E:'"-. M
'

HAYES, Prisoner ' Federal /Habeas Timely
1I.- SUMMARY : Applying this Court's decisions in North i%’r
Carolina v, Pearce, 395 U.S. 7i1 (1969) and Blackledge v. Perxr . J

. 7/
417 U.S. 21 (1974), CA 6 held that the prosecutor violated due fagz..7* .

process when he secured an indictment under an habitual-offender

statute after a state defendant refused to plead guilty to &
less serious offense. The Warden seeks certiorari.

2, FACTS: Resp was indlcted in Kentucky state court on

_‘_l a forgery charge During ensuing plea bargaining sessionw
O M ek Lo LA S
w}&\‘-ﬂ/w i s .00 :




the prosecutor warned resp that if he did not plead guilty,

he would be charged under the habitual criminal statute,
e T e e A

which carried a life sentence. Resp refused and insisted
e L

on going to trial on the forgery count. The prosecutor

thereupon secured an indictment against Tesp under the
habitual offender statute. Resp was convicted on both

counts, and, pursuant to the trial judge's instructions,

was sentenced by the jury to a mandatory life sentence. The
L ——

e, e —— T e e e

Kentucky appellate courts affirmed the conviction over resp's
due-process claim,

Resp then sought federal habeas relief. The District
Court (E.D.Ky.){(Moynahan, J.) denied relief, concluding
simply that resp assumed the risk of a 1ife sentence:

"fTlhe petitioner chose to risk
the maximum sentence of life ilm-
prisonment under the Kentucky ha-~
bitual criminal statute by elect-
ing to proceed to trial, rather
than accepting a sentence of 5
years in return for a plea of
guilty to the forgery charge...."
Petn, at 2f.

CA 6 reversed. The court, per Judge McCree, held that

the plea-bargaining process had been impermiesibly abused by

the prosecutor’s attempt '"to coerce an unwilling defendant
— e e s it

into foregoing his constiutional right to trial." Id., at
s e e, S S R -
4a, The prosecutor's actions in this case, t?e court con-
*
cluded, were plainly based on vindictiveness; accordingly,

*/

" During sentencing proceedings, the prosecutor inquired
of resp: "...ilsn't it a fact that I told you that if you did not
intend to save the court the,,.necessity of a trigl...that I in-
tended to return to the grand jury and ask them to Indict you
based upon these prior felony convictions?" 1Id., at 3a n.2,



"'we hold that due process has been offended by placing [resp]
in fear of retaliatory action for insisting upon his constitu-

tional right to stand trial." 1Id., at 7a,

3, CONTENTIONS: CA 6, in the Warden's view, has im- r
properly hampered the plea-bargaining process, Admitting that
the prosecutor attempted "to create matural coercive impact on
the accused...'", the Warden contends that the '"vindictiveness"
and "coercion'" in this case were no greater than similar pres-
sures operating on criminal defendants at other stages of the
c¢riminal process.

Resp replies that the decision below is consistent with

Blackledge and Pearce, which hold that defendants who assert

procedural rights must be treated in a manner that avoids any

suggestion of vindictive or retaliatory motives.

4. DISCUSSION: Neither Pearce nor Blackledge is on all }TN""J\
fours with this case, Those decisions govern instances where
the prosecutor has occasion to reindict the accused because
the latter has exercised some procedural right; those cases
therefore presented the spectacle of judges or prosecutors
upping the ante once a defendant had already been subjected
to a full trial and eventually succeeded in avoiding the
conviction by virtue of exercising a procedural right,

That is not the case here. Resp went through the system
only once; thus, the prosecutor used his entire arsenal against
resp the first time around. Moreover, the very same result
could have been achieved, again with only a single trial, had

the prosecutor simply procured the multiple-offender indictment



at the outset and then used the more serious offense as

leverage to secure resp's plea to the lesser charge., Since

that procedure would have been above reproach, CA 6's re-

sult is wedded to the entirely fortuitous circumstances of

——

this case, Next time, the prosecutor can avoid the due-process
B ———

holding, while maintaining his leverage in the plea-bargaining
process, simply by securing both indictments at the same time.
That 1s a very long-winded way of saying that, at bottom,

CA 6 may SimElE_PE exalting form above substance.

e —— -
Caveat: It is my understanding thet due process is

indeed concerned with "form" as well as with substance. Black-
ledge and Pearce, after all, were based on the "sppearance',
not the certainty, of vindictiveness on the part of prosecu-
tors or judges. If, then, it violates due process for prose-
cutorg to act in a way that can reasonably be viewed as a
vindictive response te the exercise of a constitutionzl or
statutory right, then the Kentucky prosecutor here violated
due process.

There is a response and a motlion to proceed ifp,

5/21/77 Starr Ops in petn
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September 14, 1977

No. 76-1334 Bordenkircher v. Hayes

This memo will record my initial reaction (tentative
at this stage) after reading the briefs and the opinion of CA6
(McCree).

Respondent was convicted of being an habitual
criminal under Kentucky's recidivist statute that carried an
automatic life sentence. He was indicted on the charge of
uttering a forged check for about $88, an cffense that carried
a penalty of from two to ten years. Apparently, the evidence
against respondent was nverﬁhelming. During pretrial
conferences with the prosecuting attorney at which
respondent’s counsel was present, the prosecutor offered to
recommend a five-year sentence if respondent pled guilty. In
these plea bargaining negotiations, the prosecutor advised
respondent that if he elected not to plead gquilty, he would be
charged under the habitual c¢riminal statute. Respondent chose
not to plead guilty, and the prosecutor thereupon obtained a
new indictment. The second indictment differed from the first
in that Count 2 thereof charged respondent with being an

"habitual criminal®. Respondent previcusly had pled guilty



to a charge of "detaining a female against her will for the
purpese of having carnal knowledge of her", and was sentenced
to seven years; and also had been convicted of robbery (see
App. 12} .*

After exhausting state remedies in which the issue
now before was duly raised, respondent sought federal habeas

corpus relief. This was denied by the district court. That

court also refused to issue a certificate of probable cause to
permit an appeal because the Court thought the "appeal would
be frivolous and not taken in good faith™ (Pet for Cert 2a).
CA6 reversed on the merits, holding that respondent had been
denied due process by the plea bargaining tactics of the
prosecutor:

Although a prosecutor may in the course of plea
negotiations offer a defendant concessions relating
to prosecution under an existing indictment, see
United States ex rel. William v. McMann, 436 #.2d 103
{2d CIr. 1970), cert denied, 402 U.5. 914 (1971), he
may not threaten a defendant with the consequences
that more severe charges may be brought 1f he insists
on going to trial. When a prosecutor obtains an
indictment less severe than the facts known to him at
the time might permit, he makes a discretionary
determination that the interests of the state are
served by not seeking more serious charges. CE.
United States v, Johnson, 537 ¥7.2d 1170 (4th Cir,
1976). Accordingly, if after plea negotiations fail,
he then procures an indictment charging a more
serious crime, a strong inference is created that the
only reason for the more serious charge is
vindictiveness. Under the circumstances, the

* Respondent was convicted of robbery on January 18, 1971,
sentenced to five years, but was placed on probation., He was
charged with uttering a forged instrument on November 20,
1872, while he was on probation.



prosecutor should be regulred to justify his action,
In this case, a vindictive motive need not be
' inferred, The prosecutor has admitted it, Pet for
::" Cert. Ta
The reference above to the prosecutor admitting a
"wvindictive motive” apparently refers only to the conceded
fact that the prosecutor had specifically advised respondent
and his counsel that unless the guilty plea was entered, the
prosecutor would "return to the grand Jjury and ask them to

indict you based upen these prior felony convictions®.

CA6 relled primarily upon North Carclina v. Pierce,

395 U.5. 711 and Blackledge v. Perry, 417 U.5. 21. Although

these cases are not irrelevant, I do not view them as being in
any sense dispositive of the present issue. 1In both Pierce

and Blackledge the prosecutor had reindicted an accused

following conviction in a trial that was overturned by the
exercise of a constitutional right, Here, there had been no
prior trial, and the prosecutor merely "bargained" on the
basis of the state's right to indict for a more seriocus
offense.

I thought initially that the case was not too
important, as it seemed toc me that prosecutors could aveid its
holding simply by indicting initially for the offense that
carried the most severe penalty. I therefore voted at
Conference merely to "join 3". Upon further reflection, I am

inclined to view the case more seriously. BAs I read CA6's



4.
opinion, it enunciates a per se rule that would substantially
curtail the flexibility of a prosecutor in plea bargaining
discussions, Moreover, as indicated in the amicus brief filed
by the Attorney General of Texas, there is now a square

conflict with the Fifth Circuit case of Montgomery v, Estelle,

decided February 25, 1977, although the mandate in that case
was vacated and the case set for future oral argument.

Petr's brief, after emphasizing the now recognized
utility of plea bargaining, points out that prosecutors
attempt to structure a case so that the defendant is
encouraged to plead guilty rather than elect to go to trial.
It is common Knowledge that th%f'already overloaded system
could collapse if a significantly larger percentage of
defendants elected jury trial. If prosecutors were compelled
by the CA6 rule always to indict for the maximum possible
penalty, the gap between the state's demand (in this case it
would have been life) and a plea of not gullty presumably
would have been more difficult to bridge than the difference
between ten years and not guilty. Putting it differently, I
would think it in the interest of defendants generally - as
well as expediting the business of the courts - if preosecutors
were encouraged to indict for lesser offenses.

In any event it seems to me that the per se rule of

CA6 goes too far.

L.ng%ﬁjr.
sg ZL
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Vindictlve Prosecutor, or; Are There Any Limits How Far'a

Progsecutor Can Go in Plea Bargaining?" &
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I do not mean toghe overly sarcaztic, but the

prosecutor’'s zctions and motives in this case affront even
my relatively conservative sense of justice., If the Court

meant what it said in Brady v. United States, 397 U.5. 742,

to the effect that there are limits to what is permissible

in plea bargaining, then this Is the case in which to

enforce a limit. 5 Y 4&& gw
( labs Bout 12,03 )



I. ‘Facks
The facts deserve some elaboratlon, because they

are not treated adeguately in the briefs, These additional
——— e, iy iy iy

facts are not critical to resp's clalm, but they emphasize
(if it needs any additional emphasis) that the prosecutor’s
decision to re-indict resp under the habitual criminal
statute was not based on a legitimate exercise of
prosecutorial discretion in evaluating society's interest,
but rather was an attempt to get resp to relinguish his
right to a trial and to punish resp for his assertion £
constitutional rights after resp insisted on having a trial.
= In the original indictment, resp was charged with
one count of uttering a forged instrument. He had
presented a forged check for $88.30 to the cashier at a
grocery store. Uttering a forged instrument carcles a
penalty of 2-10 years imprisonment. The prosecutor offered
resp a S~year sentence 1f he would plea gquilty. Resp
insisted on his innocence ("Why do you want to put pressure
on me to cop-out before a trial of something that I didn't
do?" App. 43). The state may have had overwhelming
evidence against him, but the Fifth Amendment guarantees
resp's right to insist that he did not commit the crime and
to put the state to its proof.
The prosecutor threatened resp that if he insisted

on going to trial, and thereby refused to save the state

inconvenience and time, resp would be reindicted as an



3.

habitual offender. Conviction under the habitual offender

.,

statutes carries a mandatory life sentence. The two

previous crimes of which resp had been convicted were

(:f:}detaining a female against her Wili for the purpose of
-

having carnal knowledge of her™ and robbery,

The circumstances of the two prior crimes are
revealed in resp'e testimony in the state trial court.
Resp was 17 years old when he participated in the
commission of the first crime, detalning a female. He
pleaded gullty and was sent to reformatory, not prison.

Resp told the jury that at the time of the rape resp was

involved with three other "guys", one of whom was sentenced
to life. Resp testified, "I was seventeen years old and
just passing through this place and they involved me in it,
you know." App. 44. It is impossible to know what resp's
role was, but the fact that he was sent to a reformatory

while one of the other participants was given life suggests

fur
[
e

o

that his role was minor For the second crime (robbery)
resp was placed on probation; he served no time.

These facts are relevant to evaluating the
prosecutor’'s initial decision not to charge under the
habitual eriminal statute. In this opinion below Judge

MeGree reasoned that



"[wlhen a prosecutor obtains an indictment less
severe than the facts known to him at the time
might permit, he makes a discretionary
determination that the interests of the state are
served by not seeking more serious charges.
[citation omitted] Accordingly, if after plea
?? negotiations fail, he then procures an indictment
charging a more serious crime, a strong inference
‘ is created that the only reason for the more
serious charges is vindictiveness."
App. B9, It seems clear on the facts of this case that the
prosecutor's initial decision not to proceed under the
habitual criminal statute was a sound exercise of
discretion, based on an assessment that resp really does
not come within the category of criminals who should be
locked up for life. Indeed, when the prosecutor
cross-examined resp at trial about his knowledge of the
meaning of "habitual criminal", resp insisted that he had
no idea it could mean someone like him, because he had seen
many convicts in the reformatory who had been "sixz-time
losers"™ and had not been charged as habitual criminals.
This is not to say that the prosecutor was not legally

entitled to charge under the habitual eriminal statute,

which clearly was applicable, but that the prosecutor most

-—-—n___‘_._.____,...--l-.._.-l"'-'_"'—""-
likely recognized that the statute should not be applied to

resp.

Indeed, the inappropriateness of treating resp as
an habitual criminal and impeosing a mandatory life sentence
subseguently was recognized by the Kentucky legislature.
The New statute - which regulates "persistent felony

et —
offender sentencing" - applies



"only 1f, for each of two previcus felony
convictions, the sentence was at least one year;
defendant was Iimprisoned under each such sentence
before commission of the instant felony; and the
offender was over eighteen years at the time he
committed each offense. [Resp] would not have
been subjected to enhanced sentencing under [the
new statute] because none of these conditions were
gatisfied.”

CA opinion, App. 84 n. 1.

IT. The Decision Below

From reading your Aid-to-Memory, I gather that you
believe the decision below goes too far, in that it
establishes a "per =e rule". I take it that that rule is
that a prosecutor may not "bring an habitual offender
indictment against a defendant who has refused to plead
guilty to an indictment for the same unenhanced substantive
offense", at least when "the prosecutor does not assert
that any event occurred between the lssuance of the first
indictment and the issuance of the second to influence his
declsion except [the defendant's] insistence upon his right
to trilal." CA opinion, App. 88. I do not see anything
unreascnable about such a rule. OQF course, i1t must be
justiflied by a holding that due process has been violated
by the prosecutor's actions, which will be discussed
below. But I view the holding of the court below as
sufficiently narrow and tied to the facts of this case. It
does not even prohibit all instances of "upping the ante";
it just applies to bringing an additional charge that

carries a mandatory life sentence, Rather than the



incremental steps normally associated with bargaining,
bringing such a charge injects a qualitative different
coercive element into the plea bargaining situatiocn.

ITI. Due Process

In Santobello v. New York, 404 U.5. 257, the Court

recognized that although plea bargaining may afford
advantages to both the prosecution and the accused, "all of
these considerations presuppose fairness in securing
agreement between an accused and a prosecutor." Id. at

26l. And in Brady v. United States, 397 U.S5. 742, which

upheld the validity of a guilty plea despite the fact that
it might have been entered into out of fear of the death
penalty that the Court later held unconstitutional because
of its deterrence of Fifth and Sixth Amendment rights, the
Court explicitly distinguished that case from "the
situation where the prosecutor or judge, or both,
deliberately employ their charging and sentencing powers to
induce a particular defendant to tender a plea of guilty."
Id. at 751 n. 8. This case presents that very situation.
Much language in several distinect but related
lines of cases supports - and perhaps compels - resp's

position and the decision of the court below. Resp and the
three California amicl quote practically all of the
relevant passages in their briefs, primarily from the

gullty plea



caaeal and from North Carolina v. Pearce and Blackledge

v. Perry. The reasoning in these different lines of cases
is concerned with different problems, but they coalesce in
this case.

A. The Guilty Plea Cases

One would think that this line of cases would be
the most helpful in analyzing the issue presented here,
since they deal with the permissible limits of plea

bargaining. Yet there is a critical difference between

[

this case and the guilty plea cases: Resp did not plead

guilty. He "unreasonably" (in the state's words} insisted
on going to trial, despite the fact that by doing so he
subjected himself to imposition of a mandatory life
sentence. In the gullty plea cases, the defendant pleaded
guilty and later attacked the validity of the plea on
grounds of involuntariness or coercion. The argument, with
several variations on the same theme, was that the plea was
coerced and therefore involuntary because the defendant
really h&ﬁ no choice.

In United States v. Jackson, 3%0 U.S5. 570, the

Court held the capital punishment portion of the Federal

l. By the "gullty plea cases” I mean the Brady trilogy,
Brady v. United States, 397 U.S. 742; McMann v. Richardson,

U.5. 759; Parker v. North Carolina, 397 U.5, 790; and
North Carolina v, Alford, 400 U.5. 25. Also relevant is
Santobello v. New York, 404 U.S. 257.




Kidnapping Act unconstitutional because it placed an
"impermissible burden" on the defendant's right to a jury

trial. Yet in Brady v. United States, 397 U.S. 742,

decided after Jackson but involwing a guilty plea entered
before Jackson, the Court held that the defendant's
election to plead guilty rather than face the possibility
of the death penalty was not involuntary. The majority
{per White, J.)} stated: "That the statute caused the plea
in [a '"but for'] sense does not necessarily prove that the
plea was coerced and invalld ag an involuntary act.”™ 397
U.5. at 750. The Court reasoned that the decision to
obtain leniency and aveid the death penalty was, in the
absence of threats or mental coercion, rational.?
The Court rejected Brady's theory of
involuntariness, which the Court described as follows:
"Brady's claim is of a different sort: that it
viclates the Fifth Amendment to influence or
encourage a guilty plea by opportunity or promise
of leniency and that a guilty plea is coerced and
invalid if influenced by the fear of a possibly
higher penalty for the crime charged if a
conviction iz obtained after the State 1ls put to
its proof.”
Id. at 750-51. The Court rejected thls theory because it
would undermine much of the advantage, conferred on

prosecutor and accused alike, of plea bargaining: "we

2. Indeed, this is the corollary of the state's comment In
the instant case that resp "unreasonably chose, In view of

the overwhelming evidence against him, to stand trial
before a jury." PFPetr's brief at 15-16.



9.
cannot hold that it 12 unconstitutional for the State to

extend a benefit to a defendant who in turn extends a

substantlal benefit to the State and who demonstrates by
his plea that he is ready and willing to admit his crime
and to enter the correctional system. . . ." 397 U,8. at
753 (emphasis added). The Court followed the Brady

reasoning in Parker v. North Carolina, 397 U.S. 790, 795

{"we determined in [Brady] that an otherwise valid plea is
not involuntary because induced by the defendant's desire
to limit the possible maximum penalty to less than that
authorized if there iz a jury trial.") (emphasis adeed), and

in North Carolina v. Alford, 400 U.5. 25, 31.

"The standard was and remains whether the plea
represents a2 wvoluntary and Intelligent choice
among the zlternative courses of action open to
the defendant. [Citing Boykin v. Alabama, 397
U.S5. 238, and Machibroda v. United States, 368
U.8. 487.] That he would not have pleaded except
for the opportunity to limit the possible penalty
does not necessarily demonstrate that the plea of
guilty was not the product of a free and rational
oholoe, . ¢ %

I glean two polnts from the guilty plea cases.

The first is the Court's repeated emphasis on the presumed
fairness of the plea bargaining, meaning (a) that the
prosecutor does not use his charging power to force or
induce the defendant to plea guilty and (b) that if the

plea bargaining process 1s legitimate, it is because there



10.
are mutual benefits to the prosecutor and the accused. Of
course the prosecutor always had the upper hand, but the
Court's mention of the clearly guilty defendant's degire to
avoid the agony of trial and to obtalin a more lenient
sentence, and the reference to mutual "exten[sions] of
benefit" suggest that the defendant is supposed to get
gsomething out of the bargaining and be better off than he
would be by going to trial on the indictment that is the
subject of the bargaining. This is a very different matter
from ending up worse off than under the original indictment
because of an insistence on Fifth and Sixth Amendment
rights. This point will be pursued below at p. __

As to point {a), the meaning of "force" or
"induce" is not clear. A major difference between the
majority and dissenting opinions in Brady focuses on what
thiz concept means. The majority seems to limit it to
"actual or threatened physical harm or . . . mental
coercion overbearing the will of the defendant." 397 U.S.
at 750. Mr. Justice Brennan, on the other hand, bellieved
this to be too restrictive a definition of involuntariness.
"fTlhe legal concept of 'involuntariness' has not
been narrowly confined but refers to a surrender
of constitutional rights influenced by
considerations that the govermment cannot properly
introduce. The ¢ritical question that divides the

Court is what constitutes an impermissible factor,

or, more narrowly in the context of these cases,
whether the threat of the imposition of an
unconstitutional death penalty is such a factor.”



{

R

11.

Id. at 802, The point ls that although the majority

and dissent disagreed as to what constitutes
inveluntariness, they agreed that a plea would be invalid
if "induced"™ by the prosecutor,

Under the Court's holding in Brady, I would
imagine that the inducement in the instant case would not
have rendered resp's plea "involuntary”, if he had pleaded
guilty. That is, if the original indictﬁ;;t had charged
both counts (forgery and habitual criminal), and resp had
decided to plead guilty, an attack on the validity of that
plea would not succeed under Brady because the desire to
avold a life sentence is not even as great as the desire to
aveid the death penalty.

But the second point I glean from the guilty plea
cages is that they are not really relevant to the instant
case for the simple reason that resp did not succumb to
whatever pressure was exerted by the prosecutor. He did

S—

not plea quilty. BSome Justices might regard this as
walver. This 1s not discussed in any of the briefs. It
seems to be the implicaticon of the prosecutor's questioning
of resp about whether he was not warned that the prosecutor
would seek a harsher indictment 1if resp would neot plead

guilty, But any notion that there was waiver here should

3. Mr. Justice Brennan concurred in Brady because the
record showed that Brady had pleaded guilty for wvarious
reasons unrelated to fear of the death penalty.



12.

not prevall. Resp had two choices: he could plead gquilty

or he could insist on his right to trial. By deing the
latter, he did not waive his right to claim either that the

harsher indictment is invalid under Pearce and Blackledge

v. Perry, or that a threat to indict under the habitual
criminal statute placed an "impermissible burden" on Fifth
and Sixth Amendment rights, under Jackson. The defendants

in Blackledge and Pearce did not waive the right to

challenge prosecutorial vindictiveness by pursuing their
appeals Instead of succumbing to the general fear of a
higher sentence as retaliation for the exercise of
constitutional rightas. The very polnt of those cases was
that even though the prosecutor did not explicitly threaten
to seek a harsher sentence the defendant's apprehension of
such action was sufficlent to require a prophylactic rule.
It should not matter in the instant case that the threat
was explicit and that resp insisted on his right to trial
despite the threat, Similarly, the defendant in Jackson
did not walwve his right to challenge the
unconstitutionality of the capital punishment provision in
the Kidnaping Act, on the ground that it unnecessarily
deterred assertion of the right to a jury trial, even
though he did not succumb and went to trlal.

Mr. Justice Brennan noted the anomaly of this

situatieon in his dissent in the Brady trllogy:



38

13.

"Since the death penalty provision of the
Kidnaping Act remains void, those who resisted the
pressures identified in Jackson and after a jury
trial were sentenced to death receive relief, but
those who succumbed to the same pressures and were
induced to surrender their constitutional rights
are left without any remedy at all. Where the
penalty scheme failed to produce its
unconstitutional effect, the Intended victims
obtain relief; where it succeeded, the real
victims have none.

397 U.8. at 807-08. In my opinion, Justice Brennan's
analysis of the anomaly cannct be faulted. 1In terms of
consistency, either the Brady Court should have sald that
Jackson was wrongly decided, instead of limiting it in an
assallable fashion, or Brady was wrongly decided. As
Justice Brennan says, 1f fear of the death penalty was an
impermissible factor in the decision to plead guilty, the
plea should be cpen to attack.

Singe the guilty plea cases are not the most
relevant, the instant case must be analyzed in terms

—_— -

similar to those employed in Jackson, in conjunction with

“5"‘—'—'——_\-_--'—“-—-'-—-'-'"_--'"
the vindictiveness analysis of Pearce and Blackledge. GSee

Chaffin v. Stynchcombe, 412 U.5. 17.




14.

B. United States v, Jackson

In United States v. Jackson the Court struck down

the capital punishment portion of the Federal Kidnaping Act
because it imposed too great a burden on Fifth and Sixth
Amendment rights. The statute, by requiring that a jury
recommend imposition of the death penalty, deterred
defendants from asserting the right to a jury trial. The
Court's reasoning is worth stating at some length:

“The inevitable effect of any such provision is,

of course, to discourage assertion of the Fifth
Amendment right not to plead guilty and to deter
‘ﬁﬂfﬂﬁfﬂ, exerclse of the Sixth Amendment right to demand a

jury trial. If the provision had no other purpose
or effect than to chill the assertion of
constitutional rights by penalizing those who

choose to exercise them, then it would be patently
unceonstitutional.”

390 U.S. at 58l. 1In Jackson the Court found that the
statutory scheme did serve a legitimate objective, i.e.,
avoidance of the more drastic penalty of a mandatory death
penalty. But this legitimate objective was not weighty
enough to save the statute.

"Whatever might be said of Congress' objectives,
they cannot be pursued by means that needlessly
chill the exercise of basic constitutional

rights, [Citing Robel, 389 U.S, 258; Shelton v,
Tucker, 364 U.S. 479.] The question is not
whether the chilling effect is '"incidental' rather
than intentional; the guestion is whether that
effect is unnecessary and therefore excesslve,

« +« +» The goal of limiting the death penalty to
cases in which a jury recommends it is an entirely
legitimate one. But that goal can be achieved
without penalizing those defendants who plead not
guilty and demand jury trial. . . . Congress
cannot impose the death penalty in a manner that
needlessly penalizes the assertion of a
constitutional right."
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adequate safeguard existed in the judge's responsibility to
reject coerced or otherwise involuntary pleas.

"For the evil in the federal statute is not that
it necessarily coerces guilty pleas and jury
waivers but simply that 1t needlessly encourages
them. A procedure need not be inherently coercive
in order that it be held to impose an
impermissible burden upon the assertion of a
constitutional right."

The theory expressed in Jackson is an amalgam of
the "least restrictive alternative" theory, as indicated by

the Court's citation of Shelton v. Tucker, and the theory

of uncenstitutional conditions. See Note, The Unconstitu-

tionality of Plea Bargaining, 83 Harv. L. Rev. 1387, 1398

e

[}9?0].4
Although the Court has rejected the idea that plea

argaining per se is unconstitutional, it has left open the

ossibility that beyond certain limits, plea bargaining

ractices would be unconstitutional. It seems to me that

S

the unconstitutiocnal condition analysls in the Harwvard

Note, together with the least restrictive alternative

4 "The individual's assertion of his constitutional
rights may be deterred if the state makes their
exercise costly. When an individual foregoes the
exercise of a constltutional right in order to
obtain or retain a benefit from the state,
established doctrine requires that the courts
examine such an exchange to determine if it places
an undue burden of the exercise of the right and
hence is unconstitutional.

88 Harv. L. Rev. at 1398, The author goes on to
distinguish between "unconstitutional pressures that render

a plea involuntary” and "[ulnconstitutional conditions that
induce waiver". The former focuses on the defendant's
mental state; the latter involves "focuses simply on the
presence and importance of the right and the justifications
for penalizing its exercise."



16.
analysis of Jackson, suggest very strongly that the

prosecutor cannot use the complete extent of his charging

power in order to attempt to induce or compel a guilty
plea. The focus is on the permissibility of the
prosecutor's actions and not on the subjective mental state
of the defendant, unlike the situation in the guilty plea
cases. The prosecutor may not place an "impermissible
burden" on the exercise of a defendant's constitutional

right to demand a trial. Chaffin, supra, 412 U.S. at 35

{guoting Jackson v. United Statesg}.

€. Pearce and Blackledge

You indicated in your Aid-to-Memory that Pearce

and Blackledge are not really on point. That is true. But

when Pearce and Blackledge are considered along with

Jackson and much of the language in the guilty plea cases,

the incontrovertible principle that emerges is that a

e TR

prosecutor cannot attempt to obtain a guilty plea by taking
ey e

action that is intended to force the defendant to give up
e S

his rights. The question of what is an "impermissible
s il
burden” can be answered by reference to the interdiction of
vindictiveness in Pearce and Blackledge.

Much of the language in Chaffin lends support to
the idea of reading the ideas expressed in Jackson together

with the Pearce/Blackledge rationale, The Chaffin Court

focused on Pearce's emphasis on vindictiveness and
identified the problem as "the hazard of being penalized
for seeking a new trial”. 412 U.S5. at 25-26 (emphasls by

the Chaffin Court}. This would be all the more true in a



case where the hazard faced by the defendant 1s of being
penalized for seeking a trial. The personal motive of the
prosecutor is also a strong one in the guilty plea
gituation. Unlike the situation in Chaffin, where "the
jury is unlikely to be sensitive to the institutional
interests that might occasion higher sentences by a judge
desirous of discouraging what he regards as meritless
appeals”™, id. at 27 n. 13, the prosecutor seeking a guilty
plea is motivated by a single concern: discouraging what
he regards as a meritless trial.

The obvious objection to this theory is that this
is what takes place in all plea bargaining. This is the
tenor of the state's brief, which, contrary to this Court's
emphasis on the presumed fairness of most plea
negotiations, describes plea bargaining as an inherently
"coercive®™ process whose aim, "[b]lluntly put", is "to avoid
utilizing the jury trial system established by the United
States Constitution.," Petr's brief at 22, 10. This may be
true in practice, but the Court refused to make this
callous assumption when it placed its imprimatur on plea
bargaining. The tenor of the Court's decislons is that
plea bargaining is permissible only so long as it is fair
and furthers legitimate objectives, one of which is
providing the defendant some benefit. As the Chaffin Court
made plain, "Jackson and Pearce are clear and subseguent
cases have not diluted their force: if the only objective
of a state practice is to discourage the assertion of
constitutional rights it is 'patently unconstitutional' . .

. " Chaffin, supra, 412 U.S. at 32 n. 20.




When the prosecutor returns to the grand jury to
seek a harsher indictment after a defendant refuses to
relinquish his Fifth and Sixth Amendment rights, it is
plain that the objective is to discourage the assertion of
constitutional rights. The threat is made to induce this
defendant to plead guilty; and following through on the
threat serves as a deterrent to the exercise of these
constitutional rights by other defendants who know what
will happen if they insist on being tried. This is the
chilling effect that was condemned in Pearce, even though
it was acknowledged there that there is no constitutional
right to an appeal, The case for prohibiting
vindictiveness because of its effect on the right to a
trial is even greater than the case for prohibiting
vindictiveness because of its effect on appeals.

It does not matter in principle that in the plea
bargaining situation there has been no trial, and therefore
that there is no first sentence with which to compare the

allegedly vindictive action. This makes application of the

constitutional standard more difficult, because it is not
as easy to say what is vindictive in the normal plea
bargaining situation as to identify that a higher sentence
has been imposed. But on the facts of this case,
application of the rule is easy because the prosecutor has

—

conceded that he threatened and ultimately sought the

higher charge because resp would not plead guilty. To the
—-——___'—_'-_—-

extent that the holding of CA 6 can be regarded as a per se

rule, it is a justiflable and narrowly tailored rule. When

e —y

a prosecutor does not charge under an enhancement statute,

e -




}*e’ or whatever reasons informed his decision that such a
&A&4ﬁ4J$}H charge would be inappropriate, it can be presumed that
= dictiveness is the only reason for his decision to

3 vi
letjj:urn to the grand jury for such a charge when the only

/ -/L}#' change in circumstances is the defendant's assertion of
IA#HthiPstitutiﬂnal rights.
Ao The reason I say the rule is narrowly tallored is
fﬁ% that it does not affect "plea bargaining practices such as
-

ering to amend a felony count to a misdemeanor, but upon

%‘ﬁm of the offer, seeking at trial the maximum
, penalty permitted for the felony offense." Petr's brief at

22. Although petr contends that what happened in the

-

i

ﬂﬁ;};:atant case "pales [by] comparison” to such a situation as

the one just described, the California amici correctly note

N

I

A&JL: that the situation described by petr is permissible because

7 the prosecutor has done no more than what he could have

r1y!”Jlﬁone if plea bargaining did not exist. The prosecutor has

A

\

not penalized the defendant for asserting his constitu-

A

tional rights.

This brings me to the fundamental distinction

bdp‘ between constitutionally impermissible "upping the ante"

R

and constitutionally permissible offering of concessions.

Resp rebuts petr's example, stated above, as follows:

"In petr's example, the maximum penalty the
defendant braves when he pleads not guilty is the
maximum penalty authorized by law for the felony
of fense. If the defendant and the prosecutor
never discuss a plea bargain, the defendant by his
plea of not guilty will risk, at most, the
possibility that his conviction will result in the
imposition of the maximum sentence authorized for
the felony., If the defendant and the prosecutor



negotiate but the defendant declines to plead

uilty in return for the offered amendment of the
elony charge to a misdemeanor, the defendant,
even though he rejected the prosecutor's offer,

will still risk only the maximum penalty

authorized for the original felony charge."

It has been suggested that an affirmance in this
case will not help defendants because prosecutors will be
able to charge the enhancement ¢ffense from the outset and
thereby evade the Court's decision. (Petr alsc notes that
this would have an adverse collateral consequence for the
defendant by making it harder for him to obtain bail.) The
theory of the suggestion is that insofar as addition of the
enhancement statute cannot be viewed as vindictive, because
the defendant has not vet asserted any constitutional
right, it will not be prohibited by Pearce. That is a
correct assessment, as far as it goes. It will be an open
gquestion whether the prosecutor can charge under an
enhancement, statute despite his view of its
inappropriateness in the particular defendant's case,
s5imply to gain leverage in order to obtain a guilty plea.
My own opinion, based on all the cases discussed above, is
that a prosecuter could not use his charging power in this
manner, nct because of Pearce but because of the
impermissible burden on the assertion of constitutional
rights, along the lines suggested by Jackson.

This gquestion need not be addressed in order to
decided this case. The Court would be justified in making
the assumption that prosecutors act in goed faith and would

not attempt to evade a constitutional cbligation by



bringing unwarranted charges simply to obtaln bargaining
leverage. Some leverage is necessary, of course, and is
built into the system. But that leverage supposedly is the
ability to make concessions to a defendant, not the ability
ko extort a guilty plea., At least under the Court's
statements about the legitimacy of plea bargaining, there
is a very real difference between a prosecutor's offer of
concessions and his threats to "up the ante" if the

defendant will not relinguish his constitutional rights.

IV. Remedy

The CA ordered the case remanded to the district
gourt "with instructions to order petitioner's discharge
except for his confinement under a lawful sentence imposed
solely for the crime of uttering a forged instrument." I
am not sure what this means. I assume 1t means that resp
is reguired to serve the ten years to which he could have
been sentenced on the forgery count. If so, and since resp
has not cross-petitioned from the CA's judgment, it would

not be open to him to reguest better relief.

5 See Note, Guilty Plea Bargaining: Compromises b%
Prosecutors to Secure Guilty Pleas, 0. Pa. L. Rev. 865,
885-86 (1964):

"The practices employed to induce gullty pleas
should be channelled by prosecutors into those
areas which create a minimal danger of coercion.

. « «» A prosecutor's discretion to charge multiple
counts, where proper, should not be

circumscribed. But a prosecutor should not
include additional charges merely to bring
pressure on a defendant to plead guilty.”



The CA's language is amhiguﬁhs, however, and could

be construed to mean that resp should be resentenced. At

oral argument, it might be a good idea to ask resp's

counsel what relief he thinks resp was granted.

V. Conclusion

The Court's decision in the instant case can be
guite narrow. Ho general rule need be stated; the Court
can hold simply that the prosecutor here engaged in conduct
that violated the guarantee of due process of law by
attempting to coerce a guilty plea by threatening to obtain
an habitual offender indictment that the prosecutor
initially thought was not justified. The only change in
circumstances between the two indictments was the
defendant's assertion of his Fifth and Sixth Amendment
rights. Once resp refused to plead guilty, the decision to
seek a much harsher indictment must be viewed as motivated
by vindictiveness under Pearce. From the perspective of
the plea negotiations before resp refused to plead guilty,
the threat to seek the habitual offender indictment was an
"unnecessary and therefore excessive" use of the charging
power calculated "needlessly [to] penalize the assertion of
a constitutional right", which amounted to "an
impermissible burden upon the assertion of a constitutional

right". Jackson v. United States, supra.

The Court need not address the question whether a
prosecutor can bring stepped-up charges at the outset when

the only reason for doing sp is to obtain overwhelming



leverageﬁ in order to induce a defendant to relingquish

his constitutional rights., (Neither must the Court address
the difficult gquestion of what kind of proof a defendant
would have to present to prevail on such an allegation.)
The Court may assume that prosecutors will act in good

faith in deciding what to charge.

6 I say "overwhelming" leverage because, at least in this
case, the prosecutor had adequate leverage within the
sentencing range of the forgery charge. Using the habitual
offender charge was needless because (a) for somecone like
resp, who was determined to go to trial no matter what, the
additional pressure was bound to be unavailing; and (b} for
the more usual defendant, the potential of facing ten years
instead of five would have been adequate to cause him to
make a rational decision in favor of pleading guilty.
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1st DRAFT

SUPREME COURT OF THE UNITED STATEE/

No. 76-1334 w

Don Bordenkircher, Superintendent,
Kentucky State Penitentiary,
Petitioner,

v,
Paul Lewia Hayes.

On Writ of Certioran to
the United States
Court of Appeals for
the Sixth Cireuit,

[January —, 1978]

Mez. Jusrice StewarT delivered the opinion of the Court.

The question in this case is whether the Due Process Clause
of the Fourteenth Amendment is violated when a state prose-
cutor carries cut a threat made during plea negotiations to
reindict the accused on more serious charges if he does not
plead guilty to the offense with which he was originally
charged.

I

The respondent, Paul Lewis Hayes, was indicted by a
Fayette County, Ky., grand jury on a charge of uttering &
forged instrument in the amount of $88.30, an offense then
punishable by a term of two to 10 years in prison. Ky, Rev.
Btat. £434.130 (repealed 1974). After arraignment, Hayes,
his retained eounsel, and the Commonwealth's attorney met
in the presence of the clerk of the court to discuss a poasible
plea agreement, During these conferences the prosecutor
offerod to recommend a sentence of five years in prison if
Hayes would plead guilty to the indictinent, He also said that
if Hayes did not plead guilty and “zave the eourt the incon-
venience and necessity of a trial,” he would return to the
grand jury to ssek an indietment under the Kentucky Habitual
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Criminal Act,” then Ky, Rev, Stat. § 431,190 (repealed 1975),
which would subject Haves to & mandatory sentence of life
imprisonment by reazon of his two prior felony convictions?
Hayes chose not to plead guilty, and the prosecutor did obtain
gn indictment charging him under the Habitual Criminal Act.
Tt is not disputed that the recidivist charge was fully justified
by the evidence, that the prosecutor was in possession of this
evidetice at the time of the original indictment, and that
Hayes' refusal to plead guiltv to the original cherge wes what
Ted to his indietment under the habitual eriminal statute,

A jury found Hayes guilty on the principal charge of utter-
ing & forged mmstrument end, in a separate proceeding, further
found that he had twice before been convieted of felonies. As
required by the hahitual offender statute, he was senteneed to
a life term in the penitentiary, The Kentucky Court of
Appeals rejected Haves' constitutional objections to the
enhaneed sentence. bolding in an unpublished opinion that
imprisonment for life with the possibility of parole was consti-
tutionally permissible in light of the previous felonies of which

t While cross-expmining Haves during the subsequent tris] proceedings
the prosecutor described the plen offer in the following language:
Ten't it o fact that T told you ot that time [the Initial bargainineg seseion]
that if yon did wot intend to plesd guilty to five yeare for thie charge
and . . . save the court the inconventenee and negessity of & sl and
taking vp this time that T iotended fo retirn to the grand jury and ask
them to indiet vou based upon these prior felony convietions "

® At the time of Huaves' trial the statute nrovided that “folny person
ronvicted a ., third time of felony |, | | shall be ronfined in the neniten-
tiary during hie life” Ky, Rev. Sl § 431000 (repealed 1975). That
gtatute hae been replnced by Ky, Rev, Btat. § 532.080 (1977 sunp.) under
which Hayes would have been semtenced fo. ad most, on indeterminate
terma of 10 to 20 venrs, $332808 (6)(b). In sddition, under the new
statute g previous convietion = a basis for enhaveed sentencing only if &
prison ferm of ome Year of tnore wis impoesed. the sentence ar probation
wag completed within five years of the present offenee, and the offender
was over the age of 18 wlen the offonse was committed, At lenst one of
Hayes® prior eonvictions did oot meetl these conditions. See n, 3, infra,
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Hayes had been eonvieted,” and that the prosecutor’s decision
to indict him as an habitual offender was a legitimate use of
available leverage in the plea bargaining process,

On Hayes' petition for a federal writ of habeas corpus, the
TUnited States Distriet Court for the Eastern Distriet of Ken-
tucky agreed that there had been no constitutional violation
in the sentence or the indietment proeedure, and denied the
writ. The Court of Appeals for the Sixth Cireuit reversed
the District Court's judgment, While recognizing ‘'that plea
bargaining now plays an important role in our criming] justice
system.” the appellate court thought that the prosecutor's
conduct during the bargaining negotiations had violated the
principles of Blackledge v. Perry, 417 U, 8. 21, which “pro-
tect[ed] defendants from the vindictive exercise of & prose-
cutor's diseretion.” Hayes v. Cowan, 547 F. 2d 42. 44
Accordingly, the court ordered that Hayes be discharged
“except for hia confinement under a lawful sentence imposed
solely for the erime of uttering a forged ingtrument.” 347 F.
2d, at 45, We granted certiorari to congider a constitutional
question of importance in the adminigtration of eriminal
justice. — U, 5, —,

1T

It may be helpful to clarify at the outset the nature of the
issue in this case. While the prosecutor did not actually
obtain the recidivist indictment until after the plea conferences
had ended, his intention to do so was clearly put forth at the
outset of the plea negotiations. Hayes was thus fully informed
of the true terms of the offer when he made his decision to
plead not guilty. This is not a situation, therefore, where

3 Aecording to his own testimony, Hoyes had pleaded guilty in 1881,
when he was 17 years old, to & charge of defaining & female, a lesser
ineluded offense of rape, and a2 o result hnd served five years in the state
reformatory. In 1970 he had been eonvicted of robbery and sentenced o
five years imprigonment, bt bad been relessed on probation immediately.

4'The oginion of the Distmet Court is wreported.,
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the prosecutor without notice brought an additional and more
serious charge after plea negotiations relating only to the
original indietment had ended with the defendant's insistence
on pleading not guilty,” As a practical matter. in short, this
case would be no different if the grand jury had indicted Hayes
as a recidivist from the outset. and the prosecutor had offered
to drop that charge as part of the plea bargain.

The Court of Appeals nonetheless drew a distinetion between
“eoneesgions relating to prosecution under an existing indiet-
ment.,” and threats to bring more severe charges not contained
in the original indictment—a line it thought necessary in
order to establish a prophylactic rule to guard against the evil
of prosecutorial vindietiveness, Quite apart from this chron-
ological distinetion, however, the Court of Appeals found that
the prosecutor had acted vindictively in the present ease since
he had conceded that the indictment was influenced by his
desire to induce a guilty plea." The ultimate conclusion of
the Court of Appeals thus seems to have been that a prosecutor
acts vindictively and in violation of due process of law when--

®Compare the present rose and United Stotes ex pel. Williams v,
MeMonn, 436 F. 2d 103 {CA2), with United Slates v, Ruesgo-Martines,
534 F, 24 1387, 1370 (CAS).

oS ANhough & prosecutor may in the course of plea negotiations offer a
defendnit congessions relating to proseeution under on existing indict-
ment . . . he may not threaten a defendant with the consoquences that
more severe charges may be brought i he insists on going to trial. When
& prosesutor obtaing an indictiment less severe than the facts kmown to him
at the time might permit, he makes a diseretionary determination that the
iitereata of the state are served by not zeeking move serions charges. . . .
Accordingly, if after plen pegotiations fuil, he then procures sn indictment
charging a more serious erime, & strong inferenee 8 ereated that the only
reason for the more serious chorges & vindietiveness.  Under these ciroum-
stances, the prosesutor should be required to justify his action” 547 F,
2d, at 4445,

T4Tq this rase, n vindictive motive need not bo nferred.  Tha proseeutor
hae admitted it." 547 F. 24, ut 45.



76-1334—0PINION
BORDENKIRCHER ». HAYES 3

ever his charging decision is influenced by what he hopes to
gain in the course of plea bargnining negotiations.

IIT

We have recently had oecasion to observe that “[w]hatever
might be the situation in an ideal world, the faet is that the
guilty plea and the often concommittant plea bargain are
important eomponents of this country’s eriminal justice sys-
temn. Properly administered, they can benefit all concerned.”
Rlackledge v. Allison, 430 1. 8. 63, 71. The open acknowledg-
ment of this previpusly clandestine practice has led Court
to recognize the importance of counsel during plea negotia-
tions, Brady v. United States, 397 U. 8, 742, 758, the need for
& public record indicating that a plea was knowingly and
voluntarily made, Bopkin v. Adlabama, 305 U. B. 238, 242, and
the requirement that a prosecutor’s plea bargaining promise
must be kept. Santobello v. New York, 404 U, 8, 257, 262,
The decision of the Court of Appesals in the present case,
however, did not deal with considerations such ss these but
held that the substance of the plea offer itself violated the
limitations imposed by the Due Process Clause of the Faur-
teenth Amendment. Cf. Brady v. [United States, supra, 397
T. 8., at 751 n. & For the reasons that follow, we have con-
cluded that the Court of Appeals was mistaken in so ruling.

v

This Court held in North Caroling v. Pearce, 365 U. 8, 711,
725, that the Due Process Clause of the Fourteenth Amend-
ment “requires that vindietiveness against a defendant for
having successfully attacked his first convietion must play no
part in the sentence he receives after a new trial.” The same
prineiple was later applied to prohibit a prosecutor from
reindicting & eonvicted misdemeanant on a felony charge after
the defendant had invoked an appellate remedy, since in this
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situation there was also a “realistic likelihood of ‘vindictive-
ness.' " Blackledge v. Perry, supra, 417 1. 8, at 27.

In those cases the Clourt was dealing with the State's
unilateral imposition of & penalty upen & defendant who
had chosen to exercise a legal right to attack his original
convietion—a situation “very different from the give-and-take
negotiation common in plea bargaining between the prosecu-
tion and the defense, which arguably possess relatively equal
bargaining power.” Parker v, North Carofine, 307 U, 8, 790,
808 (opinion of BrRenvaN. J.). The Court has emphasized that
the due process violation in cases such as Pearce and Perry lay
not in the possibility that a defendant might be deterred from
the exercise of a legal right, see Colten v. Kentucky, 407 U, 8.
104; Chaffin v, Stynchecombe, 412 U, 8, 17, but rather in the
danger that the State might be retaliating against the accused
for lawfully attacking his conviction., See Rlackiedge v, Perry,
supra, 417 U. 8., at 26-28.

To punish a person because he has done what the law plainly
allows him to do is a due proecess violation of the most basic
sort, see North Carolina v. Pearce, supra, 395 U, 8., at 738
{opinion of Black. J.), and for an agent of the State to pursue
a course of action whose objective is to penalize a person's
reliance an his legal rights is “patently unconstitutional.”
Chaffin v. Styncheombe, supra, 412 U. 8., at 32-33, n, 20. Bee
['nited States v. Jackson, 300 U, 8, 570, Butin the “give-and-
take"” of plea bargaining. there is no such element of punish-
ment or retaliation so long as the accused is free to aceept or
reject the prosecution's offer.

Plea bargaining flows from “the mutuality of advantage” to
defendants and prosecutors, each with his own reasons for
wanting to avoid trial. Brady v. United Stafes, supra, 397
T. 8, at 752. Defendants advised by competent counsel and
protected by other procedural safeguards are presumptively
capable of intelligent cheice in responze to prosecutorial per-
sugsion, and unlikely to be driven to false self-condemnation.
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Id., at 758, Indeed, aceeptance of the basie legitimacy of plea
bargaining necessarily implies rejeetion of any notion that a
guilty plea is involuntary in a constitutional sense simply
because it i8 the end result of the bargaining process. By
hypothesis, the plea may have been induced by promises of a
recommendation of a lenient sentence or a reduetion of
charges. and thus by fear of the poseibility of & greater penalty
upon conviction after a trial. See ABA Standards Relating
to Pleas of Guilty & 3.1 (1968) ; Note, Plea Bargaining and the
Transformation of the Criminal Process, 80 Harv, L. Rev. 564
(1977). Of. Brady v. United States, supra, 397 U, 8., at 751;
North Carolina v, Alford, 400 U, 8. 25,

While confronting a defendant with the risk of more severe
punishment clearly may have a “diseouraging effect on the
defendant’s assertion of his trial rights, the imposition of these
diffieult choices [is] an inevitable"—and permissible—"attri-
bute of any legitimate system whieh tolerates and encourages
the negotiation of pleas." Chaffin v. Stynchcombe, supra, 412
U. 8, at 31. Tt follows that, by tolerating and encouraging
the negotiation of pleas, this Court has necessarily accepted as
constitutionally legitimate the simple reality that the prose-
cutor’s interest at the bargaining table i to persuade the
defendant to forego his right to plead not guilty, See gen-
erally Alschuler, The Prosecutor’s Kole in Plea Bargaining, 36
T, Chi. L. Rev, 50 (1968).

It is not disputed here that Hayes was properly chargeable
uader the recidivist statute, since he had in fact heen convicted
of two previous felonies. In our system, so long as the
prosecutor has probable cause to believe that the aceused
committed an offense defined by statute, the decision whether
or not to prosecute, and what charge to file or bring before a
grand jury. generally rests entirely in his diseretion.” Within

® This ease doss not invalve the eonstitutional implicationg of o proseou-
tor's offer during ples bargaining of adverse or lenient treatment {or rome
person, pther than the aeeused, see ATT Model Code of Pre-Armignment
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the limits set by the legislature’s constitutionally valid defini-
tion of chargeable offenses. “the conscious exercige of some
selectivity in enforcement is not in itself a federal constitu-
tional violation” so long es “the selection was'[not] deliberately
based upon an unjustifisble standard such as race, religion, or
other arbitrary classification.” Oyler v. Boles, 368 T. 8. 448,
456. To hold that the prosecutor's desire to induee a guilty
plea is an “unjustifiable standard,” whieh, like race or religion,
may play no part in his charging decision, would contradiet
the very premises that underlie the eoncept of plea bargaining
itself. Moreover, a rigid constitutional rule that would pro-
hihit a prosecutor from acting forthrightly in his dealings with
the defense could only invite unhealthy subterfuge that would
drive the praectice of plea bargaining back into the shadows
from which it has so recently emerged. See Blackledge v.
Allison, supra, 431 T, 8., at 76.

There is no doubt that the breadth of diseretion that our
country's legal system vests in prosecuting attorneys carries
with it the potential for both individual and institutional
abuse,” And broad though that diseretion may be, there are
undoubtedly constitutional limits upon its exercise, We hold
only that the course of conduct engaged in by the prosecutor
in this case, which no more than openly presented the defend-
ant with the unpleasant alternatives of foregoing trial or facing
charges on which he was plainly subject to prosecution, did

Procedure, Commentary to § 3513, pp, 614015 (1975), which might pose
i greater danger of indueing & folee guilty plea by skewing the wseszment
of the risks & defendant muost consider, Cf. Brady v, United Stafes, 307
U, 8. 742, 758,

#This potentinl haz led to many recommendations that the proseoyior’s
diseretion should be rontrolled by means of either internal or external
guidelines. See ATI Model Code of Pre-Arraignment Procedure § 3503
{21-(3) {1975); ABA Srandards Relating to the Prosecution Function
%625, 38 (1971); Abrahma, Internal Policy: Guiding the Exercise of
Prosecutonial Dheeretion, 19 UCLA L, Hev, 1 (1871),
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MR. JUSTICE POWELL, dissenting, F,’:’Gimulated; AN 12 1979
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Although I agree with much of the Court'fss
) =L S :

opinion, I am not satisfied that the result is jusfiin
this case or that the conduct of the plea bardaining
satisfied the requiremenés of due process.

Respondent was charged with the uttering of a
single forged check in the amount of $88.30. Under
Kentucky law, this offense was punishable by a prison term
of from two to ten years, apparently without regard to the
amount of the forgery. During the course of plea
bargaining, the prosecutor offered respondent a sentence
of five years in consideration of a gullty plea. I
observe, at this point, that five years in prison for the
offense charged hardly could be characterized as an
especlally generous offer. Apparently respondent viewed
the offer in this light and declined to accept it; he
protested that he was innocent and insisted on going to
trial. Respondent adhered to this position even when the
prosecutor advised that he would seek a new indictment
under the state's Habitual Criminal Act which would
subject respondent, if convicted, to a mandatory life
sentence because of two prior felony convictions.

The prosecutor's initial assessment of
respondent's case led him to forego an indictment under

the habitual criminal statute. The circumstances of

iroulateg;




respondent's prior convictions are relevant to this
assessment and to my view of the case. Respondent was 17
years old when he committed his first offense. He was
charged with rape but pled guilty to the lesser included
'offense of "detaining a female". One of the other
participante in the incident was sentenced to life
imprisonment, Respondent was sent not to prison but to a
reformatory where he served five years. Respondent's
second offense was robbery. This time he was found guilty
by a jury and was sentenced to five years in prison, but
he was placed on probation and served no time. The end
result of these two prior convictions, for which
respondent was not imprisoned, and conviction ¢n a charge
involving §88.30, was a mandatory sentence of life
imprisonment. Although respondent's prior convictions
brought him within the terms of the Habitual Criminal Act,
the offenses themselves apparently were not

serious enough to result ip imprisonment. But now,
conviction on a charge involving $88.30 resulted in a
mandatory sentence of Imprisonment for life.l Persons
convicted of rape and murder often are not punished so
severely.

No explanation appears in the record for the
prosecutor's decision to escalate the charge against
respondent other than respondent's refusal to plead
guilty. The prosecutor has conceded that hils purpose was

to discourage respondent's assertion of constitutional



3.

rights, and the majority accepts this characterization of
events., See ante, at 2 n. 1, 7.

It seems to me that the guestion to be asked
under the circumstances 1s whether the prosecutor
reasonably might have charged respondent under the
Habitual Criminal Act in the first place. The deference
that courts properly accord the exercise of a prosecutor's
discretion perhaps would foreclose judicial criticism if
the prosecutor originally had sought an indictment under
that act, as unreasonable as it would have seemed.2
But here the prosecutor evidently made a reasonable,
respeonsible judgment not to subject an individual to a
mandatory life sentence when his only new offense had
societal implications as limited as the uttering of a
single $88 forged check and when the circumstances of his
prior convictions confirmed the inappropriateness of
applying the habitual criminal 5tatute.3 I think it
may be inferred that the prosecutor himself deemed it
unreasonable and not in the public interest to put this
defendant in jecopardy of 'a sentence of life Imprisonment.

There may be many situations in which a
prosecutor would be fully justified in seeking a fresh
indictment for a more sericus offense., The most plausible
justificaticn might be that it would have been reasonable
and in the public interest initially to have charged the

defendant with the greater offense. 1In most cases a court

could not know why the harsher indictment was sought, and



an inguiry into the prosecutor's motive wéﬁld be as
inappropriate as it likely would be unfruitful. In these
cases, I would agree with the majority that the situation
would not differ materially from one in which the higher
charge was brought at the outset. See ante at 4.

But this is not such a case. Here, any inquiry
intc the prosecutor's purpose is made unnecessary by his
candid acknowledgment tﬁat he "threatened" to procure and
in fact procured the habital criminal indictment because
of respondent's insistence on exercising his
constitutional rights. We have stated in unequivocal

terms, in discussing United States v. Jackson, 390 U.S.

570 (1968), and North Caroclina v. Pearce, 395 U.S5. 711
(1869), that "Jacksen and Pearce are ¢lear and subseguent
cases have not diluted their force: if the only objective
of a state practice is to discourage the assertion of
constitutional rights it is 'patently

unconstitutional.'"" Chaffin v. Stynchcombe, 412 U.S5. 17,

32 n., 20 (1973). And in Brady v. United States, 397 U.S.

742 (1970}, we drew a distinction between the situation
there approved and the "situation where the prosecutor or
judge, or both, deliberately employ their charging and
sentencing powers to induce a particular defendant to
tender a plea of guilty." 1Id., at 751 n. 8.

I would affirm the opinion of the Court of
Appeals on the facts of this case. The plea bargaining
process, as recognized by this Court, is essentlial to the

functioning.of the criminal justice system. It normally



affords genuine benefits to defendants as well as to
soclety. And if the system is to work effectively,

prosecutors must be accorded the widest discretion, within
constitutional limits, in conducting bargaining. Cf. note
2, supra. This is especially true when a defendant is
represented by counsel and presumably is fully advised
ofhis rights. Only in the most exceptional case should a
court conclude that the scales of the bargaining are so
unevenly balanced as to arouse suspicion. In this case,
the prosecutor's actions denied respondent due process
because their admitted purpose was to discourage and then
to penalize with unique severity his exercise of
constitutional rights. Implementation of a strategy
calculated solely to deter the exercise of constitutional
rights is not a constitutionally permissible exercize of

discretion. I therefore dissent.



FOOTNOTES

1. It is suggested that respondent will be
eligible for parole consideration after serving 15 years,

2. The majority suggests that this case cannot
be distinguished from the case where the prosecutor
initially obtains an indictment under an enhancement
statute and later agrees to drop the enhancement charge in
exchange for a guilty plea. I would agree that these two
situations are alike only if it were assumed that the
hypothetical prosecutor's decision to charge under the
enhancement statute was occasioned not by consideration of
the public interest but by a strategy to discourage the
defendant from exercising his constitutional rights. 1In
theory, I would condemn both practices. 1In practice, the
hypothetical situation is largely unreviewable, The
majority's view confuses the propriety of a particular
exercise of prosecutorial discretion with its
unreviewability. 1In the instant case, however, we have no
problem of proof.

3. Indeed, the Kentucky legislature subseguently
determined that the habitual criminal statute under which
respondent was convicted swept too broadly and did not
identify adeguately the kind of prior convictions that
should trigger its application. At least one of
respondent's two prior convictions would not satisfy the

criteria of the revised statute; and the impact of the
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Mag, JusTice PoweLL, dissenting,

Although T agree with much of the Court's opinion, T am
not satisfied that the result in this case i8 just or that the
conduct of the plea bargaining met the requirements of due
Process.

Respondent was charged with the uttering of a single forged
check in the mnount of 388.30. Under Kentucky law, this
offenze was punishable by a prison term of from two to 10
years, apparently without regard to the amount of the forgery.
During the course of plea bargaining, the prosscutor offered
respondent g sentence of five years in consideration of a guilty
plea. I obeerve, at this point, that five years in prison for the
offense charged hardly could be characterized as a generous
offer. Apparently respondent viewed the offer in this light
and declined to accept it; he protested that he was innocent
and insisted on going to trial. Respondent adhered to this
position even when the prosecutor advised that he would seek
a new indictiment under the State's Habitual Criminal Act
which would subject respondent, if eonvicted, to a mandatory
life sentence because of two prior felony convictions,

The prosecutor's initial assessment of respondent’s case led
him to forego an indictinent under the habitual eriminal
statute. The circumstances of respondent's prior convietions
are relevant to this sssessment end to my view of the case.
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Respondent waa 17 years old when he committed his first
offense. He was charged with rape but pled guilty to the
lesser included offense of “detaining a female.” One of the
other participants in the incident was sentenced to life impris-
onment, Respondent was sent not to prison but to a reforma-
tory where he served five years. Respondent's second offense
was robbery. This time he was found guilty by a jury and
was sentenced to five years in prison, but he was placed on
probation and served no time, Although respondent's prior
convictions brought him within the terms of the Habitual
Criminal Act, the offenses themselves did not result in
imprisonment; yet the addition of & conviction on a charge
involving $88.30 subjected respondent to a mandatory sen-
tenee of imprisonment for life! Persons convicted of rape
and murder often are not punished so severely.

No explanation appears in the record for the prosecutor's
decision to escalate the charge agamst respondent other than
respondent’s refusal to plead guilty. The prosecutor has con-
ceded that his purpose was to discourage respondent’s assertion
of constitutional rights, and the majority aceepts this charac-
terization of events. Seeante,at2n.1,7.

It seems to me that the guestion to be asked under the
circumstances is whether the prosecutor reasonably might
have charged respondent under the Habitual Criminal Act in
the first place. The deference that courts properly accord the
exercise of a prosecutor’s diseretion perhaps would foreclose
judicial criticism if the prosecutor originally had sought an
indictment under that set, as unreasonable as it would have
seemed.? But here the prosecutor evidently made a reason-

11t is suggested that respondent will be eligible for parole consideration
after verving 15 vears.

2 The majority suggests, ante. at 4, that this case cannot be distinguished
from the case where the prosscutor initially obtains an mdictment under
an enhancement statute and later agrees to drop the enhancement charge
in exchange for a guilty plea. 1 would agree that theee two sftustionz
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‘able, responsible judgment not to subjeet an individual to a
mandatory life sentence when his only new offense had soecietal
implications as limited as those accompanying the uttering of
a single $88 forged check and when the cireumstances of his
prior convietions confirmed the inappropriateness of applying
the habitual crimipal statute I think it may be inferred
that the prosecutor himself deemed it unreasonable and not
in the public interest to put this defendant in jeopardy of a
sentence of life imprisonment,

There may be situations in which a prosecutor would be
fully justified in seeking a fresh indictment for a more serious
offense, The most plausible justification might be that it
would have been reasonable and in the public interest initially
to have charged the defendant with the greater offenze. In
most cases & court eould not know why the harsher indietient
was sought, and an inquiry into the prosecutor’s motive would
neither be indicated or likely to be fruitful. In those case,
I would agree with the majority that the situation would not
differ materially from oue in which the higher charge was
brought at the outset. See anfe, at 4,

But this is not such a case, Here; any inguiry info the

would be alike enly if it were assumed that the hypothetical prosecutar’s
derigion to chutge under the enhuncement statute wae occasioned not by
conzideration of the poblie nterest but by a atrategy to discournge the
defendant from exercieing hie constitutional rfights, In theory, T would
eondenn hoth practices. In practice, the hypothetionl situation iz largely
unreviewnhle. The majority’s view confuses the propriety of 8 particular
exercise of prosecutorial  diseretion  with it unreviewahility. In the
inwtant coss, however, we have no problem of proof.

U Indeed, the HKentucky Tegislature subsequently determined that the
‘habitual eriminal statute under which respondent was convieted swept too
broadly and did nod identify adequately the kind of prior convictions that
should trigger its application. At least one of respondent's twe prior
pomviptions would not aatiefy the eriteria of the revised statute; and the
impact of the statote, when applied, has been reduced significantly in
situations, like this one, where the third offense ie relatively minor. See.
snte, at 2 0. 2

-
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progecutor's purpose is made unnecessary by his ecandid
acknowledgeiment that he threatened to procure and jn fact
procured the habitual eriminal indietment because of respond-
ent's insistetice on exercising his constitutional rights. We
have stated in unequivoecal terms, in discussing United Statea
v. Jaekson, 390 U, 8. 570 (1968), and North Caroling v, Pearce,
385 T. 8. 711 (1984), that “Jackson and Pearce are clear and
subsequent cases have not diluted their foree: if the only
objective of a state practice is to diseourage the assertion
of constitutional rights it is ‘patently uneconstitutional.’”
Chaffin v. Styncheombe, 412 U, 8, 17, 32 n. 20 (1873), And
in Brady v. United States, 397 U. 8. 742 (1870}, we drew a
distinetion between the situation there approved and the
“situation where the prosecutor or judge, or both, deliberately
employ their charging and sentencing powers to induce a par-
tienlar defendant to tender & plea of guilty,” Id., at 761 n. B.
The plea-bargaining process, as recognized by this Court, is
essential to the functioning of the eriminal-justice system. If
normally affords genuine benefits to defendants as well as to
goctety, And if the system is to work effectively, prosecutors
muat be accorded the widest diseretion, within constitutional
limits, in eonducting bargaining. Cf. n. 2. supre. This is
especially true when a defendant is represented by eounsel and
presumably is fully advised of hiz rights, Onply in the most
exceptional case should a court conclude that the scales of the
bargaining are o unevenly balanced as to arouse suspieion.
In this case, the prosecutor's actions denied respondent due
process because their admitted purpose was to discourage and
then to penalize with unique severity his exercise of constitu-
tional rights. Implementation of a strategy caleulated solely
to deter the exercise of constitutional rights is not a constitu-
tionally permissible exercise of diseretion. 1 would affirm the
opinion of the Court of Appeals on the facts of this case.
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