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to gonsent or refuse consent £o ddoption.
j — e e —
entitled to a hearing, but appellant received onae.

vdce is wirtndally indistinpuishable Erom Desini v, Blasi,

DAWSFQed 423 U5, 1042 (L9706} {Justices Brennan and Winice on

the tecord to note)
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2. FACTS: aAppellanc fathered an illegitimare child.

The child was born in 1964 and has lived with his maternal

grandmother or his mother =1l of his life, although he
— e = ——

vigited with hic father ot oecdsfonz. The primaty supporh

——r

has been from the grandmether and mocher. The father provided
WW%
some support and occasional oresents. In 147, che mocher

marricd another man, and In 1976  the scepfacther filed a

—— — —=

pefivien to adopt the child. The mother's conscent to such
e o T

adoption was attached to the petition., The father then Ciled
an ovbjeceion to the adoption and & weit of habeas corpus to

establish wvisitacion rights. e atso filed a petition to
il e e B

legitimate the ohilid, . .
e r———

Ca. Code Arm. § 74%-203 provides:

The mother of an illegitinate child shall be
entitled to the possession of the child, wunless
the father shall lepicimate bim as bhafore provided,
Being che only recopnized parent, she may exercise
all the patemnal power.

Ge. Code Ann, § 24-403(3)[adoption] provides in relevant part:

Pq (3] Tllcgitimate children-- If the child bhe illepgivimara,
the eotisend of Ehe mother slone shall suffice. .

Appcellant ametided his saetlons to challenge chese statuebos
as vunconsticurionz2l, All claims were consolidabed.
The trial judge staved that consolidation was ordercd:
"[Flor the puorpose of allowing the biological fatrher
(respondoent in the adeoption mattor and mowvant in cthe

ather said matcter to be heard with respect co

any izsue or other thing wpon which he desired to he
hedrd, including his fittess as a parent | I

[ ] F

After considaration of the evidence, briefs, and arpunents,

the trial judpe found, inter mlia, that "The proposed adopbion
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of rhe rhild by [the stepfather] is io the best interests of

said echild," and that "The proposed legirimation of the

child by [appellant] is not in the besc interests of the

child, ner is the granting of the Habeas Corpus relief

seoking visitation rights in the bast interasts of Ehe

ehild fappellant did net seck custedy],'" Juris. Stat. App. C, p.3.

As Comclusions of iaw, the Judpe amnounced:

{13 The child in cucstion, bheing illegitimate,
the sonsent of the mother alone te che adoprfien is
sufficient, Ga, Code T4-403(3).

{23 The biclogical Facher, Leon Webster Cuilloin,
has no 5tnndiﬁ%§§§f§§?§§f‘fﬁ Ehe proposed adopiicn, the
mather having ¢ right ro possession aof the child and
she beinpg the only recounized parent with the right Lo

exercise all the paternal power. Ga. Code T74-201,

Appellant appraled, clalming denlals of equal protection
and due process. The Ga, Supreme Ct. held thae there was no
denje] of equal prateceion in the scheme: 1o the case of
illegitimates, most frequently cheree L no father to raise
the child, and ic is reagonable eo place full vespensibilicy

en the maother, wha is traszenc. The father can chose Lo join

the family or leglicimate the child. Were the scheme otherwise,

the father mipght refuse consent to adoption without dccepbing
the responsibility of fatherhood, and the state could be
required to sever his relatilonship belore the adopCion could

proceed, Finally, sinee the father "has already shown his lack
—_
of interest by his failure to legitimate the child,"” there would

—_——— e

be a danger oF profit-secking by the father in withbolding

consent, The Court statred that the facts bhere supported Chese

interests.
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f ! The Court also held shat che Secorpia statufes did nat
take away appellant's interests wlthoot due process of law,

1t distinpuished Stanley v, 31llineis, 405 U.5, 645 {1971),

as a case in which "Whe facher was a de facktao merber of
the Eamily unic, snd the mother had died. FEither ol these
factunl difforences would be sufficient to distinguish Stanley
Erom the case before us.'" Juzls. Stal. App. &, p.h.
The dissent arpued that the majority's distinction of
Y tanley was in eeror. Staniey held tnabk a natural father has
a right ta a hearing on his fitness sr a8 parcal boelare Ris

parental rights ace terminatcd. That duc process right @epmonts

Erome the Blolopical faclL of paternity. 1L ix 2 denial of
P gqual protection to deny fathers of Jllegitimates thal due
process tight white geantim, it to other fathers. The diszent
therefore concluded thac § P4-403(3) {conscat te adoption)
was unconstitutional. T distinpuished § 74-203 (parencal
rights in motherd, however, on the ground that 1t is ratienal

{riving Labivs v, Vincent, 401 U,%, 432} and docs nolb deprive

the fathee ol all pareotal ripghts.

3, CONTENTIONG: Appellant repcats hig contenbions hero,

4. DISCLUSSI0W: There are 8 nomber of stare and Fedeoril edqos
finding due proccss or equal protection problems in adopeien

laws similar to the one involved heve, See Miller v, Miller,

304 F.Z2d LOBET {CAQ 19743 Btale ex rel. Lewis v, Incheran

Socfal Sorvices, 207 NLW.Fd BEG (Wisc, 1973); Pepole ox rel.
!_; Slawek v. Covenant Children's Mowe, 284 W.E.2d 291 (111, L972};

Willmor v, Decker, 541 Po2d 13 (Hawaii 19¥5).
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To the cxtent that the issue {s the notice to be
nrovided the father of an {1legitimate and bhis right co
appear a&nd ohject Eo the adoptien, that issue 1z not

presented here. Appellant knew ¢f the proposed adoptien

and presented his objections. Appellant arpues that his

appearance was for pmaught beczuse the tzial judpe, in
halding that appellant had ng standing te object, clearly
refuscd to give any weight to appellant’s grpuments. 1
think chat the trial judge did censider che argeoments, but
appaellant i5 correct insofar as thé atinion is indecd ambipuous,
I note thar a.rﬂading.mf the C#. Supreme CE. oplnion would not
lead one to the conelusion that appellant recelwved a hearing

N hrteree Ty,
on the merics. Indecd, T would read it to implyjthatb ne such
hearing was given {1c iz aphigucus). & DWSFQ may thecefore

be ceonfusing on the notice and hearing issues.

Thete 1z 2 square confliet aver whether the father of am

— T—
1llegitimace ir entitled to the same parcncal rights as the
——— —— Ty e ——,___
mother of ehe {llegitimate. Compare cases cited p.4, supra,

with this case and Orsini v, Rlasi, 331 W E.2d 486 (XY, L97%),

PRSFQed 423 V.5, 1042 (1578), Subsumed in this conllict there
probably Ls also a conflict over the inherent "rights" of

the father of an illegitimate, This casc presents those f=sucs
in that the rights of the natural father could be Cerminatod

through adoption wirhaut & "retaination of parentzl riphes"

-prnceeding, while zuch e¢ouid not bhave been dene with regard o

the mother. T believe, howewver, chat Drsini alse presented

that gquestion.
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I view the Goorgia Supreme Court's equal protection
hoilding as extremely questionable, All of the sane state
policies could be served and the rigid wetherf/father distinetion
eliminated if the Scate Adopoed the system used in Towa,
wherein the control over consent bo adopbion of an
illegitimate rests with the parvent "providing for the

wants of the child." See Cathalic Char, of Arch. of Tichbuque .

zalesky, 232 W.W,24 53% (Iowa [%75). The gquestion of whac
"rights" inhere in a paremt as pdrent is more difficuls, Lur
may not be necessary Lo Jdecision of this cas¢e. The case is,
of course, complicated by ehe fact thar appellant was tot che
primary suppork of the ¢hild, and by the trial court's
explicit findings ot the best ilnrerescs ¢FE the child.

There is no motion to dismiss or Affirm. Trial & 3G ops
in peth.

f=-F=T77 EBlock
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76-6372 guilloin ¥, Walestt

This f= a bricE memorandum on a case that I Aacw think
we should dismiss as having boen improvwidently qranted,

The case is “ere gn apoeal from the Supreme Court of
Cercgia, which sustained - 4 ko 3 - Georglia adoption laws Ehat
clagsify bicologlcal fathees of Pllegitimate children
differcntly [rkeom fathers of legabimake children,  The celevant
provisions [ollow:

Section T4-2Q3 provides that the “"mother of an
illegitimate child shall be entitled Ko bhe possession of the
chitd unless the [ather shall legitimate him™ as provided by
Geargla law. A5 the only recognrized parent (o the absence of
legitimation, the mother may "exercise all parental power™.

Section T4-40313) provides that i€ "the ohild be
illegicimate, the consent of Ehe mobher [Eo adoplion] alone
£hall sufEfiece ., . . .7

hppellant was the Father of an illegitimate chils
Wwhom ke FEEﬁQHisz but made no effort to legibimate wuntil
afrer adoption proceedings were initiated. The child's mokher

married, and some nipc years later - when the child was 1l



vears OF age - bthe oteplather Fileod a petiticon [or adophbion,

Eoth the mother and child approved of the adoprtian.

The blological father filed an abjectlon ta the
adoption and g writ of habeas corpus. ¢ also filed a belaked
potition o legitimate. All oending procesedings were
consolidaked by consent. After a trial, at which appellant
appacently was allewed Fully te pacticipate, the court made
detailed findings of Fact and conclusicns of law. Among fthe
latter were holdings Ehat under Georgia law khe “cansenkt afF
the mather alone®™ 13 sulficient: and that the "biological
father . . . has no standing ko abject”,

The Seorgla Supceme Courk majarcity found no denlal
gither of fuw process of egual prokection cights under Seocegia

Yaw,

v

Although apparently nok known te us (ceckainly oot
- - _-_.____-_._____-.._'_..—.-
known to mel at the Eime khis case was nokted, the Geargia

New Georgia Statute

Jegiolaturce in the cpring of 1377 adapted an entieely how Sef

e ——

of adoption pt&vtiénns, ficpellant, who argues that Stanley v,

—

Illinele, 405 V.5, K45, is conteolling in his Ffavor on khe
eqlal protection issue, apparently agrees that the mew Georgia
atatukte - il applleabhle - glwves Blm all cights he deszices.

His brief sktates:



The new statebe gives o the facher of an

illegitimate child the orooedural and substanbive

rights dictated by Sranley. . . . {Br. 13!

The thteshold guestion, therelore, 12 whether the new
ctakute ~ elfective January 1, 1972 = gowverns this case?

Appellec apparcently agrees that the new atatute will mont the

consrituticnal fz=zues. (Br. 24, 23). appelles agrees Ehat,
]

a2 a genercal rule, this Zourk applies existing law rather tham
Lha* which axisted al the “ime of bhe decision below, Ses
¥remmens v. Bartley. 431 D.3. _ : my fdecision io Fusari. But
appeilles argues with considorable Foroe thak we should apply
the oxception o the general rule wheore Bhis [ pocessary bto

prevank mari fest injustice. fSee (Green v, Uniked States, 176

T.5. 149,

A1 though ih{Ei net epnEirely clear Eo me [ peedea bLhe

effect of a retroactive application of the now stakuke

Appel lee states - wibthoubt ceaseons - bhat Ehe adoption "will

nak take place™. (Br. 25).

My Tentative Viows

Although tho conatitutional issues under the old
Staktute are nok insunbstankial (and a% one point I Favored
noting the case]l, T voted o dismiss it because ik 15 wholly
unmecritorious on itg Taeis. Appellant provided only sporadic
ang irrgegulat eontribucions ba the child's suppork:; the

mothoer . with whom £he child lived except when he was with
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his maternal grandparents, provided the "preincipal or primacy
suppot ks the child was well cared for; he has lived with his
mather and skepfather for the greater pericd of their marciage
ft.e. from 1967 to che date of this litigabianl; the
stepfather, whe proposed bto adoept the child, i "a (it and
Proper person™; the "sdoprion of tho child [by the stepfatherd
iz im the besr intersts of the child™; the "legitimatico by
Loen Webhster Juillain [(the appellantt is ”?F in the hogk
intersts of the chil!d; and appellant made no effaort ko
lrgitimate the child during the 11 vears pricor to the adopticn
petition; nor did he ma%e any effort to obtain regular
vigiktation cighks.

fll of the Forcgoing Eindlngs ware made by khe telal

coutt and are not challenged. {Rppellee’'s brief 2,3; App. T7O)

Tt al=o appears thab appellant iz in the whizkey

business apd operates a night club; and when bthe child visited
—_—

et

Rim ne was Kept in the nigntoiub.

Finally, as to due process, this appellant wasz
afforded a full apperfunity o contest the adopkion,

Under aoy Set of adoption laws, Ehis aporllant wauld
Be a sure lozer.

Tiﬂbuld dismiss kae &azge as improavidenkly granted

4
-{£1¢4F F ST T d!j!i@f&:fﬂ-— )

e
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EEWNCH MEMD}

To: Mr. Juskice Powell Nowember 7, 1977 xggfff
Ftrom: Jim 411 .

No, TE=-6372, Quillain v, WelcoEE

This appeal challenges on due process and equal procection
grounds Ceorgla laws chat require the consent of parentcs of
A legicimate child, amd of che mother of an illegicimete child,
four the ¢hild's adoption, bub that de not require rhe consent
of the father of an 1llcgltimate child,

I, STATUTORY PHOVISTONS,

Ga. Code §74=203 provides:"The mother of an illegicimats
¢hild shall be entitled te Lhe ppssession of the thild, unless

the farher shall legitimate him as before provided, Eeing
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the oply recognized parent, she icay exerclse all the paternal
power . WT&-403(1} provides that exceptc A5 provided in the
following two subsections, no adoption shall he permitered wichour
the writecen consent of the child's livingz parents. §74-403¢2%)
provides that sech consent is pot required if the child has

been abandoned or if parental custody has been terminated.
§74=403(3) provldes thar, "1f the child be illepitimate, the
congsenl of the motvher alone shall suffice, "

lhe hiological father of an illegitimate child can
legitimate the child either by marrying rhe mother and
recognizing the child as hia, §74-101, or by petitioning the
Superior Court [or an order of legicimizaclon, §74-103, a
legitimazation order under the latter section declarces the
"child to be lepicimate, and capable of inheriting from the
father in the same maoper gs 1f horn in lawlful wédleck, and
the neme by which he or she abkall be koown,''

If a child iz legitvimated upder §74-102, then the biological
father's consent to an adoption i3 required under §74-403(1).
Uonder current Georgia case law, however, 8 blologicel father's
petition to legftimate i conzidered rime-barred 1f it is
filed after an edoprion peritiem containing the mother's consent
has been filed. Smith v. Smich, 724 Ga. 447 (1958).

Under gmendments to Ceorgia law that wore passed alter the
Ceorglia Supreme Courc’s decision in this case and that will
becpme effective on January 1, 1976, rthe latter tule will ke

modiffed. Wew §74-406¢a} provides that if rhe identiey and



lueﬁtinn of the putavive father of an illegitimate child are
knowt ot are regsonably ascertainable, he shall be notified

of the mother's consent to the adoption of the child, The
farher then will hawve 30 daws bo file a petition to legitimete
the ¢hild under §74-103. If the child i% legitimatced, the

hionloplcal farher's conscent to the adoption will be required.

An exeeprion ko rhis rule is bullt into new §74-405{a), howcver,

which provides that coosent will mot e required under §74-403
from a parent "who has feiled significantly for a period of
one year or leonger lmmediecely prior te the filing of the
petition for adoption (1)} ro communicate, or to make g bong
Fide attempt Eo cgmmunicate with the child et {2} to provide
for the care and suppert of the rhild as reguired by law or
judicial decree.™

IT. FACTS AND PROCELEDTHCS BELOW,

The child in thizs case was born on Christmas Dey, 1964,
Him father, Legn uillion, and mother, Ardell Williams, never
have been married £o gach gther, Leor (uilldin acknowledged
the child in writing at birth, and the child was named Darrell
uilloin, The state trial court made the following findings
of fact with respect ro Darrell's custody and support aince
his birth:

(2} The mother has had posscession and custody

gf se&id child and the child has lived =zelely or

prinvipally with the nother or metechal grandparencs all

of rhe ¢hild's 1ife, slrhough the child has visiced

with the father and the paternal prandparents on many
gcoasions,
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(3) The father has provided support for the
child irregularly, in the form of medlcal sttenticn,
food, clothing, gifes and covs from time to time.
(4) The prinecipal or primary s¢urce of suppert,
on & rezular basiz, has been the mother or the maternal
grandmether. )
{53) Overall, the child has begen well cared for
and has mever been in an abandened or deprived conditlon.
App. 71, Darrell's mather married kandall Woleott on
September 16, 1967, and in 1969 she had a child by this
marriage, The same year, Darrell was moved from his naternal
grandmather's household inte his meother and stepfather's
household. App. 22-23. Darrell's stepfather filed & petition
to adopt Derrell in 1576, and Darrell's mother filed a consent,
The bielnpical father, whom Darrell had visited periodicelly
up Cthrough 1497%, learncd of the perition and filed an objection
to rthe adoption; & petition for habeas corpus for establishing
yisicetion privilepges; a petition to legicimate Darrell; and
& complaint seeking & decleration that the Georgia laws thar
require only the consent of an 1llepirimate child™s mother

to ath Bdoption be dJeclAred unconstitutional under the squal

protection and due process cleuses,

The state court held a consolidated hearivng on the sff#f#ﬂg

.--———-—-——-_-—--.__,_-—-—--'_—""_H-_""_
gdoption petition and &ll the abkjections lisred above, The cour

cund as factes thac Darrell expressed a desive to be adopted

and to change his name, as well g5 to continue to visit the t};:aﬂﬂ"ﬂ
bialogical father from time to kime; that the biclogical
father had made no effort to legitimate or to obtaln rvegular

vigitation rights before vhe adoprtion perition was filed; cha
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in the instant proceedings the biological father did not aeek

custody of Darrell but did ebject to his adoption and

did seek visitatiom rights; that the mother objected to

legivimization and to visltation righes, that adoption would

be in the best interescs of the ¢hild; and that the “'proposed Letd Lmm
lepitimization of the child by Teon Webster Quilloin is nor @l ¢

e e,
[n the best interests of the ehild at thiz lote date, nor i=s ﬁﬂhﬁz;;FfL

the granting of the labeas Corpuz reliaf asegking wisitvetlon

tlghts in the hest interests of the child, end both =heuld
be denied," App, 72. A& concluziens of law, the court held
that the Lilological father's consent te the adoption was not
required under Georpglia law, amd thet that law was not
vneonecitutional. The Ceorzia Supreme Couret affirmed aver
twe dissents,

ITI. CHAMNGE TH STATE LAW.

Under the new estate law, appellant would hawve the right to
tile a petition to legltimate Darrell cven though an &doptbion
petition with the mother's copsent slready had heen £iled.

LI

Pl
The EEEEEEEElEuﬂEE?tiGH in thiz case, then, 1s whether, If the

e

Court deeg not declde the caze before January 1, 14978, the
case Should be remanded to the Georpia Supreme Court for
vonsSideration of the effectc of the new statute,

The question has two possible components: first, whether
this Court {s reguired ce vake the new law into account; and
second, whether the Ceargia Supremc Courl would be reguired to

apply che new law, The pgeneral rule in this Coure 12 that



9 9 6.

'an appellate court must apply the law in effecid at the

vime ir renders irs declsion,”™ ™ Bradiey v, Richmond School

Bogrd, &16 U.3. 694, ¥l4 (1974), quocing Therpe v. Housing

duthority, 393 U.5. L68, 281 {1969, "even where the inter-
vening lew does not explicitly vegite that 1t Is Ce he applled
to pending cases." 416 U8, , av 715. There ig. an exception

—_———
ta thiz rule, however, where "manlfest injustice' would rosulr

Irom applying the new rule. Seé_ig. at }16—?1?.

Appellees contend that this 1s & case where "manifest
injustice" would result from applying the new law, and that
the Couxrt therefore should not consfder a remand Lo the Georgia

Suprenwe Court. I think, however, that this Court need not

decide whether the new law applies to this case, Becsuse it

l.'l
1z & atate law, the’&tate courkts should deecide whether it applie=

e e ey s

Lniuases|Pendiggi pradley and the cases upen which Ir relled

all involved changes in federal law, where it waAS BppropriAre
for federal ecourts to declde whether the mew law should apply
fo pending cases. UBub I thlnk the Court's path here shovld be

Euided by Mispouril ex rel. Wabash Rv. Co. v. Public Seevice

l?b.,

Comm'n, 273 U.5. 126 (1%27), which, like this case,inwvplved & change

in state law afrer rhe stake =mupreme court had decided the case,
This tourt theuveht that the guestion of ‘'the elffect of this
fnew] stacete wpon the [Public Service] fomniazion's crder, the
judgment of the stete Supreme Court and upon actlon taken

purscant to them' wes one of stete lew, 273 U.5,, ar 130-131,
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and i1t reménded o rthe state courts for decision on this
question;

The meaning and effect of the state statute now in

guestion are primarily for the decermination af the

atate court. Wwhile this Court may decide rhese questions,
it ix not obliged to do sp, and in view of thelr )
heture, we deem 1t appropriste co refer the determinetion
to the stace court. {citatleon] In order that the

state vourt wmey be free to congider the gquestion and

make proper disposition of it, the judgment below

should be agk gaide, since & dismis=al of this eppeal

miglt leave the judgment to he enforced as rendered.
273 U.5., at 131.

There i85 no guarantee, of course, that the Georgla Supreme
Court would apply the new law o this case. 1L It does not,
the case will come back, But if it does, then Cthe Court will
have aveided, oan quite justcifiable grounds, making a diffiecule
.' conskitutional decision. I would nob go so far as co advocate
sitting on the case untll the fivst of the year; bub if the
decigion does tet come down bofere thenm, T think this kind of
remind would be appropriate.

1¥. MERTIS,

on the merits, appellant's best argument is this: Current
Georpia law requires that the consent of the parents of &
legitimate child, and che consent of the mother of an illegicimate
child, be obtained before a child cen be sdopted. The Legislature
hes recognlzed, however, that theve are cases in which these
parents have 5o attenuated an interesc in the child that they

ghaould noet be able to voto an adoprtion that otherwise would

. ke in the child's best interese. Speeificaily, it hes decided



® ® 8.

that consent ghould not be required where the parent has
abtandoned the child, or where parental custedy has heen
vrermindted - presunebly, sirher for parental unfirness, or
a3 part of a divorce decTes.

Fut Georgla law requires no such determinstion in order
to bar the father of an {llegitimate child from having a

voice in the adeption decislon. The lew simply presumes

that ng father has any Interest in his illepicimate child,

— =

gnd that preaumption cgnnot be overcome ewen 1f the farher has

lived with the child, or visived him Frequently, or contrihuced
to his support, 1t 18 ttue thar there will be cases where

the [ather of an Illegitimate child does notb have a atTopg
enough interest to justify giving him 8 woice in the adoprtion
decision =~ just a8 rhere will be cases where che parents of

a lepitimace child, or the mothar of en illegitimate child, do
not. [But due process requirex thar thoese casez be identifled
on B case-hy-case basis.

In this =ense, the case 15 & preat deal like Stanley wv. }4
Illineis, 405 1.5, §45 (1972), There, [1llineis law prowvided
that a patent's custody of a child econld not he erminated
axcept after a hearving &t which it was determined thet the
parent was unfir, The law defined "parent” az che parent of
a legitimate child ot the wother of an illegitimate child,

405 U.5,, ar (50, Stanley, however, was the father of an

illegitimate child, s¢ thet his custedy wes terminated wirh
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ne hearing and no determinetion of whether he was a fit parent.
This, the Courc heild, violared due process.

seanlevy's interesk Min the ehildren he has sited and
reised, undenialkly warrants deference and, ehsent & powerful
countervailing interest, protectlon.' 405 U.5., ar 651, [k is
txue that the steate h#s an interest ino making fure 2hildren
are in the custody of & fir parenb. And it "mey be, as the
State inasiscs, that most unmerried fachers arc unsulteble =nd
neglectful parents .... But all unmarried fathers are not in
this category; gome are wholly suited to he&ve custody of their
children,™ 405 1'%, , at &5%%. It iz argued "that uvrmarried
fathers are so0 seldom £1t that Illinois need oot uwndevgo
the adminiscrative incomvenlence of inguiry 1o any caFe, ineluding
Svanley's .... But che Copstiturion recognizes higher velues
fhan speed end efficiency.” Id. at B3E.

This decision will onpt causc undue disruption and delay
of stmte custody proceedinzs, ''IE unwed fachers, In the main, Jead
do not cate #bour the dispasition of their ehildren, they ;
will neot ... demand hearings,'' TId. at 657-n.9. Morecver, the
stare may provide for nortice by publication, so that the decision
"creates no constiturionel or procedure]l cbatacle to foreclosing
rhose unwed fechers who are not" inclined to contest custody., Ibid.
Put the Illinoils acheme, as it stands now, not only violates
due process; it alsa denies equal protection, '"[IHenying such
g [fitnesx] hearing te Stanley and pthers like him while pranting
It to other Tllinois parents Is inescapably contrary te tho

Equal Frotection Clause.' Id. at 634,
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Here, as in Stanley, the biological father mey have an
interest in the love and well-belng of his children. Here,
g% there, the stete recognlzes that there may be juskifications
for denying & parent a volce in or control over his child's
upbringing. Burk here, asz there, Che state should be tequired
te make &n Individualized determination ss (o the proschce or
absence of those justificarions in che case of all parents.
[f moat fathers of f1leplrimacte children have no interest
in their children, then & finding of abendotment or a
failure to respond to notice will terminste their ripghts fo
abhject te adoprtion. Fut in & case like thls one, the blolopical
fether hes taken a3 ruch interest it his child as many divorecd
fethers cake in theirf, 1L is irrational to pive the divorced
farhcr 4 volee in the adoption decisilon, but not the farher who
never married.

Moreover, thisz sppellant cannot be faulted for not
leglitimating Darrell or obtainiog viaiting privileges hefore
the sdoptioan petitlon was Eiled. e acknuwled391ﬂarrell at
Lirrh and let him take his name. He hes had frequent contact
with Derrell since he waa berm, and Darrell hes wizited him gEten.
Appellant hed no reason to go to court when, Iin prectice, his
relationship with his son wes satisfactery. Stanley was not
penalized Lor not lepitlmating his children by mar?ying Lhe
maLbher, over the dissent's complain: that he "did not seek the

burdens when he could have freely assumed them, ' 403 U,5,, &t
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b64 {Hurger, €,F5., digzentlng). Appellant should fare no
WOLCSE.
L] L] r
That this is the correct view LS sTngly Intimated by

thia Courc’s remand nof State ex rel, Lewid v, Lutheran Social

Services, 47 Wis.Zd 420 (1970), for reconsideration in light
of Seanley., 405 U.§5. 1051 (1971). On remdand the Wisconzin
Supreme Ceurt reversed 1ty prior decigion and held that,
"Congent osf bocth the unwed mocher and the unwed father, or
conigent of one patent with proper tevmination of the parental
righes of the other, iz necessary' under an adoption statute
structured like Gearpta's. 59 wis. 24, at 9.
Appellee's reply must be cthar rhis cage differs from M

stenley inm a number of cruckal particulars. Fivst, cthe A g

biologicel father's interest in the child 1s conziderably &+
weaker, 1f not nonexistent, where the ferher has not lived iﬁl:gé.i{
and cpred for che echild the way Scanley did. Second, here,

unkike Stanley, permittlng the unwed father to assert the

claimed right 15 net necessarily in the beat intercst of the

child, En Stanley, the state's interest in providing che

child with a suitable home snd Stanley's interest in showing

he could provide a sulcable home coincided, Here, on the ocher
hend, ziving the biplogical father el'“ur»ai:n:Lu1 may prevent formation L’Ir‘\—
of a sufcable bome; end rhac, with no showing that vhe biological
father cao -concribute anything mere to his child's we| tere than

& few hours of his time & veer - juat encugh Lo prevent &
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finding pi abandonment. Here, unlike Zcanley, the biclegical

_—
fether can block the adeption out of 3plte, or for extarblien,
[ — e
or for ne veason et all.
_-_._.—l—_irl'

iriven all these differences, the least the state should 5m
be able ee ask 1s that g fether of an illeritimate ehild ofife-tary
has shown a pre-existing Intwrest in the child by ].Eﬁ_itilmm
him before an adeption petition iz filed, Tndead, in this
caae the rogquirement is lLess burdensome than legltimacion
would have been in Scanleyv; for there, legiclmizacion could
have been accomplizhed euly throupgh marciage, while here 1t would

have teken only the filing of a legitinlzation petikion in -equre,

The Court should follew Drcind v. Blasi, 38 MY, 568 (19%73),

appeal dismizoed for want of a substential federal question,

86 5.0, 765 (1976}, which held that a law like Georgia's did
not violate equal protection,and thec the faczﬁiﬁe biclogical
facher was permicted te argue the adoption was not in khe best

interest of the ¢hild satisfied his due process rights.

My own feeling is thae rhis case 18 not easily distinguished e

[— T

{rem Stenley. Although the Sranley Court may have been influenced
hy the face thet Scanley had actually lived with and cared [or
hiz echildren, its Roldinp zrensted the right te & heesring to

all unwed fathers whether they lived with their children or not.

|

Tt would be tempring to distinguish Stanley on Lhe greound that

Thus, whatewver interest Stanley had In the children must have

been baszed on hiz Liolegical parventhood, &nd net oo “hisz
e T R Ty iy e S e i

subgequent care.
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there, the biological father sought actueal custody, while
here the bBiologicel father expressly disclalms such & desire,
Stanley's real interest, it could be argued, wes In the "raising,"
not the "siring,'" of his children, I would have Jifficulty
with thia Mpe of srpuwment becguie whal appellant here Jdoes
want ia wigitatioen ripghts, which will be cut aff if the sdoption
gaes through. Although appellant’s love for hls son may ngt
geem a3 strpng az Stanleyfs, I think it does exisc.

In addition, there undoubtably will be cases where
the CGeorpia acheme will scem as cruel as the Illinols scheme .j;jiff
did in Stanley. Tt ig not Jdifficule te [magine & <ase vhere
the unwed parents have lived cogecher for s pevied of years
before the mother decldes te put the child up for sdoption.

See the Facts of Orsini v. Blasi, supra. Although this ia not

thar caze, it will declde Chet one.

The argument that allowlng the unwed father & wetes will
lead to extortion or to arbitrery withholding of consent is
trgubling, simec It may describe the real world tos well.

The anawet Lta the atpwent can only be that the same evils may
result Lt the ceze of parents who are, or were, married; yet
that does not prevent the stace [rom allowing the veto. The

oT dangerous
atate has identified rhose cases where 1t would be unjuatfto
allow the vete, and it 18 Efée to epply the same standards to
unwed [athers that 1t does o sll other parents.

The fect rhet che biglogical Eather eadily could have

legicimaced Darzell eurs stroogly the other way, of course.



9 P 1.

This really is pot much for the stacte ta esk. In fact | it
aneems Lo me unlikely to prevent the evils the state fears
iF this appellant wins. But If the state thinks that
prior legitimizetion demonstrates sufficient interest in the
child to sacisfy its cencerns, poerhaps that Judgment sheould
be reszpected, This is not a strong ground for distinguizhing l Iﬂurf”
Stanley, though,
e argument thac could dispose ac leaste of this casze

—_—
it the one chat was pade 1 rsini, “supra. That iz that

this biolegical father's 1 n the well-being of

hiz child was zufficlently windicated because the father

e

wags given a&n opportunity to partieipate in the gdeption hegring

and Co Argle thagﬁdnptinn wed not in the best interest ¢f the
ghild. Here, too, the father pearticipated In the adoptlon
hearing, although he did not try to show chat the mother and

stepfather would provide an unsultable home. Perhape due

process, as distingulshed from state law, ahould require only
rﬂ\—l—hu.-_._-_._._‘-_-_-_-—“‘_._._r-'-‘-_._-—“-_-—*-'
& volce, not & vats,
[ T i ST

Another way to Jdispose of the case migho be o emphasgize

the trial court's findings of fact, wather than Ics cobnclusions
of law. The court found that neither legitimizavion nor
visitation ripghts would be In the best intevest of the child.
Perhapz that in itgself sufficiently answers this appellant's
claim that he be glven wvisicktion rights. {Rut this scill

would npt anewer, under state law, the ¢laim of any other xind



. . 15.

af pnrent.)

{ne other consideration in dealing with Stanley is that
it probably van be read as an "irrebutable presumption’
case, Because that line of cases has fallen out of fashien,
ir might not be difficult €o rvefuse to extend it here.

In sum, though, I think the Court «will have to work hard
to get around Stanley. I also wender whether Chere will
not be cases where the unwed father will bave &5 good a claim
ot che right to block an adopilon &5 other parents. Butb E
do not think the state is ssking much in requiring prior
legitimization,

JA
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thecember 9, 1277

Be: HNo. J0-637¢ — Quilloin v. Walcokt

Dear Thurgood:
I join.

Sincerely,

% o

Mr. Justice Marcshall

Conies to the Confercnce




Sigrreme U ontl of the Trited Slatrs
Hitsirhrgben, AL 20523

Fred™Hl-l T it
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CoreTiay 12, 1977

ligr: No. TH-%372 - Quilloin v, Walcaokt

fnar Thorgond;

Flease joln moe. 1 would amonciako iy 38 youw cold aon
your way clear to ma¥e onye chanoe in Loe lost senlonce SO
Eoolnsie 12 en pege 4 of the progencly n.':irm,:u]al:jn-;.j footnore
attrohed to the droft opinicn.  That sentonce - proscotly
reeads:

"Yho new law E‘r!-.'prl'!!’:“.—ilf reaocnixss Lhe Tight
voan unwWed father to potition for leaiztireclaon
ronacgrent Eo the filine of on odoobion
pelition concerning bis chila o0 L L

Iax arder o miks olear thad wo aroe not Aeciding g
conatitetional guoslicn subr silnntio in a faoknote, | woold
livo we moo the lanogage changed to make olear Lvat Ehoe
"right" referred o is a mratutary oone: sopceEling aleng the

[

Tollowing Tinmn would snil me Site:

"Whe o law o=
b

Hprassly aitves L g fabkboer
tme righit vo neiil

o Jer legikomabieon oL L.

Raiarely,

','If'-' L

. Tostice dMarsiall

I:.:DFJ'.E:F\. I'ca 1o d8m ey oL
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HETRN. LETA. T

JLETLE ST TIER STRWwWER

Ddocember 13, 1977

Hop Noo 76 8274, Quilloon v, Walgott

_——— —_—

Dear Thurgood,

Tagroeg with Bl lHehnguist™s sogeestinon cons
tained in his letter to you ol Deeember 12, Assoiming
that 1thatl small change will be mpade, Tam glad Lo join
wouT upininn [0 1he Court,

Sincerely yours,

e
R
Mr. Justico Warshall L
y

Copies 1o the Conference
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Ta: Mr. Justics Powall Mecember 12, 1977
From: Jim ALt

Re: lat draft of .Justice Marshall's opinion for che Court in
Quilloin v, Walcobt, No, TA-6372,

Bevduse Justlce Mavsall's oplpdon emphasizes rhat appellant

moly attacks the Ceorglie adoption laws sz epplisd o him, zee
r———r

circulsation at &4, 6 n, 22, 7, 10, T have fewer dilficultics with

the roesult theo I hed anticlpaced.

My problem in distinguishing Stanley v, Georgia, 405 U5,

A5 {1972}, stemmed from the fact that the Court there purported
to grant &l) unwed fathers the right to & hesring boefore thelr
children could be placed {n fhe custody of someone else - whether
or nobt they, like Stanley, sver had had custody of the children.
Te grant the right to & hearing to all merried parepis and unwed
mothers, while denving it to &ll unwed [athers, was thought to
viclate egqual peocectlon 48 well as due process. To the extent
that Stenlcy sddreased the issue whether unwed father: who never
had had custody were denled equal protection vis & wvis married
parants and unwed mother=z, it treated the case rs & facial
challenge rvo the Illinois law.  Amd, guite arguably, [t spoke
in dicea.

Justice ¥erahall's gpinign here, on the other hand,

explicicly twveets the <ase a5 apb atrack oh the Ceorgia ataturte

only a5 applied to appellant. This mesgns rhet the opinion does
_,.-l—-—-""*‘-"-—'-—-_-—
net decide whether an unwed father in Stenley's poslcion, who

bhad had mctual! custody st acme point, would be denied equal
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protection vis a vit mervied parencs aand unwed bathers by the
Georgia law, The oplnion therefore can be viewed as consistent
with the resulec In Stanley, 1f pot with its beoad language.

It {2 pot clecar to me wny it was pecessery to kreat
Stanley as a facial, rather then as-applied, attack on the Tllinois
scatute, In generel, § think that it makc: more sense fo cut
a4 narrow swath In deciding a case like this, &5 Justice Marshall
does. 1 wish that Justice Marshall sald something abour Stenley
in his equel protection discussian, see cirvculation at 9-1i0,
hut ¥ can understand a oeluctance o say ogub loud thet part of
Stanley waz dicta,

My conclusion frem atl this is fhat, contracy to my eariier
thought, this case c¢es be reconciled wirh Stanley on the cqual
protection issue, To the extent that youw were left out on & limdh
becaguse of my dowbts (yours was the only wote ab Conlerence Co

reverag), 1 apelegize, 7Tf the resulrt oo the facts of this case 5

Seemd oOCPect Eo you - As it dpoes to me - T think you couwld ?

consider joining the majority.

J4



December 14, 1977

Dear Thurgood;

ARltheugh T voted tentatiwvely bo revecsos of cgual
proteckion grounde, you have Written the opinion so
ekii}fully (and narrowly) onh an *ag applied® bhagis that T
am happy to joim you..

Elncerely,

Mr. Justice Marshall
1ip/Bs

¢cc;  The Conference
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Sameeme Cemrt af e Tuited Fhaleo
Thasliuaten, T, U, oning

CraHnnER OF
AT CE Hak iy & P ALLH AU S
Nuoember 20,

He: Mo, Th-&342 - Owllpin v, lllinois

Dear Thurgood:

TPlease rpin e,

Sinc;;{c‘f;.cg.

S, Jiestiee Barahall

co: Tlhe Coclorernce

1977



Fugrreny Gowrt of the Peebes Bintea
TTTE o o T Hwelimglen, PG 20543 e

+
CuoauBESR] OF

THE £ HIEF JUETIGL

Pecember 27, 1977

Drar Thurgood:

Re: TE-6372 Quilloin v. Walcotbet

I “oin your Decerber lb draft.

Fegarcs,

Mr, Ju=stice Marzhall

o The Confergnce
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_ B 1 lE:rm't of te it Tinited Satrs

- T _ Eﬂnhumﬂﬂ- -ﬂ;- 20543
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", December 28, 1977 -t"'ff{?:ﬁif;ff'. e

-I == P -\.':-'--'. .-I.. - . ‘LJ: _ _‘.-..;-' .
RE: Ho. 76-63F2 {Ouilloin v, Walcott
‘Dear Thuraned: i

1 jain vour December 16 drafi,

Sincerely,,
£
/ﬁﬂi
CMr. Just%;e Marshall |

cc: The Canference L
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