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BENCH MEHORANDOM

T - ¥y, JdusLice Powelld
——

FROM:  Rrirc RE:;;JL

DATE:  Soptenh THHLHPI
Sepfenhe T8 -;Ep4PIL
RF : T2lli w., Talli, hd% ¥7-1115

I. OVERYTEW

Thiz vase i a fellow—up bo Trimble w. Gordon, 430 U5,
T2 P19797h.  TE congiorng bl walidity under the Eaual Pruteckion
Tlause of a Mew Yorx statuce prohihiting inherikance by an

i1teqgitimate onild from has inkestake Father'=s estake in Ehe



-l

abreree of a Judicial order of fillation made Jucing the 1ifetipe
af the father.

At the cukset, T kRape I may offer a few Ehoughibs acoot
the apaliytical approach appropriate to this case ard how [t

—

relakes to ocgual protocticon arnerally.  The "Lwe Dicr”™ aoproach

to egual protechtion review arguably has been zupplemenkoed wikh
whakt many inSist i a "middle tier,” of illuskrated by the oases

cealing with discrimination on the bosis wf scex aod illedait imacy.

Craigq v, Boren, 42% G.85,. 190 (1976F; Trivhle, aupra, Alrhoush

in theze coptexbs the Couvrt har declined to applv "strict
scrakiny,.™ it has rvecuired Lhat "glassifirations by asnder musr

Serve Lmportant qovernmen®al objecekives and most e sohstantially
telated bto those objectives." Craig, 429 U.S. a3kt 187, As pus
.

more pikkily irn the illecitimacy cases, the scrutiny applied “is

n>t a tocothless one.™ Trimhle, 430 .5, at 787, aQuobtirrag Hatthews

v, Lucas, 427 0.5, 495, 510 r19746).

s youl abseryved in Your concurcence in Craigqy the
furtker subdivision of eaual oroteckion analysis i= socaroaly d
weloome  develovront, but bhe existonce of atb Jeast theee Jewels
af jadicial acrwutiny ia discernilkle in the Court's decisions. MAS
yaou probably do, I sincerely hope the Courk someday will get itz
grk kogebher and come out with o standard ond workable approach --

at least a cormen worbhal foraulas —- to o eaual proteestion

proclems. This case, however, s ant Lhe ohne in which fo press
— e gy,

for enabt congenfus.  Even 1f the Courk coauld agres on cevised
——




LF)

egual protection language [which is doubtfull, the issue in khis

ca%e 15 50 similar ta thae ino Troimble that Ehe Cogrt s

S

copstrained to {ollow the analysis sa eecencly and carefully set

out there. The challenar in Lalli, therefore, is oot ko
formelate an egual protecticn Standacd, ot Yo apoldy one alpeady
articulated.

Even thouoh this casce wil] thopefoprs nave dipoeck rEfect

o oanly o 3ingle State Statube, howevers, the maspner n which it

it decided could be importarnt to the Court's future egua?

[ ——_ .

Poolect jan casra,  TRig 15 bhocawae omly o vecepnl wears has rhs
Court gobter astvicws aksaabk rakipng 2 geruniae cxaminatl ion af Ehe
tclation betwoen Ene cffects and purposes 2f a discririnatory
low, whicnh iz precisely =he inauiry =0 b+ made ners. Im the
past, khe two-tirr analysis cftern trsulted in either the !
virtwally automatic deferral to state legislatures under the
tradiltional rational basis test on Ehe one khond, or bEhe cdunlly
predictable rojactinn of state law under the zkrict scrutioy test

on the cehey,  The curecht aporoach, by contrast, i2 ko oxarine
-l e e —

the means-ends "fiv"™ wunder pach of ‘he Aifferonct Touels of
e e e ™

scrutiny . Thus. as suggested by wour Bakke opinion, it i8
e ————

possible ta Justkify an ack of racce ﬂiﬁcriminativ?ﬁn the gqround

Lliat the state's interest is hoth compelling and adequately

served thereby. A5 plluestrated by Craigq anmd Trimble, it iz also

vossible rthat Aalthawdgh o stakte's interest is legitimate and nos

irrationally dissecws] by a nenscespect discrimination, the
il

l?*mﬂ



telation between the feans and ends is just ton Lemuouws $o stand.
These xinds of results did noF used o oceur n ooguat

priotection cascs. They illustrate that an hones% iroviry inko

—_ - —_— —_——

whethar g staktutory claossification beargs & anffigiently
cirbGbantial relaticwm ko the object of the legislation ==

pruecizely the questicon to e decided in this cagte —- 15 becomipg

e e

a comror denominator of egual peotection revicw.  The carn with

—

which 1khat inagusty is made here should teach somethina abouk Row

it will e made in futuvre cases.

[T. THRE STATETE RNE THE FACTS OF THE CASE
—— e ——

Mew Yore's Estabkes, Powoers angd Trosts Law Ré—1.1
provides:
(2} For the Durposes of this article:

(1) An illeaitimate child is kEhe lecitimate
child of kis mather so that he and his
igsae inherit from mis mekher and [eom
iz matecnal kipndred.

2] An illegitimrate chiid is the legitimare
child of his father =¢ that he and his
igoue inherit from his Father if g court Mﬁﬂ/‘;f

Yy ;EmEetent jurdsdicticn bas, dueipy
the lifetime of tha F§§ £r, made an
1l1atian

aracy o ccloping paternity H?/

in a proceeding insrituted doering the L, fLLJ{]
pregnancy ol the rother or within two

yesrs Trom the birth of the child. P T

1] The esistence of an agrecment obligatlinog
eEhr fathor ko zuppoert bhe illegibimate
child does not gualily such child or his
issup to inheeit from the Eather in the
abgsepon of an order of Eiliatjon rmade as
prescribed by subparagranh {2).



The decondent, Mario Lalli, wags mardored on
Jarvary 7, 1974, He was apevyived by his wife Hosamond

Lalli [(the appellect and by Bobert Lalli Jappaellant) and

Nig 2isker Maupeop Loalli,. BaRert avd Mavreeern olaim Eo bBe

Mario's children by ancbbhery wolan who bad sroedeceassed

fim. Ms order &fF filiation was oyer &ntared ag Lo

Bobert or his sister. The evidence offered bo peowea
apoellant's relaticonship ko Mario consisted of _ij a
notaciged cortilficate Signed by Marie, alving kis
consent ko Boberbt's marciove, 10 which Bolaect was
spoecifically referred Eo oas "my son™; 121 a Lophism
certificate namina Mario as Robevt's father: and (3}
Eestimony that Mario had lived together with Robert,
Mauceen, ond thelr mekher; nod ceferred to Rokert and
Maureen as nis coildren: and had eeqularly cuppoeted
them wish cash pavaments.  Appecllee dorn nebh divechly

deny Ehot Fobert 1z Mario's son. The state attorney

e
W

seneral, an appelles by intervention, does nok aodmit Ehe

relationship, bur fails ko Ccike any edidepnee ko the
contrary .

ffter appelles was appaoineed as administrabrix,
appellant Detitioned Yhe SRurrogabke’s Cowrt for o
compul Sury accounting.  Appellec mowed Yo ditiriss,

arquisag thatb since #ppellant claimed to be an



illenitimate child and no order of filiation had been
entered as prescribed by 84-1.%, he could nok be a2
digvributee entizled o an accaunting.  Appellant
aopposed on the ground that £4-1.3 was invalid urder the
Fouval Pratection Clagse af the Fourteenth Amendment .
The court granted the mation to dismiss, and the New
rork Court of hppoals affirmed.

nr appeal to this Court, the Jwigment was
vicaked and remanded (ar further cansideration in light

of Teimbla., The How York atforney grneral then e

interyeored on the gide af Eosamond Lalli. The Court of ;M

fpoeals decided an romend that its scatute was valid I E
rrder Trimkle and tnerefore adhered to 1t pPrevious Z: é‘f m

decision, Two Sudges dissented. bppellant magain smaght
] - P

review hero, arel orohabkle jurisdickion was nobed. ‘-""‘“E{-l'-ﬂ"\-

ITI. THE TSS0EER

The precise guestian for decision is whether m @

the rule that ap illegitimate canncet inhecit from his 2 A
father in the absence of an order of fi1diation enteraed R"f LA
Auripg the fathop's Lifetime jo sufficiertly related ta 7 L"‘ﬂ'"l‘*ﬂ(w.dz{

a proper =tate intevesk to survive an equsal protection '{

challenge, Apprliant charres that this culre creates t.wnm

tmpermisgible discriminations, Tt digtinauvishes betweon -'I-Z:El_,

et Sty =



Tegitimate and illegitimate children, and, Sinee okher
statuates provide that childrern born cut of wedloocs whose
parentys intermarty are btreakted as legibimarte, it
disgtinguishes between classes of illeqitimakes.
Ocrney isswes lurk i the casc, out probably
shenld no: bBe reachod.  Those inclade Bhe walidity af
Ehe two=yrar limitaliom period beglnning at bireh for
commencing a filiation arder progesding.  Apprllant has —
never initiated such procecdings, and that polnt was not 7 i

discussad by the lower courks,. 0n Lhe Facts nf rhis

CAne, Ehat issue will be moot whether the Court it B rargantt

i —_—

oviertdens or uphglds the requirenent that a filiation

order be obhtained during the fFarhep's lifetime. Tf Ehat
W_H._’__,___,_-\_‘___'_ -
_-._-—_._H__._._FF"
regulirement ia aphridd, appelloant neresSarily 1osas

Decavse his father i= already dead; if it iz skruck
down, there will bBr Ao neod even to corgencs bhe
pateralty proceeding and appellant nreossarily wing,
Anoi ke 125ue wurged upon the Court —-= Ehis time ,.m
By the Legaol Aid Society of New York Ciky as amicub ——M—

-

dia P
St en 27 A
Py

classifications. First, it discriminates against women i

who musi support their illegitimate children following

therir Fatkers! deaths sinee LbE makes the Fathers! W

citates unavailabhle fo help support the childeens

iz whether $4-1.2 constitutubes s5ex discrimination Tt

is argued thet the stakute creates two qender=kased



cecond, it discriminates "againgt illegitimakte children
on the bBasis of che =ex of Ene deceased parent from whoom
they zock Lo inhecit By intosvare sucecession.”™  Mmices

Briet at 23. It does nor appear thac these zex

[

discrimination §iss5Uues wWote Dafsod UpOh Qr oven Falsnd

Lelow, The pecson with ovbvicus zranding to raise the
———

first argumenk, Robork's mothee, 1S net a party {she
died well hefcre the action cormer~ed,. ) Assuming the
gecond argument makses amy senss af oall, it appears to be

nethimg mere tham a cirvcuibtous wavy of dezxcribing bhe

tlieaitimacy-based classilication Ehaot is properly

before the Court. T recommend tfhat She Court not oet !Z
intg the ey discrimination issues.

dppellant maxes some sugqestinn Ehat the state
resboicks Nis rigit te ghare in the proceeds of a
wroaafel Aeath action o tu compel] appellee to cormence
sucrh a proceedipng,.  le alze asks tEhe Court to osder the
deszired acocournting, A8 far as= T cap Re]l, Bhe firse
queskinn was piver raised below, and the stake conterdds
that appellant would bEe entitled to his share of such o
recovery in any event. The Seoend fQuestion should be

lefr for the srFate codris ofn remand.



I¥. THE ARGLHMENTS

h, APPELIAMTS

1, Appollant's principal argument is kEhar £4-
1.2 15 invalid under Trimble because it Fails ta adapt
"a middle ground betweon Lhe oxtoemes of compleote
e¥xslusion and case~hyecase detrrminalt.ion of paternity.”
Trirbice, 4300, 8, at 771. Trimble acknowledged that the
states heve a proper interesk in "aszuring accuracy and
eificiency in the disposition of prngerey at death " 430
U.2. at 170, and that "[tlhe more seriaus [evidentiary]
oroblems of proving paternity migkt justify a mare
Aemanding standard for illegitimate children claiming
ander thcie fathees!' estates Ehan chet required eicher
Far illegitimate children claiming under their mothers'
eEtates or for leaitimate childwon aepeorally.” Trimblae
requiced, hoawever, that the stacp's discrimination
against illegitimates claining against cheir wntestate

fathers' estates naol br arossly nvercincluSive. Rlpoe

Ehe Illinois statute in that case procluded iokeritance jLLaiE;iyuaﬁﬂil

gxorpt where Lhe parents intermarried and che facher
NSRS e ———

"ackaowledgez™ the child, the Court found tnat the stare

brad unnecessarily discriminated anxinskt many



tllegitmates whorse pakerrity could be Droven  "without
Jeopardixing the orderly sattlement of estakes ar rhe
depenéacility of Eitles pa§35nq urder ireEestacy laws.”
420 0.5, ak T, Bimeo *; Thard overlookad +he riddle
ground Lhatl would noet make an ovecbrooad
diﬁqualifinatinn,Jthp slatuty was insufficicertly relabed
tr Ehe ends it sowoght to Berwo,

fppellant firnda the Hew York low
indistinguishable in principle. Be argques thas -~
insisting upcn a judicial order of Filiation entersd
curing the Father's lifet if-mn:’z:awzhm::mig af all

gy

othet forms of procf == such as the evidence he offers

in this raze -- precludes inhorvitarce oy illegitimates

wono could prove pakermity withoul Threateninag ehe

gtate's interests. He claims that Trichle explicitly

said as mach in Fooinote 14 of tkat apinfonr T larme af

proct which 2o not compromise the Slate's Saloposts . .

« Tlearly would lincludel & . o & pricr adiudiction or JT?fbv*ikﬁhﬂ

formal acknowlodgement of paternikty.™ 430 3.5, ac TTZ

r.14 {femphasis added), Aopellant contends BEhat Ehe
nokariged cortiticate in which Mario Lalli gawe him
peemission o marey and ceferred to him as "my son" is
precisely Lthe £ind of "formal acknowledgemernk" thak
Trimbhle exprosaiy Approsed.

fppellant alsoc adopts the reazoning of the Swo



11.
digsenters on the New York Courk ot Appeals, Judges Cook
and Fuchksherc: Those Fathers who openly Acknowledor and
suppoect thoir illegitamate chiildren and whose paternity
1 therefore aet in doubt ace peocizely bhoene whoe are IL‘( e
lexsk likely to become subiject teo an order of filijarion. iﬂLﬂ

Soecking sueh an order 12 DucdenSome, 1k 12, in o thoe cyeon M
ot many, a diztastcful asversary proceading between 744-449‘-1_

Family membera, and the ipdivideals irvolyed theeefore —!"'1:-4‘.-&
have incertives not to seek ict. In other situations in datd e F
FE TP

which paternity is not in deubt, the failure ko zeck the w—{

filiakion arder "is ofbten the product of carelessness or

lonacanee on the part of those who right ipsbiture a

rroceeding within ehe statuvcry limiktation, Eor melbiher
of which shouald a child saffer,." Jduris. Jtatemb. ad h-=-H.
Trus, although the "statute is nob rindlezs not Loballwy
irrational arnd 0 cancern for Solid orocf oF paternity 12
a4 legitcimate state purpesel,] . . . Ehe skatukory
prooedure reguired has only a toncous solatricon ta Ene
quantur of prool demanded. Viewed in praper
perspective, it . . . plagces ap uedue, o f fot
unyialding, burden on those congerned® and is theec(aoe
tnralid under Trimdle. Td. at A-7, K-B.
2, Apoellant makes the Curkher argument Ehatl §4-

1.2, viewad Logether with olher statutes, impermiSsibly

diseriminatcs between classes of sliegitimate children,



1%,

Momest ic Belations Law 524 provides that any ckild whose
parents intermarry is legitimate, even iF Ehe marriaac
iz voigd, veidanle, ar anetled,  Thua, §lleqirimace]y-
born children whose parents incermacey are ook subiect
b 54-1.2, while chase whase parcnks 4o not must ohbain
the nrder aof filiatian hefore they can inheritc Erom
thelr fathers.

This kind of categorizalion Wwithin the olass of
illegibEimases is 5ais ko_ren afoel of J}TEEEE_E;
Hoeivberaer, 41T 0.5, 638 (1974),  Tn Ehak case, Sovial
Eocurity disablility incurtance bepefits were availableo ta
illegivimates, withouk any showing of actual denemdenee
on the dizabhled wage=savnetr, only if 1y they could
inherit from the wage-earner parent cnder scate law, [2)
Eheir iilegiyimacy was due solely to Formal Aefects in
the parentz' marviage, aor 431 they wore leasiimabed
aconrding 1o state law, Qtherwice, no beaefite cauld he
roceived, even apen proof of paterniky and actual
cdoependenoy . The Cowrk Eound this classification
violative of the Fifth Amepdron®'s das DEOCeRS ConPRncnRE
since the disgrimipaticn it entailed was nnt raticnally
related to the statute’s purpose of preventing spuridus
claims aaalnst the Social Secuarity Teust Fund by Ehooo
bt relaoted to or dependent apon dizdabled woge varnoer:s.

The favored class would coctainly include many



13,

illegicimate children nob actually depepdent npon the
disabled wage-parpoe parcopt, and the disfavored class
ingluded many, like the appellanks in Jimemez, whose
needs clearly wore ameng those the stobute wag interded
ko mest.

Appellankt contends that Jdistinguiaking bebwepn
enildren whose parents legivirige them iy marrying each
aother and Lhgse whose parents do not is the wercy
discriminaticn reiected in Jimenes. Appellant is
indicmant over the Kew ¥York Court of Appeals! Fairlure En
addeeas this point.  He argues that It is Irrasionoel Eo
irsist that paternity be esteblished Lor some
itlegitimates by a court decroe, while For others the
mere fact =of a marriage, even an 1llegal one, TeRplaces

that stricec reguirement of poocf.

Eoaarond Lalli, the administrateix and
appe!lant's original opponeabk, kas Aot filed a hrief on
Lhe rerits, althounh she did file a moticn to dismiss

the appeal. The Et;:u attérney general {the statel,. an

appellee by intorverbtion, hags Filed o merlts briefl,
—— ——

however.



14,
1. T™he state, adopting cthe reazorning of She Hew

Tork Douct of Appeals mojority, argues that 54-1.2 15

valid under I[igﬁjﬂ~1 fr. reada that decigion as

prirarily concerned with the Fact that the T1linoiz ?,.-d'..{' +

- B ke 58
#¢4+Fi;#h4;mdiﬂtq

child's parents. This prereguisite, totally bevond bhe

e —A—————
ability of the child to sobisfy, was Eound """7/“‘—"""£
insufficiently eelzted to bhe state intecests aof 72wtz &

promoting marriage and facilitaving problems of pranf of "'E-'"'
patertnity. Since Hew York does not require the s : =

incermarriage of the parents, alennugh undesr the

rtatute required 1he marriage of bhe sllegikbimabe

Domestic Relations law discussed abowve thot 13 one
alrernative method ofF overcoming the restrickions on
inteskate Inheritance by illeqitirates, its starubko
Eears only superficial resemblange to that of 1Ylimgis,
The Hew Yurk Stotute is =aid ko be concerned
with but one generral okate interest which was expressly
appeavred dn Trimhle:  "assuarcing accouraey and cfiiciency

in the dispasition of property A% death® in lioht of the

"mare sericas peobklems of proving paternity 'tather than

1. The state iritialiy argques from Loabine . ¥Wincent,
40 1.5, 5332 119711, knat anly minimal scvukimy snould
o appl jed. That argument, as New York orobably
tealivwes, 15 not workh mech afior Trimble, which
expressly noted that "subzequont cases noave limited
[Labine's! force asa a procedent.” 4340 UL5. a: 767 ma12.
This is most likely just o make-weight argument..




mateprnity).”™ 430 .5, at 770, Ffection 4-1.2 iz merely
g stabterent of the farm of proof Yharh wilt suffice ko
take Ehat prablematic deberrination, 2

Applying Lhe analysis of Trimble, khe stats
AJreoesd witn the Court of Appeals that S4-1.2 iz
suiiiciently related to the stobe's proper inkorest fo
pas: mastor ander bhe Eqral Protection Clause.

Eeguitrima a oouart grder af filiasion is said ko be not

enly o Mighly cotiomel, But perbaps the only proackicable
--.-_-‘_._._-—-_.'____.'
gqeneyal ized methed of preventing "imprecise and unduly

ourgensome mathods of ostahlishing patorernibe,® Trimble,
4310 V.5, at ¥TE n. 14, Thus, while in parricular cagex
oaternity might be indekhitably proven even wikhout a
Eiliatignr ordey, Ehe selaztignship, oOr even tne
cxistence, of a great many illegitimates is highly
Aoubtful ., By cither provideng for sutcmatic- inheritance
by all illeqitimates ar Ly permitting them to attempt to

arawt paternlty alker the facther's death, the =tatec

Z. The Courl of ApDeals eelicvebed wikhour much
explanat ion Ehe arpument that foocknote 149 in Trimkle
Ecquires the skates to accept a Formal, *hougk fon-
tudicial, acknowledgement of poternity by the Tathee.
The =tate atktorney general’s methed of avaidisg Lhak
problem iz B dany that bhe mavrviage peemif2iom
certificate ig a Eormal acknowledgement of patocnity at
all. Ewver thaugh Marso Lalll there reforced o
Appellant as "my san, " bhe skate AG favs that the
purpose of ke document was not £ reveal paterniby, Lk
ke make i\ posoitilc f 1aﬁf't3'ﬁr???$"$FEET ane

certain why Mario referred Lo appellant as his

15,



1%,

wauld phnanunsetr sprinua difFficyulhier with Berving
process of probate proccecedings amd anacanktecing that
title to an intestate’s propevty dacs not become
clouded. There ares simply ton rany "unknown”
illegicimates o romeye absSiacles thab Soom upnecosaacy
when applied Lo a "known™ il1leqitimate chald.

m

The skakte acknowledges that many "willing

Nathers, preciscly Locacse they openly acknowledage and
sypport. thelir illegicimate children, will rmor be made
Lhe gubrject af 4 palernity peacedsdipa during Eheir
liferime=s. BAut it is arguad bthat Lhn Iegzislabure Ffallw
considered this probiom and accepkmd if as Lhe NoCesSSaty
c03t of avelding another, greater ewil —- the Ffiling of
Spurioes claims against the estactes of inroocent men.

The evidence for this position [s not de_w_t

insubsktantial,. Becticn 4-1.2 was included in a series
i-ﬁl-ﬂ_'__‘a,____

of proposals bhat followed an exhauastive study by the
Temporayy Brate OCommissian om the Modeenigavlon, @"f

Revision and Sipplilfication of the Law of IDsktates, i

completad in 196%, This geroup, knawn a5 tho Bonnek
"'\-—:-
Commissian, consisted of surrogates, wstabn
'—-_-_-______
prachitiaonces, and loegoslaters. IE staked thak the

Durpense of Fd=T.2 wasz

to grant illegitimates 1 50 far as PracticablL*’ﬁf;
rigats on a par with those spioysd by
legitimate childven while protecting innocent




adulte and rhose rightfFully interested 1o thelr
ratakes EFrom fravdulenk claims of heigship and
harassing litigak:on institueed by thosea
seeking to establ:sh Therselwes as illcqttimate
heirs.

"he utmost cauvtion should be esxerciszed to
probocs ionocent men Erom undjust aocdSations in
paternity oclaims. To aveid this hazard, ro
informal methed of acknewledgment kas been
provided for in the recommendations. While o
Forral ackrnowledqment alone would be 4
cansaderakle advanoe aver the sftatutes of most
atatrs allowing ipteritance Erom an
acknoewledqging father, 1t i3 felt that the
rreormerdat ion made Mere Qives even merca
oratection against swuch hazard.,  The penoeduore
i obther states provides mepely Ehat any
informal witnezsed wriking eskablishira bhe
relacionship oF (Tathee and child beluween fhe
deceased and the <laimant iz sufficiert ko
ratahlish paterniby, allaws paternity o be
cstabil inkerd alfter tbe death of the father, thus
affording considerable ooporkbunity Far
falrification of ovidoence anel ipwiking
natrrassing litigatior, Thnose problemz arcc
elimlnakted by regquitring o court ordart
establishing pavernify dAuring rhe Tifetirme of
tne Eather. Stake of Hew York, Commission on
Estates, legis. oe. 1965 Mo, 19, 199=-200
(1963

The stake argues that the gQuoted language shows

that the compicsion fully conzidered and wainhed Ehe

[

e

counktervailing intereses of PhRe Sskatce and Eke
._-_-_—_-_—_-_-‘--..-__-__-_-_-__-.-__'.-'-'-'___l—_l.__-_

illegitimakte kesr and struck a balance thet, while

————
incapakble of doing percfect justice 1o every case,
repecsents a fully dafFensible means of proteciing proost
SGtakte inkerests with o minirum of Adiscrimination against

illegitrnate children., Mo more being reguivred under Ehe

Lir



18,

Efual Protectinn Clause as interprated in Trimble, the

is inti * pad th
fourt is irvited to leave well enough alone., arl ko
illegicimase ohidd an Ivirbhile heen a Hew York residenb

cubject o §4-1.2, the state adds, she Clearly would

have been pnkitled ko inhecit Erom her fath&r-*

2. The state mives ax wirtwally no assistance m‘-

answering apoellank's aroument that §4-1_2, when viewsd

ﬁ%‘#iﬁ*:?ﬁ#ﬁﬁlhﬁt‘-
Foscther with wish Domestic Relaticns Law £24,
impermissibly daiscrerinakes betweon 1llegitimakes wh&EE;ﬂﬂid#I**‘_'AL;#

parents intermarcy and those whose parent: Ao nokb. That'ﬁ-“f{hﬂ-—u«.

(int dowes Roem answerahle, fowever. 5—“"’&"""""‘""“-—'
m

A3 I read the gpinion, kbhe disapproval in » g
direnez of discriminabtion betwsen classes of W

illegitimates tuenoed on twe tacktors, First, bthere wab e
L T B

5. In Lbs oplnien, the Court of Appeals remarked Mohat
rezeatrch of counsel as well oz cur Swn has JdiscloEed no }5ﬁj,g¢*‘z:i:
relevant materials with respoel to Ehe jntent of the & P,
atate legislature jn adopting %4-1.2.7 The couet
trnereiore declined bo "speculate as ko the details of of
leaislative inkentions.” Juris. Statrept at A-4. It S
uticlear wnether the court for somc reason disvegardnd
the Bennot Commifsinon gebort o whebnery the ztate £ailed
to present it at thab stage oF the pooceedings, 1
suspess bhe latter %5 true, although this migh%t he worth
asking alwiut ak oral arguront.

The poink gauld bhe important bechusSc, of
disgussed helow, Triphle vequires atkentjon orly to
thoge state interssbs that actually Ruppork a skatute,
rak to those which arguably or conceivakly do. It 1S
thopefara [mpoPbant t0 woow 1f Chore g oanyy reasan ©a
Suspiect that the Bernebk Sommiszich report 15 6Bal
reilective of legislative Lmtenkb.

d, Tn Trimble there had beoan o judicial patornity
aflijudication in eonjunction with a suppert order.



no method whatsoewer for illegitimates with clear proot
ofF paternity to eecsive digability bepefits if the state
in wkich they resided diAd par acccpe scch procf. Thaz,
the claimants in khat case, who wera Sobject Yo the same
I1limois stature laker owerturned in Eﬁlﬂélﬂ! would not
Feave beem kelped by cven oo Judicial declaration of
patermity,. Recond, the purpesce of the stakute in
Jimenes was "R provide sapport For dependents of a
dizaoled wane eatnec,™ 477 U.5. ak &34, and kne
divrcriminabion againak 1lleqilimates was desionnd o
prevent claims by Chese ok acteally dependent arn She
wade =garnet. oince many of the favored illenitimakbes
were nod dependombs, while moany disfovered illeqleimatas
fauch ac the claimunts) were. the Covck Found the
dizlinctign irrabional with resreck to the govornmental
irterest inlnonded to bBe aoryend,

In thisc ¢ace, neither Factor is preseont.

gy —

Tllonitimates wikthin thr disfavnprrd ~jaoo thar., bthooo
G

whose parenks do not marry] do have at leasr & limited
.._.._._._-.-_.-—-—-—-—-—-

means of Draving naterqity; Ehery can seey an order of
— —— e ——

filiatiar foring the father's lifekime. Furkher, 4he
-'|-|_._._._._..-— S —

—

parposre of 24e1.2 (s not ralated to dependenecy: rakher,
bt is deszigned selelveo préevent frauduient claims
agqainst khe raputations and epskates of Seceased ren whHo

bawve not sired che claimants and canpnet now orove



crhherwise, IFE i also Bo preclude even Meriltoriaous
claimg nf childron whose reistence or wiereabouts §¢
unknown or whose proot of Zetecnlty 15 so doubtfal that
the orderly passina of the Fathep's cRFats wouald be
sericusly impaired. These parposes are rationally
served by btreating as legibtimate all ocarldren whogse
paranks intermarey.  Sucek marrioacs ape Lhomscluees
Lypicalty a Form of pronf or acknnwlodament of
paternity. Moreower, with raespect bto illeglitamate
children who have bEeen legicimated by the marriage of
thelir pacents, the possioility of unkoown claimants or
gpuricus allcoations of pateraily i3 Aiminished.  In
sich situations, as in cases where the childrer wore
born legitimately in the First place, the more gasily
proved matcrnal relabiopship makez ik relatively simple
kg fdenbify all children and ko Screon ouk Eoldoe claims.
Inderd, Tor the Bueposes of nheritunee low, theco 10
lictle difference hetween a chld lTegit mataly horm ond
one boon vuk of wedlock whose porents laber matry.
Thus, a% far as thls case is cancecned, the 2]]eged
discrimination between «langes of i1legitimates may Do
indistirguiskabhlse fvrom the dizerimination bebweor
leginikatles apd illegikimates; if eithetr Is permissibla,

boch are, Aand vice vecoo,

20 .



V. AMaLYS1S

r————————r—

PE—

I see thiz as a very ¢lose cakre.  BEuyen thouah
—_———

Ehe discerimination cuts bhe same way a2 thot disappeaved

in Trimble, in some yespecta ik s of a difEceont

——
—

cnaractetr and moere closely getumned to the stake's proper

pPUEPRSCS
—

Trimhle 1raves no doubt that the atare is
proeperly interesked o elimiraking risks thak the title
to propeety in decedenls! o5tates will pobt pass ia an
wfficient, arderly manner. Trimble expressly nobtes Shat
this interest may be seeved by fome degres of
dizcrimination against illegivirates cloiming against
thkeir intkestate fathers! estates. 430 0.2, at 779, The
Fuestion ultimately bkoils down to whether raking either
Lhe marriage of che parents or a caurt order of
fil:ation iszued Surimg Ehe farcher's lifakime the ondy
acceptable forrs of proof of paternity bears a
snbstant ial enowgh relaticon to Ehe skate's interest.

Testing the means=endzs "Tit™ of the Statube
inunlves LW guestiend —— one tactual, one normabtive.
The factwal guestion is how pany of the claims precluded
by E4-1.% would he spuricus ov daubhtfal anes, and how

rany would ke by ilicgitimubte children who, like

appellant here, could prove pakternity auickly and

1.
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conclusively after the Lather's death. The pormabive
queaskion is whak ratic of "prablem” to "manpooblem”
claims should exist bhofore the discrimination is
pustificed,

In Trimble, there was no evidence that the
legigldbure had actwally capsidered bhe factors relevant
to oqual protection analysis, aond the joink redgquirement
Sl marriade by Ehe Darcnts and acknowledament by fthe
Eathar made it likely that a relatively creat pumber of

neaprablor ¢laimg would be bareged, The same is not Erae

hera.
l.-l-'-.-ﬁ'..‘f.
The Benoett Commission did not explicitly break
Y

itz analysls down inkec the two corponents mentioned, ik

consideration of them seems implicit in its report. Tn

order to overturn this statute, the Touthk would havwe B0 f - j‘ -

-t Pt

conclude that the factbual and walue judgments of the

— T

COMMESSION WEro WEong,
e )

The Aisposition of the rcase depends upon kho

size 0f 1he Leeth vou Relicee the judicial Hcrtetiny In :

.2 .

Trirble really hAas. My own tendoncy 15 ko defer to thio
legisliature’™s Jjudament az gaflected in thoe reoort of the
Benmedr Cammigsion.  That body rade 3 coansiderad
Judgment abaet how the comibcting interests of the stakes ﬂ*‘41§¢ ’
argl illegitimate children showuld ke balanced. The

cromrisgion waos sensitive Lo the pecds on each side,



ponitively demonsicated the absence of any anmimus
against Ehe statuz of jllesitimacy tab least that's how
1 rirad the entire veport], and deliberakely chofe o
middle course that 1t believed would, oa Lhe whole, best
serve bhe rquities on hoth sides,

an the cthey hand, it is cleur thak Zomn,
porhaps manwv, illegitimate children who could prove
Eheir case without threakening stake interests are eing
Fupt oy 54=% .2, Tt would he possihle to wribte an
opinion reqguiring the allowance of aore [orr of
nanjudicial peecf of pateeorty after the Father's death.

Frecisely what form Shouwld be constitutiomnally peauieerd
woalid need ko bhe considered andd articulatod carsfally.

A final thoanght: iF the NPwW York sShatuhe were
upheld, T weuld nct worry much ahbout the apparent akout=
Face Erom Trimbie. A carefully drafted opinion could
make clear Ehat the precedent heing spE In these cases
Aocs pat telate to o catedqorlenl appeoval orF disapproval
pf discrimination against illegitimates, bur o the
methad of amalysis fthe courks empploy when they oxamine

Erate Laws under the Egquel Protection £ause.

23,




V1. SU¥MARRY

T regcomrond affirming the decizion of the Hew

York Couvet of Appeals. Althowah the discririnakion in
this cage bears Some rosciblance to thar disapproved in
Trimhie, it is more substantially related to bEhe proper
sLalc objectiyos of asanrirng the pfficien: and ordercly
. - TR ane =
panzaqe of degrdanks' estates thant was teue of the state
_,—-—-\.._H‘u_'_'_,__-,______‘_-‘_,_,..—-———-_-—-
law in that caze. Although the excluxion af Some
illegicimates, such a= appellant here, will doubtlicss
trem unnecessary on the facts of the particular caka, in
Light &f the general peobles facing the ctate bhe
—-—-q___F—"_-*'-H“-'_L“-—-—'_'_“‘-—-—'_‘n__-—-._.—-._____-_‘

gtatutye i5 scfficienktly related bo the irterests ot

— e —r T e
ceeks to serve to satisfy the Egual FProtoctian €] ause.
—— - T ——,

fhould you dissgrese witn khis recommendablon,
ik wanld not be ImpesSibie ta welte a respoctable
noinion going the other wav. The conclusion would be
that §4-1.3, while lesys offerzive than the statube at

illegatimate heirs.

24.



an iltecitimate child ko inherit {rom hisg inktestute father's wotukw,

The Court e£ngages in sweeping dictum aboot the operation and purpose

————

of €4d-1.2, Tt says that while cthe two-veor limitation porind jis an
absotuetae defonse Lo paternity procesdings insticuted after the
oroiration of that btime, the Cotner himsell ray cither waive the
defense or (nsvicate 4 palernity prnneéﬂing himself after Ehie fwo-y¥rar
Lirmit,

Estabte of Thomas, BY Migoe, 20 149331, 18T ».v.5.2d 216 {Surr.

Tk, H.Y¥., Co. 19181, This case actoally holds bhat a father who fails

-

———
ta gbject to khe conmensement nf palernicy proceedings after the two
e — ) s i
T i o T S R . T
woar limik has cxpired waives Ehat defencse.  In this caco bhe

, R PR iy g P v

procesding was cormenced six yweasars ofter the child's kwivth, and rhe

filiation order subseguantly enterad was deemes Sufficient ko allow

interitapce fvom Ehe Father's cskate.

In itx first opanion in Lalli (rhe one issued before this
Court reranded for futher consSidercaticn tn light of Trimble), the New
York Cowrct of Appeals gave this reasan [or refusing btn reach the

validity of Loe fwo year limitaticon period:

Since thiz appellant's claim to sbtatus as a
digtributee iz farnclosed by the provisleon of EPTL 4-
1.2 tsubd. [a], oar. 1211 that che order of
fFitiation muzt De made during the lifetime af %he
natural father, a provision the constitubionality of
whirch we heve upheald, we Ao nak reach the challenge
gddressed to Ehe separabte provogsion of che stateio
which raguires that the paternity procecding hoore
been irsciteted "Jdnving bthe preghnancy af the mother
or withio twe yrars froom the Bicth of $he child"
(EFTL 4-1.2, sukd. [al, Dar. [2]1]. wWe intimake ro
views with seference to the asnoepted

uhoonsl icgtionalivy of thal provision. Matter of
Estake of Lolli, 3B H.¥Y.2d 77, 340 K.E.2d T21

[1373].

I eous appraes bath bhat the NY Cocrt of Appoals has nos: roled an fhe

e

—_—
T



cohstbuticonality of the Lwo-year JTimitation period and that Lhe
reason ik Failed to discuss that porsion af the statuke in itE zacond

Lalli opinion wos that it did pot consideyr ik relevart to fhe

_

Siapostion Oof the cose.
g — s
Finally, during argurent counsel For appellant sa2id that

Ripgy ¥, v, Sharon R., 49 hpp. Biv, 2d 1035, 5374 WMoY, 5.2 S0e (8475,

hi*ld that tine Efather of an illegitimate may rob ILnsEitute o paternity
procecding himeelf. Thnis is notr what the gase says. The holdirg is
Ehat an unwed Father may not, uander the Kew York Fomily Court fet,
InGtitute a patrynity procecding.  The coart did not rﬁ?h Ehe
constikutionality of khat reskricticn. The rcourt al=a roted thak an
wnwed father was pormitted to maintaln o habess corpus proceeding ta
regain cpstody of his ¢ckild {(teom the Brate, I presueme), and bhat an
that =etting he was enlitled ko prove Ris paternity as pare of has

thowirg that he was a proper pocfan wto prosecute the habeas action.

h__
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Lalli w. Lalli, Mo. 37-11156

. Gdis Pacll Qi i o

Thie caze presenkts a challenge to the

ponatitutionality of § 4-T7.2 of MWew Yurk's Rgtaces, Powers,
] .

and Trusts Law, which requires tllegitimate children who

wirldlel irnherit From Bheir fFathars by intestate saccessionr to

provide a particular form of proof of patconity. Legibimate

children are not subjectk %o the same requitrerent.

-—

el o oo LR

Appeilan£ Bobert Lalli claim& ko be the illegitimate
E0n of Mario Lajli who died intestate on Jaruary 7, 18731, 1n
the State af New York, Appellanc's mothep, who died in 15368,
never was rartied to Maric. Afeer Mario's widow, Bosamend
Lalli, was appointed adminstpatrix of her hushapd's estake,
Appellant petitiened the Surrogate's Coart for Westohester
County For a coampulscry acoounting, claiming that he anﬁ his
Sister Mayreon Lalli were ontivled to inhervie Feom Mario as

his children. PRosamornd Lalll oppozed the pecition.  She



Whe iilegivimate child iz the legitimate
child of his father s¢ that he and his issue
inherit Erom his father if a courr of

C_-:ID competent jurisdiction has, during the
lifetime of the father, made an ovder of
filiation declaring patornity in a proceeding
irgtitptoed Aducing of the pregnancy af khe
rother or Within two years from the Hirvrth of

the child %
Apopellankt concoded that he had not obtained an ocder

el filiation during bis putative father's Jifetime. He

cnntﬂnded! hnweyg:, thot 5_&—1,2, by imgﬂainq this_

rtessirement, discriminated against him an wiolatian of the

3
Equal Protection Clause of the Fourreanth Amendment.
hppellant tendercd cortainm cyvidenge of his rF]atinnsth with
Marioc Lalli, ineloading a netariszed document in which falli,
in ¢onsEenting +a appellant's marciage, referced to hir as "oy
gon " and several affidaviecs by persons whe stated thar Lalli
Fad ackrowledoed openly and often that Eobert anmd Maureen
were his children.,

The surrogate'sz cowrt notcd that £ 4=-1.2 had

orevigusly, and unsuccezsfully, been attacked under the Enual



consbtitutionality of the statute, In re Belton, 70 Mlsc. 24

814, 335 N.Y.5.2d }77 [Sar. Ct. 1972); In re Hendrix, 6%

Mise., 29 43%, 444, 326 M.v.5.2d B46, BS1-652 (Sur. Ct. 1971);

In re Crawtford, 64 Misc. 24 758, 762, 313 WN.Y¥.5.1d B840, BSS

.

{Sur. Ct. 1370}, the couwrt culed thar appellant Was Properly

gxcluded ax a distributes of Lalli's estace and therefore

lacked status to petition for a compul socy accounting,

On direcr appea) the New York Court ofF dppeals

r . -  om—— = . = Tt =Tl eT
—— — == o - - _———— .. - - = ===

affirmed. In re Lalli, 38 H.¥Y.z2d 7%, 30 "w. .28 721 {14975},

It updeestaed Lakine to reguircre toe State to show ng more
than that "there [= a rational basis for the means chogen by

Ehe Legiglature for the accompl ishment of a pecmissible state

ohjective.” In ¥pe Lalli, supra, 38 M.¥.2d4, at A1, 240

W.E,2d, at T23. &frer discussing the problems of proaf
peculiar to establishing patocnity, as opposed to maternity,
the court concluded that the State was conshtitutionally
entitled to yoguire a judieial decereer Juring the father's
lifetime as the exclusive farw of proof ﬂf'patcrnityi

Appellarne appealed the Cogrt of Appeals! déciginn to

—— — — — A T - FLITS SR R SR A tn—mtea P Aandd o R, rim. AamidnaA



Trimple. Lalli ». Lalli, 431 U.S5. %011 [1976}.

i on remand,q the ¥ow York Court of Appeals, with ohe
juodae dissenting, adhered te jts Former disposition, In e
Eiiil, 43 M.Y.3d &5, 371 M.LE,2d 481 (15771, Tt acknowledged
that Trimble centemplated a standard oF judicial roview

demanding more khan "a mers finding of sorme remobe rational

—_— = T

e~ pelationship between the stafute dnd a [eqitimate state
i
purpese,"* id., at 67, 371 %.F.2d, at 482, though less than
] |
gtPictest Scruking. Findimg § 4=1.2 to bBe “sionificantly and

determiratively differenc” from the statute owcrturned in

Trimble, thre vourt ruled that the ¥ew ¥ock [aw was

h
cufficiently related to the State's interest in "the orderly
gebklement of estates and the dependability of Eitles to

W', Property pessing uoder intestaqﬁjlaws," id., at &% €9-70, LR

M.EB.2d, at 48%, guoting Trirble, suprz, at 771, to meet Lhe

requarements of equal protection.

hppellant again sopght review hers, and we noted

probable jurisdictiogn. Lalli w. Lalli, 435 0.5, %21 (197H).

W now affirm.



providing that an illegitimate ehitd could inheeit from his
intestate Lathep only if the fathey had "acknowlcodged™ the
#hild and the parents had intaemarricd. The appellant in
Trarble was a child born ovt of wedlock whose father kRad
neither ackmowladged her nor married hev mother, He had,
howppwer . been Found o ke her EFather in & jJuedicial decooe
prdering him to gontribute to her supgort. When the father
died intestate, the child was oscluded as a distraibutee
because the statetory regquirerents for inheritancge had not
been met.

ﬁ& EDh;I:;td that tfe ItlinoLs ;tatch.dis;riminated
aqainﬁt‘illeqitimate children in & manner prohibited by the
Equal Proktection Clause. Althaugh, as decided in Mathews v,
Lucas,. 427 U.5. 495, 586 (1876}, and reaffirmed in Trimble,
EBupra, at ¥6F, rlassificatiaong based on illegitimacy are not
Bubjeetr ko "strigk scrotinv," they nevertheless are invalid
under the Fourteenth Amepdrment i khey are ootk suebstantially

related to permissible state intcrests,. Opan examinagion, we

foruned thakt the Idlinnie law Failed Ehat tost.

L T T T T N,




property. Granking Enat the Statc wWas appropriakbely
cancerned with the intearisy of the Family unit, we vicwed
the stakute 33 bearing onlw "Ehe maSt atbenuated relationship

to the asserted goal.' Trimble, supra, at TE8.  We again

tejected the argument that “persons will shun i1licit
rcaltionships because the vEfspring may not teap the
benefits" that would accrus to them were they legitimate.

Webor v, Artna Caspalby y Surecy Co., 406 0.5, 16d. 173

(19721, The statute cherefore wWas nab defensible az an
incentive to cnter.lpgitimgte ﬁfmily_tflat??nshipﬂ,
Tllinmis' ipterest in safcoquarding the arderly
distmsition of property at death was more relovant to Ehe
statutory classiflication. We recognized that devising “an
appropriate legal frarework” in the furtherance of that
imterest "is a matter particularly within the competence of

the individual Scakes.™ Trimble, sgpca, atbt 771.  An

imporecant aspeet of that framework ia a responze to the olten

difficult problen of proving the paternity, as opposed to

maternity, of illegitimoke childeen and *he related danger of

ST FTAnD sl ntmn e a il mme dmbk e ok s rm Rk Haa infra ar

b.



children claimina under their mothers' estates or for
legitimate children generally,” Id., at 770.

The Illingie statute, however, waz copastitubianally
tlawed because, by insiaring upan not only an acknowledamane
by the father, hut alsg Ehe marriage of the parents, LE
creluded "at least sorme significant categories of
illeqitimare childAren of intextake men |whosel inberitance
rights can be recognized without jecpardizinmg the orderly
settlement of estates or the dependability of titles o

_Property passing under intestocy laws.” Id.. ot 771, we
coneluded that the Equal Protection Clause requiped thak
Cxceptinnal burdens placed on illegitimate children in the
furtherance of proper State chieckives must be more
"carcfully tuned to aiternativp ronsiderations,” id., a1 77Z,

quoting Makthews w. Lucas, suota, ab 513, thapm woas true af the

I11inpiz statute's pverbroad disqualification.

I.IIl.l-“:I},..r

E
The Hew York statute, enacted in -196%,  wasz intencded

o e Pl Fho wirmmer A F mrorrimnae T ke d e oreermn b ok kool
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Aa in Trimhle, hoawever, the gueskion before us iz whether the
remaining statutory ahstacles to inheritance by 1llegitimate

children carn be Stusrccd wikh the Egual Prorection Clause.

v
AE Ehe oubsey we obgopwe the § 4-1.2 iz different ie
important respact: from the statutory provision overtarned in

Trimbhle, The 1llinnis =statute reguired, in additian to the

(ather s acknawicdament of patcenity, the intermarviage o

EE T . m— -_— (S —— e = e _—- - - LT L e . —
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the parents of the illegitimate child az an absolute
precondition 2 iaheritanre. This combimatiom af
tequicrements pliminated "the possibility of a middle ground
between the extrvemcs of complete cxclusion and ¢ase-by-case

determinaticon of paternity.® “Irimhle, supra, ac 730-T%1, A3

illustrated by the faces In Trimble, even a Judicial .
deoeclaration of pateroiey was insufficient to permit
inheritance.

Onder § 4-1.2, by conkrast, bthe macital staktus af

the parents 2 irrelevant. The airgle requirement abk issue

here i= an airidontisarsrs Ao —— Fraatr tho mararsi ke onfF vho



eskatp. Bee In re Lalli, 43 K.¥.2d, at &8 n. Z, 371 HN.E.2d,

at 482 n. 2.

A related difference between bhe two provisions

.III

£ , :
nertains ko thejﬁtate interssts sakd Lo be served by ther.
The Illinois law was Jefended, in part, as a mcans of
encouragding legitimate family telakticonships. Mo such
justificaktien has been offered inm support of § 4=1.7. The
Court of Appeals disclaimed that the purpose of the sStatuvtke,

"even in small wark, was bto discourage illegitimacy, to mold

huran coenduct or to sek societal morme,” In re Lalli, supra,

- -, m

at T3, 37t W.E.:d, at 4B3. The absence in § 4-1.2 of any
reguirerent that the pavents Intermarry or atherwioe
lcgitimate & child born cut of wedlock and our retview 0F the
légiﬁlative history of the statcks, EEEEE‘ at . confirm
Ehis view.

Jur jpnguiry, therefors, i= facused marrowly, We are
arked tg devide whether the diserete proccdural demands that
§ 4-1.2 plares on rllegitimate children bear an evident and

subetantial relation to khe parbticvwular stake interesks thiu

rrdatuky 1 AfmeimaneAd o o pAaees



B.
The primary state geal underlying the challenged
aspects of § 4-1.2 is to provide for the just and orderly
7 .
digposition of praperty ak death. We long have reecgpnized
that thiz iz an area with which the Sfates are Justifiably

concerred. Trimble, supra, at 771; Webep v, herna Casualey &

Surcky 0., supra, at 170; Lakine w. Wincenr, 401 U.5. 532,

532 {1971): see also Lyckh ., Hoey, 305 U.5. 1858, 193 {193B);

Maget w. Grima, & Mow. 9940, 493 [1854).

-

Thiz interest is directly implicated in patetrnal

inheritanuve by 1llegitimate children hacause of the peculiar

--problems—of procf-that@are- invelved., Estahlishing materniby -

is seldom dilfficule., Mhs one New York surrogate's eourt nas
abkseruwed, "the birth =of the child is a recarded or regrstersd
¢vent usually taking place in the presence of others. In
rast cages the child poemaine with the mother and for & bime
15 feeessarily reared by her. That the child is the ckild of

a particular weman 18 cacely difficult ©o prove.™ In £

drite, A0 Misc, pd Tee, TRY, 303 N.Y.5.2d §06, 812 [Sur. G,

1hEm Themrm—mk o fF Fambkirmm b b i s = fammmimed 1T1r 2o

10.



tatally vneoncerned becaose of khe aboence ofF any Lies ta the

IL'

mother. Indeed the mnthergﬂfy ot knoow who 1s responsible

for her pregnancy.” é:: apnazis in originall; accord, Ino
re Flemm, B Mise. 2d %35, Hgl, 3&1 W.Y¥.2.2d 273, &'e-577

{8ur. Ct. 19758): In ve Henmdrixz, &E Migeo, 24, at 4493, 346

M.¥.5,2d, okt 650; cf. Trirble, supra, at 7k, 772,

Thwe, a nambepe of problers avise that counsel
4gainskt treaking illegitimate children ideptically ko all
cbher heirs of an~intestate Fachop ” Théﬁﬁ'wérbriﬁb'sﬁEjEEE

of a comprehensive study by the Temporary Statc Commisslaon oo

tne_Modernization. , . Rewvicsion amd Simplificaticon of the Law af

. a
Estates. This group, Mnown as the Bennekt Commission,

consisted of "experienced Surcogatas [and] estate

practiticners," Im re Flemm, Supra, ak A5H, 381 K.Y.5.2d. at

575. The Commission jssusd its copott and recormendationa to
the Leqislature in 1965, See Fourth Report of the Tenmporcaty
Ztate Cormission oo the Moderniza%tion, Foevision and
Simp}ificatiﬂn of the Law of Estares, Legts, Doc. 1965, bo,

19 (hereinafrer Commisgian Rewartd., The stabute mow codilied

ER a1 Lr I i AR P R
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12.
considered it meccocary bto impose the strictures of § 4-1;2
in ordetr to mitigate sericue difficulties in the
adninistration of the estates of both testale and inteskake
degodepks,  The Commission's perception of some of these
difficulties waz described by Surrcaate Sckhel,. a member of
"Ehe bwaiesk |[surragate's! oourt o the Stake measurced by the
number of intestate cotates which traffic dally threouwgh this

court,* In ee Flomm, sepea, ab B57, 331 H.¥.5.2d, at 574

{2obhol, &.1,-who participated-in some of the--Commissian's™ " —- -7 " ~

delibprabians:
ﬁﬁﬂhn illegitimote, if made an unconditional
- di;tr:;utee in intestacy, must be served with
process in the estake of Wiz parvent or if he ig
a distributes in the estate of the kindecd of a
parent. . . . hnd, Lo probkating the will of
his parent {(though not named o beneficiaty) or
(::;E:jﬁ ir probaking khe will af any persan wha makes a
class disposition to "issue™ of such pacent;
the illegitimake must be served with process.
How doss one ¢cite and =ercve an
illegitimate nf whnse existenre neither Family
not persecnal eepresentative may be aware?  And

of greatest concern, how achieve finality of

gectee in any estate when bthere always exists

Lhoe AacmrlLl!? .o . L. —n—_kR. o C - RmR—__—...L



procedural statutes and the Due Pracsss LClauge
mardate nobtice and apportuniby to e heartd to
all necessary parties. Given the rignt ta
Intestate sugecssion, all illeqltiﬁates must be
geevied with process.  This would be no peal
orablar with cespect to bhose iEQ notates where
there are "known" [lleqgitimakes.  But ik
Presents an almoust wnsdpercable burden as
cegards "unkoown" illecgitimates. The point
made in the [Bennettb] c&ﬁmissinn discussions

wax that instead of aftfecting aonly a [ew

- - _mBStates,:procedural -prohlems: would-be-oreated- -7 =r -

for many == some members suwagestoed a majority —-=

of estates” Td., at 859, 381 N.¥.5.2d, at 575=

576 cf. In ke Leventroikt, 92 Mise. 2d 398, 601-

E02, Ad0 W, Y.5.2d 2%H, 300-301 {Sur. Sk, 19777,

Even where an individual claiming to be the

itlegivimate child of a deceascd man makes himself Known, the

"difficulties) faging an cstate are likely bo persist. Because

>f the particular problems of proof, spuricus claims may he

dLEficult te expose,  The Bennett Commission therefore asocught

> crotect "innocent adults and those vightfully istercsted

A their

estaces from fraudulent claims of hefrship and

hatrragsuing litigation instituted by those seeking to

13,



“1 )

Bz the State's interests are substantial, we now
consider the means adopted by Kew York bo further those
inteee=sts,.  In order to avoid the probloms described abowve,
Ehe Commissicn recomrendsd a combination of mequirements
desiqred to ensure kb accu?ate reanlution of claims of

paternity ard to minimize the potential for discuption of

eibtate administcation. h¢¢urhc§.is enhanced by placing

-
- -

- - - . - [ —

* "paternify disputes in @ judieial forum during the lifetime of

H

the father. A3 bhe N?u York Coprt of Appeals obserwed in its
first opinion in this-case, the "avoilabirlity [of<bhe _ -
putative Facher] showld be & substamtial factor contributing
bt the raliability of the Bact-finding process.” In re
Eaili, 3B N.¥.24, at 82, 340 W.E.2d, ac 7i4. 1In addition,
cequiting that the arder be i38ued during the father's
lifetime permits a man <o defepd his repurtation against
“unjust accuaaciars in paternity claims,® which was a
gocondary purpose of § d-1.3. Commissian Repart 200,

The Aadminigatration of 4n estoabe will be facilitaLed,

L T N | vl m =

e
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D

will be ruen less likely to suceeed, ar owen Eo arige, wherco
the prool i put before & court of law ak a time whepn the
putative Fatner iz available to ceapard, rather than Eiest
Beought ko licht whern the assets of an cstate are in che
ofling.

hppellant coatonds that § 4=1.2, like the sStakwke ak
issue in Trirkle, excludes "Siqni[icaﬁt categories of
illegitimate children™ who gould be allowed to inhetit
*without jeopardlzing the orderly settlement” of their

intestate fathers® pakatea, Trimhle, supra, at 771. He

Lrges. that. those in_his. posiktion -- "known® kllegitimate
children who, deapite the abszence of ap order of [iliation
cbtained daring theirc fathers' lifefimes, can oresent
convincing progf af patcernity —-- cannot rationally be denied
inheritance bocauseo ﬁhny pose pone ofF the risks § 4-1,2 wag

. g
lntended to minimize.

He do not guestion that there will hbe some
illegitimate children whe would ke able to ostablish rneir

rtelatigonahip bo theirt deceadsed Pabthors withouk Sepious

Ad muaimbLd ma o L A VA acLla_ L0 _AaL_L~sa aead bR A --

—_— -
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inequitahle resualts. Tur inguiry ender the Egual Probection
Clause does not Eoccus on the abstract "Lairness" of a state
law, but on whether the statute's relatien to bthe state
intereats 1k i7 intended to promote 15 84 tepnuous Ehat it
lacks the subseantial rationalicy contemplated by the
Fourteenth Amendment.

The !]llinois sbatule in Trimkle was ronstibtuticonally
unagceptacle because it cifected & total statubory

disinheritance of children born out of wedlock who were not

- —_

leqgitimated by the subzpguent mérriaqe of Etheir parentsf. Thg
;;ac; of the statute was [ar in oxcess oF its justifiable
purposes. Section 4-1.2 does nok share this defect.
Inbericance is harted only where there has been a Eallure to
saecure evidence nf paternity during the father's lifeftime in
the rannetr prescribed by the State. This iz nop a
regquirement Enat inevitakly disgualifFiss a large nombior of
desarving individual s,

The kew York caurks have interpr&tfd § d=1.2

liberally anmd in such a way as Lo enhonce ity wriliky Lo both

Farhiar A bd 1] sk lwrmnd A =G i Pl =]t Sl haaambkle Ao 3

1h.



Thomas, &7 Misc. 24 t033, 287 N.Y.8.2d 216 (Sur. Te. 19760,
.. . o
or cvel LRERitute surh a procecding bimself. K.¥. Jud.;

Fam. {t. Act § 322 [McKipney Supp. 19774 In re Flemm, HBS

Misg. 24, at BE3, 361 N.¥.5.2d, at 578. In addition, the

courts have sxcused "technical™ failures by illegitimate

children to comply with the statute 1o 9cder o prevent

shnecessary injustice. F.q., In re Hileg, 53 Aop. Div. Id

983, 385 N.Y.5%.2d B76 {1976}, appeal don. Sub nom. Hiles .

Beninati, 40 K.¥.2d Eﬂ;i*jaz‘ﬁ.w,s,zd 1027 (19771 §filiatien
. T .
order may be signdéd nuns pro func Lo re};te back to poricod

e e Lt el Vel emer o

B

|
privec to Father's death when court's factual finding of

paternity had nheen madel: In re Kennedw, B9 MiZe. 2d 551,
b

x
534, 39¢ N.Y.5.20 3&5, 387 [Sur. CTt. 1977 isupmort ocrder

rtreated a5 “tantamount to an order of EFiliation,”™ owen though
paternity was not specified therein).
Az the history of § 4-1.2 clearly 1llustrates, bhe

Mew ¥ork Legislature desired fto "grant te illegitimates in so

far o8 prackicable tights of inheritance on a par with those

cajoyed by legibtimate children,”™ Comeission Report 200

[ iamhprbm e = = AA=A0 il i 1T mvmbke— Ak ima ke



Fuer if we bBelieved bhak & 4=1.2 gould have boan
written somewhab more eguitably, it is pot tne Function of a
court “to hypothesize independently on the desirabiliby or
Eeasioility ofF any possible alternative(s]" to the statutory

ccheme Formalated by Eew York., Mathews v, Lucas, 427 0.5.,

at 315, T"Thear matters of practical jodgment and empirical

caleulation are for |the 3cate], & . . In tEhe end, the
Precise dccuracy of [the State's] calculations is not a

ratter of Specialifed judicisl competence; and we have no

e b =D = - - . I T et e et . = - = . - . . - R

bosis to guestion their dctail beyond the evident conSistency

11
and Substantiality.® 14,, at 515-516.

IV, 5
We cancluade that the regquicrements imposced by §4-1,Z
on illegitimate ¢hildren who would inherit from their fathegs
are substantially relatod ba the Lmportant state interasts
the statute is intended to promote. We therefore Find no
wiclation of the Egual Protection Clavse. The judgment of

the Mew York Court wf Appeals, aceordingly, 1lE

afFFi+rmoAd
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FLorHOTES

1. 1965 N.¥, Laws, qL,BES, £1. The statube was ipnitially
codified as WN.Y. Decedent Fob, lLaw & 83=a. In 1966 it was
recodified without materoal change as M.¥. Esk., Powere &

Trusks Taw & 4-1.2, 1965 M.Y. Laws, EELHEE. Fucther
nonsubstantive amepdments were made the next year. 1967 H.Y.

Lavws . q1+EEE, 68 2E&,.70.

- - - e P oeme, e LTET e = mar e e =
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2. Section 4-1.2 in its enticcty provides:

- - PR - =

':r”?L:_'T wr"ﬁ"knnﬁiﬁ] Ea}:thé.EUTPDEAﬁ“Ef this article’s

1] bn illegitimate child is the 1egidiimate
child of his mother so that he and his tssue

. inherit from his mother and fFrom his matermnal
kindred.

QE} An illegi-imats ¢nild is thoe leqikimate
ehild of higs [ather 2o tpa%t he and his issue
inaeric from nhis father ifF a court of competent
juriadietion has, during the lifetime of the

Iather, made an order of Filiation deglaring

raternity in a proceeding instituted durting bhe

Fironamanair mf ko medkbhasr oA o asklRdie Fos o rs e o



arder of Fillaticn made as prescribed by
subparagraph [21.

ﬂd; homation for relicf from an order of
fFiliation may be made only by the [ather, and
sueh mﬁtiﬂn mask be made withipn one year Erom
the entty «f such ordar.

ﬁtﬂ If an illegitimate child die=, his
surviving spouse, issue, mother, maternal
kindyed and Father inherit and are enkitled bo
letters of administeation as if the decedont
were legitimate, prauidéd that the father may
irherit or abrain such letters only 3F an order
of filiation has been made in acceordance with

W

the previsions of subpacagrapn (2).

3. Apbellant also claimed thac § 4-1.2 was iovalid undex
M.%¥. Const., Art. 1, %11, The doew York Court of Appeals di;
ot fule on this iasue, nor do we. FPor the same reaanon we do
ROt ta consider whether § 4=1.3 uynlawfully Siscrlminatos on
the basis of fSex or whether the adminigtroabrin of Mario's

estate iz reguired to account for her alleged Failuroe o

bring a wrongful death action onm behalf of appellant.

9. ¥n remand from this Court, the New York Attopney General



6, Sockion 4-1.2 requires not only that the order of
Filiation be made durimg cthe lifetime af the farher, but Enat
the procecding in which it is sought have bheen commenceod
"during the pregnancy of the mothetr or Hithiﬂ tuwe years from
the hirth ofF the child.™ The Hew York Court of Appeals
declinad ta rule on the copstirutionality of the fwa-year
--limitation "in " bath o its opinidns” £R-this raid” bocause ™
appellant concededly had mever commenced a pakerniby
. oesProceeding at all.. Thus, if Ehe.rule that pateecnity e
Tudicially declared durimg the Father's lifetime were upheld,
appellant would lose For failure to comply with thak
requlrerent atene. IL, on the other hand, appellank
peavalled in his argurent that his inhecitance could not ke
panditioned on Ehe existence of an ogder of Filiation, the
two=year limitation would become jcrelovant since Ehe

paternity procecding FESe1 Y whlild bee waoeecRRary,  Ses In o re

T.ATTi. 41T W .24 RH. AA m 1 ITT M F A A1 AR m. ]
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constitubismmalikby.

7. Tne presence in this case of the Sgage's=s intereskt b Lhe
prderly disposition of a deeedent's property at death
distingurishera it from others in which that justification for

an illegitimacy=hased classification was abaent. E.g.s

Jimenes v, Weinbecger, 417 U.5. BHZ (19740 Gomez w. Pereiy,

409 T.S5. 535 [(1973): Wener vw. Aetna Casuvalty & Surchky Co. .

404 0.5, 1€4, 170 (197217 Levy . Lowisiana, 391 D.5, &8

{1968 .

8. The Beanckt Commission was cecated by ERe New York
Legislature in 1961, It was inatruocted to recormend needad
changes in certain areas of Stakte law, including bhat
pertaining to "the descent and distributicn of property and

the poactice and orocedure relating thereto.™ 196871 H.UT.

Laws , q£r731‘

9, Apocllant clawms that in addition to discriminating

Foknnm i1 T AAa il imaka Ak Tadi ke iM Al A T Ama- T oA_1 N im
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wedlock is nevertheless legitimate if, bofore or after his
Birth, his parenrs marry, even if the marriage iz wvoid,
illegal or iydicially annulled. aApmellant argues Lhat by
classifving as "leqitimate* children born aut aof wedlock
whane parents later macry, New York hans, with respact bo
tnese childroen, substituked marriage for § 4=1.2"s
cequirerents of proof of paternity. Thus, those

"illegitimate™ children eicape the rigers of the rule unlike

- - r e =T e ee = . P I, D = . mmEm s L —_aam= » ——

theip unfnrbunacse counterparts whoeSe pacenhs oever MOakcy -
icmrze .. - Under § .24, one. claiwing ko be the legitimate cnild
of a deceased man would have to prove not only hif paternity
hut also his maternity and the Fagt of the marriage of his
patents. These additional evidentiary requirements make Rt
reasaonablie ta accept Lecs exacvting proofb of patoerpity and to

treat seeh chiildreen a2z legitimate [or inheritance purposcs.

10, In addition ta makirg intestate suocession possible, of
veuerse, A father is always free to peovide for his

illegicimate =hild by will. Gee In rve Flerm, E% Misc. 1d

TREET AOCAT A0 W T O A ET R ETrk fCime- Lt ] 1T078% -
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e roararized docprent inm which Lalli veferred ta hir as "my

soh" at pvidence of paternity. Thal footnoie contains

languace ko the effect that a "formal acknowledgment of
caternity” chowld e sufficicnt to satisfy the Srate's
interests. The princlple that bEhe Eootnote clabotrates,

however, iz Ehat the Scates are frec Lo coooqniz2e the

problems arising from different forms of zrocd and o select
- those forms "carefoelly tailoyed bto eliminate "impeecise and= =~ - -
unduly burdensome metheds of establighing patermity.” @E,-"’
.. The How Tork Legisiatuce, throggh the agency of Eh& Arnnebt
commlssion, exercised this judgment whep iy considetred and
reéjected the possibility of avcepting evideﬁce of parermnity

less formal than & judicial order. Fourth Report of the
Temporary State Enmmiséiﬂn o the Modernizatichn, Eevisipn apd
Simplification of the law of Fetates, Legis. Doo. 1965, No.

149, an 200,

Even if MNew York were voastitutionally ohliged ko

._%nnept Tfﬁrﬂ§l gcknﬁwledgments' of paternity ocher thaﬂ

Judicial crdern, it 1= far from ¢lear thar appellant in Lhis

=== a1 11,1 hkArm e fim Fammm =rambh = a7 .. ML - .-—.3 HE— .. _1m R



the document olfered by apperllant in thiz case may net
matisfy even the most liberal definit;i.-:m of "formal
aeinowledgment..” The certificake was exccited by Talli for
the purpose of giving appellant perrission te marey, nok ofF
praving Dislogical paternity. The true iroark of the words
"my =on” i thus Insolubly ambigquous, illustrating the
raticnality in MBew York's decision noc ko accept such

ryildence.

FB
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Fobert M. Ladli. Appeltant,
il O Appeeal frome the Court
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Aln. Tusvorr Powgrt delivens] the opininn of ¢y Comet,

Thes eoze wrogents a ekallogse to the coeslitulzanality ol
Sl ol New Yoex's Maeales, Pawers, aml Toosts Taw?
wliel megriares iligricimnle ehibdeee whes wonld ol G
tirer Eat®sem by inlestale soecesiom too prosicls a pacLiealar
Eorman of pabvend of peotecnity. Legibomnbe eqilden ace ot soh-
Jeel bo Lher same mecuieomgst,

I

Appalfent, Tabwrt Talli claiing 1o be the dllesamnage sen gf
Marie ixlii who dicd ielestane oo Janeary 7, 1973 5 ke
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abe argued st even al Hofwre ase dlagreon were Aaria's
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chiditren, they were zer. wfol diserilstoss of e estalo
Lccatise ther had Iailed torgrnpdy with 54 028 whieh ion-
rrifey 30 part:

UAn llegbiate ehi? iz ohe Jopitioeale ehild of hie
ftler s that e sl Dis dssce indneril Srom las fnthee
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of the chilil.™

Appelad eoneecled #Yat fux Eadl not aktaimad s arger of
filzation Juriae his pedatove Sadee’s lifetisse, He eontesded.
liweryer, tht £ 4-173 Ty epmeing s LA Tt T TTE T TN o e
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JUETICE Jalkiw Ralll STESL-E

Hewerbar 149, 19%A

Re: J7=1115 = Lalli v, Lalli

Diear Levwiss

Hot wanting to retreat from the Conrt'=s fing
opinion in Trimble, I shall alac await the dissentg.

Respectfully,

L

Mr. Jgatice Fowell

Coapies to the Confarence
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Be: Mo, 77-1115 - Lalli vy, lalld

Dear Lewis,
I shall await the dizssent in
this case.

Sinceraly yours,

-

Mr. Tustlee FPowell

Copiex to the Conference
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Uear Lewis:
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above

Mr. Justire Powatll

ct: The Conference
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Ro: Mo, 79-11153-Lalli w. Lalli

Dear Lewls:
I await the dissent.
Sincerely,

A

T.M.

Mr., Justice Powsll

coc:  The Conferance
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g8 Koo FF=T115, Lal17 w. Lalli

Jear Lewis,

b am glad to jain your opinign for
the Court.

Sincerely yours,
¢,
-
~

Mr. Justice Poaweltl

Copics to the Conference
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Bopreme Conrt of the Himitel Stateo
Wastpmaton, B €. 205543

b B an
JASTISE WILLIaK b BRCuRE ST

20, 1978

Fe: Mo. T¥=1115 Ealli . Lalli

[exr Lewls:

Would you add at the and
the following:

ur opinion in this case

"For the reacons statod in his dis=ent
in Trimhle v, Sordon., 430 U.5. Ted, 717
(1977}, Mr. Justice Rehnguist goncurs in
the Jjudgment of aEfirmaacc.”

Sincerely,

r

Ly

Mr. Jugtice Powell

Copies ta the Conferenco
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[ S Wovember 25, 1978

Ee: Wo., 77=-111% - Lallil +, lalli

Ozar BLLI,
Please join rme.

Sincarely yours,

g

b

“r. Justice Irannan

Conies to the Confcrence

y




Bupreme donrt of the Hnited Bhdre
Waoktngtor TG 2034F

ColkHOLRS O
JUSTICE THURGDOD MARI HALL

Hovember 29, 1378

Re: MNo. 77-1115 - Lalli w. Lalli

Dear Bill:
Fleasc Jjoin ma.
Sinceraly,

;E&E{ .

IT.HM.

Mr. Justice Brannan

sCc: The Conferencs
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A Supr e (owrt of te Bodteh Shatrn
Waomatan, B, 4. 20503

LHGRECRE DOF
THE ChIFF M I%T11CF

Movember 30, 1978

near lewis:

EBe: 3?7-111t (alli », -z2lli

i can Soin woil more heartily if on page B line 4,
paragraph B vou add after “"SBtates” the followioon:
"rave ar intgorest of the highest order.”™

Begatds,

Mr. Justice Powell

o Tl Conference
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lfpfss 11/29/78 Talli [Revizsed fn 10

10. The disaent of Mr, Juztice Bronnan

reduces the opinian in Trimble v. Oordan, 430 0.5, 7é2
(£977} to a sipolistic halding thak the Constitution
EEHUiEES a state, in a rase ofF Ehis kind, to rocogqnize
as sufficient any “"formal acknowledamant of patecnity™.
This reading oF Trimble 1s baged on a single vhraze
tazen from a single Senkence in a (potnote.  Id., ar
772 n. 14, It iqnares the Broad raticnale of the
Cfourt's opinien, and the context in which the note and
the thrase telied uwven appear. The principle that the
Fooknnte wlaborates, alse icnored by the dissenk, is
that the geates are free to recognize bne problems
arising Erom the diffcreat forrs of proof and to select
thase forms "carsfully tailored to eliminabed wmprecise
and undualy burdepsome mekthods ol catablishing
patermity™, Id, The New Yark legizlature, througn the
agency of the Benneb: Commitgion, exercised this
Jjudgqment when it considered and rejected the
possibility oF accepting evidepce of peterniky less

fuormal than a qudaicial order. Fourkh Bepoct of the



obliged 1o accept some "[ormal acknowledgments™ of
paterniky other than judicial orders, appellant in Fhig
case could pot beretfit from sach a rele. The doCur@nt
relied upon by Ehe dissent 15 oot an acknowledgrent of
caternity at all. 1t is a Simpie "Cartificate nf
Congent,” apparent]y veadired ar the bime in New Yarl,
mnsenting ko the marriage of a minor. It consists of
one senktence:

"1, whg bave hercto subscrihed my name <o

hereby consent that Ropert [alli who 1 my 500
Ang wha 15 under the age of 21 is, snhall be
unidied in marriage to Janise Bivens by any
mipigter of the gnspel or abther person
anthariged by law to zmolasmoize marriages.”
Fl-l:'ﬂ. I"_J.Er

Marim Lalli's signature tg this was acknawledqed bhefors

a notary public, buat the acknowledgmenl contains no

math or affirmation as to the truth of the "certif{icate

of capsent", hpart from serving 2 pucpoSe irrelevant

to egtablishing waternity [or ipheritance corposes, bhe

meaning OF the words "my son™ 15 amDlguaous.

The imporbant state intecrests of safequarding

the Accurake and narderly disoasition of provecty at



be accepted az adequate progf of paternity rtegardless

oF Ehe conbext i which the Statemant was made.
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lfpfss 11729778  Lalli {fa |

Add 3 [ooctnote on Sage L3 or la scubstantially as

Falliows:

The degsentoad opinian Einds Lt "Awfficulk o
imagine an instapce in whach an Lllegitimatne ochild
acknowledged and woluntarily sopsoreed by his father,
wanled ever rnhersbk intestate Jnder bhe Hew York

Soneme”. Ante, at - The opinion then =peculates

withput suppor: from the record that. virtwally no one
wWwoeld gtitize the re&ﬁjtively zimple Wew Yark procooduape
of phtaining an "order of affiliation® fram a courk of
gompeboeat jurisdiection. This wiew ignores Ede actual
rxperience evidenced by Ehe large nurber of Hew York
rases under this statuke. It alse would substitute &
jhﬂqment af =mis Court Ear that of the Hennett
Commisgsion that Was parbicuetarly comcerned with
"alleviat[iag) the plight af Ehe wvilegitimate child®,

anoite, ak , 35 well a5 that of the ¥ow York Stac-e

legialature.
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il. The dissent of Mr. Justice Brennan

teduces the opinien in Teimble v, Gordon, 430 0.5, 742

{1977 te a s.molistic halding chat the Constitukion
reqlires a state, inm a rcase of this kird, to recognize
ag guffigient any "Eormal ackoowledapent af paternety”,
Thia reading of Trimble is kased on a4 single phraneo
s el
r:akeqTfrnm & S-ingle—entence—in & [oobnake.  Td., at

e G-
TT2 m. l4. 1t Lgnoreslthe hraad rationoale of Ebe
Court's anininngrznd the context in which the nobe and
the phrasn ¢elicd upar appray. The principle that the
footnote elahﬂratesfmaiﬁﬂ—iqnureduhy—th2-d+aﬁentu is
that Ene g}atqs are free Lo recognize the poobloms
arizing Erom ﬁEEfdlEEnrent forms of proof and ko selictk

those forms "earetully tailored ko ellminateﬂig;precise

and unduly Durdenscme methads of estahlishing
Thopd

paternity®. <3, The New York legislature, throunh the

agency of the Beoppett Compission, exercised Ythis

judoment whern 1t considerad and reierceed the

poessibility of aceenting ovidense of caternity Loss

foemal thanm a judicial arder.  Fourth Reoort of the



abligrd w0 accook same "formal acknowisdgments™ of
paternity oekher tnan jadicial aordere, appellanc in this
case could vt beaelfit from such a vule. The document
voelied upon by bhe dissent Lo nob an ackpowlodgment af
paternity at all. It i1z a simple “Eer:tifi.{:atr: oL

. N -
LConsent.,™ apparently regquaived at Ene time Sk How Tor K

I
M . - - . 1
CEMTE e et mary i adce of A minor., It consists of

NS SN ity Pk
;_.aﬁ. who have hersto subscribed my name, do o
kereny consent that Bobert Lalli who s my scn
and who iz under the age of 21 AYSzhall he
uriited in parriage ta Janice Bivens by any
mimigter of Ehe gossel or ochor peEson
autlivrized by law to solemnize marTtianges.”

App. A-10.,
tpeuped
Mario Lalli's siqnatures to th:i.skn'as acknowiedged before

a notary public, bubt the acipowlalanent containg b

:
TL! rohln e e o

i Sath or affirmation a3 ko the tedabn af Eae "cortificate

Wl i, ooy,
,:x,;.f:i,q.::.c:hl =f i T T T T ..H". nﬂ'—'”-‘ PP e e, e g A A, it rm a2
o, . af coasept™Y Rpant,it&m_ﬂﬂF#+ﬂ?:&—pﬂ§pﬂﬁe—ibffitv&ﬁt

r

- of Gk THY cone wa g o R .:T"l,r.':-fv-:.-rh;. i '-i.,-r'-:.-u" puf-!'ru-ﬂ":,
to-esktahli-sshing-pateratty—{or—interttance-surnoses, LYho

-
mranina of the worgds "oy son" iz ambiguows. fﬂj
The important state interesks of safequarding

Ehe accurate and orderly Sispositiopn of praperty ab
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oe accepted as adeguate proof of pakernity regardlosa

»f the contexkt ip which the statement Wwas made.
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rdd & Egotnotes on page 13 or 14 substantially as

follows:

Thr dizsenking opinion finds 1t “dofficulb ta
imagine an instance in which an illenitimate child
acknowledged and voluntacily supported oy his tather,

would ewer inherit intestates wrpdor the New York

PI? 1

—r

s5oneme™. -f#Wes . at . The apinwen Yhen spocalaves

without support from the rercord that wirkually oo one
winld utailizwe £the realitively sirmple Hew York procedure
af oblaintng an "ordere af affiligtion" From a2 courk of
compekbent Jurisdigtian. This vipgw lgnorss the actual
rxpecicnce evidensed by the large saumber oF Wew York
Ccases ander this statube,  IT also woeld suhsbibure a
Judoment oFf this Court for thay of che Bennett
Commission that was pacticularly ooncerned wikhn
"alleviat[ing] the plight of the illegitimuakbe child",
Sfire.

aftee, at ., a3 well a5 that of the Mew York ZState

et

legislakare,
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3rd DRAFT necipoulatod: 5 OEC M.
SUPREME COUET OF THE UNITED STATES

Wo. 77-1115

Robert M. Talli, Apprllant,

1L O Appeal Fram the Court
Ro=gmond Lelli, Adminiatratriz|  of Appeals of New York.
of the Eatate of Mariv Lalli

[Woyermber —, 1678] ’

e, Jowtior PowgLn, conavhecd the Judgment nf the Couct
in an opinion. it which Tae Caeer JosTece aod 3o JusTioe
STEWART JuHll,

This case presenta g challenge 19 the constitwlionality of
§4-12 of Xew Yorks Eetntes, Powers, and Trusts Law.?
which requies ibegitiinnte ehiblren who woulild inherit froen
their Fathers by intrglate snecession b0 provide a pactioolic
formy of proafl of potornity.  Lecitimate chibilren are not soi-
et to the saime requireruent.

I

Appellnnt Fnbert Lol cleims 1o he the lepitimats son of
Mario Lalli who died mbestate oo Jenwary 7. 1073, (o the
State of New York  Appellants peother who died 0 1968, '
never wad mamisl by Maorio.  After Marios widow, Frsa-
mond Lalli, was appointed sdodnistoatriz of hee Dsbaed's
eatale. appella pertilioned the Sorragate’s 'gurl for TWosts
ehuater Crunly for o rompulaey gecnunting, elimang (hat
ke end hiz sister Mlanrsen Lalli were enbicled (o psberit from

V133 MY, Loams, che 959, § 10 The aralute wad mitiolly codaful g
WY Theedent Foro Lowt §<31. b IR0 3k wie corudilies] weithomt
eieral chonge xa .Y Lal | Powees sl Tryers Loa 54120 100G 5.,
Fawa, ohe 387 Fumbor pson-aibels e Afkenelmeerd were mode ele ke
wenb, T M. Y. Lewa, ch, 1350, §5 0, 2
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SOLY A st e relie! P e asder ol S mage Tae iz onlr
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Tation of 1he Fogual Trotscties Clanse of ibe Fourdeoeth
Arreeodneendt Appelane tevwdored  eortam ovilener of g
I'F'!!_\Li.1|'|'..~'-:|'|ip with Alurin ;.:.'Il'l.:.. iI|I'1II'|i|:||: a bl arsus] ot eaenl
inowhich Lalli, i rosesenbing vy ppyedlant = eserjage, tefogard
fro feitoe g "oy monl” word severad afleleies By e w g
srabed thal el bl ke Teclpea] oppently ol alfeae that
Tcakierkt mood 20 woere 3is rngle e,

T Iyee :'_"-lu'T;uth*':“- [amae ] wkbaal 1lage 3 4-1.% lg:l ]'lrr".'.:u-llx[}'.-
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Clluuse,  AFter fovawiong Perenn cheedaaes of rhie Cogeh e
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barby Fobdoe v Vloneer 400 B 5 352 0G0, aod ghier Xm
York hwision: affirnkag the sensatotivnaln of gk statuee,
Faere BnefPn . 00 A ] B4 S X, Y B, A 17T R, U
V19271 Foore Fleoefrir s 3 s, ] 40, 444 320 X %, & 9y
Gdf, 632 =ur UL 19T1 0 e v Uenacfeord, B84 Aline, A TRE
THE-TEA, AE5 N0 VLS, 20 B, A0S rSge U 19T ke oo
ruleal thot appelmt was peoperly earliled aw o diseributeore of
Laadi'e eezate i Llherefore JTaekei suctas toopetition for s o -
Pl et

Cucaliveet appaeal sk XNew York Coney of Appeais affirined,
devee Falli, 38 5 Y NI TT, G N E 2721 0 L9753, [e uwahep-
stnga | Lalisa: o pequire Ve Skt e slioa age roore s Chad
hore s ranaeene] bae iz Ter Bl sans cloeen b 1 Legizla-
ot ot the weceplicdunent of 8 perieTde Sate e oot ™
Foope Dol sugora, 35 N, Y 5w 8103400 N, 10 3], ae 784,
After lseassing 1 peebdoms of areed ssclioe oo estlilishe
g paterndy as opjuossl oo maternity B ennrr coneliledd

VAl alen ebateead hd Ed=12 woaa Gnealid ooder 500 Can-d
AT T Ta e Mea Waurk Conarn of A bt ol o thiz S--ne,
Ll e e, YO alan ada gt \Illl-i'll'f. whelln g E-I—I_.' ot g
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ratame o papinal booaesoga Sop Jaee b ol vl v beng o b gt
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sibeasel Lo =he et wl dpeeal | ol r!u'-- Famees wo= medd 2o = hies dirzl
Hevzs T Diewel mea g v i i - 4.'1-'|'_r. Do
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thel tlne Seates was eonetibotinnzl by ealilled fooeegaiee g udi.
el derree durige thoe Gutler's Tibjoee ws e oxele=ive focin
of peacf of pagersoty

Apreellnal sppoeled L Coare of Appesls' deristen t chis
Court.  Weole thae cuse was  kadine lene, we disgides?
Friwbhe v Claedun 400 1708 T2 1107 Becanss 1he iesues
i these B egesss worme g nibue Sn s respierts, waee emenlerd
whied reznuialed Ao pernie Foeeher eonsibecation 1 Bghil of
Pricdde, Latliv, Laolli 431 17 5 wl1 ¢ qn77 s,

O rernnrul dke Xew York Court of Apgeale, wikth oz
Sodge diEeentieg. wlhers] Ao it former lispogition.  feors
Faite, #3150 Y 0l G5 371 % T, & 481 019770 11 arkiowls
ezerd thid Frowble pontreeplated 2 stanbed af Jodical noviea
demmmling mwre tlies a0 mere Beding ol soter remate radional
relationchife betvngen the stalote g o fegiainate S tale por-
poss el Gal dF LN S an 452 L igh Tess 1hae strictest
Fl:'r‘.ilt-ill_'n-'. Fi]l(iinj{ S4-12 1 e atwnifieae o e pe ey
vk ciferent” frore Bl siacode enerteenes? o0 Freaide, Lhe
vocerl rulial that the New York lpa was suffieiently relatal
ther Brade’s wxtorezt i “the onderls sett e of eabpdos g
ther elepeilalstlaty o tetles o unpaerty paszinT worder infeetlacy
e e TN T 371 N T ] gr And 4s3 queling
Trivedde, scpmr at TrL o mect 1he Fogpie e nts of wgual
[ELRIEE & NCF ]

.'1I.|I'|H'|-]:III|: :llzﬂi]! .‘ﬂll]'{ll!- rees by e, grsel won 1vostasel |'m.;'|h|;;|'|'||_-
wrisdiction, Lalli v, Lofii, 485 [ 2 0210 (1972),  We pow
alEran.

11
Wo bt onr annbvsie with, Trimble, A0 Dssue 70 [Tk, gz
wils e cunstittionalite of wn UEneis stature arecieling that
a, ehill B ant of wealluck eoubl el feom lis ekt
Tather ondy o the fdker ol aekios Bl the o3kl e
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Wz ennedurdind phat the TR sianbs liseriedate] Lgninst
Messdiinace elaidsen v & monneer peadobitial e the Feuad
Frogosting Tz, Althewehe o evieded 0 Yafhers
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fornnl thae thee Blineds fa faelod that. teste
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tcnshas aml the mgittergper ol wa wecurate il oflimiene
mwth? ol disposing of ae inwstate decelont= properta.
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This case is here on agppeal from the Hew Yook Court

of hopeals
g .,a "
- - Mr
. A Waw York statutefﬁé&@ws illegitimate childrenitﬁ

inherit Efrom kEheir inkesctate fatherﬁfunly if theay have
obrained a judicial grder dnﬂhniﬁ'paternit?’/ﬂuring tha
father's lifFerime,

Appellant fwho claims to be the illegikimate son of
Mario Lalli?fuas ot pormitted to participate 1o ke
admindsceatdon=afF Lalli's Estat$/59cause he had not complied
with this statute. The Hew York Court of Appeals rejected
apprllant's argum&n&f&hat the statute denisd him equal
precechion of the l.aw."in viglatiaon of cthe Faurteenth
Armendment .

Qur prioc declsions have made cleaﬂfihat =tatutes

N
creaking classifications based on illeqi:imac§fgre imwvalid

unleaslsu stantially related :91 Poa i yovernmental
interests, We think the New York statute satisfies this

test.

The Staces have an impoetant inter&sﬁfﬂn the just
Te—

and orderly dispositian of propercy upan the death.

Y olutrie,




2,

Derermining patetniky of childrenfborn oot of HEdlﬂC%ﬁthEn
creates vexing ovidentiary problems in the administratiaon of
pstates .?Fnl lowing a study by a Special Commission, Hew

York nas chosen to reqgquire a judicial form of prquJﬂ-E

poeenpedky, tecotrded during the facher's lifetime. Fe—was
tl‘h-ﬂ-&:g-h-h—-t-hﬂ-t—-&-—é—i—ﬂ'rp-]ii judicial decres aBsdres raelliahle
cvidence af paternity, roduacing the poozibilities of Eraud.
errat, and delay. Eor is this an unduly burdensome method

af esrvablizhing paterniky.

Lo fhat
Wo thereforce re MNew York's solutionm to eEhnis

F
problem satisfies the reguirements ofE the Egqual Protection

Clause,

The ChieF Jasviges and HMr. Jusgtice Btawarek have
joined Hﬂh&mﬁwzfupiniathhe latter adding a
coneueriog gpinion. My, Justige Blackmun, in a separate
vpinion, and Mr. Justige Rehnguist econcar in the w"“*d
Mr. Justice Brennan, joined by Mo, Justice Whice, Mr.

Juatige Marshall, and Hr., Jusktice Stevens, has written a

disscnting opinion.
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Macember 27, 1497H

Cazes held for Mo, F7-111%, Lalli v. Lallil

MEMORANGUM TD THE CONFERENCE

Pwo masers have he=rn held for Lalli v, Talli. These

arc Buck v, Hunter, Mo, 17-1567., and Robinson v, Kolstad,
Mo. TH=-E441,

Wo. 77-1%47 EHEE . ﬂyHTEE [Apmeal from H.Y. Cb.
Appeals) T

Buck copes from Mew York amd involves Estates,
POwCES, & Trustd Law % 4-1.2, the same statube the Court was
faced with in Lalli. The facrs are gquite diffeorent Crom
those in Lalli. In Buck, the inptestate decedent himself is
the illegitimate, and tne conkest is bebween his matepnal
kindred and nhis paternal kindred. & part of § 4-1.2 not
considered in Lalli provides (1) that the mother and
maternal Yindeed may inherit from an illegitimate; (2] Lthe
farher may inherit from the illegitimate if the order of
Filiacian described in ralli has becn obtained; and (31 the
paternal Kindeed may in” nd ovent inherit froam an
illegirinake,

Thete was ne Filiation ardey in this ecase, Thus,
the paternal kindred {ace two ohstaclesr {1} since the
deredent'a Father diAd mot oahtain the redulsite order o©f
frliation, and therefore cowld nor himself have inherited
from the illegitimate, the poternal kindrad are harred for
that reason alone Erom itnheriting throuah the Eather: (23
gver if the father had phtained the filiation otder, the
statute absoclutely bars any inheritance by paternal kindred.
The Hew York Coort of appeals affirmed the judgment againpsh
Ehe paternal kindred for both of these reasons.

It is gleae thakt the Court meed not consider the
second basia for Ehe excluzion of the paternal kindred
bacause the firet ground == ERe failure of the father to
obtain an order of filiation ~- s an adeguate and
independent ground for the epesult. In light of the holding
of Lalli that an illegitimate child himselE may be excluded




from inheritance in the absoace of an order of filiation, it
seems to follow a Eartiori that remobe paternal kindred also
may he sxcluded To¥ the =Zame reason. [ therefore shall woke
to dismiss For want of & gebstantial federal guesktion in
Busk.

Mo. 7B-5441 ROBIHNSOM w. KOLSTAD {Aonex]l frem Sup.
Ce. of Wisel)

This case, alsa on anpeal, comes Eercm Wiaconain
where Ehe relevdnt stakute Drovidez khar an illegitimate
child =mav inherit From his intestate father only ik
pateenity has beomn established by (1) a judicial
getermination, (2 an admissiaon by the Eather in Open Cooure,
ar [(3) a wrikting, Signed by cthe father, acknowledoging
paternity. The state courks have 1nterprecer the skatubte ax
rrquiring titat. one of these stops to taken during the
lifekime of the father, This, of course, is a more litercal
Frabute than Hew ¥ork's, and on cthe facts of Lalli, Robinson

would Be an casy dismissal.

The factz of the cane are quite dissimilear,
bowaver., Appellant's parents wWare btfenagers: who nlanned ta
MarTy. Two days afger thevy learnad that the moather wafb
preqgnant, the father was killed in an auto accidenk, The
stakbte suptcene mnurt held chat appeilant, hocn several menths
later, was no%t entikbled kLo prosecute s wrongful deoath ackbion
against che nther driver invelwved in the accident.

Tweo Factors complicate the caae, Firsk, the
illegitimate child sesks not to inherit, hut to puraas a
wrondful death actiom. A State statube says chat only
"linenl descendents® may recover for wrongful death, and the
state courts have declared that, for iPllegitimates, a lineal
descendent i one who would b entitled to lnhecit. Thous,
Lhe aptitlement bo imherit and the right to recover Eor
wrongful death are cpextensive, Secoad, the illegitimate
child was not horn until afcer his Eacther's death, makina ik
aesm ineguitable on Enene Lacks to reduire Ehe estakhlishment
of paternity during the fathec's lifetime,

As 4 macter of sonsticutional Aoctrineg, the Stcond
prodlem Aoss not trouble me excezsively., Ik doscs seem
ynfairt ko reguite that maternicy be ecstabklished even hefore
the child is oorn, since (oW parents woold be likely to take
the naegesZary skeps Linat eatly. But gz the plarality =said
in Lalli, the 18sue 15 not whether the statuge iz "fair® in

2



all cases, hut whether it is substantially celated to the
stake Lnterests b0 be served. Seq Slip op. at 13, Io omw
judgment, the statute 15 sufliciently related bo permissible
state purposes. 1 do nok Relieve the Constitobion vyequires
a special rule for posthumously-horn children.

The other probplem is more Aifficult., The Court's
cecapk illeqitimacy decisions have rather consistently
distinguished botween inheribtance gagsss and wrengful-death
casez, Foobnote & of the plurality opinion in Lalli states
that "[e]lhe preaence in this ecase of che State's bnEevest in
the ordercly disposition afF a decedent's propercty at death
distLinguishes 1t from ochgers in which that justification for
an Lliegitimacy-based rlazsification «as absent.” In Webop
. mebna Caswaley & Sureky o, , 406 V.S, 164, 170 {1977,
the HUestlon wad whethar two rilegitimate children, one of
vhom was born afrer his Eather's deakh, ocould be
categorically denied a share in the death bBenefits payable
under Louisiana's workecn's compensation statute Eor the
death of their father. Webher held that they could neor, The
opinion distinquished Tabine g, Yinoent, 401 0.5. 532
{19711, by noting ghat "the Zubstan+tial state ifntarcst in

providing for 'the ntakbility oF . . . land titles and 1n cthe
orompt and defipitive determination of the walid ownership
of propercy left by decedents,' o . . 15 absent in the Ccase

at hand.”™ 40G (1.5., at 170, Lahing itself ctresaed the
mignitade of the skate's imterask in redqulating inhervitance,
a8 oppnsed to wrongful death recpoweries. Eee 401 U.5., at
SA5-%37, 53D,

In light of these oracedents, T do ok helieve
Balli provides grounds for dismissing Robinscn. Indeed, the
proger dispasition of this case on the merits appears to be
a close quedtion. Weber arfguably iz distionuishakle becausc
ity like Trimhle, involved a categoricesl mxclousian Based o
illegitimacy. The Wisconsin statute, more Tike Lalla,
imposes anly an evidenktiary horden.  Yel, in wrongful-death
cases bKhe 3tate cannot Justify burdens an Lllegitimakes in
terms of its pecd wo assure the expeditious and orderly

dispopsition of an existing estate, an obvipusly imporeant
factor in Lalli.

I recommend that Rebinzon he held for Parham v,
Auaghes, WHo. TE=3, to he argused next month. The goestion
there is whethor Geoorgia may cateaorically prohibit a Eathor
Erom brioging a wrongful death action to regaver for the
drath of hig i1lleaitimate child. If the Court affirns,
uphalding the Ceargia law rn that caze, then Sobinson
orokabkly should be dismiszed for want of a svhstancial

federal gquestion. Even if the {ourt reverses in Hughes, the




opiniaon in that case may provide sufficient eplightment

ralatisa ks the oroblem in Robinson that an apneopriate
symmary disposition will appear.

Az Babinson is here on appeal and invelves an area
Lo which the Courbt 12 giving serious atkention, I would find
it difficult to wokte to dismiss in that case if the
Conference daclines te hold it for Hughes,

LIF-l-Pi r JI."-.




o =

Buprome Gonkt of the ¥lribed Slates
Wnshiegton, . 8. 20542

C umaFIFdlT Ak
JUSTICE LOWESR ¢ FOWE L 0.

Cecrempet 27, 197H

Cases helda for Bo. 77-1115%, Ealli v, Lalli

HMEMOQRAMDUM T2 THE COWNFLREEHCE

TWe voases nove beed bold for Lalli w. Lolli. These
are ok w. Hunter, koo 77=15%67, apd Rohinson w. %olstad,

Mo, 79-5441,

Neze F7-1967  BUCE v, HUWTER (appeal from W.Y. Chl
Appeals) b

Buck comoszs [rom Hew Yook and invalwves Bztates,
FPowors, B Trusks Law 5 4-1.2, the same statuote the Sourt woas
fared witkh 1n Lallji., The facts are gquite Aifforceme Lo
thaose in Lalli. Io Buck, the intestste desndent himse1f s
the illegitimdta, and Elc conkaest in petwaon his gaterrnal
kindred and his paternal kindeed. A pack of § 4-1.2 not
eongidoeed in Felli provides (13 that Lhe mother and
matarnal kindeod pay iaherit from am iilegltimatar {21 the
farther may inherit [(rom the Lllegitimate 1f cho ordor of
filiation describeod in Lalli has been ohtained; and (3} the
patarnal krndred mavy In oo event inherit from an
illegitimate.

There was no tiliration order in this case. Thuo,
the paternal kRindrved faoo twe obstacles: 41) since the
decedient 's father did nov aobbain ehe reguisite order of
filiation, and thereiores could pot himself have inhoritod
from khe illeygitinmats, the patrpenal Bipdeed are barred Tor
Lhat reaton alone from inheriting throogh the father; (27
even 11 the father had olktained the filiation arder, the
statute absoluktely hars any inheritancs by paternal windeed.
The Mew York Cooart of Appeasls afficmed the judament against
tho paternal kindred Lor hoth of whicoe ceasonk.

It i5 clear khot the Lourt necd nob concidere khe
second basis for the excluzion of the paternal kindeed

because the first greond --— tho Eailore of the Eather to
obhtain an order of fillation —-- is an adeguate and
indepeandant ground for the vesult.  In light of the holdin
af halli fhat an illagibimabke child himself may be cxcluded




from inhweritanges in the absenee of an order of filiration, it
seEms o follow a fortiori thak remote paternal kindred also
may bo ewoluded Tor tne same yeasan. T cherebnre shall wvote
Lo dismiss for want of a sukstantial Eederal guesbion in
Buck.

Mo, T8-5441 RDBIHASON w. KOLSTAT [Appeal from Sup.
Ch. of Wizsc.,}

This casc, 4253 on aRpeal, eoneds Erom Wizconzin
whaege ElRe pelovant 2tatute provides Lhat an wilegitinate
child may inhevit fram his inkestate father only iF
paterniky has been established by 1) a judicial
deiermination, (21 an admizsion by Lhe facheor in oDen courst,
or §3) a writimg, Signed by the father, acknoowledging
poternity. The stdate courts have Lolerpreted the slaknte as
cequiring that one of these steps to takoes during the
lifetime of whe Ffathe-. Thiz, of gourse, iz g3 mare lineral
statute Lhan Noew York's, and on the facts of Lalli, Bobinmson
would be an pasy Jdlsmissel.,

The facls o the case arce uite Slgsimilar,
howzyetr. hfppellant’'s parent: were taenagetrs who planned to
marey. Twon days after chey leaencd that the nokhior Was
preqnanty, the Eacher was Xilled in 2n awro acceident.  The
Elake zupreme codrt neld that aspellant, born several ronths
lacer, was pot 2atitled o wroscroute a wrangtful deach action
adainskt the aother driver involwed in the ascident.

Two Factors complicate the caze, Firse, khs
illegitimake child secks nok to inheeit, bub to porsuc o
wronaful deach agtion. A state statute says thae oaly
"lirneal degcendonzs” may recvover for wrongfuol death, and the
skalc Ccourts hawve degclaced that, for Dllegitimates, a Lincal
despendent js one who wowold be pptitled o inherit.  Thus,
the entitleoment Lo Inherit and the righe ko regowvaer Eov
wrongful death are comateasive.  Second, =he illegitimate
child wus pot born wrkil alter his fatheco's drath, making ik
Suem inedieitable on these facks to reapire the ecscabklishooent
of patcrnity during the father's lifebtime.

hg a2 matter of constitutional dogrrine, Ehe nocond
probler does nok trouble me execessively. It doces sacm
unfair o reyuise that paternity be ¢stanlished even hefore
the ¢nild is born, singe fow parents would be likelv o bake
the necessary steps that early. 3ot as bthe plurtality said
in Lalli, the issuc i5 net whether the statule is "Faic” in




all cases, bubt whether it is cunstamkially relaked te tne
state intercsts bto be secwved. See slim op. at Y3, Laoary
judgment, the statuteo is sufficiently related Tao pernissible
srate purposes. I do not believe the Constitution reguivas
g spacial rule for posthumously=boern childeen.

The ather problem is more difficult.  The Courk’s
recent iLllegitimacy decisions have rather consistently
discimguished botween inpheritance cases ard wrongful-death
cases. Fooknotre B aof wvhe plurality oplonion in Lalli states
tnat " |tlho prescnce im khis case of the Stake's intmrest in
the orderly disposition of a desedent's property az death
distinguwishes Lt [rom oLhers in whigh bBlet joustification for
an illegitimacy-based classification was absent."  In Webor
v, hecona Casualty & 5uret?_CD., 406 .8, 164, 140 {19727,
the (UEsLion was Wheoher twor i1llegitimate ghildeer, one of
wham was porn after his fatacr®s aeakh, could be
categarically denied a srare in the death henefits pavable
pndet Louvisiana’s workmen's compensation statues E0 2Re
dmath oi bneir [athez. Weber held thar they could nor.  The
spinion distinguished Labine w. Vipcont, 401 D.5. 532
(19713, by noting bhat "The sapstanb:z2l state intorest in
eroviding Far 'the stanhility of o 0 0 land titles ard in tine
prormet and definikive determinaciaon af the walid ownerzhip
ef sropecey left I decedents,' o o . is absent in the case
at hand."™ &abe U.Z., at 170, Labinc itselfl styessad the
magnitude of the zfate's intervrt ‘o orugrlating ilnberitance,
as apposed to weoagfoul death recoverics.  Soee 491 .50, at
515-03T, %39,

In light of Lhese precedents, 1 do nob heligwe
Lall: prowides gooonds for dismissing Bobinson.  Indeoced, Lha
propcr difpofition &f this caze &0 the segrlbs agpears ta e
a close guestien, Weker arguably is destinguisbahle hegause
it, like Trimbkle, lowvalved o coategorical edelusicon based an
illegitimacy. The Wisconsin statate, more like Lalli,
imoosrs ooly an evidentiary boarden.  Yet, in WEORGQE ke —daath
casesh bho atate cannot justify bordoan an flleqitimatos in
terms of ils need bo assure the oxpeditions andg ordoerly
dizsposition of an existing estate, an obeioogsly impesciant
factor inm Lalli.

I recodrend Enat Bokinson e held Eoe Pacham .
Huaghes, Yo, Té-3, to be acquod nexbk manth.  The question
there ins whobher Geoargia may categovically pronibhit a Father
From beinging 2 weonglil deatp acllon bto cocover for che
death of hizs illegitimate ghild. IS the Couek affirms,
uphelding the Georgia law in that casg, then Hobinzan
profbabiy should he diswissed for want of a substantial
foederal guestion.  Even Lf the Codrr rveverses io Puzhes, Ehe




aopinion in that case may provide sefficient enlightment
talative ko thoe oroblem i Wobinson Enat an appropriate
oummaty disposition will appear.

As Nohinson is here on appeal and involves an arca

to which the Court 15 giving scrisus attenticn, T would find
it diflicult oo wobke ko Jdismizs in chat case 1E the
Conaferenoe declines to held Lt for Hughes.
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