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1. SUMMARRY: The potr, oronncutiedg abkocney Mov 'ﬁm ] T
Mich., C[rames bhe lssues prosmrbs] Iy bhiz case as (1 ghoether

afy arrest made In good fait relisdce oo an ocdioance thak fas

tot been declared uncernstitnticnal is a walid arrest even thoosh

the ordinance is subzggquenely declavod unganscitational, and

12} If rot, whekher am ordinance which makes 1t vnlawfuwl foc oo

validly stepped pursuvant ta Terry +. Ohig, 3392 U5, 1 (1368}, o
E’ refouse or bBo unable bg crovide werifiable pracf of Ris igcotity is
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anconscitutionally voagus and al=o a wvielation of the 4%h Amendmont
probable cause standard.

2. FAUTS: Two Detroit police olficers reccived 2 radio
call to investigate two allegedly drunken persans in an alley.
Uoon arrival akb the alilev, the officers found respondent and
a female, who had her Dants gGown. She was intoxicated and was

[ —_ e

arreckted far disorderly conduct. Doelendant did oot appdsar ta

ke intoxicated, bubt  when  aszed for his ldentificatian, he
replied that he was Sgt. Mash, a Deseoib poalice officer.  Whoeb
asked for his badge oumber, defroodant replicd that he was worxiog
for 5Sqt. Mazh. hefendart was then arrosted vrnder a Ootrolt ocity
oréinance making it war ful for uny persun to refaze to ildeakirEy
him=elf when stopped ov a police wfficer who has coasonable cause

t3 holicwve khat the Dehavior of the

= 1 s

rdividual warrants furbher
I
4

investigacion for eciminal activity. An immeodiate search
e g Bt S

of dotendant turned Up some marijoana, and phepcyclidone was Sound
later at the station in a pack of Socloendant's cigaccttes,
Defendant wop charged wWith Fosscesion of phznovelidends,

and prier to krial ke meved Lo suppress avidence obualped in che

—————— e

1/ Cetroiy City Codo § I0=2=52.3 roads as fallows:

"When a polics nfficer has fgéﬁﬂh?hlg gagse to Dpolionwe
that the bohavior of an Indivicoewl warrants further
inwestigation for crimiral activitv, bhe abfficor naYy
gtop and guestion sush porson. It shall be un_awiul
for any person scopped pursuaant to Ehiks Sosliol ko
refuse ko wdentily himsely, uand to produce verifizzle
documants or other cyldence GF such fdentifBication.
In the event that susk pocson iz unable to provide
reasonable evidenen af his trus idenbiby, the =olice
may transport him to the nearcst precinct in gorcder to
ascertain hig idgnkity. ™

1
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search. The moticn was deniced; and cthe Mighigan Ot of Aopeals
granted an interlocutary apgeal. PFett argued that the Michaiganb

court should oot reach the istsue 9of the crdinance's consbitubionality
because the police officer’s good faith reliance on cha ordinando,

[ — e
even if uncanstitutional, zhould preclude apolication of the
e ) e

pr— _— —
gxclusiopnary rule. The Michigan court rejected this arvguncnt,
_.-—-.._H___._._.-—ql‘

reasoning that "if the oodinancs Lo woid [or vagueness, schieat
to arbatrary and Siscriminaotory apolization, ansd usod as a
probtess for anlawlal scacch ard seizygre, aupsreszion of evidonuo
shtaipcd pussuwont te a scarch ingident to arrest theroon will
deter unlawful pelice conduct, and the exciuvsionary rule should
therefare apply.”  [(Petn. at 13] The court woenk to hoid the

T e e— .=
prdingnce unconstitutional becacss [1) it fails o give a Dorson

— T
fair motizce that his contenplated conduct is fordididen, ©23) 1t makes

'nriminulbcunduuiwhich i ianacert, (3) it wundercets the pronable

cauce standard of the 4th Amendment by sanctioring full seazenes

o suspicion. Finally, Lhae oourt held Ehal girce Lhe ordinance
i= woid, the search iorcifent ko the arbest was uanlawle] anpd kthe
evidency =hayld have been sepdressod.

3. CONTEHTIONS:

—_—

Re Fxcliuvsiorary Rule: There is a defipite splib in the

cireyicts. The fifth circuit has consistently aeld that ao arcess
made pursuant to a siatute subseguently held unconstitationgl 15

nokt autamatically repdercd ilicgal aksent somo showing that polico
officials lacked a good faith belicf in the walidity of Ehic statute.
The fifth circuit reassons that no legitimsmate interest would be served

of
by cxeluding evidepnce obtaingd oy a result fAan arrest made purseant
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ko an prdinance subscguontly invalidaced, Sge United Staves v.

Kilgen, 445 F.2d 287 {Sth Cir. 1971}; Unikod Stares v. Cacden,

429 F.2d 443 {5tk Civ. 1976}, covt. dended, 429 DS, 048 [(1977].

In contrast, the ninth ciceuit hoelds thoat swuch arrvests are illegal

and that evijenoe obtaines through susk arrests should Lo
supprossed. Tho ninth ciceulit recogainmcs thatr excluasior of such
cvidaener wWould sScerve oo Serterrent purpoese with rogard to officeors
who enforee the subscguently invalidated statutes bn goad faith,
but reasons that cxelusion of the evideace would deter legislakors
frov, cnacting unconstituticonal statetes.  See Powell v, 5tong,
507 F.2d 93, 98 (9th Cir. 9¥d), reversed on othey grounds,
423 U.E. 483 (1976).

It is interesting to not¢ that in Powell v. S5teone, cuort
was granted on che issue presented nsre, hibk was natl. decided
bBecavse of the court's concluszion on the habeas corpus Issaa,
Mareowar, the oourt denied csrk in the £L7EhH circuit cases
(Carden angd Eilger) urhalding oie arresis.

Firnally, the ninth circuit's rationale cegarding the
o

detarrent «2ffact of the excluziorary rule upon legizlatures was

fevercly underout by United States . Jani=, 428 OS5, 433 (L3760},
—— e —— e e

Iln whieh the court staced thoat "che prime purpose of the |exclusionary:

rakey LE net the $o0le one, 15 to deter Juture unlawful police
=

conrduct . ™

Re Constithitionaliby oF the Ordinanse: On this issue poetr

relies on a Califormia case, People ¥, kWenger, 251 Cal. 24 584

{1%67) , which rojected a vold for vaguoness challonge to the

identificacion portion of a similar ordinance.  Petr also contends
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that the Kichigan gcourt erred in stating that the ordinanoce

allaws "full searchkes on suspicion.”  According ke pety, Lo
skop,
] . —-—— N .
ordlnance allows a Terry v. Dhiao/ And ma<esfa orime to rafusze

to identify onesel? after a valid stop: the search is inciden:
to the rofusal to fdentilv, acbk the stoo. :5p1mk }ﬁf{qafr
4. DLSCUSR10N:  Tho guwestion whoelther the ewcluasianary
rule aprolices t0 evidoonce abtained ez a vesult of g arrvests made
in goof faith pu-syasnt ta a statubke sebsaegachnlly held
unconstitutional defipitel]y seems cervwgrthy, Peiv corrceally ?ﬂﬁ#
—— e,
idenkcifies a gplif in the cirogies oo Lhis issus, This Court
has denigd gort In [ifih cironit cases Loldins the oxclusionacy
rule not applicable Lo ginilar crircenstonces, but grankocd cert

in a casc, Stong v, Powell, En which the excluzicnary rule was

held to epply [(wlithough the 1ssue was mot roached] . “his casa
presernis A hetter Wohicle For consideration of the issue than

did 5roan v Pﬂwﬂ{}. becau=e 1+ arigses in the cantext of a d-roect

appeal , as cpposed 10 cellateral attack, of Ehe convwichinog.
Further, Ehe disenchancment with bhe cxelvsicnary rule revealed

in this Court's resent decisions strongly suggestsz that ehe Michigan
gourg exved and that khe Sifth sircwit's reasonipg will ultimately
prevail ocwver that of the nionth., The nioth's circuit theory that

hiunsores
the eriminal swust go free beepuse Ehe conckanlo ar Lhe lawrales has)

is an expansion ol the exclusionary rule which i= natl 2ikoly

to b well received by this Cowurt. Tipally, twa membors of $his
Caurt have proviously exproszod the vigw that the cdclusicoary
rule should oot apply when "officers in good [alth arcost an

individual . - . pursuant to a statube thav subseguontly iz declarod
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gynegnstikutional + . « " EBrown w. Illinocis, 422 U.5. L, ol

(1975} {Poweil and Rehnguist, J.J., concurring), citing

Unmitad Etates . Kilgrn, 445 F-223a 287 (3eh Zir:. EF971l}. -as

Justico Powell noted: -

M"Tha Jgtarrent purpase of fhe-excluesicnatry risle
neeessarily assumes Lhat the police have cotuayed b
willful, ar at the wery -least negligent, condoc:= - -
which has doprived the defendant of some right.”

In vascs in which this underlying oromiso

is lagking, the deterrvnt raclonalc of Ehe
exclasicnary rule doos ool oblain, and [ can

ger vy Logitimater “ustificatior foo depriving

the prosecution of reliakle ard oDrobative evidence.
Id. a® E12. : -

"There is no rosponsa.  ~CGrant.s

11878 - - - - - Cooper L+ - gp'in peto

5l

Eh

T
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BEWCH MEMORANDOLIM
T2: Mre. Justice Puwenw . s i""—f"‘-" b Bt h

FRON:  Faul B el oa . hescimedn. G .E,i,.- Eﬂ,&.wf
RE;

Michigan v. DeFilliopo, Wo. TT-1480; Hvrown v. Tewas, M
o, 1/-bB673 -

b= T ANV
These cases bBobth lnvolve a sbkdtute tha puniahes as a

misdemeancotr a refusal to identify oreself to a police ofiliccr, *

after 3 proccr Staop. DoFillippe also iavolves the issue whether

L ]
evidence =should he suppressed whenm =ei1zed pursaank Lo an arcesh

LATE: Febhryary 20, 1979

for wiolating a statuis subssgaently dAetermined to be P ol
unconasitutional. Each case, noawaver, presents an oXtraneous ,ﬁ_‘,_..___t

isgue. In Brown, thoe evidonoe is clear Enat the initial =Stop was

improper; it 15 less glear whether Brown wropecly raijzziztbff
fﬁqwiprinq#H
oy V- T



preenarved thié point, 1m DaeFillippe, the police had orobable
cause ko pat down DeFillippa, eegardless of whetner he was wnder
arrest ar neb, The pat down turned oo the marijuana, which
provided independent grounds Eor the arrest. Thus it I5 unclear
whether the arrest for refusing to ldenlify himself adds oc
subtracevs anythings Erom the legalicy of khe search. I Birst
will deal bricfly with these oxttansqus issues, and then address
Ehie guastions thubt prompted the Courk B0 gqrant oacl.

Brown: Wag Appellant “lawfully Stocpped®? )UE}

As vwou indicated in your memorandum ko ome, Lhe evidence
eztablizhed thar the police had no grounds Eor skapping Brown bor
make their inguizies. This fact leads to twe conclusions: (1)
Toe srtop vioclated the Fourth Ameadment, and all evidence of what
took place atterwards should have been suppressed; and (2) Theroo
was n3 evidence voe sappart the alement of the offense that a
suspaect be "lawfully stopped".

CnEartunately for aprellant, he did nob raise any Fourth
Amendment ¢laim at trial, and, as the State points out, he Jannok
asgerk suen 4 clalm now.,  Thig daes not forecloas him, haowewver,
from asserblng a "o cvidence™ claim under Thompsan .
Loucrswville, 362 U.5. 1979 (19800, which held that ™it fis] a

vialation of Jue process o coavick and pomish @ map withouot

—_— L — —_— ..--‘"",.M-""L“—

eclement of bhe ocffense, namely that appellant was lawfully {
-—-_.-—-—"_r'_'_' — e———

staoopoed,. Appellant moved {for acguittal oo the basis of
=

ansuffivient evidence at Lthe close of cthe trial. If the Court

were inclirmed to base Lbs: decizion on a natcow ground, 1k goald



coyerse an this bhasis. As this 12 an appeal, T chink a
dispoeition on the merits and Wway oF Lhe ofthet 15 necessary.

DeFillippo:  The Relevance of the Areest

Although the tecord is not corpletely unambiguous, it
apoears that the followinn sequence of cyents occareed: The
palice encounteced Deltillippo and his friend in the alley underx
&ircumﬂtéﬁﬂeﬂ giving ris¢ to rpasomable zuspicion. When
DeFillippo was asked to identify himgelf, he claimed he was a
police officer. The police 2akoed him ko prove ic, and CeFillippo
changed kis story and admitted he had no identificaticn. 7The
police patted him down and dizogvered marijuana.  Thaey then boak

-,

his cigarerte pack and found £im Eoil inside. They handouf Fod

DeFillippo (and hiz charming corpanion), book them down to Ehe
station, and rturned up the dreg in the Lin Eoil.

Bt the time of the pat down, the police believed
DeFillippe was under arrest for failing o idenabify himseif.  Bot
a5 tkle above Eocts aindicate, at that bime the Dalice had probable

cawse under Toery ¢, Shio to perform & pat down. Further, 1f the

pat Aouwn was propef then Lhe mavijuana was in plain view, as the
afficer could Leel the stems and leaves through Ehe shivt and
recounifed ik a% contraband.  Cnee the macijvana was retrieved,
the oolice had proabable cause to arresk DeFLllippe acd oake the
subseguent searchn that turned up the drug for possession of which
he has been chacqed.

Last Term the Court =said:

"hltnough we hayve not examingd this sexact guestion

a+v great length i any of our orict opinions,
almost without excepbion in evaludting alloged



J et

wvicolations of the Pourth bmendment the Court has
first uvndertakern an objective assessment OF om
affigceg's actions inm light of the facts and
cireumsiances Ehen known to him.  The language of
the Amendment itself croscribes only 'uneeascnable!
goarches and scirures, In Tercy w. Thio, 392 .5,
1, 21-22 (19681, the Court emphasized the objective
aspoct of the Torm "troasanable. ' . .

"We have since held that the fack that the
cfficer does not hawve the state of pwind which is
hypothecated by the ceascnz which provide rhe legal
Justification for the officer's agtions doed not
invalidate the.agtion taken az long as the
ciroumstances, viewed objectively, Justily 1vhe
Action. . . " Seotk w, Untked Srates, 436 E.E.

126, 137-138 (187E), _

boplying this principle te the facts of this case, it would

appear that the clircumstances leading up ko the pat down
justified the acvicn, oven Lhouqh subjectively the cfficers
bolicvoed DeFillipea was ubnder arrvresk at tnat time. Aeeordingly,
the Court eoould, if it wished, roeverse the decision of the gourt
hélnw on the narecw ground thae ehe seatrch was progper regardless
of the walidity of the crdinance for wvwioelation of which
BeFillippg inicially wWwas arre=sted.

Conskitutiomnality of the Michidgan and Texas Ordinances

Although the Court 7ared not reach the gquestion, the
natignwide prevalence of crdinances such as thase at 1ssus here
cuts in, favor of addressing their consrcitutionality. § thank the

VAJUeNSSS argdment 5 nob well taken, at bobh the Detrolit and
L e

—

Texras ordinances are sufficiently objective and precise Lo

prevyent the kKinds of abugses= with which Papachrisbou was

caneernrd.  The Fifth Amendment argument Seems more Suhstantial, 5JfE

T ot ms

OawWeEYET

The sktrargest avbthority for the wvalidity of these



ordinances i& California wv. Byers, 402 V.5, 424 [(v3311. That
deaision upheld against a Fifth Arendment claim a stacute which
reguired participants Lo oan aglomocbile ageident to ropoEL thelt
names and addeessas to Ene adthorities. For the reasans
rxprosoed %y My, Jastice Harlan in his long and careful
¢nngurring apimion, L think 8yers zhould be liwited to the
context of motor venicle cequlation. I agree with Mr, Justice
Harlam that the idencifiecarion compelled 15 bokh testimonial and,
in mapy sitwations, Lnculpatory. The great degree of gowvernment
regulation qustifies the conpulsion with respeckt bo mabor .
wehicles (or income tax repoctingt.  HExtending Such compalsion to
anyone who 15 on the steeets [althaugh cancededly Ln
circumstances sufficiently suspicicus to warrant a shopl would
overleap the rationale ot the Byers decision and confliet with
Miranda. T would prefer ta see the line drawn «whoera Justbice

White seemed to draw it inm his concurcing oeanion in Terey:  the

alice propeely may ask sach gueakbions, but a suspect cannot be
4 -
e T T e, e e e e

compelled Yo answetr.

_I—._._

Stactwtes =uch as thﬁkﬂnﬂe] Fenal Code's wageaney statube

—

—

can e distinguisned. Under MPC § 250.6, Lailure Lo identify

agneself is a factor, along wikh others, that may justiEy an

—_— ———,

acresk {ap loitering. Thisc peemits bhe police Ea take proper

[ ——

-_———m—r

aoonunt af the Suapliocious citvewmstance bal, does pok allow a

prazecut ban solely for & refusal to bestify. Perhaps even a
\.'I

[N}
better halance (8 siruck by Upilorm Atrest Ack & 2, wWinich regards

—

a failure to identify az a ground for continued interragation and

getention but pot far an arcest or proOsECubidn.
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hpplication of a Gocd Faith Exception-to the

Exclusionary Rule

It is mot necessary to reacn thiz issue in either of
these cases. Brown's cooviction can be ceversed on the grodnd of
d tailure ta prove a4 lawBul stopr;  bhe Caeck can reach the issue
of the crdinance's constikutionality in DeRillicpo and sbill
reverse the rcourt bkelow on thne ground that the Search W@as
Feasanable reqardless ol che arrest,  Dnder S¢cbe, LE a s=sarch
was oDjectively reasonable, the presesee or absoeaooe of Ehe
wificers” Food faith iz irrelevant. Hence the tact bhat the
afticers appeared bto have actéd in good fairth here peed oot he

'
addres=ed.

As I Mave ipdivated to ywou earlier Lo wariows
gapverSak1ons, I bave doubts abbut the good faith exception
teferred to in Peltier and discussed by Justice White in Stone w.

Powell. First, adophiion of such a standard woeuld enbail

averruling o limiting Almeida-Sanchez, Boignoni-Yonce, Mingcey wv.

Adrizona, Franks v. Delaware, Coolidge v, Woew Hampshire, and othey

cases whede tnis Court recognized that evidence Eculﬂﬁauppressed
in spiktey of reliance by police officers on legislatively- or
judicially-appeoved proceduces. Second, I believe the purposes
of the exglusiopary rule are not directly only ko police
behaviar. The Drohibition of unteatonabkle tSearches and Selzurces
applies as well Eo thafe searenes that a legislature or othep
higher asthoricy has licensced, and the exclusionary rule has a
Tole to play in deterring legislatures from enacting

unconsbitubional statutes ar ordinanges. There cortainly Wwill be



statutes 52 hlatankly ovarbroad kthat reliance on Chem will oot
constitute gacd faith, 1 would prefer te avedd the inguiey Iata
the legislature's motives in licensing particalar conduct, and
apply tho oxclusiapary rale o all those ©azes whete the Pourth
Rmcpdment claim is properly presented (allowing, of course, far

noncecrgackivity and limitations on eollateral coligfl.
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Sugrreme Court of the Ynited States
Tnsrimelrn, W & 20543

TEANBEEAT G
JU TP E POTTER Hdid- e

March 5, 1979

Re: Np. 77-168. Mickigan v. Jerillippo

Dear Chiof,

1 note that you will be writirg *he oainien for the
Court in this ease. Secguse [ think there may bhave Eeen scme
corfusion in aur Confergnce dicsgussion, 1 write this note to
¥ou ngw 10 order to avaic later micsunderstancing of my wipws.

A mejarity at the Confergnce vated to reverse the judg-
ment in this case, but two quite differert rationales for doing
50 were discussed. One Wit that THEre =hould oo 2 good faith"
exception to the exclusionary rula, The other was that when a
policemean megkes an arrest upon probable cause to kelieve tha ar-
restee hat violated or s violating a walidly epacted substantive
cmimindt Yaw, he has not viglated the Fourth and Fourieenth
Arendrents, even though the law in Question is 12ter held to be con-
ctitutionally dnwalid. 1 wtwld hase reversal of the judament en-
tirely on the second pf these ratignales, and couid not join
an apinign that relied, even i pard, upon the first of Leen,
My wnderktanding t5 Lhat this iz the wTew that eliimately prevailed,
but, ir any evenl, [ wanted to clarify my auwn thogants nosw.

Sinceraly yaurs,
The Chie* Justice L /'"

Copies to che ConTErence
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77=16B0 Michigan v, DePillippo

Dadr Chief:

This rofers to Potter's ]etter to you of March 5.

My understanding Wwas chat there were five wobtes to
reverse the judgment on the growund Pokter Specified: that
the Fourth and FPourteanth Amendments are not viclated when
an ofFficer makes an arcest upan probable cause to heliewe
the arrestee Ras vioclated or is violating a presumptively
valid zubstantive eciminal law.

b Aueizion om this ground would maks it
upRecestary to adderess bEhe broader ground fthat has had a
gqeod deal of appeal Eor me) chat the exclusiogpary rule
should not ke applied when iy is periectly elear that the
officer has acted in good faith and arrictly in acpgrd wibth
what 'hg reaspnably heljsved wat regquiced in the pescBoarmance
of his duty.

Sincerely,

The Chief Justice

1fpsas
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E ifuvtiumd, ter mrds, P uF oty 4‘4-4—./4“,6%,
MEMDRANDOM TO: Mr. Juskice Powell m Zo W:ﬂa

FROM: Paol A M A w—-@ /Il-l"d-l_d ‘

BRE: Mighigan vw. DeFilliooo, Hn TT-16310

DATE: May 30, 1974 ’Z:u-v' }a.m-#'
(2 :
I A4 not mean to ke hype;iEftlcal =1 3 the , bukt I

th Elb:ﬂplnEDn. 1 think

his wffarbks to distinguish Torees, Almeida-Sancher, Sihron, and

dx believe there are Some prablem

Heryer are unpersuasive. Furthermore, I hawve szubstantial

reseryations about the good Ffaith dockrvine. First, it Enwites

dangerously ambiguous esituakions by inviting legislatures to
test now far Ehey can go Ln enacting eriminal statubes which,

dlbhougn unecostitubional, will oormit wali2 areesis.  Second,

it elimimates what I perccive o be an imporkant peudential M
constraint on judges who must pass ob the constituticnality of 7

- :‘ﬂ
these stabtutes, 1L seems ceasonable to assyme that coJdrts, ”

including this cne, will be move ligely Lo stbvike down criminaw

gtakubes auch as vagranmcy ordimances ko the extent thak the

M__
subzoguent Sedachoes will not be compromiacd.  En shoet, I do np&uﬁ-‘l-m-i-ﬂ-{ .

think the qopd [aith rules applicable to damages suibks undar .

Ficrson v, Hay should be imported inko suppression procecd ings.

B I lndicaked 39 my heneh rmesqoerandum, an ooinion can
———

bhe writEop in *his case thakt avoids knis enkbire Lssus, It would
e e T e e e el S el

upnaeld the initral pat-down under Teeey v. Dhia, find that the



FF

marijuana was turned up in Ehis perfegtly legitimate Seatch, abd
uphold the arrest on the basis of possession of marijuana.  If
wail Eook this approach, you could concdr in the judgment but not
the apiniaon of the Courk.

If you remain unpersuaded by @y criticism of the good
faith analysis, I sEill think theve are problems wikh {he
Tnief's opinion. He concedes, as I Ehink Tie mushk, that some
gtatates are =0 blatantly wneonskitubioral that an arcest
pursuant to them cannct be decmed 1o good Ffaith. I think he
broshes ovetr toop lightly the problems posed by this particalar
statuke. Every cop on the beab 15 suppesed to know that Mivarda
allaws & suspest dreesbicd on prabzazble cause to remain si1lent.

vet this ordinance reguired exactly Ehose porsons brotected Dy

Miranda ko respond to guestioring. I supposc thak in light of

rhe Court ooinlon in Byers, an officer sti1ll migink have g gaoad
faith beliel that this statube is constitulicnal., Hut it seems d:
- e e T e e e e = Wt
important o pe 20 Elag Lhe issue, and to indicate some

allegiance bo Juskice Harlan's position i BYcrs (namely that
i ) .'-——.-._ M4

conpul sory identification staktutes, although nol por s@
unconatitutienal , must be justified by a wvery substantial scate
intcrest).

What T propeose, in shork, would be an opinidon
concurring in the Court's opinien that elaboratoes bricfly on Ehe
questianr of thia statute's conscilutionaliny.  Yau neead not

commit yourself on this guestiion, but you would be doing

pyreyone a geeak service 1 you could somehow indicate that the



izsue [2 substartial and that the result 15 not Foregrdained by
Tyers. Some day the Tourb is guing to have to confront this
queé!ipn, and advanoe warhing <an &e useful .,

I still weuld prefer you echoose the {ivst alternakive I
have skebched abave, but I bhope you will conzider taking at

least one oy Lhe abther,



Jey Mr. Justioe Eronnan
' I . : Er. Jmtlﬂﬁt
F Mr. Justip higa #
Er, Justise MarahalE
Mr. Juatige Elackeun

_. Wr. Juetice Poweoll
Mr, Justice Felnguiph

?3;{5!4/ Wr. Justize Stevens

.5 Brogn The Chiof Justice
Dfrouls JRAY 79 197
M'H_y{'? | teds

. 7 |

WL i iy First Draft f/j‘&

4/-1-_,

Mo. 77=1g80, MICAIGAR v. DeFILLIPPO
.._.___-_-__‘-

ME. CHILIEF JUSTICE BURGER delivered the opinian of the

Court.

The question presented by this case is whekhar an
arrest made in gond faith reliance ©n an ardinance, which
at the rtime had not been deglared unconstitubional, is

valid regardless of a subsequent Jjudicial determination of

its unconstitokignality.
(LY

At approximatately 10:00 P.M. on September 14, 1978,

Detrait police officers on duty in & pateol car received a




radic call to investigate two persons reporkedly appearing
to be intoxicated in an alley. When they arrived at the
alley, they found reepondent and a young wﬂmén. The woman
was in kthe process of lowering her slacks. One of Lthe
officers asked what they were daing, and the woman replied
that she was alémut tr reljeve her=ell. The officer then
agked respondant for idencificarion; respondent asserted
Ehat he was Sargeant Mash, of the Detroit Peolice Depart-
ment; he alsy purporked to give his badge number, but the
cEficer waz unable te haar ibt. When respondent again was
acked for identificatian, he changed his answer and caid
either that he woerked for or that he knew Sergeant Mash.
Respondent did not appear to be intoxicated.

Seckign 39=-1-52.3 of the Code of the Ciley of Detroit
provides that a police afficer may stop and guesktion an
Individual if he has teasonable gause to beliswve that the
individual's Grhavior warrants further Investigation EFor
criminal activiky, In 1976 the Detrait Common Council
amended § 39-1-52.3 tg provide that it should be unlawful
for any person akopped pursuant thereto ko refuese to [den-
Lify himself and prodoce evidence ofF his iu:]&nl:."Lty.l""r

When he failed to  identify himself, rcespondent  was

taken imte custady Eor wvielation of § 39-1‘52.333; he was

searched by one af the officers who found a package of mar-




ijuana in one of respondent's shirt pockets, and a tinfeil

|
packet scoreted inside a cigarette packaqelﬁn the ather.

The tinfoil packet subsequently was opened at the station;
an analysis established that it contained phencyclidine,
angther controlled Substance.

Respondent was chargad with possecsion pf bhe control-
led substance phepgsyeliding. At the preliminary examina-
tion, he moved kg supprass the ovidence obtained in the
searrh fallowing the arrest; the krial court denied the
moticon. The Michigan Court of Appeals allowed an interlo-
cutary appeal and revarsed. It hkbeld Ethat the Detroik
ordinance, § 39=1-5%2.31, was unconstituticnally wague and
conciuded that singe respondent khad been acrested Dursvant
ke that ordinance, both the arrest and the search ware
invalid.

The gourt expressly rejeckbed the contention that an
arcrest made in goad falth reliance an 2 presumpktively walid
ordinance is walid regacdless of whether the ardinance sub-
sequantly (3 declared unconstitutional. Accordingly, the
Michigan ¢Court of Appeals remanded with instruckicons o
suppress the evidence and guash the information. Feople v,
DeFillippar 89 Mich. App. 197, 262 W _W.2d 521 {1871} .

The Michiganm Supreme Court denied leave Lo appeal. HWe

granked certicorari, U.5. {1474}, to  review the

' ————



Michigan court's holding that evidences 5hﬂqlﬂ be suppressed
on federal constitutional graounds, although {t was obtained
as a result of an arcest pursuant to a preﬁﬁmptiuel? valid
ordinanze. That holding was contrary to the haldings of the
Utited States Court of Appeals for the Fifth Cirvcullbt that

such arrezts are valid., See United States v. Carden, 529

F.23 443 {CA 5 1976}: United States wv. Kilgen, 445 F.2d 287

(Ch 5 1371}

(23

Eespondent was nat ¢harged with or tried for wiclatioh
oL the Deteoib ordinance. The State contends Ehat becauze
of the wviglatbtion of the ordipance, i.e., refusal to iden-
tify himself, which respondent committed in the presence aof
the officers, respondent was subject to a walid arrest.
The search that followed being incidental to that arrest,
Lhe State argques that it was egually walid and ehe drugs
found should not baove been suppressed. Respeondent contends
that since the ordinance which he was arrested for violat=
tng has been Ffound unconstitutionally vague on Lks Eace,
the arrest and search were inwvalid asc vieclative of his
rights under the Fourktn and Fourteenkh Amendment. ACCorEd—

ingly, he contends the drugs found in the search were cor-




rectly suppressed, . Fi:
e
— -Upder the Fourth and Fourkteenth hmendm?ﬂt%, an Aarregsk-

1 1! .
ing officer may, without a warrank, search| al person validly

3K
arrested. Upited States v. Robinson, 414 ufﬁf 218 {1973);

Gustafscn v. Florida, 414 0.5, 2&0 f19?311
' 1
A X

tionality of a search incident to an arrest|does nob depend

. The constitu-

, D . , KN
on whether there is any indication that the person atcested
possestes wepadpons ar evidence. The fact afF a lawEul

arrest, standing alone, autharizes a search. United States

v. RBobimson, swpra. ak 23%. Here khe oEficer effected the
arrest of respondent for his refusal to identify himself;
contraband drugs were Eqund as a result of the =segarch of
respondent's person incidental to that arrest. If the
drrest was wvalid when made, the =sparth was walid and the
illegal drugs are admissiblie in evidence.

Whether an officer ls auvkhorized to make an arrest
ordinarily depends, in the Eirst instance, on stakte law.

Eer w. Califorpmia, 374 U.5. 23, 37 (1923 ; Jehnson v. Uni-

ted States, 333 ULE. 10, 15 & n.5 (1948). Hespondent docs
not cootend, however, that the arrest was not authorized by
Michigan Law. See Mich., Comp. Laws Ann. % 764.15. His
Sale contention is that since the arrest was for allegedly
viclarting a Detroit ordinance later held unconskitutional,

the search was likewise inwvalid.

—_———

——— = [Ep—
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|
"

———— . H . . - .

It is npot disputed that the Eonstitu#imn permits an
officer to arrest a suspect withouk a warrant if there s
probabile cause to balieve that the suspect has commitbed or
is committing an offense. Adams v, Williams, 407 U.5. 143,
148-149 (1972); Beck v, Chig, 37% U.5. 83, 91 ({1984). The
validity of the arrest does not depend on whether the sus-
pect actually committed 2 crime: the mece [act that khe
suspcect Iis later acguitted of the offense Lfor which he is
arrested ie ircelevant to the wvalidity of the arrest.  We
have made clear that the kinds and degree of proof and the
procedural reguiregments necessary £or a conviction are not
protroeguisites to a walid arrest, See Geretein . PFugh, 420

r.s. 10%, 119-123 (19%7%%); Brinmegar w. United States, 3234

.8, 160, 174-176 (1949},

When the officer arrested reezpondent, he had aboadant
probable cause Eto helieve that respondent's conduckt wio-—
lated the terms of the ordinancs, The ardinance provides
that a person commibts an oftfense if {a) ao officer has rea-
sonable cause to believe that given beshavior warrants fur-
ther investigatien; (b)Y the ofEicer staps him, and (=) the
suspeact refuses to identify himself. The offense 1s then

compleke.,




Respondent's presence with a woman in the circumatances
described in abh alley abt 10:00 F.M. was clearly, in the
words of Ehe ordipance, "hehavior warrant[ing] further
investigation.” Hespondent's  inconsistent and  evasive
responses tn the offiecer's reguest that he identify him-
self, stating first that he waz Sergeant Mash o©f the
Dettolt Police Force and thenn that he worked Eor o knew
Sergeant Mash, constituted a refusal by respondent to iden-
tify himself as the ordinance reguired. hzsuming, argu-
enda, that a person may nok constitutionally be reguired to
ansyer guestions put by an officer in Some CirCcCcumstances,
the Ealze ldenbtification viclated the plalig language oF the
Detrait ardinatce.

The remaining question, then, is whether, in theszse cir-
cumstances, it <an be said that the officer lacked probakle
cavse tp believe that the conduct he observed and the words
cpoken constituted & wiclation of law simply because he
siiould have known the ordinance was invalid and would ba
Judicially daclared ungonstitutional. The Answer is
vlearly negative.

This Court repeatedly has explained Ekhat "probahle
cause”™ to Justify an arcest means facts and cirgumstances
within the officer's knowledge that ate sufficiepk ko war-

rapt a prudent person, or ane of reasonable cavkion, in




_ o
belisving in the circumetances shown, that the suspect has

committed, is committing, or iz about ko commit  an

oEfepnse, See Gerstein v. Pugh, supra, at 111; Adams v.

Williams, supra, at 148; Beck v. Ohio, supra, at %1; Drapcr

v. United States, 358 U.,5. 307, 1317 {1959); Brinegar V.

United States, supra, at 175-176; Carrell v. United States,

267 U.5, 132, LE62 (1925%).

On this record there was abundant probable cause o
satisfy the constitutional prereqguiszite for an arcest. At
that time, of course, thers was no controlling precedent
that this ordinance wa=z or was not ponstitational, and
hence the conduct observed yiolated a presumptively walid
ordimance. A prodent officer, in the course of determining
whether respondent had ¢committed an offense under all the
citcomstances shown by this ececord, should not have bean
required b0 anticipate that a Michigan court would lakber
hold the ordinance unconstitutional,

Police are ¢harged fto enforge laws untll and unless
they are declared uwnconstitutignal. The enactment of a law
forecloscs speculation by anforcement officeors concerning
its ronstitutipopnality—=-with the possible exceptipon of a law
Ssg grossly and flagrantly unconstitutional that any persocn
of reasonable prudence would be bpund btg See it flaws.

Society would be ill served if its police officers took it




upon themselves to determine which laws are and which are
noE conpstitutionally entitled to enforcement.

In Pierson v, Ray, 386 U.5, 547, 555 {1947], persons
who fnad been arrested for  wiolaring a  statute  later
declared wnconsticutianal by this Court sought damages Eor
false arrest under skate law and for viclation f the Four-
tecnth Amendment under 42 U0.5.0. & 1983. Mr, Chicf Justice
Warren speaking for the Courk, in holding that police
action based on a presumpbively walid law was subject Eo a
valid defense of grod faith, obzerved: “lal peoliceman's
1o is not so unhappy that bhe must chooase bekbween being
charged with dereliction of duby if he does nobt arrest when
he has probahle cause, and being mulcted in damages Iif he
does." The Court held that "the defense of good Ealth and
probable cause, which the Court of Appeals found ko be
available ko khe officers (o the ecomman law ackion For
falze arrest and imprisonment, is also available Eo them in
the acrcion wnder £ 1983.7 Id., at 557. Here, Ethe poalice
were pobt raequiced o risk "between being charged with dere-
lictien aof duty if they {(did] not arrest when Ethey [had]

probable cause™ on the hasis of the conduct observed,




(4}
we have held that the exelusionary rule reqguired sup-
pression af evidence obtained in searches carried ouab pur-
suant ko statukes, not previoocly declared unconstiku-
tional, which vurpocked to aunthorize the searches in gues-
tion withoot probable cause and without a valid warrant.

See¢, e¢.g9., Torres w. Pyerte Rieceo, u.5. (18749 ;

hlmeida—Sanchez ». United States, 413 V.S, X686 (1573); Sib-

fen v, Mew York, 392 T.5. 40 (I1968); Berger v. Hew York,
JBE D,.S. 41 (1967}, ©DOur hgolding today iz not inconsistent
wikh Ehesg decisigns: bhe skatutes involwved in those cases
borc a differant relationship te Ehe challenged sparches
than did the Detroit ordinante to respondent’s arrest and
search,

Those decisrons {nmvolwed statutes which, by their own
terms, &authorized secarches under ciccumstances which did
not satisfy the traditional warrant and peobable cause

raguirements of the Fourth Amendment. For example, in

hlmeida-Ganchez v, United States, supra, we held invalid a
search pursuant to a federal statute which avthorized the
Border Patrol to aeatch any vehicle within a "reasonable

distance” of the border, without & wvarrant or probable

Tyt —

caUae, The HAttorney General, by regulation, £ixed 100
e

. ar'
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}
miles at a "reasonable distance™ frem the border. 413

U.S., at 26B. We held a search so distant from the point
of entry was upnreasanabla unpder the Consbitution. In Beg-

ger v, Hew York, supra, we struck down a statuke authoriz-

ing sScarches under warrants which did nat "particularly
describle] the place tg be searched antd the persons or
things to be seiged,” as reguired by the Fourth and Four-
teenth Amendments. 388 U.E., at 55-36,

In contrast, the ordinance here declared it a misde-
meanoce for one stopped for Minveskigation™ to "refuse to
identify himself"; it did not Airestly authorizce the arresk
or Eearch.éfﬂnce respondent refused to identify himselfE as
the presumptively wvalid ordimance reguired, the officer had
probable cause to  believe respopndent was commiting  an
wifense in his presence and Michigan's general arcest ska-
tute, Mirh Comp. Laws, Ann., § 764,15, acvthorized the arrest
of rezspondent, independent of the ordinanca. The seacch
which followed was valid becauwse it was incidental to that
arrest. The ordinance 15 relevant to the wvalidity of the
arrest and search only az it pertains ko the "faccs and
circuomstances® we held constitured probable  cause  for
arrest.

The subsceguently determined invalidity of the Dotralt

ordinance $n vagueness Groaunds does not undecrmice the wval-




idity of the arcest made for wvioclatio - that ordinance

and the evidence discovered in the search |of spondent
thé)caﬁe is

should not hawve heen supprossed.  Accordingly,

remanded for Ffurther proceedings nok incmn;istent with this

apimion.
1

Boevoeresed and remanded,
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FOOTHOTES A S

.lf AS amended, ﬁﬂde of the City? laff Detralit
§ 39-1-52.3 provided: ' .
|

Vil

"When a police officer has reasconable c§$5? b bLelicye
that the behavier of an individual warrants %urthar inves-
tigation for criminal ackivity, the officer may stop and
guestion such person. It shall be unlawful Eor any persan
gtopped pursuant b2 this Bection to refuse to identify him=
self, and to produce werifigble documents or ather evidence
af ruch identifFication. Tm the eavent that =zuch person is
unable to provide reasanable evidence of his krue identiby,
the police oEficer may transpert him o the nearcst pre=
cinct in arder bto ascertain his identiey.”

Wnile holding the ordinance onconstitutinnal the WMichi-
gan Court of Appeals construed the ordinance to make refu-
54l to identify oneself & crime meriting arresk+ People v,
DeFillippo, 80 Mich. App. 197, 201 n.l, 262 W, W.2d 921, 923
n.l (1977,

The preamble to the amendment inodicates bthat Lt was
enacked in response o an emergensy caused by a2 marked

increasc in orimc, particularly sStreek crime by gangs oF




juveniles. Y
P,

£ The woman was arrested on a chargé '|DE disorderly
conduct: she is not invelwed in this caEE‘! '

3/ In terms the ordinanca, § 39—1—52.3, authorizes
officers te detain an individual wno is "unabie to prowvide
reasonpable evidencse of his true identity.®  However, Ehe
obate disclaims reliance on khis provision ko authorize the

arrezlb of a person whe, like rezpondent, "refuze([s] to

identify himself.® Tr. of DOral Arg. 5.
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Dear Chief,
Pledge jnin me.

Sincerely yours,
-
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The Chief Justice
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cmc




Bugrreme Courl of e Hritek Sinles
Waslmaton, J), § 20543
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JUENICE POTTER 5TE WauT May 20, %719

Rc:  T7-18E80 - Michigan v. DeFillippc

Dear Chicf:

I am g'ad teo join year apinien for thke
Court.

Singerely yours,
75

s

The Chief Justice

Copies to Ene Confercnce
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Dear Chief:
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| I 3hadl a5 promptly as possible ¢irculate.2

dissent in the above;

Sincerely,

Tre Chief. Justice

ce: Tne Confersnce

—————— s ———— -
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J o
Tl iy

Altnough 7 join the opimion of the Dourb, T Wrifte '

¥r. Justice Fowell, concurring.

separately Lo address a gquesticon nob crpecessly discussed
therein. Whether the areesking officers in thiz caze could in
good faith hawve Lelieved that tne Detroitr ordinance on which
Lhey relicd was conszcibutional depends om an examivnation of ous
cregedents ooncerning the right of 4 crimimal acous%ed to remain
gilent. Every policeman in the United HLatces must be prosumed

to b aware of the Coerk's holding in Miramda v. Arizona, 3R4

-

v.5. 436 (| 1966), that upon accest a criminal suspectk muse be
advigsed of his rvight to temain silent, Furthermore, W@e have

poted Go anarher contoxk bhav, "while ik is Lrwe that the



should hawe gecunds far guestioning the validity ot a procedurs

" — ?
by which a person Suspected of criminal activity 1S appeehended,
WMW

-

and then reguired wpon pain of criminal penalty to answer
certain questions. CE. Terry v. Ehigf 132 [J.5. 1;'11 [1968]
{White, J., concurring}t (“Of course, the person stopped is pot
obliged 0 answers, ansWwors may nob he compelled, and refusal o
answer furnishes no baz.s Ear an arreest o . . W"h.

I am satisfied, nowswver, that in light of the mlurality

oppinion of the CHIEF SUSTICE in Califorpia v, Byers, 402 H.5.

424 (19711, a reasonable person could well conclude thaot a law
reguiving the dizscleosare 0f gne's identity does nob compel a

cuspect to Glve "'evyidence of a testimonial or communicative t?ﬁfiﬁﬂg
nature” within the meaning of the Constltution.™  1d.. at 432,

quating Sehnecber v. Catitornia, JB4 N.S. 737, 761 [196&). On

the basiz= of this assumpbion, I join the vpinivn of the Court.

Bat it doea not Ecllow that this Court is committed Lo tne same
conclusion as to tine rtegquirements of the Conskitution. Ilnstead,

we might tollow the amalysiz caken by Mz. Justice Harlan in his

T T e e ey T

concurelag Spinion in Byers, and coaclede bthar altheagh



and if 5% whobhery Ehe Debteoit otrdinoanee ab izssue hoere can be

held conscituticnal, are guestiepns about which 1 eXxpress na

views today.



June &, 197G

No. 77-1680 Michigan v, DeFillippo

Dear Chief:
Fleaga jeoin me.

Slocerely,

The Chief Justlice
Lip/ss

¢! The Conterence



Supreme Court of thr Pmited Bheter
Hzahmolen, B, € 10583

S“HAHAFEL M F

JUSTIEE Sspedd PALL STEVENS

June 5, 18979

RE: No. 77=1680 - Michigan v, DeFillippo

Ceanr Eill:
Flease jolin me.

Feaspectfully,

Mr. Justice Brennan

Copigs to the Conference



Euprame Courk of the Wnited Siates
Weslpngton, T, L. 20547 J\/

SrAMACAR of
JUSTICE THURLGOOD MaRSHALL

June 19, 1979

Be: #Hoe. J7-16B0 - Michigan v. DePFillizos

Dear Bill:
Flease foin me in your dissent,
Eincerely,

7o,
T,HM.

Mr. Justice HBrennan

ol The Conferonce
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