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PARAAY (father of illegivimate]) Hilt dlah&ﬂtlﬂﬂ}

W,

HUGIEZE (wrongful! death defundant} StarefClvil Timely

SUMMARY: This casc prescents the guestion whether ghe
Geornia Wrongtel Death Act, by pemeiteing & maghey o bring

an action For the deach of her illegitimates child, Ut not

— — — ——

permitting 4 father ta bring such an aetion, vioclates sgual
prolection,

FACTS AND DECISIONS BELOW: The fnets, as adopted in the

ardee of the btzial coure, ”ew nor in dispute. Appellant was
the facher of Lemicl Parham, o minor, who was ki1led in an
autorobile accident. The child's natural mother, Cossandra
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Moreen, was also killed in the accident.” The deceared child
wiads fllegibtimate, appellant and ﬁ9reen never having married,

Appellant had nuvcrthelesstsigned Lemizl's Bivih eercificace,
-acknﬂwledging paternicy, and be continued toe acknowledgc
Lemuel 3z his son A6 all times afcerwarda. In additcion,
appoellane had ;;ﬂuidﬂd repular suppert payments Ior Leowel,
from hir birth until his death, and had m#intrined charge
acceounts ar gracery stores to insure Phat the child bkaod
dadeguate (ool and other necessities. Appetlant had wisiced
Lemael wircwelly evevy day, and the ¢iiild had spent many
weekends with Tiim.

on Tebrwary 7, 1977, appellant filed swit in the Superice
Court of Richmond Counry, Grorgia, charging appellec with
nepligence 1h the dedarh of bis son and sceking damagses under
the Georgia Weoneglul Death Stotube. Leoszel's wateenal grend-
mother, as administrix of tha estate, filed a similar accion.

Appelles moved for sumary judgoont ds Ba azpellane,
contending that his action was conglusively havred by the
gtatute. Crorpia Code Ann. § 103-130F reads:

A mother, er, iF o mother, a2 [ather, may recover Lor

Ehe hamicide of a child, minor ar sul jvwrvis, unless

zaid child st ledve A wifo, busboand or child. The

mothot ot Fakhnr shzll e entitled to vrecover the full

vatlue of thoe life of sueh™ child. Tn saibs by che wnbher

thie illeritipacy of the child shall ke oo bar go oo
| recovery. (Enpnasis dddoea, )

The trial court denied the mnbion for summary jucement, IE

held that the statute, v condicioning the right of elither
parent to sue for wronpful deach upon the legitimacy of the
child, vielated cqual profection and due process. Iv alsn

held that the zeateto, by allowing the mocher of an illepitimats
child ta bring an aeeticn for wrongful deach, brt net the

{ather, wiolated egual protection and duc process.
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The trial court pranted a cercificate of bmacdiate
review, and the Georgia Supreme Court agreesd to hear the
anse oo an inferlocutory hasis. In &n opinfon by Chief Justice
Richols vendeved April 14, 1978, the high court teverscd.

The suprone court stated that although a "superficial
consideration' of this Court's decisions wmight lead to the
concluzion that the t+ial court wes correct, "2 clese and
detailed examination of the constitutional anzlysisz in those

docisions yiclds = ditfferent vesule," Ihe court fivst addresscd

the approprinte level of scrutiny, Tb fead Mathews v, Tucas,

&37 0,5, 495 (1976} a5 esCablishineg that the staneard wseed
in rovlewing classrificacions burdening illegitimate children

ig zomethine less thao “steriet secutiny.” Heve, the classifi-

————— T e e T e e

cation burdened the patents of illegitimnie childvren. The

court stated thag it eculd find no Suprome Court decisian
-

r

Lholding that io such cases & "'stronger than ordinadry Lewvel

of scrueiny” should apply. Quillon v. Walecott, 95 S.Ct. 344

{1578} and Stanley v. Illinoig, 403 U.5. 645 [1972) were

distinguished as decizions dealing not with diserimination
against fathers of illegitvimace children, buc with perential
state infringement, without 2 preoper hearting, on the right
af an individual to raise a family.

Applying the "moymal leve]l of serutiny,’ the cour: con-

e e — e T

ceded that the ends served by the clagsification were not

——— — ——

—— s, ——

"Fﬁiﬂily_ﬂiﬁéﬁéﬁégl;::HHQHEEhElEES, it Feund four skate objectives
possibly scrved by the statute. Fivat, By providing an dciicon

far the fathers of legirimake children, bar uet for the Lathers

of {1lepitimate children, the statute might aclt as an inducoment

promoting the insciesation of the lopitimaee family.  Second,



the statute could forestall potentisl problems of proof

of paternity in wrongful ceath actioms, Third, the classilica-
tion might veflect the judegment of the legislature that the
father of an illegitimate child is less likely to suffer

any real loss Trom the child's wrongful death. And finatly,

by depriving the father of 2o illegltimdbo of che opporcunily
to share in a wrongful Jdeath action, the statutse might sepve

the strfe's interest in sefting = stamdard of moralicy,

The court recognized thatfﬂlﬁnéﬁv. American [udrantee &

e -

lLisbitity Tos. ©o., 391 0.5. 73% (1968}, holding thac ic

vialﬂtcs cqual protection to deprive & mother of an acticn
e e et e D T T I T TR N s

for the wrongfiel deach of an fllesitirage chitd, “srands as
a phyzlcal precedent for the propositivns prolereed by [appel-
lant.]™ But it thoupht that case was disvinguishable. Given
that im mosc clirewretancess it ig the mother, not the father,
who raises and caves for an illegitimate child, ahd given that
the [ather of an illegitimate child is usuvally the parent
with the most control over whethor & legitimate Samily uhiv
will exist, the coure found the diztinction betweenm nothevs
and fathers Targually' secved the state's inberescs in promocting che
family @5 an insfitubion and seCbing standdrds of morality.

The court did not clearcly delineate the Argoment chat
the statute diseripinated against parents of illepitimace
children From Che argument chaot the scatute discriminatod
between parents on the basis of sex., Moreowver, it s uhelear
fror the gpinion whether the court relicd on all foue conecavieble
ttate intferests, or only the inkterests in pyomoting the legitimato
family uwnic and sctting a standazsd of morality.

Justice Hill cdissenced. ke found that, "regardless of
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the level of scrutiny emploved,™ the majority had failed to
cuplain how the state's purported Interest in promoting the
legitimate Family unit was furthered by the statutory classifi-
cation. In his wiew, moveover, the atterpted distinction of
Glona "based on the difference in proving pabemicy wvs,

mabemity" had beoen cxpressly vejected by this Court in

Trinble v. Geedon, 430 U,&5, 763 (19771, There, the Court

stated bhat although the state might Adept & more demanding
geandard of proof for fatheys of illegivimate children

than for mothers of illegitickee ehildeen, 16 cowld not

adopt Lthe more extreme mceasure of excluding recovery altopether
wheee fathers of Rllegltiliwste cnlildeen are fnvolved,

COWIENTIONS: Appellant submits that the [our intorests

mentionsd by the Georpia Supteme Court have gither been rejecied
by this Couet as insufficient, or can be shown to beAar no vatioaak
relatiocnship o the statutoery classification, Appellsnt

maintains that geillon, suprs, helding that a state

nead not gecord the father of an 1llepicimate child tne same
veto power over an adeption aceorded o 8 divorced Eacher,

is readilv distinpuishable from the prezent gase. There, the
natural fathcer had never cxercised zetual custody of Ehe
child nor had he provided any 2uppost. Here, in contrRst, the
trial court found thar appellant had azintained 2 aoeaninglual
relaClonship with leouwel Feom bhis Dirth until his death.

Appellane concends that this case 1s controlled by

Glova, suprmi, which appellant sees as not confined mercly

ko rhe mothers of illegibtimate children, According to appel-
lant, Llona establishes chae "parents of illegitimars children
may not be treaced differently from parents of legitioata

children consistent with [equal proteccion].'” Finally,
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appellant argucs bhat the Ceorgia court pave inddeguate
dtitention te his contention that the statute represcnlbed
irpertlssible sex discrimination, altheugh the issue was
raized and arpued helow,

Appelles generally vesls on the vedsoning of $ne Georgia
Supreme Courl. Appellee stresses the problems of prool
of paternity presented by decfons for wrongful death of
11llepitimate ehildren, and notes thal pormitting such claims
mipht lead to spuriouws and muisdance suits and could make
it more difficull toe sertle wrongful death claims becausc
of the possibility of double recowvery presented by 4 natuval
Fakler who could mot Go located. Appellea zlse points oub chat

if appellant ie barred From brieging this action, the estate

—_—

el

Hlll_3511&Hh§HﬂhgEEAEEEJEEE#E:EEEEEEHEEE}h. Ga. Code Ann.
§ L05-130%, Appelles surrests thae, Lf the estate ELCOVETS,
appellante might then be able to claim a share af che zssces
disbursed L[eom the estate of Lhe minoy child.,

OISCUSEION: Appellant has partfculsrly stroang faees in

———— .

support of his constfituricnal claim, There 15 ne problem here
wWith proof of patermity, ot with showing that appatlant and
his son had 2 cloze aml affertionace relationship. Moreaver,

appellant fulfifled his support obligation, 2 roguived by

Cearpgla law. (a, Code Ann, § 74<202, Civen the facts, the

—_—

wly state interests in support of the svatucery classificatiaon
are the interests in promoting the legitiﬁate Eamily unit and
deterring immeoralicy, With these interests, however, appollec
is eaught on the homs of a dilemma. m the one bhand, appellee

catuw bt argue chat these interests ave sufficicnt ko bay aceiong

by all parenls ofF illegitimare children, since the same interests

were rejected, with respect to mothers, in Glana. On the



. ® ®
-7 grher hand, if appellee argues that thoese interests justify
: drring actioos by fathers of illegitimdtes, but hot nothers,
ie is opon toe the charpe of sex discrimination.

" The supreme courd's argumeng that it is less invidioos
ta probibit wrongful derelr actlons by pavents of illegitimates,
than it is to bar szuch actionms by illepitimate children, has

meLil. thle Jllegltlmate chlldren have os way of changing

—_— . —_— T m =t TRe .
- . — et — _—

their statur, and thus venstitute a "disercte and insulare

minericy,"” 1arenta ﬂE xllegltimate chilern have mech more

- - bl —_—,TT — e —

control owver Lhe1?xfﬁft45. This casc m1"ht therolore provide
am 5;;;cpr:;£o accasion to reconsider ehe imnlicacicons of Glona.
dppellant's ciaim [alls within a definite lacwens in this
Gourt's decided cases dealing with egqual protection and illepic-
imacy, Moreowver, given the Couvrt's nrior ¢ecisions, 3P soems
.:lr_:a.r that the claim raises & substantizl federal questlon.

Hote. There is o motion to dismiss,

Bf15/78 Merrill Ops, in Jur, State.



SOPPLEMENTAT, AMEMO EDUH.

Summar 1ize 13,

Ho. 78=-2-ASX

Appeal [rom Go, Sum,
Ce. {Nichals, Hill
dissenting)

PaRAM (facher of illegd
W,

HUGHFS (wrang death defendant} SeatcefCivil Timely
1t has ¢fme to my akttontion that goe of the izfues to

he argued in Caban v, Mohzrpmed, ¥o, 77=-647%1, prob, iur. notod

May 15, 1978, ig whecher i¢ constitubes impermissible sex
discriminztion to afford the mother of an illegitimzee child

a veko over its adoption, bur not to afford such a weto o

the father. One of the issuwes in the present case is whecher
it constitutes impermissille sex discrimination te aflford the
mather of an illepitimate child an sction for its wrongful

death, but mot to affoed such an action ta tha Cather. Althouph
R -H-_,.:’-"f.-?'t TE A e T .\,_r_.i.-.,-;-i'-\_'l.-"r::-'l' . _ Faz et e,

e
b ] . .
.-J_.-"_'_.-"_'_._ __.-"#.-"" ‘Ir,-lﬁ-’_.--' .;"-. N TRy - .-"'-"#.-'i_'.- i:da-.n;.-u-'.-"'r: - —_—
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the interests invoked in support of these twp elassilicabions

are different, the Court may want to consider holding

Parham for Caban, For example, if the Coure decides that

the pender=based clazszification in Caban viclakes equal protbection,
it mighet then want te NVE Parbawm for consideration not in-
consistent with Cahan.

871778 Merrill
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Ta:  Justice Bowell )
' ' Pomr ftlomtsnn | topsmat it BB
Fe:  Farham v. Hughes, Ho. T8-1 fedsysstmiitolomn bofoon et tof
e A

This case presents the guesticon whether a stave

—_

constizutionally may deny anly the fathers of illegitimate

children the right to suae for the wrongful death of thosda
_____________‘-_._._____'_._____._..._,..—-...--l----""—

children. A5 in Caban, the sEate skatute L2 challenged on bwo

ejqual protection grounds: t1) that it vuneonstitekionally
distinguishes Retween Fathers of illegitimate chnildren amd
fathees ob léegltimate ohnildren {ehat is, according ko

legicimaeyd; and (2) Ehat 1t unconstitutionally discinguishes
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between ftathers of rlleqitimate ckildeen and mothers of
illegrtimase children {that is, according ko sex).
I. TFacts

Appellant was bthe patural Fathep of Temuel Partham, a .
chilgd born out of wedloack,  Appellant was named omF as tno Btz
— .
S

Lather on Lemuel's bickh cerbificake, paid Eor che birth of the
1——"—\-_.—'—\.__,_—|.|_|__\_‘_._._,.-'—h__._“_._._.h f M
child, paid cnild support f£or Lemuel toroughout ©he latter's Ca -

= R R LA

life, and wisited the child witteally every day. {1t appears.; A

bowaver, that appollant noever had custady of the child; nor did ‘E*fi o]

te liﬁe with the c¢hild and hi= mgiher,) ) EyﬁJEL
While Lemwel) was fkill a mindar fwe are pot told how '?“1Efﬁi‘ﬁﬂ
old he wand, e was killed in an awvrcmobile acpeident which ﬁhi*da{

.

claimed the 1vfe of hi= mobther ag well. Appellant filed the ﬁ;&;ﬁr_

Wit pat

present action against appel)les in Georgid state caurkt, seeking

Rttt el
damages far hjs son'c «wrongful deakth. Appellee charged that sty

apgelice's negligence had been the gauge 2f the accideont in ij

. fatelr.

wnich Lemuel had died. Appellee moved for Summacy judgment on L

khe basi= of 5Y0%5-1307 Ga. Code Ann., which provides thar, MM

[al] mother, or if no mother, & father, may rocover
for the nomicide of a2 child, minor or sui juris.,
unless said oneld shall leave a wife, hushand or
child, The mother or father shall Be eatitled bo
recover the full wvalue of the Vife af sagh child.
In fuits by the mother, the illegicimagy of the
child shall be no bar to a regovery,

Ty appears bto be undisputed that the last sonkenec of the

gbhatute entails its converse: The illagitimacy of a child bars
_—— e o



recavery in saits by the Father.
—— -

The trial ecourt, finding §10%-1307's euclusion of
fathers of illegitivates ancanstitusional, denied appellec's
mokkon o dismiss the suit. An inferlogutory appeal was
allowed to the Georgia Supreame Coure, which roverzed. The
eouElk recogoiied that there were substantial fuestions
conecEning ene validity of the statuke wnder the equal
protection clauvse, Hapeitheleas, it fuled thak there were Eiﬁfféﬁi gfkf—
imEEEEEEEFEEEFE inkeresks which sﬁppnrted Ehe eec]lusicon ofF
unwed fathers from recovering for wrongfPfol death: (11 the Eﬁpii
avoidance af ditticdalt guestions concecning proof of paternikey: . b
(£ the encouragement 2F legltimate family relations: {3 che
recagnition of substantial differences Botweon maternal and
Faternal relations; and [4]1 the eergouragegont of certalin moral
standards.

In upholding the Georgia statute, $he court thought iz . ——
important that the rights 2f the carents af an illeygitimate EELIL;:
Were i question, and nob the cighto of the 1llegitimate 'Eﬁspff' )
himself. Thus, the gours bthought vhal the cighls of dnwed ﬁﬁﬂ:é??
Rarenkts are wedker than these of Lllegicsmarte childecn and, o ad

areordingly, that the State has more lesway in denying unwed — EEEL{

pacrents various privileges with respect 0 $hoeilre children. }ibu14ﬁiff

Applying anm "ordirary lowel of foratiny,® btne courk ruled that {ﬁ,pﬁjva
—_— i L S S -

the Lerorgia statute's exclusion of unwed Fathers is

safficiently related to the Ffour enuomccated 3tate inkerests ko

withatand scrutiny undey the egqual probection clause.



IT. Bisgussiaon

* .

Legitimates va. Illegitimates

There 15 no guestion but that bhe Georgia statuebe .
— e — S

draws a dighingbian hetween parepts accarding o Ehe legitimacy
—_— e —— ey -, .

af vheir ohildren, As wow kEnow, dwnder the fgual proebecticn
—_—e e,

chagac legisiatbive distinations af £his 2ork mosh spoewpve
Ectybiny that, although less than "straek:" i85 nonetheless not

"rogthless," See, Trimble v. Sordon, 430 0.5, 7682, 767 (18771,

HEoreaver, it apprars that the Court exercises Lho same poWwers
cf rovicw seerspecbive of whebher the parent of an illegitimate
child is aggriawed or the child himsell 15 aggqrieved. See

“ Glopa w. American Guarantee Co., 391 U.E, 73 {196E] (unwed

mothner’s right ko zue for wronafol death of hee childdy. The
. quostion therefore is whether the Genrgia stpbute challenged

here s substantially relatced to any @F the four stace

interests asserted by the Georgla Supteme Coure fand, of

course, whethar fhose interoskEs are legitimate).

1. Prioz Cascs
Before considering the relation botweasn the statube
and the as=zerted inkeresrs, you shauld none the Courlk's past

Ackiongs wWith rcesSpect Lo similar skatutes. Im thfec cAZER, The

Court has dealt with ewery wrongfal death/fillegivimacy

permutabion, save the prescent one.  Thog, in Levy . Lewisiana, :ﬂgg_qu

91 1.5, o8 (19&H], the Court struck down under the egual e

protection glavse Louisiana's oStatute which did not allow
illegitimate children to0 recover for the desach af their mother,
W



although legitimate childeen otherwise igenbically situated
ware given such a riyht. Io 92 dAocing, the Court noted that
"[llegitimacy &r iLllegitimacy of birth has no relacion o the

nature opf the wrong allegedly inflicted on the mobher.o”

e
The Seconmd case dealing with thi=s isswue §i5 Gleona w.

American Guarantes Co., 391 U.5. 73 {1968], decided togetbher

with Bewy w. Louisisna. In Glona, the Courk extended 1ts

raling in Lewy to strike down Louisiana's statukbe insofar as it
prtecluded a mother from saing fopr the Wwrongtiul death <f ner
illegitimats child, where ghoe would kave been permikted Eo Sue
nald her ¢child been bogitimate. The Court inlﬂluna took some
cains £o argue chat the Loauisiana statote dig not 1n any way
serve the State's interest In encouraging leqitimacy, as
parents are not likely to enter imba illicit relacivnships
merely 1o gqaio the passieility of colleccung for thewt issue's
wronglol death.  Justiece Harlan, dissentipg in harh Glona and
Levy noted, intey alia, that the Louisiana statabe might well
enciurage parenks to legitimize their ¢children aftor thay were
e .

The therd and fimal case direcily perciinent here is

your opinton in Wooer W, Acias Cougalty & Succeby Co., 406 0.5,

Taa 11972, iﬁ wilel the Court scruck down Louisiana's
wirkmen's campepsation law insofar as le gave illegitimate
cnildren a lower priocity bthao legitimate childrven in tho
distribution of benel ity followWwing cheir father's death. ‘The

Court found that Lewy governed its decisien, and notead khat the



Srate'"s interest Lo promoting léegrbtimats relations was not
substantially relakted to the statute, a5 Lllegitimate childecn
have no ability to legitimate themselvss.  Moreoweo, the Courth
reliavd in part on Lts coeservakion in Glena that it was unlikely
thart parontks would gonsider the guestion of theie pobtential
cffspring's recovery under workmen's compensation in deciding
whebkner Lo have eatramarital sexuval relations. The Court
cAplicitly nobked, Wowoder, thobt Statesd Wwould remain free to
ocrtascribe reasonanle methaods fovr determining patermikby.
2. Justification for Statuke
Tarring to the Seakte's asszected justifications for the

T —Ee o
Georgta statute ar iesue heve, T Dolieve that the purmorted

—

difference between mategnal and paternal relations, and the
proguldgat pan of mnral;ty must be disgarded out af hapa, I ﬂP#ﬂd#
rnink fnabt the Covrt’s ohservarions in (lona and Weber ace
carrect: Ik 18 too implausible Ko suppose “hat partoers
consigering illigit relac.ons will be slgnificantly dererreed b
the prospect of belng disqualified from bringing a Eort action
wikh respect Lo the pussible death of a2 possible child, One
might argue that, yuwite apact Erom detecrent effrern, the State
hags an inkerest i naob appearing Lo condone wmmacal acts.
Though Ehiz is ot a friwvoeblouas point, T guestion the exbtent to
which allowange of wrongful death actions would ke perpceivcd a5
condonat ion of Pllegatimasy.

Similarly, U sea no <olght fov purcoses of the

distincbion between leqiblmate and 1llegitimate fathecs ko the




purparted difference between maternal and paterral velatigns.

If this Aifferepnce ks real and is makerial, it justifies the

distinction bebween gomareied mothers and ormarried fathors-—- j EL*LF

not the difference berwesn married Fathers and urmarcied
fathers. |
The Lwwo intcfests bhe Couct mast tecus vcpon, thon, ace

the interests in enoouraging legitimate relations and in
gyaiding difficul: guestions codcerning proctf of patecnity.
Yol snogld acke *habk “he Farmer ipkerest LD ot Ehe sare as
cromulsating a porbicular standard of morality, although £he
Lwo ave plosely canncched, Th@s, itresoective of tne stfact
upon potential wnwed parents, the State argues |through its
Supreme Court) that bhe Gecrnia statute engoutages those who
have beootten Llllegitimate children to legitimake them. Inp
Gooardka, Lhecr are two separate ways in which a Eakther may
legqitimate hi=z child. virst, he may +warey the Cchild's sother.
second, he may institdte & proceeding duAder §74-103 Ga. Cade
Bnt. , which proavides chat,

[2] fFather of an illegikimabte child may render the

Zame legaitimate by petitionimg the Superior Court

0E the county of nNis residenco, sebbing Tocth bhe

name , ajge, and sex of such child, anmd al=sqa ehe pame

of the mother; and if he desices the pame changed,

tating the new mame, and praving the legicipation
of such ehild.,

Aocneding o appellees, the S3eorgia atatute under acktack here

treaks a4 father who kas legitimated bis child goder this



® ®

provision the same as a father af a ¢child bovn 1n wedlocok.

The interest in encoucaging leygltimation of children Sreems Bo
me a subskanti1a)l onpe. Yoreover, the relationship between this
interest and kthe sktatute Lo 185de Seem® to me bt be coloaer than
that invelved in Weber or Trimble w. Gordon, as the immediate

impact v the statube Ealls upon the person withan whose power

it I5 to act. In both Weber and Trimble, unlike the prescnt

—_—ar— - . — =

cane, bhe acatuates Rhad chelir divect effock uman bthe

illeyitimate children, who were without power to cause
legitimayion.

Thert 1s one ccason why the Courk should hesitate heforsa
accepEing as the iustification For Georgia's statute the
encouragement of legitimation. Ia Glang the Codrt skrtuck down

=

a4 statute quite similar to bhe one in 1szue here, rejec-ipa the

-y

atqument that it would encowrage leqitimabion. One 1% tempred
T S m———T N ———

Lo zay that Glona is distunquishable, as ik involved the mother

af an Lllegibimate, whe is powerless under Gecegia law ©o
legikimate. This distinctlon does oot waszh, however, because
Justice Havrlan npotes in his dissent that under the Lowisiana
law opopative in Glora eibtner mebther or Eather couwld legitimate
theie ehild.  Accordingly, if the Court were Bo tule that bhe
Grorgia stakubke here 183 justified as a4 reasonable Loducemant
for legitimaticon, it would hawve ta owerrula, or signpificantly
undarcut, Glana,

There iz a megopd pos2ible jushiificacion for the Georgia

statuke, however; Upwed Eathers ace exeloded as a class fcom



bringing wrongful Aeath actaion= on behalf of their cnildren

hecause of the zpecial difficuliies attendant upon 1denbifying M
L R . T

unwed fatners. We know this argueent well, of course, Erom nurfﬂngﬁb
T —

peotracked strudgle with Caban v, Mghammed, where @0 recogpize M

thak khere may be special problems with suchk idesti{ication. ﬂ"’f/(

I oo twe dilficultics wikth relying upon idencificabiop ghyditﬁiﬂiigk

peroblems 1 JusbiEying the Soorgla statdbe.  First, in Teimble

v. Gordon, you stated thak, even when identification problems
are substantial, the state Cannar resart kLo Lhe drastio coeedy
of excluding all unwed Eathers. FRaktber, the Court reguived the
state o Aevise anme 1ess drastoc means, which sarisfies the
state’s substamtial interest in identifving the proper pacty
Wwhile at the Same time not unnecessacily excluded Farthors
itresgective 0f whather there i3 any subsbantial guestian
concerning his patecnity.

Although there is game broad language in Trimble indicating to

Ehe contracy, I belicwe that this case talls on the Lalli side

of the Trimblefbatli diztitaction. OCeorgia in the present case

e e — 1
h4s adopred a reaszonable method of estaoclishing the (dentity af g'c:,“!
———— B, e ey ey, ey ey I r

unwad fathees For purposSes of wrongful death actions: Pathors JH""“'“&""

rust identify fhemselves a3 Such ke a fourt and give the e F
—

childts mothor an opportunity to object ko legitimacwion orcdet. Aef
_—— —
This moknod is i shark contrast bo thabk used by Illinois inm 7

Trimble, where the father had to marry the mother wn ovder fa
avaid disgqualification. Moreover, Eo me Lt dakes no difEference

that here the identificaticn mechanism choScen by the Btake is



lazeled "legitimation." Fimally, Lt 13 mot unfair to require

that, in order to benefit feom btne weongfuel death proviswonz of Ij,‘*’
state law, an unwed father must gome Eorward oefore his chald's

death to identify himself.

There 15 a second SLEficulby with the idestification

Jjustification, nowewsr., In Teimble You roemphasized what you

fad said in e The State's interest in orderly

disposition of properky at death is much atgcager tham its

interest in wdentifyving the tcue facher for purposes of an

action in tort. Avcordingly, it may he that the Sktate mast

L L L Ty

make a atronocr Showing oF justification for distinmctions Lo
X
weongful death statwtes than it dAoes in incestate Sdooessian
L — e e S
statuvters, This s a difficult guestion, to which I have no

—_——

ready answer., It depepds solely uean yYour evaluation of the

shitength wf the state's interest in assuring that only acluaal
fathers callect for the wrongful death af theiry parporbed
chikrdren. My own oraference, I Enink, would De o aohald the %
statute, as the altermative would bhe bo sek forkh im detail : ?
exaftly how the state may previde {or the ldentification of 2 phobs,
natural farhers whao wish to sue for the wrongful death of their
children.
B. Mothers w3, Fathoers

After what we Said 1o Caban conecerning differences
hetween macternal and paternal relations, I «would b Eakremely
relugtant ta vse such & difference 4% the jusktificatian for the

Geardia statake. 1f Caban says anything, Lk says thac the



state cannot assume that mothers are inwariably ¢loser bo theor
children tnan are fatvhers, trvespective of the age of che
child.

fOn the abther hand, it gtrikes me bhat bekh of bhe
state intersestz discussed abowve may prowvide fertile qround for
upholding the sLatute agakinst a sei—discrimination challenge.

Thus, undee Georgia law only [athers can legitimakte thelr

—

children, and so it makes sense rhak the statets would Seek to

———— — -— -
induca only facthers to dn so. Furli.hrrmare, a5 wWwe gaw in Cakban,
_— bbbl

——

therve aften are speciosl d1fficuleies attendant upon discovering
the identity of an unwed fatheér that do not exidt with respect
te the mother. To be sure. in Caban we reguiced the State to
agt carefully in ercognizing this difbkerence. But the scakes
for the unwed father in thabk case were incomparably greater
than in this: In Caban kthe unwed father stands to he cut off
from hiz childy here, the worsht that can happen B the Eathor
is thar he will not be allaowed to collece Fram & tariTeasar «ho
killed his child,
A

In 2an, T would 9e inelined b uphold the statube on
the grounds tha%t tt is gubstaptialliy relaced ks the State's
interest in praowviding for the ardecly identifivacion of wcnwed

e S— ey

fagnetrs, Az an altcoenative, the Court <owld look e the

State's inketrest in promoeting legqitimaticon of children, bu: bto
di &4 woulad require substantial pevision of bthie Court's apinion

in Gland.

iz Dad

|
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To:  Jdustice Powrll

fig: Parvam . Hughess, Ha. TH-%

mht vour nuqgestion, T have reexamined Seven cases
dealing with Lllegitimate ehildren and the egual orotectiaon

clause: Lewvy v. Louisiana, Glona, Weheor, Gomez ¥. Peres,

Trimhle, Lalli, and Caban v, Mahameed. In going Dack thﬂuqﬁ

these faces, 1T SEtikes me Rnat, as vau Sudqested yeobeoday,

the principle most consistont with These gases Shat would lead
e —

——— |

ta upholding rhe Statube in the profent case 15 the {ollowino:

The State may adopt means bn identify qﬂyed Farthers [or

curposes af descent, torbk actions, and adoption peoceodings
that impoSe =zome extra burden on illeqgitimate Eakhers, provided
that the burden 15 not severe. The Following table, I hope,

will illustrate why ENiS principle is rolatauvely consistont
e —% —maw o

Wwith prigr rasrEn.
_—

1. TLewy v, LouifSiana In this wrongful death
actlion, a ¢hild atteppted oo
cllect far the laoss of nis

] mabher., Plainly thers are no

i FpRrelay Jocntification problems
with respect o mothers.

2. Glana & mother s=qughbt o repcouwetr for the

wrongful death of hee child, h=s
in Lewvy, thees ate oo special




¥. wWeher

d. Gomee v, Bpror

5. Trimble

&€. Lalli

cdentificarion peoblems Wilh
mokners.

b child sought to recover under
Wwaorkmen's eornensation far the
Aeath af nis facther. Although the
Coaurt toocognized the need bo
impa=se a4 greater identifwscation
Butiden o wilegitimare fathres, it
tuled that Loussiana’s &takbtute did
nat pratect thes Loterest,.  Tmnly
those who actually were dependent
ubadn e deceased could collect,
which Tinimized identificatisan
profhlens,.  Maresver, (B iz aot

appatent that La. provided any inirj@#11ﬂml+4

gimnle method bw which father's

coald identify themselwes as such 5 ﬂl L

o Rl
and theroby awvoid the dAizapility
af the scatueve, Ittt

ol e
The Cuourt requirad illegitimate

Fathers ke pay support the same as LemrPted
legitimats fathers. Tt

Teccgnized, howewer, "the lurking ﬂiiﬂbiaﬁﬁ;
problems with vesoect to proof of

paterniky." It appears that Ethe

reling, therefare, 15 Bazed an the

fact that noe ready means was
availahle by which ohildren could
tdentify their Eathers angd thepreby
avolid the Aizability ol the
statute.

In striking dawn a Jdesaosp
Statute, the {ourt rejected tEho
£131m that it serwved the interest
of identiEication. It appeaEs
that there were Etwe reasons far
Ehis. Firs-, the 5talr reguiced
neek only a2 judicial determinaticn
of paternity, but also that the
father marry che makhoer. Scecond,
there Yad been a judicial
declarat iaf of paSecnity, and so
bRere Wac no real fLestion of
tdentity. Thu=s, the mechanizm
azasttad Ly the RLate wan hobkn
owetrly sovers, and annocessary.
S ————— T

The Court uphald a scatukes




requiring only a judicial
Aeclarat jah of atetﬂétv. This
was 4 reascnable, minimal
impasikion Ehat Eurthered Lhe
inkerest im ideonbification.

7. Lakhan dur apinion sbtrikes down the
stabute, noting that it aPpears
Enat Hew York has provided no @avy
for_an JXIEcitimatc fSEHED £h
1Eeﬁt1fiﬁh1mqplf ﬂffl¢1a111u as
Jucn and thereby avoid the
disabilicy of che slatuta. We
leave opon the oossiblity bthat
some such reascnahle vrequirements
cduld be imposed.

The trend of my analysis is, of couarse, towarnd
uphaelding the atatvbe in the prescat case. TNi5S case strikes
me as being clasce to Lallli Eham any of the othetr cases.
Trdeed, in one SeAse 1t Is steonget than Lalli bhecause here thi
wne most dble to initiake the identificatior procedure {Lhe

_‘-"."‘*-l"—u-ll-—-mﬁ g |y ey e - Tl " i
father] i= the ore who w:ll lose if ne fails to do so.

I must note ane caveat, howewver., After rerecading yout
opinian in Weber, T think it is difficult ko construe wronaful
death tort acpinnn a5 beirny more like descent bhan leke
WOrEmMdn'S camponSation brtovisSions.  You emphasized in Weher the
traditionmal rights of the stakes concerning intestacy,. and
indead in a [ootnore you diztinguished Levy From descont cases,

1174739 awvid
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Cmdm BERS OF

THME CHIEF JU3TICE

January 18, 1978

Be: J&=131 -~ Parham v. Hughas

Dear Fotter:

My vote sheet shows you ags "Pass"on FA=13.
If yvour "presont” votce ko affirm remains, wou
make & fifth vote to affirm.

/| Regards,

Mr_. Justice Stewars

Coples te the Conference
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ctliere. Tlos egnatzbutinad ssfegrnard 2 offende] only iff
Elur cbissifteatn qests an grogial= whoellv ireeleeanl wothe
acfieverenl of e Boabes abjstive,  SEne bepisltones
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CHAawpcRd OF

JUST-CE B¥FOM B Wit Fl‘_'hfuﬂl'}" 1[], 1979

RBe: Ne. 78-3 - Parham v. Hughes

Dear Potter,
In due courze [ shell circolate z
dizsent in thisz case.

Sincerely wours,

.
'
..-"'"-';ll 1‘r|1-1.

Mr. Juatice Stewart
Coples to the Conference

CInc
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Comrdupg ry o F
JUATICE JEAHM HAUL STEVER D

February 12, (9374

Fe: 78-3 - Parham . Hughes

Dear Potter:

Ploase join me.

Respectbfully,

Mr., Justice SEowWATh

copies to the Conference
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To-ARRELIG ST

SUEET O miLL A H, AERSMSUIET

Fobruary la, 1979

Re: Mo. 78-3 Parham v. Hughes
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Tear Pothker:
I awalt the discent.

Sincerely,

Mr, Justioc Stewart

ce: The Conference
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ar Byrom:

Please ‘oin me,

Sincerely,
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Mo, 1B=3 Parham v. Hughes

Thear Doactar:

Ag youo will age from the concdrr ing ﬂpininn I am
today circulating, I concluded that it wasa best for me to
Write separately.

I appreciate the changes yoo made to aceoopodate
my Bugaestione, but the diffirvikty 13 chat youo and 1 hawve
nat bron together in mast of the "illegitimace sqgual
protection cases. I think. it best e adhere to the tyoe of
analysais I have cnnsxstnntly appl:ed in the past. )

: In any event. you have a Court and I think our
opinions will affurd adequate guldance.

Slincerely,

Mr. Justice Stewart

LFP/lab
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Ho. TFE-3 Parbham w. Hughes

Oear Potter:

As you will see from the coancurring gepinion T am
teday cirgulating, T congluded thek it was kest For me Lo
Write separately,

[ appreciate the changes you made w0 accommodatbe
my Suggestions, hot the Aifficulty is that you and I have
not been together in most of the "illegitimate” egual
crotection cases. I think it best to adhere to the type of
analysis T have consisteptly acplied in the past,

In any event, you hawve a Court and I think our
opinions will afford adeguate guidance.

Sincerely,

Mr, Justice HBtewart

LFP/lak
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Mareh 15, 1979

Dear "otter:

Bee:  7H=3 Curtis Parham v. Ellis Frawnklin Bugheos

I join wour lateat draft.,

Ragards,

AT

Mr. Justice Stewart

oo The Confeycoce
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HE: Mp. 78-3 Tlarham v. Hughes

Near Potter:

I have joined Byron's disseal in the abowve ard
am withdrawing my separate dissent which Thurcood had
Joined.
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,{fﬁi’,. ¢

Mr. JSusbice Stewart

ce! The Conforence
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Re: FE£-3 - Parhanm v, Hughes

Cgar HyrLon:
Please jolin mg 1o your diggent,
Sincerely,
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My, Justice White
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