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Beyond the afsence of a conflict, there are two
reasons for denying &6 - st, Che forond vircult
here onst likely wis orrect in its ruling., As the

preliminary memorsndum states, this is in effect New
York's judicial equiwvalent to the direct action statute
appraved by rthis Court in Warsen v, Employer's Liabilicy
Adzgurance Corp., 548 0.5, &b (LU3&}. Thas, Ehe_izye -
party .1n Lnterest is the insdurance cotpaty fhat 1s '
fEﬁ?%ﬁEEﬁﬁIT?‘bhligﬂted to defend the suit and that

will have to pay if it loses, The "minirum econtaccs™
necessary for due mrocess, therefore, are those betwecen
the insurance company and the State--not oetween the naved
defendant and the 3tater

Second, inscfar as the named defendant has any due
process difficulyies wich Hew York's jurisdlcrvion over
bim, these'will arise coly if the "direet acitfon" of
Minirielln [ails to opfrabe properly. Thus, for example,

the defendant®s home State might grant ccllateral

estoppel effect to the ¥ew York juwdgment in a subsequent
in personam suit for some liability Aot covered by the
defendant's insurance policy. If this were to acour,
howewver, the Court could review the guesclon on appeal
frem cthe later judgment. T

Accordingly, I would deny cerctiorari.
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Mo, T3=410 Lee-Hy v, 0'Conngr

Mr, JOSTIiCE POWELL, diszention.

Reapondenss! decodont, a New York resident, was
killed in an accident near Richqond, Vivginia, when he was
struck oy a wehicle owned by petitioner Lee-Hy Paving Corvp.
and operated by petiticner, Clem, an employee of Loo-Hy,
Respondent, adminisktrateix af her husband's catateo,
instituted thls salt in the Distriek Souer Eor the Eastern
Oiskrict of Mew York, <laiming doamages for the personal
injurirs to and wrongful death of hey husband. Petitioner,
Tee-Hy, corried pahlic tiability inmsurance with Royal-Globe
Insurance Ca, and Contipental Caswalty Co., both doing
kasiness in Hew Yorx bot neither having its princioal place
ol husine3s located there, Opon filipg her comzplaint,
respondent ﬂmlqht&aﬁ—m‘ﬂtr under Hew ¥York law s atkbachk] the
contractual obligatiors of the Lnsurance companies to defend
and ipdemnify Lee-Hy, Tie—prmer g mmmi g oot
qfhﬁﬁéé—b¥-rge NMz=tric Court ,—ww--ebe cpemea et denied

petitlancr's rmotlon to wvacake the aktachrent ans diﬂrrlp{is:.i

L



et ettt

ramjfications in the maarcna of personal injury

o _ ) Ehr _ 13:::#::5— Iﬁi—j&h JTLi,
litigaticon. It raﬁse%&serlﬂus =it
op aldruriy :&,ﬂnmg,ﬂm

Eundamental fairness & pRESONRS A taemote Erom
A

their places of residence and the scenns of accidents. &M

T e e

it Z2eem=s ko me that the raticnale ofF our rToécent cesiSion in

Ehatfer w. Heitrer, 4331 U5, 186 (19770 At leank casks davblb

an the carrectness of the decizion of the Court of Appeals.
I therefare would grank certiorari and sect the case for
arqumrent.

The pretitiances, t-E defendants 1o this negligenes
Eult inativuted in New York, are residents of virginia. The
aceidenkt accurred there, and it is conceded that neithor -adog—
petitinm‘:h’?‘ has a;ﬁl/c-::-ntacts repidyrbiedmes in or with the
gtate of New Yora. Yet, on a theory of Jquagi in rem

qusst in res

jurizdiction sweeest-ag“the attachrment, Tetitionets have

been subkiected to personal jurisdiction = with the risk of

subscantial perfonal liability = in Mew ¥ork, (rder the

rationale af the Cirevwik Cowurk'™= decizion, it would hawe

T '



Scider v, Both, 17 H.¥.2d 111, 216 M.E.24 317 (196&], and

applied in the federal eourts of the Second Circuit in

Minichiells w. Resénberg, 4l F,.24 106 [196B). In Selder

jurisdiction was predicated on the ficrtion that the
inguranece company's ohligatiaon ko indemnify the policyholder
wag A "debt* khat the plaintiff in @ negligenes suit could

attach as a "res". In Minichicllo, S-Sk o

Jn&qf-Fréfniiii the 2ourt reasoned that bhe Kew York Coure
af Appeals in Seider had created dudicially a direct aceion
Statcke similar to bthakt passed by the Louisiara legisdature

and held o be constitucional in Watson v. Explaovers

Liakility Aszturance Corp., 348 U5, 66 (1954), Im thak

-ﬂli.l\-...
casze, thge stakuts in guestieon allnwedhinjur&ﬂ pﬂrﬂﬁﬁf-iﬁiiﬂﬂ

#k?;t&htﬂ

digectly magdmel a liability insurancs company “hak kad

= bt o) desrrtpiip Lach, Lamasily -

issurd A& P13y AQreeing bi payﬂthﬁ established claims of
grrsond injured BY the insured., But the Iowisiara statute
was limited to btorts cormitced wikninm that sate, a Fart

W

thntaiaamad_ia:qﬁ in the Courk's dAepsizion. It was reazoned



and scone of che tork are readily accessible to the trier of

fart. FPinally, concern was sxpreszed bhat renidents of

Louisiana would not obtain jurisdiction ower Coredion

rovtfeasars if they could nos do 20 in Lowisiana.

In Mloishlello the Courk af hppeals recogniged

tnat the judicially creabted Jirect action in Xew York

advanced this theory of jurisdiction sunstanktially Reyond

Y na ¥

that of “he Lonisiana stactuts nevectheless
conaTaded kEhat quasi in rem jurisdicticn existed. It

empharized Kew ¥York's interedk in protecking ies cesidents

(-
and providing tham withhready meons af suing foreign

?Ih;g,-hﬁiﬂriﬁdiﬁifdvrh-

tnrtfﬂasﬂrsritaa suEficirnt tn satisfy due procassh

requirerentcs. w Veeoisadson

Irm thio caze bt ool S oogal s forbhp Sicoopd
A

Ck i ' . ' i eyl Minichniello oh
A

the ground

that the Seidev

doctrine kad neon updermingd by Shafep v, Hedbner, supra.

Tl Corar # oy

...hﬁ'.rirrwud the "owereiding teaching ol Shafer”™ az requicring

a h



theught Lo be Erue oven though conccdedly b may be more
expensive, and therefore more coskly to Ehe insurers, to
defend & litigation several hundred miles.away from the site
af the accident, the residence of the defendapts and the
location of witnesses. In reaching a sirilar conclusion
with reapect bto whether suit in Hew York would oe “unfair ko
the rominal defendants" [the petitiomers merel, the ¢ourt
Ehanght. it 1ronical that they should camplain hecause they

i

"will not pay the judgrerkt, nor manage the defense™. 4

¥ Tin copand Skl

-B—h-h-e-vinute.ﬁ that ne "orher stote could constituebionally give

collateraz agtappel efifact to a Seider Judgmenk" .""'"f

o T

P
SETthouan T weuadd agree thakt nno such collateral estuppeﬁ.
should he lowed, ‘oot et it Lttt [

il JI1ctum that may or may nol be {o]lowsed in other
iuriedictinfng.



e

5 to obther potsible aduverse conSsaquences, bhe Coary ol 24y

Ehat jt wat not foreplosing the possibility of o denial o

dur process in citcumstances not prosenked in this case.

S,

.

T Dind Yhe decisian of the Sourt of Apopeals
diskupbirdg. The pefeoronce Lo pertikioners as "nominal
Zefendancs" disregards many of Ehe T Trealitics" that
bear upon whether alleged btorfeasors, Swued irﬁ: rerote
jurisdiction, are denied the fairness required by the Duc
Brocess Clavse, Tt ig nawve] Aockrime, at leaxst for me, bo
refer to the parrtirs Acfendant in a neqliaence <ase as heing
only the "neminal™ purbties in intcrest i—[ﬂthF}’ happen to
Fove liability ismsurance. In thisz case, Eor example,

e bl Aidapnrvia s,
pelitoncrs uil4—hau€r:ﬁ apprear in the New Yark covrr and
participate in the defense of “he suit in cgsentially the
Aol L tin
DAMC WMANACE Sdesgaiemnt a5 1f ib wkigs brouoht in Vicginia.

Th e ths oAl gy G gt gt o e gy St gy, |- Ihe:-.r aremdt‘:ldﬂ

Ehis 300 miles From theie roesidences and olaces aF husiness,



aarsalin fmahad

in a remove forum also acre rOL jseAcmmeguemesr] .  [f LS
rouklne procedure for theﬂjur'_-.f t:-::‘:?fw the soene of the
accident, often more than voce. Jurars drawn from the venuar
of the acrident may be petter able bo understand testimany
perhaining to lecxl qeography where this iz relevant. In
short, all of the consideraticons applicable to forum non

conveniens - a doctrine kased on fairness - cus against any

generval application of the Scidec doackrine.

auh-*ianﬁiﬂ, Floirnrt,
! ig Ehe ruepr-presant

L

possibilicy of 3 second suib in the jursidickion where the
Accident ocgurred, The opinion of che Court of Appeals
seems fo 23sume, by its referepnce to petitiopers as nominal
defepdants, that the only veal partics in loterest urc-thc
ingurance companiaes. Ta.ha—ianqm.fl judgment in khe New Yook
Case canndt exceed the amonnt indernificd by the pollcies of
insurance. Hut Jdamage suit Judgments, cspecially in recent
yedars, alten excesd insured limits. In this casp, for

cxample, it respopdent wins 3 jedgment ehat nxhapsks the

pu{!Ll.dii_



8.
MeR—ne b amgeps Lhe hazards @f a second krial may exceed
thotse of the Ffirst, kb e % otk I R i 21
. i e - a an e T E z a4 Jof
Tl 2 3 = i * =y =k 3 NS
-t ac Y, E petiklonecs Ld be '

cub jected to 5 sart of imjustice - being regaired Lo

enderde bwo trials rather thar one - raises for me seciou

—

Lquestinns =f Fundaperead=fIir ness .

¥ XX

Wote to David: When you edif apd revise ERis draft, please

Provide some [aobpotes = inclyding a strorg citation to

Judae Arnderszon's Aissent in Miglehiello.
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Fe:  78-410 = Lee=Hy Paving Co. v. O'Connor

C=ar Lewis:

I reprat my acreement wikh what you =ay in your
Movember 14 circulaticn because it fully supports
a grant of ceet. I would hope it will stimalate a
fourth wote, 1 scc no uwkbility in anything less.

Regards,

Mr. Justice Powmll
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