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BEW WIXER EtateOriminal Tamel

SUMMARY : Poeticicoacr, who was convilicted of Tolopy mpeder ans abkbomo—
ted robkbocy aFier o CSury trial, contends that Bho o state Soupks

. . . . — . .
erved o denying REIs moticn to EuPﬁrﬂﬁs{ép Ttis confeszian, w«hnich
.—-—I—I—F!—'_-'

— ——ler

allegedliy 'was the "Eruit” of his Lllegal deteption [or guestioning
gffected wilhasut probable cause sufficient to Jusktify his arrass,
FACTE: Pekbliticner was convicted of feleony murde:r  in the coulrsa
of an armed robbory of o pizia parlor, during which the sospriebar
was shotaunned to death Dy recr'ts cohort. The Anocllate Divisian
and Courd of fAppesls affirmed Ris copwviztions over kis ohiockiaor

that inmcriminating adwmissions and sketohes made by the ooeitiorer

Plocde goe. frakt oy,



@ O 2.

should nawve keen suppressed at trial becadse theyv werc the prodact

of custodial interrogaticon {ellewics an illegol azrest of onetitioner

o

a writ of certiorari, wvacated thne Jjudgment below, and remancod

without probanle cause, b e Coutt Lhen granted a pewiticn Iar

for reosonsideratlon i lioht of Rrown . I1lineis, 422 .3, 290

{1975). Dunawaw . Now York, 422 .30 1S3 (1975%),  Om remand,

the Court of Appeals realTicped petiticenor's Ssonwvichkions oxaopt
inaafar s it remittod the case to the trial cowrt for a factual
hearing ags o whether peticioboer bod beon ipvolentarily detained,
whether Yhere was prabable couse Eor suen detertion, and whather
the illegal deteoption, (F any, tairteg the ronfescion and skotohas,
At the hoaring, bhe secucness of ovents leadiong to petikioonr's
confessian hecame clear. The police coocived a‘EEE,Eer an
informant that one James Cole had told the informant that no (Daled
fad kbeer ipnvoiwred i bhe robbory of the nizza carlor alono with
a man rmapsd irvindg, The informant idcrntified petitioner as Ioving
from mus shots. The cplice then intorwviewed Cole, wha wag ak
thate time jncareeraked at the Monroe Cournty Jail., Cole denied
any invalverent in tae cobbery, but said thar ong Huber: Adarms had
told hin [(Cole? that dMdams's brothner had gommited the ocrime alocn
with an imdividual named Irving. Rather than interviowing Adars,
who was then incarcerated at the Elmira Correciional Tacilivy,
the liecutcnant who had ineerviewed Cole issuced an order £a havo
retiticpery picked vy and brought into police headguarters for
gquaestkipning, Theee officers went to petitioner’s Acre and wero

mee ovw his mathar., Twe entered and searched ©hRe house far
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petiticaer, who was not there, An officer who reralned ocutside
the house, howewver, ooticed a young wonan lesve the house and
enter apnother in the neighborbkood. The officers then went ko
that house, and petitioner came to Ehe dnor, He waz then -aken
inte custody for cuestioning, thowgh oot Formally avrested. The
}giatc stitenlated that, Trom bhe tifme cotitioner mot the officers
at the door watil be ceached pelioe headouvarters, he wauld have
Eoen phyaically regiraired by the ofFlcorg bhad ke atterpled 10
Ieavse their company. Shortbklwy afrer his ar;ival g2t headnuarters,
petitioper was turnéd over to a detgctive for questioning and
given Miranda warnings, After waiving his riahts to counsel
and to remain silent, he made an inculpatory statement, which
was transcribed aboat am novr aftor his arrival at the sfacianhouse.
-
He also made two drawings uscful to bhe prosecubico at izl
at the fdetective's behest, The nexk day, petitigrer asked to

L —

talk to the detective again,. apd he made o second more complcobe
e T SRS

ey - —— T Ry

statemenk, At the protrial scppressicn hearing, petitiomer had

testified that he waz not threatened cr abused by the police,
and that the scaterornis he 3239 made were voluntasy., At the time

of his interrogacicn, petitioner was 13 wvoars a3d,

After tke hearvinm, the couart Saund fhatb, conpirary to the
oflficers' testimcny, oetitioner bhad not been valuntarcily cscoroed
to the staticnhcuse in reseoase to a request of the police, but
rather had been taken ioto custody By the police ard inveluontarily
detaincd. P#%m court also found that thore was "ra cuesticn” that

the ingulpatory statements and siotches made by perlticner kRad



been woluntary, and that the police had fully cemslied with the
reguircthents af Miranda, a3 bad bheen setbled at kthe preotrial
supproessian heacing.
: v
HOLDINGE EELCW: Based on the shawe fachts, the trial court
found thak petiticner had beer Invocluntarily decained waithouat

probable caasse; and, relying on Brewn w. Illinois 9o9r the proposition

that the Miranda warninus by thoessclves 2id ot nurde the talnk
of petitioner's L1lleqal seirxure. held £hat his sztatemeats and
sketches ware inadmissible oDecause the Stato bad not echorwisco
ade any showirce 2f aldlesuation, Accordingly, the ocourk was
Foonstrained o grant the defendant’s motion bo sSupprass his
inculuatory statemonts and sketches

Tha State appaaled, and the“igpellate Division reverssoed thie
trial court's prder apd depied Lhe deferdant's robion to suppress,
The majority found People w. Morales, 42 N.¥.2d4 129, 166 K.E.Zd
240 (1977), econtrclling, wherein She Tourt of Aoteals had hedd,

en remand Ioom this Court, Morales v. Vew York, 396 M5, 02 (196%),

thar "law enforcement ocfficials may dekain ar individwal upon
reasonable suspicion Ffor auestioning for o reasocnable apd brief
pericd of time under carefully cortralled conditions which ara

ample to protect Lthe individual's Fitth and Sisxth Amondrort rights "
42z N.Y.2d4 at 12%, ere, the information suoelicd by the informant

and Cole, thowgh nat sufficient to provide probable cauvse for an
arrest, fdid raize a "reasonable suspicion” sufficient ko justify
petitioner's detention for questigring. Meceover, the facts showed
that the guestioning was fair and zonducked uvnder carcfully copteollad
conditions with scrupulouns regard far petirianer’a Mirands riches,

Firally, the detention for guestioning was hricE, and the crime



@

was a bBrutal and sericous cne that kad remained unzelved far Five
mooths,  Accordicgly, under the eclrcumsctances, the detention [or

questicohing wags proper wundeor Maraleg, Rrowe was distinguished

in paeslng 45 a "situation where the defendant wWas arsoeskod,
gearchad and acecnsed af a ocvire withawt ewven a scintilila ef
evidence casting suscicion on Rim,"  Furkthermore, the fAaZority
held, even if the detention was illegal, there was sufficient
attenuation of this primary taint 4o reopder poti-ioncer's stztenants
and sketrhes admissible ip view of rhe nffinerfﬁcrupuluus regard
for his Miranda rights, and his awn testimony that che oolice
did net akuse him and thak his stertoements wore woluntary,

The corcurring dustice obkserved thak the police conduct in
this case was both responsinle and reasonable, and acvrecd tnat
Morales govorned. He cowld not agrec, however, that if the detention
of sckiticnor was illegal under Morales, che confession and sketchos
wourld sxill b admicsible, for tnev wonld chen have L0 be regarsed
a5 the product of an illegal arvrest as there wore frsafficient
intervening circumstances heswnen the ztatements and detention
to altanqdabe ant taint ofsociaked with the takceesr,

The digsenting Justice distinguished Moralos on severas grouands.

First, Morales did not invelwe Ehe invaluntary detention ab initio
a5 herd, fnr in that caze the Jdefendant had willioaly core o

the statiorhousc for guestianing. foecoad, the evidonce bainting to
Moralos was much clearer than the "rrinle bearfay® lovelwved here
Fipally, Debitioner was ap l9-year-ol& vyouth anacguainted wWhE
ptlice procedure, unlike the expericnced 10-year-old  lawhreaXer in

Morales. Ifese there was no doubh!l bhat petiticoner had been illegalily

arrested wicthout prebable cause, thouch his detention haod not Doen



explained to him as such, Characterizing petitioper's iLllagal
arrvst without propable cause or & warrant as "flagrant™ mitcoeoduct,
the justice could find no atcentuation of the taink i vicw of

the temporal sroximity beoween the arrest and confossion, and

the lack of intervening circurstunces.

Following revarsal by the Apoollate Division, potitichnor
sought, leawe to appeal to the Court of Appeals. Tho wpplicakbion
was dismissed on tho grourd that the ordar sought Yo b anocaled
was unappealable. Boarsgument was denicd, and a Elmnely oetition
for certiorari was filed here.

CONTEXTIONS : Potitioner arcuesz that bis iovoeluntary detontion
O arrest was unsupported by wrobable cause ard therefore i1lleqal
urder Brown and a number of prior decisions af this Ceoart. Bo Sag-
tinguishes pdams and Terry as cases involvine cnly limitped
irtresicns ia kypical streer ooccunter setfings, and asgues that
obly prabable canse can justify £he full-blown seizure of the
person and eustodial ipterrocation at i1ssue hére- Ee invoxes
Brown again on the atteruation issue and, olebdg the lines of the
disfsent, Ccontends that the terporal proximity bebween his arrcout
and confossion, and thae lack of intervening circumstances, tender
this case almost on point with Grown,

Thcré 1% No Cesponse.

ANRLYSTIS: This case may wall be worthy of pleopary review,

e

inasruch as it ralses the same issue as Morales v, Mow York.,

306 Uv.5. 10F (1769}, namoly whethgr a State may detain o susnechk
for castodial ipterrogation om less thap probalble capse,  The
problems with the resord that led Lhis Court nat kg reach thoe

merits in Morales ape not proesent nere, MoEoowver it is nok



clzar to me that the Hew York courts Falthfully followed thiz
Court's mandate to reconsider this case in the licht of Brown.
Although the madority opinion for the Appollate Divisiaon made
same cffort to anply thoe atteruarion mrinciples of Brown, the
Court apparently regarded it as.simply Lloeclevant o the
question of whebher the involuntary debtenktion af nebltioner

Wat lawful in thoe abgence af oceobakle cavme. At the swery leasc,

a responce scems to e called for. -

o
I do nate, howewvar, thoat thore rmev e sore oroseduaral

prahblems with this case. Potitioner secks a writ of cerbicrari

to roview the judgrenst of cae Court of hpprals afficming Lils
copvicbions, yet it would secrm £to me Ythat cert oroperly lies

at thiz point to the decision of the Abpellate Division,

Morgowvet, the state crosedural kpostore of bEhis case secoms add

toc me. On remand from +nis Coart, the Court of adebeals memicted
the gase to the trial court Ior o factual hearing or the detentian,
ctebable cavse, and attenuation issues, Mis resulted in an

erder nranting petitioner’s meticor to supoross, which was then
roversed hy the Apcellate BDivisiae., YofSeins familiar with Hew
Yorx criminal practice and appellate procedare, I do oot gpdesstand
how the t#ial cobnet could have granted a motion bto fupcres:s after
a judgment of gopviction had Soeen crntered and appealed without
vacating the conviction and ordering a4 new erial. Nor do I
vnrerstand how, abaepnt further review by the Court of Appeals,

the hppellake Divisign's deniul of petitioner™s motion tO seppIcfs
results in gn Taffirmance" of peotitioner's cenvictions, osocclally
as that court's mardate deoes not soeak in those terma, Terhaps a

response will shed some light on these matters. 7k may be Lhak



‘ eetitioner’s apnlication for leave to appeal kg the Court of
hpoerals was dismissed bacause the reaviewing justice azsumed
petitioner was 4rying to appeal fram a denial of a nretrial
matLion EQ supbross.

Thore 1s no restonse.

&/29/76 Walsh opins 1o cetn
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DX TILLE HITH P L RTE WAk

Movenoer 14, 197B

et koo V8-305%, Cupaway v, Hew Tark

-— —

Dear Byron,

Flease add ry naae to your dissenting
Cpinion.

Sincerety vodrs,

(Ja.
Mr. Justice White Ill'///

Copics to the Comfeorence
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Hovemher 16, 1978

Mo, TE-RIBE Byreway v, MNaw York

Dear Byron:
Plcoaae Sain me ip your diasent.

Sinrerely,

Hyr, Justige Fhite

lEps/os

e The Monlocenes
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LEP lab A/ 6579

Ta: Brjo Date: March &, 19749

From: L.F.F., Jdr.

W, T7#-5068 Dunaway V. HNaw York

The rule in HNew Yotk with respect to the dertention
of a person suspected of crime, or of having infarmation

celevant to g crime, appears ta ke as follows:

"Law enforcement officials may detbtain an
individual upon reasonable suspician for
guestionlng for a reasonable and brief
period of time under carefully conkralled
congitions which are ample to proteckt fthe
individual®s Fifth and Sixth Amendment
rights.™ People v, Morales, 42 HY 24 t29.
l%ee Appendls p. 1451

We took this case, as I regcall, to decide whethar
the Hew York rule comports with copstitutional protections.
This caze wad here before, and was reamanded for

recongideration in light of Brown v, Illinnis. On remand,

the Hew ¥York Court oF Appealzs itself remanded the cace Lo
the NHew York County Court for a second suppression heating
to determine the legality of petiticoner's “detention®.

The county court conducked a racher full

BUppPrassion hearing fappendix pp. 50-115}, and in a rather




full opinioan for a trial courkt, concluded that therae wWwas no
probable cause For the detention of petitioner and his
subzequent questionind, and accordingly ordered Ehat his
confession he suppresagd - although it was found {and
petitioner does nobk deny)] that hits confegsion — saveral
times repeated - wads voluntary.

On appeal, the Appellate Division teversad, It
applied the Neaw York Morales rule, sek forth above. Spe
Appendix p. 123 et =zeqg.

Feritioner was convicted of Eclony murder and
attempted tobbery ofF a pizza 3tare.  Although 1t wasz Known
that two persons participated in the ceime, the police had
ng ¢lues for about theee menths, Then, an informant
impliicated petitioner - identifying a oerson Cole (then
incatceraterd) as the source of his information. The police
interrviewed Cole, who confitmed that he had been told chat
petitionser participated in the crime. He Kpew petitioner's
first mame and nickname, and identifled petitioner Erom a

phptoncach.

Alehcough I would hawe thowght Bhis information was

sufficlent b obtain a warrant on probable causc, the pollce

glacted £O g0 ko petitioncre's resldence. There 185 @
conflict in evidence as ko exactly what Etransplred., It is
conceded that oo arrest was made, and the police Losist thak

peritioner accompany to the atakian Rouse gquire waluntarily.
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Petitiosner had been told hy his sister that the police
wanted him, and he made no objection to accomwanving him.
The county court found, however, that had he attempted o
flea, the poalice would have detainad him Dhysically. There
i9 no evidance of police abuse at amy kime. Shoetly
follawing arrival at bthe statisn house, and after concededly
full Miranda warninag, petitioner gonfeazed and drew
sketches percinent to the erime. He thereafter confessed a
couple af additional Limes,

I think the Facks present the wvalidity of the
Hew York rule. The state makes no argqument that there was
even probable cause to arcest, and relies on the Morales
rule Lhatk "reasonable suspiciopn® justifies detention faor
questioning for a "reasonable and brief period of time",
Althkough I think the Wew York rvule may be difficult to
square with the ratisanale of come of bhe decisions ofF this
Courk, a good Aeal =an be said in favor of its sopietal
goundness, There must bhe many sLtuations im which probable
cause cannot be ghown, and et in whleh there is reasonable
suspicion for guestioning a person. One cannet be
quest ioned unless he voluntarily submits or 1s detalned by
the police. Alghough it is argued that petitioner
voluntarily agreed to g0 ko the station hewse, bhe phyaical
facts suggest detentlon.

Petitioner olainly iz quilty, and no one denies




this, TIf this a proper case for Lhe application of the
"harmlees errec™ doctrine, we could affirm, 1 have never
understood the standards that guide with respegt o harmless
error, although seaveral of the Justices will nover rely on
this ground where a constitutional issue 15 oredenbed.

I alse could decide this ceae on the view I

exprogaed in my goncureing opinien in Arown w. Illinois, as

the pelice certainly acted in good faith. I aaree with the
argument &f khe state that they would have been dervellet not
to have taken pptitioner in gustedy. I do think they should
hawe scught 4 warrant oo the basis of che information
avrailabla to them.

Although a brief memo, plus oral diScussion, wWill

auflice, I want your views.

T-lu-F+F1lr Jr+




May 16, 1979

72-5066 Dundway ¢. Hew York

Deear Bill:

Flease show an Ehe next Sraft af youe aonpinion that
I took ng part in ehe gonsideracion or deciSion of this case,

Singeroly,

Mr. Justice Brennat
1Enfss

Laf The Confternce




Sagresires Mourt of the Unibesr Sfnice
T e it ghon, L. 6. o503

ChaLpLdg or 7
JUSTICE THURGOON WARSHALL &

v

May 16, 197%

Re:  Ho, T8-50606 - Dunaway ¥, State of New Yark

Pear Bill:
Flease join me.

Eincoreliy,

ﬂd .

T. b,

Mr. Juastico DBroihan

er:; Toe Confereance




® s Qowst ot the Tnited .
Arabington. B, T. 20504

Crmesl BEGS OF
THE CHIEF auSTICE

tay 16, 1970

Dear BLll:

Hi ; T8-500E Dunaway w. New Yark

Thanks [or taking a dissent irn this case.

Fegards,

/

Mr, Justice Refnguist

cor Thie Canfersnco




Bigrrrme Contt of the Umited Biztes
Waalingten, B. & 20543

Comk AL B D
JUATICE BT FR STLWART May 21,

Be:  TH-5066 — Dunaway v. dow York

Dear Bill:

I am <glad to join vour opinion for the
Court,

Stneerely yours,
f"?;;
tl.

-

Mr. Justico Rroanan

Copies to the Conferepnce

1374




.' Bapreme Qourt of lhe Umited ﬁt'l
Baskmgton, B. 4. 20533

CHAamhr B OF
THE CHIEF JaSTICE

May 10, 14974

Re: TB-S066 = Dunaway v, MHew Yark e

Dear Bill:

I join your dissent,

Regards, !

Hr. Justigor Eehnguist

Copies tg the Confersnce




Bupreme & onet n.f tipr Fited ﬂ&-
HWaaltington, B & coswg

CoamndERy ok
JUETICE HARPRY & BLalB™LM

Fe: ®o., JE-50656 - Dunaway v, NHew York

cear Blll:
Please Join me.

Sincerely,

]
ot

Mr, Justice Brennan

oo The Conferenon

May 31, 1979

r/




Buprane Conrt of fre ¥ocled Stales
W lingten, I & 203473

CralHmf AL Or o o7
JUSTIEE e o BREHUAH, R May 1. 1273

/

EE: No. /8.300h  Dunaviey v, e York

Vear Jehn:

Than® your forr youwr pete, ] ses nothing 4o your
added pdragraph 0 yoyr concurrende that reocires any

¢hange in the opirion for the Court.

sincercly,

a,

Mr. Justice Stevens

- The Sonference
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