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GUMMARY: ThesZe cases oyt in isswe the caonstitubignalivy of

a warrantlezs eatey into a dwelling to effectuate an acrest, as
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well as the propriety and propar application of Wew York's "in-
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evitable discavery" excaption to the fourth amendment exclu-
stonary rcule,

FACTS: Former scction 178 of the Wew ¥York Criminal Pro-
cedutrs Law provided that in order bo make a wattantless arcesk,
a police gElleetr could "hreak opern an outer of inner A20r of
office of & boatlding, if, alter potice of bis office and purc-
posc, he be refuced admittance.” In 1971, new proviscions were
engcted whiech expanded olficers' authorlty by eiliminatismg the
notlce requirement inm cases where there is probable cause Lo
Believe nobice Will cesult bn ap e2cape, personal danger ar
destruction of evidenge

In 1270, A gag statian aktendant was sutdered in the course
of a holdop,. The murder weapon was pever Found, buk (30 ri-
£le shells were found at the scene. The ¥Now York City police

bl LTS
obtained information establishing probable cauze to belipve

—_— T Tt e e T — — e — e - T ——

that appellant Fayton was involved in the heldop.

The next day, without abtalning a warrankt, thoy went to his
apackment. Thevy could see the light on undec the door and hear
a radig playing, beb Ao ope answered theic demand for admis-
sicn. They summoncd the Special Services sguad and uvsed crow-
bars to breoak in. Ho abe was insideg. In plaim view, Ehey
found a 'EE_EEEEE_EEfEl' They aisu searchéﬁ the aparkment and
found a =ales receipr Erom an upstate gquechop.  Sohacguantly,
the police interviewed the owoner of the gunshop, and ob*zined

his records of a =ate of a 20/30 rifle Lo appellant.
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Prior to trial, appellant moved to suppress all the ewi-
dence ohtained in the search, ¥ The statﬂ-jﬁpceﬂad thakt every-

‘ﬁﬂyﬂi Loan d?&

thing cxocepk the rifle shelllshould be Zuppreszsed. The trial
A

court denied the motion with respeer Eoc the shell ap the basis

aof the plain view docerine, holding that Lhe peolice properly
entered the apartment without a warrant for khe purpose ofF

makitg anm arrest.

During the trial, a ballistice expert testiflied thak the
.30 shell found im the apartment was cjected from the zame
rifle as the two .30 shells found at the scerne of the crine.
The state talled the gunshop owter, and on the basi= of his

testimepy intraduccd the eecord of rche sale of the 13430 ko

L S, P T - ——

aEEgllant+ Apprllant objented to Lhe evidence on {he ground

_—— . = e i ema = e —— fm———— — ]

that it waz the Ffruit of an donlawful search, and after the
—— . — s . . N —— .- s e —

proof was completed the trial eourt held a hearing an this

issue.

At the hraring, the state attempted to establi=h that ewven
if they had not foend the sales receipt, the police invesri-
gation eventually would have led bo the gunshop.  The £rial

judge overruled appellant's objection, on the basis of the Now
¥ork role that evidence whieh inevigpably would have beer dig-
_“'_H_

-
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govered in the absence of an improper search 1o admissible,
o S — . -

even if in faot It was discowvsrod as a3 proximate rezulk of suech
a search. In this connection, the judge stated that his deter-
mination that the evidence inevitahly would- have been disco-

yored was supported only by a preponderance of the evidencs,
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and that he would be obliged b0 rule against the state L clear
and coavinsing evidenos or procf beyond a reasconable doubkE were
required, ABppellant was convicted of felaoy murder.

In June, 1973, two wWitnesses (dentified appellant Riddick

from & photospread as the perpetrator of two robberics. The MWew

York City Police obtained hi= address from his parcle afficer
by January, 1274, In Hatch, without having obtained & warrant,
they wenk to his apartment. When appellankt's threg year ald
=on opened the door, they arnounped their aunthority, entpred;
and arrested appellant Fn his bed, During a seatchk incldent to

—_— — e ———— -t . —  —m

the arrest, they discovercd neroin and paraphen= alia.

i — T ———— o —

hp?ﬂllgat was indicted for FD;;EEEiﬂﬂ af marcobics and
paraphenalia, his motion tp supptress the evidence was denicd,
and he was convicted.

The two cAE0S wars gonsclidated in the Mew York Courk of
Appealz. Recognlzing that there was avkhority to the conkcaty,
the court held that the pﬂlicﬂ.prﬂpefly may focce thelr way
into a dwelling without a warrant In order to effectuate an

otherwise propet arrest. The gourt teasoned that an actrest is

©a —_——-—— T = .

a lesser invaston of privacy than a search, that an arvest 1a-
- —_— e — e s T T T —y

side a dwelling is no greator an intrusion than an admiccedly
lawlul warrantless arrest in puhiic. atd tﬁat Feuiring a wac-
tant might hinder the prompk acktion appropriate in taking
cuskody of criminals.

The court alse rejected Payeion's contention that the
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qurshep ownecr's evidence zhould have been suppresced as the
product of an unlawliovl scarch. The court stated that the
“"inevitable discoverv™ doctrine reguired only a “wery high
degree of probability® that ghe evidencs would have been dig-
covered by legitimate means, and adopted the trial gourkg's
finding thak "normal police investigative technigues would have
uncovered the Peeksklll qun dealer.”

Wachtler , Puchsberg and Ceoke dizsented with separate
epinions. Cookg, joipned in thics eespect by Wachtler and Fuchs-
berg, argued that the palioe should be veguiced to okbain a
warrant, im the akeense of pxigent citcumstances, beloroe epbker-
ing a dwelling tp make an artcst, He found that this con-
clusion was dictated by genera! fourth amendmenk docsrine that
A warrant is a preregquisite to an iovasion of a legitimake
expectation of privacy, and found it anomoldous that the ocbkjects
of a seatreh should receive more protection than a man in hils
@wn home. Recognizing that this Court never has passed on the
Questiemt, he found dicta in recent opinions Supparting nis
view. Fipally, he neted that the exigent circumstances oXcep-—
tion to Ehe warrank reqguirement would micnimiZe the burden
imposed By requiring a warrankg,

Judge Wachtler joined Juage Cooke's opinion with respect to
Riddick. He concluded that the entry far the purpose of

arresking Payton wos justified by exigent circumstances. Wone-

thelezs, he urged reverzal of Paybon's sonvictian because the



- F -

gundealer's evidence was the product of an unlawfal search fol-
lowing the discovery that Payton was not in the apartment. He
arcused the majorlty of dilucing Ehe inpvitable discovery doc-
kcine to the point of seriously eroding the exclusjionary tule,

Judge Fuchsbrerg Jolned Judoe Wachtler's opipniop with res-
pect to the gundealer. He added, however, that if the Tinevi-
table discovery” dockrine wete to hé recast ko reduire loos
than a cerkainty of discovery, the courk at z hare minipum
choulsd reguire praoct beyond a reasorable doubt that the disco-
very would have keen made in the ab=ente of an improoer
seatrch, Qtherwisc, the exclusionary role would be too easily
clroumvented.

CUHTENTIONS: Dath appellants conterd that io the absence

cf exigent circumstances, the [oucth amendrent ceguires the
poalice to obtdin a warrant before forcing their way inko a
dwelling Eor the purpese of effccivating an areest. FPayron
also conbends that khe inevitahle_discnuery dockrine is an
improper exceptlon te the ecxclusionary tule, and that in any
cwent those offering bhe evidEnce sheuld be required to prove
the independent ocans Eor dizcovering the evidence by &lear and
convincing evidenoe.

There 1z ne response ko Pavian's juéisﬂictianal statement.
The =tate has moved to dismiss o7 affiem Riddick's conviction
on the ground that the Courte &f Appeals decizion is chviously

correct. The stabe contends Ehatb a warranktless entey bto effecs-



L

a ..-_-.-":'.u'.;fr-.'-*.

—_—
T e

tuate an arrest 15 indistinguizhable Erom warrantless arrests
in & public place, which always have been sustalned, e.o.,

United Stakes . Watsen, 4273 0.5, 4t {19787 .

DISCUSSIoN: 1. The inevitable discovery ruls., Mew York

adopred this rwle in People v, Fitgpatrick, 32 W.Y.2d 4%9%, 200
H.E.2d 139. This Courk denled certiorari in that case, with
dustice White dissenting, 414 1.5, 1050 (1972),. The rationale
of the ipevitable dicgovery tule implicitly was eadoszed in

United State= v. Cecoolini, 46 U.S.L.W. 4229 (Maceh 21, 14978).

Tiece, the Coert held that the uncoerced teskimony of 3 Wwitness
digeoversad as a resuit of an illenal coarch need nob bg =S0p=
pressed as a produckt of the search, in part hecausc 3 wikness
might well volunkbteesr kis testimony in any cowenk,

Accordingly, the coptroversial element of this phase of che
case is not bthe inevitable dizeovery tule as such, buk {gs dil-
ution to the point where it reguices only proof by a prepon-
deranope of the evidenge of a highn likelihﬂad that the evldence
would have been dlscoversd in bhe absence of the unlawful

search. E@}; dilption is troghlesome on tho merits.  Howaver,

—— L —— ——_ an e —_—————— e —— s —— -

Eirst, the admisaion of the qundealer's evidence probably could
e sustainmed on Ehe theory of Coceelini, thak the inte-wvencion
of the wvhcoersed cooperation of a witaess usually disszipates
the taint resulting from an unlawful search. Seannd, the

brisfz have npot ipdicated that this issue has arisen anywhere

onkside HMew York.,
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4. Warrantless entry to effectuate an_arrest.

hag never decided whether a warraptless entry inko a privace
place to effectuakte an otherwise proper arcest violakes the
fourth amendment. Tn United Stakes v, Watsen, 423 U.5. 417
(19751, the Court sqguarely appeoved the traditional rule that a2
wareant 15 not regelred Lot an acreskt in a public plage.  Ju=-
tices Powell and Stewart concurred separately to emphasize Lbhat
the Court had not decided whether the police gould enter A pei=-
vate place Yo offectuate an arrest withpout a warrant. Jugkice
Marshall, joined by Yustice Brennan, dissenking, complainesd
that the Court's decizion would entail that such enkries could
be made without a warrant.

The issue haz produced a profound diwision amang the

American cowrts, See Onited Stakes v, Watgeon, 423 .50 411,

433 n.7 (1978) [Powell, J., canturcing]. The kraditiopal Dosi-
tion i= khat adopted by the Hew York Court of Aopeals. How-
ever, appellant=s irdicakte that thelcuntrary view has beon
;dnpteﬂ hy"iﬁé(ﬁﬁj qth, Eih, Tth, Bth, 9th and D.C. Qirculcs,
and the bhighkest courts of Arizona, Califermia, Colarado,
Massathusetts, and Wisconsin. The conflict botween tho MNow
York Court of Appeals and rhe Segond Circuit is especially
problematic, berause it will reguire the federal courts tao
isguer & stream of heabroas coEpus writs in Eavor of Hew York
Prisonces, with all the sttendant burden &n the courts and

fricrion beeween seake and Federal sourts.
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In light of Watson, this secems a logical time For the Court
to resolve the question. These apprals presenat the issue
sgquarely, and the Legal Aid Socieby bBas submibtted a good
brief. The Wew York Court of Appeals does nok give plenary
treaztment of many cases, and the fact that it d4id =0 herg ovi-
dences the impoctance which that court attaches £ the issue.
The plenary kreatment and the =quare holding below alsa asture
that this Court's response to the Jurisdictional statemenks
will recleve widespread rotice.

The Queens County Districk Atbtorney has filed 4 motion ta

dismiss or affirm in the Riddick case. The Hew York County

—_—

Pistrict Attorney, who is the resoopnsible official, hes not
responded in Payton.
10,24 ,/78 Lacy Opn in

statements
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Tor M. Justice Powell

Rer o mo. JE-5420, Payeon v, New York

Na 78 -541f Fddiele v tf-

The Seate has [1led a4 Yesponse, FHrled A potion Ea

treat part of the Jurisdigctional Statemsapt as & patn [or

cert., and & motion to defer consideration of the appeal.

with respect to Ehe issue of New York's "inevitable

discovery' rule, the State argues that this is not & proper

- _—— — _— J— JE—

appEﬂl-beuauSE it does oot deaw into question the
constitutionality of any state sratute. The Jurisdictienal
Statement, inspfar as it raiscs the question of the validity
af tha inevitable disgovery tvule, shouvld Le considersd as

a4 peEln Lor certiorari.

The Stace npert arguacs clat ceet. should be depgled on
this gueston. A5 T vnderscand the Stace’s position, 16 is
that the ovidence admitced under the inevitable discowvery

tule could hive been admitfed properly under the rule of




S ) 2,

attentuating announced in United Stares w. Ceccolipnd,

435 U.58, Z6B 1978y, ERur it is clear that the New York
Couet of Appeals relied on the inevicable discovery rule,
And rhe State does not arpue thae applicacvien of the
ineyitable dizcovery rule will always produce the same

resuwle a3 applicad on of the Ceccolinl rule.

With rcegard ro the New York arcest statace and ies

consticutionalicy, the State raises bwo interestlng poilnts.
———rre

FirsyL, iv argues that ehe record does not show clesrly

et ——— e ey

wiether or not the pfficers who entered Payton's dpartment
did zo uader exipent ¢ircumstances. ;t notes that ja the
Cr. of sppeals, Judge Waechtler, dissenting, concluded thate
there were such exigent clbcumstances. Based on Lhis
onoevtainty 1o the factual record, the Ztate supgests thet
it wonld be best to hold tiis case for Riddick, the ¢ompanion
cdse. There, decording o the State, thete were no ewipent
circumstances, so Lhe constltucionality of the scature is
preseated clearlsy.

Jeconrd, the State raoises a point that i5 as relewvant
ta Ricddick as to thia case., The officers in cach casce entere

L e, PR S— - S
the dwellingz of the defendants fn good faith veliance on a

e e, e, e T T T T A e 1
statute whose constitutionallicy tad nol been chall engped . Thera—ﬁfg

fore, owen L the statute is now adjudged unconstitution al,

the evidence resulting frow che enfry should net be suppressed,

Sioce to do so0 would ot screwve che purpeses of the sxclusionary
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rule. & similar issuwe has been raized Lo Michigan v.
NeFillippe, No. ?7-1680, cerc. granted, where Che
consticutionality of a Michigan criminal statute has Boen

challenged.

Lf the Courc decides to bake Riddick, then 1
think chat it should also take . Payron. The inevitable
discovery rule, as applicd in Wew York, appears L& me to
be worchy of the Coare's sttenclon; the fact that ic
shonld perhaps be disapproved Lor another rule rthatb would
also allow the admission of the evidence 1o this case dees
not alone make the question wnccrtworthy., If it appears
after full bricfing chat chove is A substancial gquestion
uf the existence of exigeat circwsstances in Payion, and
i{ Lhe court'z decision on the constitutignalicy of Lhe
arrest statube makes it necessarvy, the Court can romand
en that lssue, The ruling on the applicability ol che
exclusionary eule, 1T the Court determipnes that the statute
iz unconatitutional, should be attuned to the result in

Michlgan v. DeFillippo, bur this 1z po peason to defer

consideration of the constitutionalicy of the staute,

I chink the state is correct that the Courtc's
jurisdickion gyer the Issue of the loevitable discoverwy

rule is under the gerviovari jariscdiction of §LAST703).

C_
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T Erie [fate: Marceh &, 1979

From; L.,.F.P., J¥.

Ho. 78-3320 Payton v, HNew York
Heo. 78-5421 Riddick v. Rew jork

T DO W

The guestion presented, as stated in appellant's

jaint brief, i8:

"whether Mew York statutes which, even in

the ahaence of exigent circumstanccs,

anthorize warrantless, nonconsenktual aod

forcible entries for the purpose of arresting
. a4 person in his home vislate the Foarkth and

Fourteenth Amendmentst

Thess Ewo cases invelving uarelated orimes
[Payton, convliceed of folony murder, and Riddick, convigred
af armed rabbsrvy} were considered together by the WNew York
Court of Appeils, and thougl the Eagks wvary they prescent the
same isage: whekher Ehe Hew York acaktutes that author ize

—— 1 - T

police officers to enpter a orivate home to make an areest

F-"f:"'l-l-r_l'_._,.
wheare there it probkable cause far the acrcest, but where the

— e L . —er— = — e

nEtficers have po warcant and there are no exigent

T e M L L) — —_
—_—r . ——

CLICHmEtBHCEEf are walid.

—_— ——— o —

———

Bath of the enctries here wets made in the ﬁa?time_
In Fayton's case, the afficers announced thelr oresence

. and sought b0 bhe admitted before breaking dowWwn the




doar. Pavion was absent, and the afficers nevertheless
- —— 4~

seacched his apartment - sei2ing some evidence in vlain view
-aret e el

—_——— —_——— . —u

frhat was admiftted at the trial}y and obther evidones that wan
not admitbed, In Riddlck's case, 1t 18 conteaded that no
anoodncement was made by the pfficers, whe were admitged by
a three—year-old ohild.

The qQueostions arose on mobionsd EO uUDpPress. _Ef

the entries inte the homes to dreesk wWorae wvalid, the

—— e T
eEiEEEEExEE’E&EiEdEEEE*EEEFEEEiEElble. 1f invalid, the
evidence chould kave been suppressed.

The Wew York Courk of Anprals sustained the
validity of the stakte statutes and of these particolar
arresdts, dividipng 4=3, The oeinicon ofF Judqge Jones, Eor the
majorlty, i3 a2 good opinion in the sense that it sets forth
fully and fairly the arguments on koth Bides. %Eﬁkiigg on,

{j)the cammonlaw, the fact thatISGME Ehirty states have gimilar
stakutes, angﬁlhe ALI Code of Prearraignoent Pracpdure,
Judge Jones cancluded that the scate had che betcer of Lhe
Argqumrent. He alas reasoned thac entry £ arresi s nok as
intcusive as a search.

Three diszenting opinions were weitten, and thess
also make the familiar argquments pro and con.

It i3 agyeed that thiz Cowrt khas never decided

this precise lagsue, In Onited States v, Warson we sustained

tho walidity ofF an acreskt, onn probable cause but without a




warrant, when made in a public place. In my roncurting
opinion, [ made clear my own reservation of juddment with
respect to an arrest in a private home,

I contipuse to have sevious doubt as to the
walidity, under curcent constitukbignal doetreloe, of sSach an
Arrest. To be surc, those were daytime arrests, and the ALI
Code draws a distinction betwsen entry during the day and

o e s T

encry ak night. I would prefer nmot tg make gsuch a

distingticon.

IE Ehis e¢a%e came bo us on the guestlon whether or
rat bthe evidence shﬂuld.haue beon suppressed, 1 would bave
answered in the negacive on the ground that the gfifigers
acted in good €faith pursuant o 3 Hoew York statube that has
boan on the books for many vyears, and [ndeesd Lo acecord wich
the law of thie country since colonial days. We toak the

cases, however, B& decide the Fourth Amendment gquestion, and

—_———

thguparties present thelir pringiple arquments on this basis.
The fimal section oF the state's hrief, however, does argue
Ehat the esxclusionary rtule 15 inapplleoable with respect to
Fayton for the reaszon I stated. The state argques that
Payton has no legitimake interest as a litigant except to
have the pxclusionary rule apply ko thae evidence seized,*®

s I om famillar with tne acrguments poo and con in
this pase, T will noc need more than a summary hobrail

memer andum. I will, of course, wish o descuss the pase

*See fnptnute nexc page.

3.
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with vau, and pacticularly will wankt Hﬁ?ici¢fs to whether T
can teach the copstitutional issae in uiewﬂmy long~held
opinion that the exclusiconary tule does not apply where an
offirer acts putrsuant to a presumptively walid statube,

Mopeowet, in a recent argued case {the name of which I

cannot recall), a maijority of the Court accepted Ehis wiew.

'r+F+P-| Jr.

*Tt is not cl=ar co me why the Stake does ot make
this same arquaement with resoect to Riddick. Perhaps it 0I5
hecayuse Riddick has seryved his torm [atter his mobtion to
suUppre3s was overruled, he vled gquilky to the lasser offonsc
oF poasession of a controlled substancel, for which he has

sarved Bis sentene2. He remalos incarcenrated For armed
robber v,
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- @  Eureme Conet of g Hriter e
/ Wrobington, N, @, 20553
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CunHRCed O
rmE CAHIE7 JuST:CE

March 3, 1974

= {TE=5d20 - Pavtan v. Hew York
{TE=542)1 - Riddick w. Hew Yark

MEMOBRANDUM TO TIEE CONFERENCE:

Thrse two céses have potential for ranging
implications and I oow vwote ko afFfirm witch the
cavoat that I do this now te afford Lewis time to
"turn around” on the question OFf reargumcent.

Payton, in particular, is an appealing, "hard"
cA8C with kheo hazards traditionally associated with
hars cascs.

] copnsidercd and rojected the idea of
arsigning for a memo., Such an foportant case ought
ko have botrer advogates on both siden, If we
rearaue, I would faver inviting anices counsel an
"hoth zides" (including the S.G.0.

Eegards,
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PRTE:  Auqust 24, 1878 “Hrasiefiail Tla fravalii of joswtmddy "
LAt & PR At e e
ME: Mo, 78-3420, TE-5421, Pavten v, Mew Work, Riddick w4 E
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These cgurwved-lipne (Ca325 peEoscent Ehe "gueslion .
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whether the Pourth Bmerdment 185 viclated by A Stave skatube ru*JL'
FH fhd sty romdolil rbadnd s, o
WwarrantlREs, nfnoon : LOtd LN i e
E Ay N <
Mén Enore are oo =T

that awthorizoes

kome in owder to arrest a po

prigert sircemstances supporThing 1mmediate actaich.,

PFavton

— e ——

w. ¥aw York -- Rartly oo kho

orning of
et s Peaaw
January 12, 1370, Fayron robbed a Maphattan cas station and

ckot the manager, who laters died. An oyewitness identified

e

Favrion A% Ehe lixcly Killer an JJaguary 14, and soinked gut
&

o 7:30 the

Bty - Al wp Dgaidhar
attempbad o

F¥,

enter Payton's apartment wikhouk a warrant. Atker beeakin

;_‘ ,L. —
down_ the dacr with a crowhar, the police enboved Fayton's .
ik LIEL L

Mosk of tho

Fayron's avartmenl o police Khat alternoco.

followiog marnwnd . Several potice oEflcers

empty apartment and searchod

ir_rnoroughly.
T e i o

ﬁvﬂiﬁaf;#bwzm-5@;¢{;.£%ﬁzjijzquyu 5;u PR SO g 2 q
ey, ttdainliing F.5., Agreidl wnFly mac s Gl gl
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2.
ey idenoe 2ol Zed durirng Ehis ocacceh was suppeessed —-- with
the agresment of the prosecution -- before treial. Theoere

M

.
‘Wwere Lwo exceprtions: a =shell casing that was found in

e i T Y —_—
"plain wvidWw" an bap of a4 sterpn =&t and which matched shell
R o
ras:ngs at the scene ot the crime; Jnd a recelist for the
[ ) Tt

futchase of a rifie, which was not admebbed directcly inko
- —t————

the rpecoprd botr wWhich ledoealicoe bEo Ehe store where Payc-on

had wought She cifle.  The testimooy af the gqun dealer who

sald him Lh rifle WAS aam.ckbesd cnder Mew York's
"ymavitakle discovery” Tule, wWhich admies eUidenoe
discaverted on the wagis of an itiegally seized "lead™ =o

long as the police would inevitaoly have come acrossz the
evidence in th=a coarse of ARVOSESgAL LT, Fayran
surerendered £ bhe palice ob January 1. He wasz gonwvicted
aE Felony murder and sentenced to 15 years te life. This
appeal from the Hew York Caure of Appeals :hﬂlleanE_Eﬁ_llj

and 78 of the Hew 4York Code oF Criminal Drocedure,
e e S I e I i e

—_——

providing that a pelice offiger may break a dodr or wind o

e . _--—-..__—"-\-\.\__...-—\-\.\__..-"_1-\_—-_‘—"‘"—__‘__-_‘_"_"
in order o oareeSe o telan.
T e T A i

RidAdick w, ¥ew forx -- To June, 19773, “he Hew Yaork

City pulice knew that Riddick was wankted 1n cornection with
aoeveeral cubberies. In Junuacy, L1974, Ethe pulice leacoedd
Piddick's homr addroess in <he Bronx, Dubk they did nwt
approack the apartment until March 14, 14974, AT noon an

that day, the police were admitted to bhe apartment by

s — —

Riddick's threo—yrear-ald zon, They fourd Riddick in bed.

-—_— e =TT —— e

Afrer announcing that he was under arrest, whe palice



i.

ardered that he get dressed, The bed, matiress, and

. jﬁaif

Avesger wote scacrched, ard heroka was found ip the dresser.

e ————— z!md__

The kErial court relesed to suppress the heroin as evidenan, e

£k Eiiﬂich pled quilty to criminal cossession of Arogs and
wan santenced Lo Etwo and one-hall te Pive vears in prisecn.
L Upder a4 sSpecial Hew Yorx stakute, he ¢ar appeal tbh=
Suppressicon culind despibke his gulley wlea. He has secwved

hi= serntence but i= pow in prizan far armed robbery, This
_—y -~

.-'E-f- ]ff- At —_———
M . ppeal  Erom bhe Hew Yorek Cowutt of Ahppeals challenges &
] _ . ey
14QL£; ot the MNew York Code of Criminal Peoooduare, which
M authorizes a police oEficer with a reasonethle belicf that a L

4 warrant im order [ arrvesk bthe suspect,

a1 sugpcect s on the premlSces to enter those premises withoot 27 ‘s 4

I. ¢Can Paykan <laim the bBerefit of the excluzionarcy rul&qf_’g'l-\‘}

cyen though tne police were acbing ip qood faith under a

oresdmetive]ly walid seatube?

The oply remedy available te appellantis 1 Rhis
case i sappressian of ke ewvidenese sei1wed during the entry
2f their homes. The &state argues thar  Payton 1s oot
entitled to such remedy hecause when Lhe police broke into

his aparement. V0ey  had no reazon to suspect bhat ?hnii};{;iéﬂ—.

s R —_—  ——— T

Jtiong were nob econatitutional.  The sbate does Akt oress
— e — e T
this clatm with respect to Riddick becauses his grreat Shic

uecatrred afrer trig Coart cast doabt o the

constitutionality gf warrankless home AFETESTS 1a eRtonSiv far AP

Her Frore. fy o
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) )

dizta in Coplidae v. Mew Hampshice, 403 0,5, 443 (19717,

npprllants counter thak the litigant im a case mi3bablishing
2 new lagal stapdaed shoold gain the 2enefue of  that
standard even iF the mew role 15 othorwirRe prospecblve Ln

aperation. This achiseves two purposes: L] Te prevests the noit”
—_ - = =

courk’s action Erom beoind A legislative pranouncement 5[! 'y

tuture policy, or fraom being mere dacka;  and 2 T
CresSarves incenkives for irndividuals (5] litigate ﬂﬁjh;ﬂiL
T e

copstituticonal rights.  Sec Stowvall v, Dennc, 3133 U.5. 293,

0l 19671,

A odistinetion should be made bebworn cases where a
litigant argues Eor 4 new leg9al standarsa and those where A
patrkty Seeksd the henefir of a new  standasd  that  was

anpounced afrer the avyernts in Ais cage accaryed.  When this

Caurt kas altered the excluationdary rule in recfnk years, it
—— T T —_— T T ——— —_—— e -
has Almost always made 1ts vuling erospective in effect n

arder to minimide bhe disrupticn of the law enfortcement

system. Ses Stovall v. Denno, gupra (Drospeckive effect to

-—mara —— =

rule of Brieed State o, wWade, 338 U.S. 218 (L9&T1, “hat

linp-—up evidence is  inadmissible L suspeck iR nat

represented by counsel stk Uiee-up)r Faller v, Alaska, 393

v.%. BO J198B) {=same for Ler w. Flarida, 39% 1.5. 374

(319631, holding evidence 1nadmissible f =seized in

vivlation of Federal Comfunicatioas fe-ed: NeBist w. nited

Eraken, 334 0%, 24d [14989) [same for HKat=z . Uﬁlt q

a
—

States, 289 L.5. 347 [(Ll967)], cEcivding ecvidence  from

wareanktiess wigpebtapl: Williams w, Florida, 401 C.5. G4E




% )

5.

(19717 J{=ame Eorf Testriction OF ovidoenes: admissitle from
sracahes incident Eo Artrest announcead in Chimel w.

= 3
California, 395 U.5. 752 t1873%1; Uniged States v. Pelt.ir,

——

422 p.5. 53l [19%%] (zame For oxclusion of evidenoe Team

rowvipgd barder stop in Almeaida-Sanghez @, United Stakes, 413

U.5. 265 (L9731, var in all of the rcatces that fiest
—— oy e Ty T

—
articulates the #Hew Legal rule -= Wade, Les, Kakz, Chimel,
e T L T
and Alseida-Ranecher -- the defendant receleed e bonefin
X e N

- e —— -

— -
af the rPule.  The Oourt has carefully styuck 2 bhalaoce
———y,
Do W o +he society s inteeeskhs ip gffoctive law
enforcement and in 4he vipdigarigm of merscnal rights.  The
cauvres will orly exclude evidence when Lhe defendant bas

established a new princafle through  litigation. Thiz

porlicy would permit Payton o win oxcluSian of bthe ovidenss

e, S — m —— —_— e, —_—

in this cage.
—— e e

Pernaps appraciating Ehe Fopce of thi=s
distinction, the state proposes a threp-skep khostk Far when
good-faith" chough unconstisJbional aotion by colice would
nixt. result in exglusion of evidence!

11 %When the pelice acktion 1% puragdant Eoo an
unaTbigusus Statube;

2] When the statute "clearly was not deSigned Lo
evadns Pourth Amondmen: reguirtemerts"i and

37 Wheo the police entertaln no doubt=s as to the
consctitakionality of the enackment.
There are serivus problems with Ehis  teosh. The

identiFication of "unambiguocus" Statutes might A0t be cAsY.



% )

‘ Wwhile major problems of prook might arise far any aerfendant
atterpting to prove kthar pnlice ocfficers thoughh a skatute
was of duobiows constituticnality. And determiniog Ehabt a
aktatute was desiened ta evade the Fourth Amendment might
not b merely difficult, but might also reprezent Lmpropar
apecilation as to legislative motives,
Blthough the state's arguiient  here  is npot

— .

compellina, its distinction bebtween Riddick and Paykon <n
———— -

—

this izsuse iz oSimilarly wnoervzueasive, The dicta in
%—”W

Cooalidge was, after all, dicea, It seems unreadalistic ko

Ly

et

S

cxercl local police departments to modify their practices
ro conform w0 gratdvitous judicial statements Thes T woeld

|
J think tkakt Payron cannet be denied exelusion of ovidence
.\ without alszo denying Riddick,

IT. Iz tne Fourth Arendment viclated Dy a Wwarrantless

entcy to arrest}.ln *He absence cf exinent ciccumsStarges?

S Tniz Court'n past ckbenaive dizscuszions of enis

Py - . . . T .
fffﬂ&ﬂ/ guestion kave came i Caalidge and im yowr councutIence Lo

———— e
Wﬂimd Staves v, Watson, 423 U.S. 411 [1%76). Because all
e byt opoe of the judges below agrcecd tharn neithar arrest

inwolved exigent circwnstances, the issue now before the

Court 18 stralightfovward. Tne Cowurt musk  doecide G f

wartantless home arcests ace more Jike warrantless searches

. ar bike public arvresks,  See Note, The Conscitutionality of

Warrantiess Home perests, 78 Colum. L. Rew. 1530 [(L978)




) )

7.

. (fortheomingl. This deciscon involyes consideration of the
weight of experience and a4 balancing of the interesLs at
Sbane.

4. The Preccedents -- Yoo concdrrved in Watson,
degpite coservations, because "logic musbt sometifes defer
ko history and experience,” You poaipked put that no other
decizicn wn Angln-dmepican law had reguired o warrant for
EE’_l_if‘ arrest. The ®ituvaticon i% not 3¢ cxbtreme in The
instant cafe, althouqglk the geaevally low regard of the
common law Ear acrresk warcants has been reflected in many
decisions approving warrantloSs home arposta, 1 have not
gxplored fully Ehe vartiouS common Jlaw pommentatsors involwved
{Biackstone, Coxe, Hale, et _al.)y, or the garly cazes, hon
Lthe prepandetrance of  the evidence seems toe favor The
ztakm's wview that the oommeg law did not requigs § wargant

brEnra an officer coald break inte a home bto alfest an
—_——— T T e,

i.

|

fepdarrest.  Still, there Wweee disseatees from bhe domipant

M*ﬁ’g wiew, Soo Blakey, The Bule of Anngancement and Onlawfol

’E,..-l-l--

\

Entcry: Miller v, Uniked States and Ker . California, 112

M. Pa. L. Bev. 468 (1964): Columbla Hobo, SUPTd.

Pethaps more jmoorsank, soeveral  lawer gourts in
- ——— e —y

—_ ———

tecent years hawn sonelJded thak ehe Fowwenh amendment Dans

A

such entry without an arrest warrant. Judge Prebbyman in

i

3

T

frear i v, Uaikbed States, 179 F.23d 456 [D.€.Cit. 194899,

e

was the [first =o rrach this corglusion, but it has sinc=

een gpdopred by the [3,C. Circuit en hane, Dorman . UnLEEg

i

r

tates, 435 F.24 3% [(D.C.C0ie. 19YOY fem Bang |, and four




k —n Ty e e m ——

s \

F Septaceds W*ﬂ'?,td?i'

Crssaapintn, Lotar— ety B

CtMer oLlTouiks, B2a United States . Proscoty, 581 Fl2d

1343 19¢h Cirv. 1978)+ United States v, Reed, 572 F.2d 412

1Ad Cir. 197E): United Staces v, lelpbrcf, SR3 F.zd TI9

{Gth Cir. 197711 Yance w. Horth Carolina, 432 F.2d 954 [4th

Cir. 1976). Fiwe sktate courts have aporoued wWarrantless
el A
heme  arrecsts, while fiva [includimg Califarnia and

Massachuserts]l have Eound them uncsonstlturional. Calumpia

Mole, sgpra, at 156553 n.l4. Consequently, Ehe weight of

—_—  —
precedant in this case i85 nowhere npear as overwhelmiag as
T N ———— S ————— Wl

in Watsomnm, ard would nok seem to justify acquiescence in

—_— -

bhe anciant, and possibly outdated, wiew of warranmtbless

home arrests.

H. The Balancing -- A5 in As05k Fourth Amendrent

cAses, Lthe competing concerns atre effective law enforcement
and the pruovacy and Llibertcy &f the indiwvidual. Yoa have
glready outlined the difliculties for eolice officers in
the Wakson concurcence: the oEfficer will have o decide
wWhebhor #h%‘ﬂﬂth a warrant early and risk hawving 1L 9o
"utale” during the rest of the investigatwon; or whether to
bold off on seeking a warrant, only £to have event= dictate
a agick, Wwarzankless arrest that may be viewed suspiciously
by a geviewing couct., Some reliel from these dilfioulties

i jmazuibrle bLecause arrest warvanks are less likely ro go

=£tale thap scarch wavrraats, [n Ythe areest warrantSseacoh
g — iy . —
warrant distinction, #ce pe. 11-13 infra.)  In aaditian,

Lhe exigent cilircumstanges crrephion shogld prevopt many

— e — —_——
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9.

difficulties.® Cgurts should Be =sensitive to si1tuwazions in
— =

which the pelice haye properly delayed acguisition of an
arrest warrank while an investigation developed. kot Eound
thamselves in the midst of exigent circumstances reguairting
an immediate  arresk. Th vwiew of 1he samcbimes Crratids
apclicavion of the cexigqent ciccumstances oxcephion, this
may prove a tall order. Then again, the loweir courks seem
te err most  freguuently <on the sikide of fipdino exigent

CLFoUmaST Anaes, F.g., WVange v, MHarth Carclina, sugra

swartantless: home arrest justificd by exigent Citcumstances
even though the police Foond time fo Acguicr an invalid
waryanl, befovse ohe arpest].

Several persomal inwerveste in privacy dJdistingaiah

—_—

this Ejtﬁﬂiiﬂf_fifm the pubrlic arrest dealt with kn Watson.
— - - _—

Fivrst, the central focus of the Fourth Amendacnt s o the
sanchity of the nome, and there mJyszt be a greator oomloorn
for constituticnal procedurss when entry into the home is
involved. The legitimate expectation of privacy [s highest
Ehipro, Secaond, Lf ths nome (s shared with others, a
warrantliess oatry will invade Lthe privacy of all those
people. Finaliy, a warranhless [pkry 00 arresbt, a5
demenstrated by Yhese cases, Ccreates several opporbunities
for &earch without a warrvank. The pohice may bave o
Erave]l theowgh several vooms in ordoery eo Find the ouspeck |

*In practical teemrs, Lhe epigont erepcumstances "oxcep-ian®
is really guite Tardgre, Since abog:t three-fourths of all

arresks oocer within a day of the crime, and half rake
place within two hours of the orime,




o\g%\

%

and all objects in chose fooms may be Scigcd under the

a0,

plain view dackrine. hs in Riddick, search Lracident Lo
arrest iz also  justified, and  copatitdales a  feveher
intrugsion by the state. These search opportunitics may
rempt police Lo “time™ an arvest when the Suspeckt is at

home. See Hote, Warrantless Entey to Arrest: A Practical

Solution %o & Fourth Amendment Problem, 19ta v, 111, L.

porum 655, &5B.

The majority opirnion Eor the mourk bolow arguaed
Fhat anp aetrrest is simply nat as Dig a deal as  the
tansacxing @E a howe, ) shoald nat be subjected ko
similar restraints, Th?fﬁ;dfl Fre=Arrawgnment Code of the
American Law lostikwute takes a similar position: " [Aipact
from search considerarions, 1t is Ear from clear that an
arerstk o oPme'"s home is 50 much more  threaten.og OF
humiliating that & s%rept arrest. . . " Id. a4t 347
(19751, This sSeems wrang. Thoeooe may oo praclical reasons
for permitting & publi¢ arrest withouk 2 warecant buk not
pecmitbing a4 premises Searaeh «wikhowt o warrant --  for
edample,  an individwuxl may flee, while a building i3
skationatry. But “sgarch considerations™  may  nob be
divorced from the conseguences ofF wartantiless home arrests,
ard ewen Jestire White doss not think a search is moroe
burdenseme bhan an arcast: "ITTihe Ltewatian and disruption
of a man's life amd privacy whish stem from Ris aveest are
ardinarily Far greater Lhan fthe relatively minor intrusions

attending a search of nisz premises.” Chimel . Califcrmia,



)

11.

sdpra, 385 U.3F. ar TV¥e (wWhite, J., disserting], The
oppaebunity ko challenge pechbable coawvse a%b o a prelisinary
hearing ot 1o seek damages Trom the arrestipg afficeras are
imperlect roemedies for the diniury zuffered from Falze
arcest.® An alternative way of thinking about the gquestion

was  sugocsted by Judge FPrebbyman in Morvison v, United

Stabes 2p2 F.d d 43 (EB.C.Cir. 1958y, Wi e b
charocterifed an entry (or arcrest as o search for the
person, and thereby subject bo a warrant reguirement,
Floalivy, although ene ALI retains the distinction
betweon dayewme and nrghttime enktries, there seems litkle

—

Basis for Lk, The eviles of wacrantless onloy —-- intcusian

I—

o legitifmate expectarions of privaey and aubjoction Eo

in

"ipggidemtal" scoarch —-- de Aok Seom Smallocr whan Bhe sum 16

shining.

T1I. What kRipd of warcant?

——

Ar oral agqurent i March, 4 greatr conbroversy
developed owor wnothet  Eke arensking olfiesrs chould
acyuirye 4 search warrank or an arrest warrant., if a acarch
warrant iz cequived;, then a much greater problem arises of

"f8taleness" of the warranmt. IE an arreRb Wargant

e g™ ™ WL
*The shisbe alse argue: that a warranmt requirement Eor home

arroestg wirald hawve Lhe unEorbunaLe cEfieL ar ke
preliminary hearing <f coducing a defendant's chance ot
Sshowing no praobanle cause for arrest, and would gngermine
hig chances to seek &  damage  cwuredy  subsSeguently.
Bppellees’ brief at T2-T75%., ERemarkablse.



*
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iz all thay is perded, Lhe guestioners suggested,
the resele 15 protection of the wndividoal . oot the hame,
This Pprotechtian may seerm anomalous in visew of Waksan.
pltoermatively, 1f only an  arrest warrant is  reguired,
ghould the sSwearing eofficer be held to  demonstrate
Teradonable cause to beliewve that the swuspeck a2 in Bl

premises jdentified? Indecd, oeed the warrant identify apw
_— —_— e — T aa— T —

oremises at all?
_— == """ T

Coungel Eor appellants argued that a simple arceost
Lt e aeiets comm:
warrant

would satisfy constitutivnal concetrns and that po

— — —_r————— =

- — T T Ty, e T e T e T =M=
ﬁ‘r -’.ddreﬁﬁ TlEEd ba EF"E{.'j.EiEd. Hi .ﬁ.l.ﬂﬂ Eidj.d “Ihak the arreﬁtiﬁq
—_——— T -

T

- u?$Jr cfficer would need to have peasonabkle fause B believe the

. we - RASpect Wwas of bthe oremeses at eime aofF onbty, bat would pot
4"1")\ need ko assert that when he was aeeking the warranc. Thia
fﬂ;f CYpositvion is conerent, 1f not elegant. The reason for

—_— e e, 3

—_—

tequiring an artest warrank before permitting entey inko
bb the kRome is to provide the added prutection of review by a
neutral and indeperndent magistrate of the presence of
probable caase to arrest. This protection iz provided
whother or pot the warvant moocifies a4 home address For che
sugpect.  The existence of reasvnable cause to believe %he
saspech 18 oo YMe premises is likely curn on the immediate
viccumstances of the police approach to bhe dwelling. By
requiring an drrest warrank Foy nome entzies Bo arrest, the
result would be orotection of the home, zince the police

wiptlld =LEYl e apole o make warranbtle=ss public arrcests.

Thus the apparent anomaly of cegquiriag an arrcst w@arrant Lo




% )

13,

orotect a premizes fades oo closSc cxaminakian.

Iv. O:d the police enter  Bavton's  apactment  1n "hal

pursuic™?

Judde Kachkler below soncluded that becackse the
oAby into Payton's apartment was only Ehree days after the
rurder, and oaly ane day afeer Lhe police learned his
addregs, ik was parr of a “"continuous and  inteasive®
investigarjon and no warrant was teqgdited. This Caurl has
approved "hot pursuli®™  entries when the police were

pursuing a4 Susoeot a ratter of hours after thne crime.

United States . Santarna, 427 WU.5. 3B {1974 I Same

afternoont; Warden w. Hayden, 387 U.5. Z%4 (1967} (within

an bkoury. Judge Wachiler's position, which was mobt joined
by the othet =iy judges, takes a wvery straioncd wview 9f the
Fact=. 2Zince at least twelwe hours passed bebWoen 48 Lime
the police had eyewihiness fdcntification of bath Pavron and
hais aparkment, amnsd ehe 1 ime of eatry, the hat pursuic claim

SREMRE WEAK.
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in your danonotations Yo bhe ofiginal memo, wou asked about

the rvelevance of HMichigan w. DeFillippo, 47 U.5.L.¥W. 420% (Jure Z2&,

. 1879, ko khe question ol suppressing the ewvidence Seized Lo Lheze
cades.  DePillippo involved an arrest under a Detroit ordinance that
authreized the polive to skop and fquestion an individaal whose

behavior "warvants further investigation,” and makes it a misdemeanor

—  —

lor a person 50 stopped Eo refuse to identify himself.  The state

fm—— — —_— T ey —_— e, — Y e —

courts [found the opdinance unconstisvubianally vague, tuled that the

arresk was invalid, and edclwded Trom inbrvodwchbior at tyial  aby
cyidense oelzed during 4 search incidene to that arrest, This Court
gnveraed in oan opinion by the ChicE Justies that waz Joined by
Justices Stewark, white, Blackmun, Rerhnguist, and yau.

The DeFilliveo CQourt declined ko apply the cxclusisnary tule
w2 Ehe evidencs taken Meom Ebe suzpect In a search incidenke ko
AEERSL . The Court dAistinguished cases approving  supoeession of

@

cifidanose, such a5 Almeida=Sancher w. [Onited Stakes, 413 1.5, 266




2.

“: 119731, and Berger . Hew yvork, 38E 0.5. 41 118967), a5 involwing
statates that wnconstilwticnally ilanoged the wareant and probable
cAauge requitements of She Fourth maondrent,

Ih eontrast, the ordinance here declacred iE A
misdemeangy Eor one stopped for "investigation" ko "refuse
ta identily kRimaell™: 1k did pak direekly autharize the
arrest o©or sSearch. Once respondent rcefusoed B0 dentity
himself as the oresumptively walid ordimanoe rteduvired, thne
oEfficer nad probable gcause to bkelieve respondent  was
committing an cffense in his prescence and"Michigan's aeneral
arecst statate. o . avtherized the “arcest of  respondent .,
irdependent of the ocrdinange. Thre seavch which Efollowed was
valid boecavse ik was incidontal "o that ageest,

47 U.5.L.¥W. at 4808 (cvmphasis added). The Court's statemant suggeskts
Yhat no evidence seized pursuant to an wneonskbibutionsl arreeskt can be
supproesSed unless the uncenstitutiomal statufe "dircestly aathoarize sl
the arrest or seacch.” Thus the exclusionary rule will appiy only
. when  Ehe  inwvalid  atatute orescribes police  condect, Aok when
enforcement vf a vague or otherwice whconstitulinnal law will wviotate
peeconal  cights. Although this approach doee distinavish  this

Court's precodents an suppression of evidenge, the distirckion soems

—— =

%, a it ephemcral. fll criminal =statutes auvthorize =cateh incident
to arrvest, and few (1L any} staktukez have self-suecuting arreost
provizions., I a4 criminal statute (s urcenstitakional, suvidepere
seized incident fo Aarvreat I8 Wrongly taken bocause there was no
can&gkltueicnal peokable cause for the searsh. IE tha arrest was
tnval tif . ehe scarch was also inwalid.

The policeman's good-Eaith belief in the walidiky of ke
law, which L= mugh=discusaed in the apinion, hardly undermines this
oaint,  Fiest, the police are Just as likely o have a qood-EBaith

. teliet in the ¢constituticonality of A search-authorizing oiabubke, bo
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which the exclusignary rule would still apply, as any athor Statote,
Sepond, qood-Fawth belie{ skould only be relevant %o questions of
oersonal liabilitw, not exclusionarcy rule iosues., Finaliw,

neFillippe ignores  this  Court's proc goncern over  providing

JR—— —
_——— - L T - —_——— e —— -

incentives for the litigetion of personal rights hy granking the

——— T e T T Ty, e e mem e ——

licigant the benefit of his wvictary. Ses Bench Memo, at 4-5, 1 Fail
e
o ozee why any prigsoner wwould challenge an arguably unpconstitubioral
Etarute when there 1= 1 chanee thal e will Leaefik from 2
determinabkion in s favar. Indeed, any Such suik might well he
vulnerable Lo the argument that the ¢aze was not justiciahbhle Jdue bo oa
lack of adversSeness. On a practigal lewel, I would oxpect thal the
decigian in DEFiLlipEﬂ will probtect relatively few convictions, Since
it wanld orly apply in those few cases where a litigant songoessTyolly
challenged the constitutionality of a  substantive statute, 1
gquesticn whether that beaefit to law enforcement is warkh khe price
exacted in detegring Lhe vindication of persunal righes.

Applying DeFillippo to these cases, I think there may Esda

brasis for soppressing the cowvidenee, The warcantless home areest

—_— e —m—— -

Ntatube aqthnrizeﬂ CcRttain Eallggd_Eepduct; in DeFillippo,. rho

—— e e e

.

ardiranse probibited certain conduct by private Ciklzens. 0Of course,
—_—e— ——— T T T T T,

the warrantless home arcest provision Aid not “"dircctly authopize®

the sSearches in these cases, buot it Aid authorize the arrest and

thereby oreated the opportunity for the searghes, fnd by permitkting

the arresks in parkicular circumstances, 1ne Mew  York  Stakwuke

combines with the *plain wiew" and "=earch incidenrt to arrogk”

doctrines ko leglitimate unconstitutianal sSearches. Althowsh tne

distingtisn between the otatute in DeFillippe and the Xew York



a,
provision bhere may seerm seperficial, T think it may be raterial
within the %terms of DePilliopo., The DeFillipps Court discinguished
segrch-authorizing statules from  Substaptlwe  eriminal  skatubes,
presumably because Lhe Court feels that iegislation dealing wikh
palice progedures mast bhe mote SEvictly monitored.  The warrcantless
home arrest statube falls wikhin that cateqorcy.

IfF DeFillippe i YWeld ko conkeol thizs case dirvectly, 1
wonder 1E there is any bazis for rearching Lhe warranbless home arrest
issue at all., These litigants gain oothing from a declaracion thak

the Mew ¥ork statute does not combly with the Fourkth Amendment: only

. _— - . ——— T

—_—_

Ehe possibhility of suppreszion gives khem a3 real 2take in Ehe

litigarion.

_—

Daw i



SECOND SUPPLEMENTAL MEMORANDON

Mr. Fuakbigce Powzll
FroM:  Dowid
DhTE: Ort. 4, 1879

RE: Fayton v. Kew ¥ork, Ho. T8=-5420, Riddick wv. KRew York, No, T8-

Bath Sides havye 3ubmilkted supplemental nriefs in this case.
——————— e ey ———

The fores of SwWo Queskions: 1* what kird ofF warrtant shaould be

cregdiced in bhe bome arrest situation? 23 what impack does Michi an

v. DeFillippo, 47 0.5.L.HW. 4805 (June L3, 1979}, have oo Lhis caze?

1 AL oral Argumerk L.he hench pr<ssed cowunsel Ear

. . # =
appeclants on Whether Lhe home arvesk Sifusbion regquires an arrest
. e e, I el _r

o —

,"\.

|
warcant or 3 acarch warram..  Appellant nuow Enntenﬂﬁ that although A
pul L LR N

e

search warrant would certainly be an effective device Far probecting

#r ab
thne Fourth Amandment inbkertesks a2t skake pete, an accosy warranl Wowled

e seflicicpt,.  The State argquees that 2 mere arvest warrant would

provide rnoc actwual pretecticon for the bhome, while a Search warrcant

regquivemonl would be dispropoctigonabe EQ Bbe oxtent of the intvusion

caused by a home arcesk. hz L poted in the ariginal mems on RS

a2, T believe the State's positicn on the arresk warrank is

UnCoNYincing.  An arrest warrant daes provide a preliminary probable
-—--'—'"-"-lh-‘h—l._-‘lq-_h__..

2 HER determinatioen. That determindion L direchkaod Ly i.he

I'_"—""W




2.

tgividaal , not Lo bhe home, Sabl it pooveces the home becauso wibhogl
= ey
a4 warrant kthere can De n® intruslan.

2] Hy Supplemental Memorandum  in Enis case  discussod
GePillippa's holding thay druegs O | RpJT Suank ko an
unconstitutional "stop-and-identify" ordimance naed pot b suonressed
in 4 druy oresecution. The CHIEE JUSTICE'sS opinion 1n that case

’
rl
distincuizhed hetwerern s=takutes that  "defipge subsiantive _EE}mes 3

- ——— — — _— . —
1

= . . : . :
thase that Auethorise police behuovior. Suppresszion is pobt ReSeszavy
_——e— e,
in the [first insctance, he congluoded, although it 12 wher the skatuto
I __—*—-
aontrels andy oolice eonduct.  Appellant argues, and 1 agres, that
B T

the New York home arcesh ziatute 1% unconstituticnal, sappression Ls

f

vortert ander Deflllipps. The constitutionality of a2 sgbstantjive
criminal provision may bBe challenged by an individual prosecuted
wader bthat law. But a defendant will bave no ceasgr to present such
g challenge to &8 statube dicecking police conduct gnless he Can galr

eupprofslon of evidence seized undor that law.



THIRD RUFPLEXMERTHI ®EMIRANTIUM

i Mr. Justice Powell
FRI}4: Dawid
LARIE:  Qctober 3, L8473

BE: Pavbon v, WoWw Tork, Mo, TE8-5420, Biddick w. Mew York, Ho.o 7B-

Ld 2

Te 9n ehe prolusignary rale guestiion, anly one passage [Tom

wvour  corcerrence Lo Brown v, I1linoi=, 422 D.S5. 0 590 [19T75%), s

Jaiceckly poelovant:

At oLhe opposite ond of ERe soectram l:0 'teehnical?
viglakions «f Fouwrth Amendment rtvights where, f[or esamele,
officers 1n good Eaith aevest an 1pdevidual in rellanse o0 oa
watrant latetr inwvwalidated or puvrsianl ko a statute that
susseyuently is deslaved wnconstituyioaal.”

I4. a% B11 [emphasis =zuppliedl. The key phrase refers to che sort of
situptiaor oregented  in DeFilllpoo, whore o swuhstantive ctimisal
stkature is derlared ungapsEitfwricoal- I da rot think the passage

preclodes che daustinction made By tile Chief Justice in DerFillippo

—_—

Potweon atabutes aubkbarizieg oolice conduct and Suostantive laws

—_——— —_ - —_ -

- - —

requiating the candest of mrivate parcies. EBguallwy, T do oot tninx

—_———— i—a——

e — . i m———  —— - —

the passage would hninder appligationm of that distinetion e [hese
cases,  The Cenbteal thoust 9F your Splnion wn Brown focussSes on the

Attenmaation betwesrn Tne initial panckitutional wvialarticon amd  2he

quf revelation of crurcial evidence. I found nothing in chat discussion



<4

® ®
&

that would coatrel the disposition of the cxelusionary rule is5ue

heve.

fve
2. \‘m{ circdiks have SqQuakely held khat warrantless home

arcedts are unconstitubional: CA % (1B7BY; CA 2 (19781 CA 6 (1977,
— &ns 1gm)

and ZADC (1949, oer JJudge Pretiyman: L9970 en banclf =
Ted

have adopted e guidelines ocff{ered by the DIC Citcurr in Dorman v,

—_———

ciTeeeks

United Scates, 435 P24 385 (DT, Cir. 1970 ten khanzl, For

decermining when exigent circulstances would Sustify warrantless
cAtcy inte a hope b exXccuts an ArTesl: ookl : R O3 419720 CA
4 (197073, Siner  all  ehree oourts found  the epbry before thed
juscified by vxinent oconditicons, those courts have only impliedly
neld that warrankloss  onery 15 cnconstiktutional when such
clrgumstances aye At prosent,  TwWoe CIrfules Nave upneld warrantless
home arrests: Ch T I{EEP}: TR 10 ilﬂﬁﬁ}. Im 1974 Ch S appraved By
refercnce che Dorman guidelines for exigen' ~lrcumatanoes, bt that
-

cirtcult also has approved warrantless onbry inka a Wotel coom b make
. —— T — e, e e o —

an arrtest [L9T7).
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L fo/ss 10/8,/79 E}M/{:

Pavtonand Biddick

TDear Thicf:

AL you expresled 1ASt week ar 1nterest in my

thioking abook chesSe cases (ac a time when 1 had nor

refrestied my reenllection), [ naw write - having read the

hriefs carefully aver the waskend - ko say that @I probkably

Will wore 0 ToverSie.

Yoo may recall that inm Hniced  Scates-vi-Waksan, 423

U.5., 411 {invelvine the warranktless arrect in pwblic place)

’:a%b&& I reserved dreeclision as S

iy . .
;ff "Whekbther ar under whab circumstances an atffiger

-0
0
d}fJﬁﬂj- % lawfully may make a warrantless atrest in a private home or

other place where the persen has a reasorable expectartion of

L

privacy. [p. 433

There i clearly a siapificant distinetion betweenn




i

Yhe doegres of iktrusion of an acresk in o public wlagse and
that where a private home is entered - olten forecahly. To
he =sure, tke lorg history of the comPon law az adotded in
thiz country has supporked warrantless arcests, aon prokable
cause , regardless of wnere made, In pore rocpnk Yeoars,
NWONEY ., Courks have comrenceed to moke a distincklon -
etarting, perhaps, with Jydoe Prottyman's opinian b Aoracino

w;"binited-States, 179 F.2d 456 (1949, My gndperacapding of

the "current nose count" is thae five circuits, wncluding
CADC, have rejected the common law rulo, A wewberr—eF cbato
courts alsc now regquire warcants for enbry inko a private
home ko oareest, anscnb oxigenk cicocumsLlances.

It se¢oms bo me that reason supporkbs EDis toend of
aukhorities.

The Lrarnsccigpt of Ehe atqument that T missed last

Mar<h includfes guite a bic of digscussion a3 to whezher bthe




a4

¥,

watrvant shauld bhe one for arrest or for a search. The
sypplemental hrvief on behzlf appellants in these cases stakes
that an arrest warramt is sufficient. T am ilnclined to
agrer, It van oe argued, of course, Lhat a search warrant
wauld provide qeeater protoction =0 oa roesidence. T walild
peefor, Nowever, Eoogive the polioe oredater Flexilkility,  The
impaebant point 15 bthak o Sobachod mogistvate woeald have made
.ﬂ--:LnE:ﬁ:p'--'n- ..1-..--1:
a deci=icn on orobabkle cause ta&arreat.

A move trocubhlesome guestion for me [s whether khe
erclusiconary ruie should he applicd in these casaes, even
though cleurly 1f the Kow York sbaturte 18 ipwalidated nurc
decissnon shoald not be retroactive.

Stocerely,

The Chief Justiece

lEpsas
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MEM: %‘.I:'UH gyl Ao
TO: Mr. Justice Powell

FROM: Dawid
DATE = March 18, 1980

Ar: oa, TH-Sq200, 755421, Payton wv.

On pages 9 amd 10 @f his AdAratr, Justice Ztrven=s enurerates
several Juestion2 that are not berfaore the Couart in thi= taste ™, The

LTirst af the list is the "axjiaqent cliroumsiances® issue. HIR proclsa

._._.'- - .
staroment On page 0 LB "heeoacrdingly,  wWe Rawve Ao oocasion Lo
Fhe = = Coae .
consider qena#ﬂiif'{uhat =gt ofE emergency v dangerous situatlﬂnf
.

ﬁEEEF justify a watrantlef:z entcy anto 3 Rome for the turtoge of
== -
prither arrest wr search.,”
=

i thirk this languase swuecessEully mees the guestion of
erigent sircuomstanens Ea one gido. AFRer starina ak the senLereo f0v
a long time, the only modificatiocn that seems plausible would he ta
say “what oot ol ewevgency or dangereus situation would Gustify oo
warrantless entry - . . " The change is lararly cosmetic, howewrnr .,

o long as Sthe exigopr clLrcumsbances guestlion 12 oot beblng considered

in this opinion, it spems orabditous ta cagry om at grealer le=ngth.



Bppreme Tourt of e Hwifer Srirs
Porhinglen. P, €, Ar5ay

LRI Y T

Al 3T ZF G0 fag) 57EwEME

March 1%, 1940

Re; TE-5420 and 78=5421 = Pavion and Riddick
v. Mew Tark

—

Mear fewio:

Many thanks for vour letrter. Tour Suggesind
language far page 10 is a Jefinlte improverent and
1 will adgpt it werkatin.

Eespmoct Fally,

Mr. Justice Powell




March 18, 14984

73=-%5420 and TE-5421 Pavton and Riddick v. ¥ew York

Dear Jabn:
Flease 3oin me.

Sincerely,

Me. Jufticr Srevens
lfp/fos

e The Confecence




Match 18, 1980

TE-542M and 7§-547] Pavton and RidAick

Dear John:
I heve read with admiration wour flme ovinien,

My willignera to make what in effect would he a
maicr chanar in the law of many statesn, Lg dAeperndent to a
considrratkle axtent on the Flexinility that exi=trs under tho
Poagigent sircumstances rule™, You and I both, according Ea
my notes, made this rolnt at Conference.

on pAage 10 of your apipion, T assume that You were
thinking of this rule &nd noking that lb was not implicated
in thie case, Put I fear the aentence as written mavy create
gome Aounrt as o whether the Court may limit meliance on
exigent circumztances. Would you consider rewrlting the
gankence Eo read as followa:

Procoprdingly, we have no occasion ko congsider Ehe
anrt of enarqopey ov dangerpus sitnation, described
tn our cames as "exigent circumsatances,' that would
jugtify A warrantless entry inta a home for the
purpnse nf plther arregt or search,”

1f vou can make a change genecally along the
foreanlng lines, I will ke happy to join you.

Fincerely,

Mr. Justice Stevens

1fpisn
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CrniwBEan gr

LU3TIEE W, O BRFEMHERH. JF Hﬂ:’“l;h 2':'1_ ]EIBI:I / ) . ) 1,
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RE: bips. 78=5420 % 5071 Pavton and Riddick v, Mew York .

pear John:

i agree,

Sncerely,

Mr. Juttice Steyens

cc! The Confergnce




Snpreme Cenr! of the Tloiter Stales
Musbhmatow. T L, Todn

EhliwfAkWA AT

Teel GufF IGTICE

March 20, 1%30

L : CFH-54320 - Paveon v, Hew Yn;E

)
(TH-547]1 - Riddick v, Hew York

Dear Byromn:
I join yYour dissent,

Bepards,

' Mr. Justice YWhice

Copies to the Conference

. \L/'



Supreate ot of the Ilmbed Stabrs
Witalrington. D, &, 20543

CrpealCEL OF
JUSTICE wiLLiAs H AEHL AT

varch A0, L9A3

Bros Ho, 18-%420 Paybon v, Hew Yook

Lear ﬂ}'\-'nn:

This will confiom «what 1 bava alvealy =aid in oy
sprparaie digsent: pleasc jain me in your dissent,

' Aincerely.,

Me-. Juebice White

Copias o the Conference
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CEHaM IR OF

SJHUSTICE THURAGDOD MART HALL

March 27, 19806

Fe; wMog. ¥E-5420 and FH-5421 -~ Payton ¥, Hew York
and Riddick w. How York

Dear John:
Please join me.

Sinocerely,

Mr, Justicem Steveng

cer The Conference




Snpreme Court of the Thnked Statew
Wae friegton, 1. 8. 20525

CrammrHh L
JUSTICC HeRRY A& B ATKMU

Br: MNo. T8-5420 - Payton v, MNew York
Hea, 785421 — Riddick v. Now York

Dear John:

I voted the other way at conference, buk, after study

March 28, 1980

and review af the historical facters {compare my dissent

in Gantetb!),

remand in each gf these cases is indicated.
jein your opinion,
gurrence later today.

Sincerely,

S

e

Mr. Justice Stevens

oot The Conforence

I have now copcluded that a reversal and

: I therefora
I =hall cirzulate 4 two-paragraph con-
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