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1. On a certification from the USDC S.D. Ohio, the Q.zc.&Q

1.8, Temporary ‘y Emexgency Court of Appeals [TECA] held that AK%EE‘L
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authorizing a pay raise for the state's employees. The
petition in this case and that in the related case, Ohio v.

United States (No. 73-839), challenges Congress' constitutional

power to control the wages and salaries of state government
employees.,

2. FACTS: The United States brought sult pursuant to
the Act in the District Court seeﬁing a permanent injunction

T —
to prevent Ohio from wviolating the Act and the pertinent

Executive Order by paying salaries in excess of those authorized
by the Pay Board in its March 10, 1973 order. The facts were
undisputed. The new Ohlo pay bill called for an average pay
increase of 10.6% for the 65,000 affected public employees,

In a mandamus proceeding shortly after the law's passage, the
Ohio courts ordered the Governor tnlpay the salaries. Acting
uﬁon an application by the State, the Federal Pay Board denied
the application for exception (from the 5.5% wage control
guldelines) to the extent the requested increase was in excess
of 7% for the current year.

3, DECISION OF TECA:

a. TECA first rejected the State's argument that
Congress did not intend in the Act to authorize control over
state wage and salary practices, Case v, Bowles, 327 U.S, 92,
e ——
99 (1946) {(Congress need not expressly use the word "State" in
price regulation legislation in order to have intended that States
be subject to the statutory scheme). While it was true that the

Act does not explicitly state that it applies to state govermments,
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there 1s nothing looking the other way. The Act's extensive
legislative histery unequivocally reveals that Congress
intended the salary and wage provisions to apply to state

and local governments. In fact, Senator Proxmire's amendment

/

on the floor to exempt them was debated and defeated 56-35.

—_—

Hareuver;_fhe federal agenéies charged by the Act with its
administration have consistently construed it in this manmer.

b. The Act, TECA held, was a legitimate exercise
of Congress' power to impose economic controls under the

Commerce Clause. The Tenth Amendment was no obstacle. Murphy

e,

v. O'Brien, F.2d ___ (TECA Oct. 10, 1973), This case is

controlled by Maryland v. Wirtz, 392 U.5. 183 (1968), where

R

the Court upheld application of the Fair Labor Standards Act's
'-“—_'_'_"_—_"“-—-—-—-—'—-—-‘--._

minimum wage and overtime provisions to employees of state-
e —

operated hospitals and schools. While Congress lacks the power

to regulate all state activities under the guise of the
Commerce Clause, it does have the power to regulate certain
activities when it has a rational basis to conclude that they
substantially affect commerce. Congress had such a rational
basis here for imposing temporary economic controls on state
and local govermment salaries. Ohio has made no showing that

they have unreasonably interfered with its ability to function

a8 a sovereign state; nor has 1t demonstrated that the regulations

are invidiously discriminatory.

c. The Ohio state court decision is not res judicata

simply because the Unlted States was permitted to intervene there,
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Section 211 of the Act vests exclusive jurisdiction in the
federal courts over the constitutionality of the Act and
the validity of any action taken under the Act,

4, CONTENTIONS: Petrs in No. 73-822 maintain that

the Tenth Amendment bars Congress from invading the sovereignty
of a state and directing what wages and salaries may be paid

to state employees. Principal reliance is placed upon the
dissent by Mr. Justice Douglas in Maryland v. Wirtz, supra.
Petrs in No, 73-839 argue that Congress has exceeded 1ts powers
under the Commerce Clause and invaded the province of state
governments by regulating state government pay practices, which,
petrs contend, affect the very scope, quality and adequacy of
the overall operation of the state government. Petrs read

o
Maryland v. Wirtz to mean that Congress can only regulate those

;taﬁe activitié; %hich are or could be performed by private
enterprise, 592 GT;T:-;t I;E n. 27, Undér TEGﬁfgu;ationale,
they see no logical way to stop 'Congress from legislatively
abolishing the states as effective instruments of government,"
Petn., at 8. They finally argue that Congress had no rational
basis for determining that the States' activity sought to be
regulated had a substantial effect on interstate commerce, They
argue that Congress never actually examined the alleged impact
that state wages and salaries could have upon iInflation.

The S5G points to Maryland v. Wirtz, where the Court put

to rest the Tenth Amendment argument, and further notes that

neither that case nor this one turns on whether the State was
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performing a proprietary vs. governmental functiom,

"[Wle lock to the activities in
which the states have traditionally
engaged as marking the boundary of
the restriction upon the federal
taxing power. But there is no such
limitation upon the plenary power to
regulate commerce. The state can
no more deny the power 1f its exercilse
has been authorized by Congress than
can an individual." United States v,
California, 297 U.S. I75, I83-185

In exercising its commerce powers, Congress ''may override
countervalling state interests whether these be described as
'governmental' or 'proprietary' in character." Maryland v.

Wirtz, supra, 392 U.S., at 195. The Act here does nct regulate

the substantive performance of state functions. To the extent
that they function in a capaclty as employers, the States, like'
their private counterparts, are restricted in the area of wage
and salary increases. The legislation is certainly rational:

to be effective in stabilizing the economy and limiting inflation,
it was imperative that all large employers, both public and
private, be subject to the regulatiom.

5. DISCUSSION: It would seem that the federal government

wins the argument hands down in view of Maryland v. Wirtz and

Congress' abundant power under the Commerce Clause to regulate

wages and salaries. There would appear to be little need for

the Court to grant cert only to confirm this proposition.
There is a response,

1/29/74 0'Donnell TECA Opinion
in Petn. Appx.

ME
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In the Supreme Qourt of the United States

Octoser TeErM, 1973

No. 73822
ERNEST FRY AND THELMA BOEHM, PETITIONERS
Y.

UNITED STATES OF AMERICA

ON WRIT OF CERTIORARI TO THE UNITED STATES
TEMPORARY EMERGENCY COURT OF APPEALS

MOTION TO DISMISS THE WRIT OF CERTIORARI

The Solicitor General, on behalf of the United States,
moves the Court to dismiss the writ of certiorari m this
case. This motion is based on the ground that since the
Economic Stabilization Act of 1970, 84 Stat, 799, has ex-
pired, the issue presented by this case no longer has
prospective importance.

The question presented by the petition for a writ of
certiorari 1s whether the Tenth Amendment of the Consti-
tution bars the federal government from enforcing
against the States, in their capacities as employers, gen-
eral regulations of commerce that affect governmental
and nongovernmental employers alike. In particular,
petitioners challenge the validity of the Economic Stabil-
ization Act insofar as that Act limited the extent to
which the State of Ohio could increase the salaries
of its public employees. The petition was granted on Feb-
roary 19, 1974, After the petition was granted, Congress

)
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permitted the Economic Stabilization Act to expire
at midnight on April 30, 1974.!

It appears unlikely that there will be significant liti-
gation involving wages and salaries of state employees
under the Act. The question presented here is at issue
in only two other pending actions.? We have been in-
formed by the Cost of Living Council that no proceed-
ings raising this issu¢ are pending before it, And no
litigation of this mature-can arise with respect to wages
and salaries paid for periods after Aprl 30, i974.
Sec Section 218 of the Act, as amended, §7 Stat. 29. The
issue in this case, therefore, has no substantial con-
tinuing importance.

The general question of the federal government’s power
under the Commerce Clause to subject the States to
commercial or economic regulation may of course arise
in the future under different statutes. But we believe
that this Court should reserve consideration of that
general question until it arises in the context of an opera-

tive regulatory scheme of broad and continuing signifi-
Cdnce.

'As orginally enacted, the Act would have expired on Febru-
ary 28, 1971, See Section 206 of the Act, 84 Stat. 800. The Act
was then extended five times. B4 Stat. 1468; 85 Stat. 13; 85 Stal.
38; 85 Siat, 743; 87 Stat. 27. The fina! extension was to April 30,
1974,

fThe States of California and Missour are currently litigating
the question raised here. See United States v. Missouri, Civ. No.
1888 (W.D. Mo.); United States v. Califormia, Civ. No. §74-186,
preliminary imunction granted May 17, 1974 (E.D. Calif.). Appar-
ently there iz only one other action involving public employees,
and the constitutional question presented here has not been raised
mn that case. County of Nassau, New York v. Cost ¢f Living
Council, Civ. No, T4-C-618 (ED. N.Y.}.

3

In short, we believe that this case is no longer ap-
propriate for the exercise of this Court’s certiorari
jurisdiction under Rule 19 of the Rules of this Court.
See, e.g., Morris v. Weinberger, 410 U.S. 422; Rice v.
Sioux City Cemetery, 349 U.S. 70; Disirict of Columbia
v. Sweeney, 310 U.S. 631. The writ of certiorari
should therefore be dismissed.

Respectfully submitted.

RoperT H. BORK,
Solicitor General.

Mavy 1974,

D= 197405
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Neo. 73-822 Motion to Dismiss Writ
of Certicrari
FRY
V.

UNITED STATES

The Court g;*an'te.d cert to TECA in this case on February 19,

1974 in order to review the guestion of whether the 10th Amendment bars

— e —

the faderal government from enforcing against the States, in their capaciti
e S

as employers, general regulations of commerce that affect governmental

and nongovernmental employers alike, The issue arises in the context of
e e e m—

the Eceonomic Stabilization Act which limited the extent to which Chio could

increase the salaries of its public employecs.
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Noting that the Act expired on April 30, the SG moves to dismis-

e e,

the writ on the ground that the case no longer has prospective importance.

——

The SG advises that the issue is raised in oanly two other pending actions

[U.5, v. Mo. (W.D. Mo.}and U.S. v. Calif. (E.D. Cal.)] and that he has

been informed by the Cost of Living Council that no proceedings raising this
issue are pending before it, Conceding that the issue could arisc in the
future under different statutes, the S8G suggests that the Court should
reserve consideration of the issue until it arises in the cont: t of an operati
regulatory scheme of broad and continulng significance. The SG cites

Morris v. Weinberger, 410 T, 5. 422; Rice v, Sioux City Cemetery, 349

U.S. 70; and Digtrict of Columbia v, Sweeney, 310 U.S. 63], in support of

his motion,

DISCUSSION: In Morris, the Court, after argument, dismissed the

writ as improvidently granted. The Court noted that 20 days after the writ
had been granted, Congress amended the relevant statutory provisions of
the Social Security Act there in issue. Rice cance;ned a private cemetery!'s
refusal to bury an Indian. Upon rehearing, five members of the Court
dismissed the writ on the ground that, after commencement of the ction,
the State enacted a statute prohibiting cemeteries from denying burial on
account of race, Although the statute was, by its terms, not applicable to
pending actions, the Court noted that it made the case one of "isolated
significance.! In a memo decislon In Sweeney, the Court denjed cert

Mn view of the fact that the tax is laid w o¢r a statute which hes been re-
pealed and the question is therefore not of public importance. "

There is no response.

Ginty
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MEMORANDUM

TO: Mr. Justice Powell DATE: November 8, 1974
FROM: Penny Clark

No. 73-822 Fry v, United States

The issues in this case are whether Congress intended
to subject state salaries to wage and price controls under
the Economic Stabilization Act of 1970 and whether, if it
did, its action was constitutional,

The SG argues that the issue of coverage is not
properly before the Court because it was not ralsed in the
petition for certiorari. This is a very mechanical approach,
since it would be inappropriate to reach the constituticmal
question without first resolving the issue of coverage. The
8G has briefed the 1ssue, and even though petitioners them-
selves have not addressed it, the TECA decided 1t, and several

{ineliding ta State of Olis)
amicihhave briefed it as well,

The Court has deferred consideration of the SG's motiom
to dismiss the writ of certiorarl as improvidently granted.
The SG notes that the Economic Stabilization Act expired
after cert was granted, and argues that the issue is no longer
of major importance. [It is not moot, because Ohio has been
enjoined from paying a total of $10.5 million to its employees.
There 1s a suggestion that, if the Injunction were dissolved,

Ohio would pay back wages to its employees.] Petitioner says



2,

that the SG is taking an inconslistent position by petitioning
for cert in an Economic Stabilization Act case that the
Government lost in California, but the clerk's office tells
me no such petition has been filed (as of 11/8/74).

——— e

The coverage issue isn't crystal clear, but it does

seem that Congress intended to include state employees,
The Act is exceptlonally broad, with almost no excepﬁiana,
and 1t even leaves the definition of "wages' to the administrative
process, The only strong argument that state salaries should
not be included is the doctrine that statutes should not be
presumed to include sovereigns unless they say so explicitly.
This doctrine has been undermined in several of this Court's
cases, and like other doctrines of statutory interpretation,
1s resorted to only for ambiguous statutes. The Senate's
rejection of a floor amendment exempting state employees 1is U
a strong indicator of congressional intent and probably
makes the presumption ummecessary,

The constitutional issue is largely governed by Maryland
v, Wirtz, 392 U.S. 183 (1968). There the Court reaffirmed
the doctrine that Congress, acting within a delegated power
(1.e., the commerce power) may override countervalling state
interests. The Court rejected the analogy to cases adopting
the governmental/propietary distinction as a limit on
Congress's power to tax state activities. The issue is

8imply whether the legislation is an "otherwise valid regulation



of commerce." Noting that the Court has power to keep
Congress from destroying the states, the Court held:
But while the commerce power has limits, valid

general regulations of commerce do not cease to be

regulations of commerce because a State is involved.

If a State 1is en%aging in economic activities that

are validly regulated by the Federal Covernment

when engaged in by private persons, the State too

may be forced to conform its activities to federal

regulation.
392 U.8. at 196-197. Justices Douglas and Stewart dissented,
saying that requiring the state to pay minimum wages to its
hospitals and schools gave the federal government too much
power over state budgetary policy. They would have applied
the governmental/proprietary distinction of the tax cases.

The petitioners argue that control over state wages
threatens the very existence of state government. They
vastly overstate their case. When wages in all sectors of
the economy are under controls, applying the same controls _f1§%ﬂﬂfl

% g e
to state wages is unlikely to cause a mass exodus from the ' -
.

state civil service, While the state has a strong intereatyi,.leﬁ -
in setting its own employment policies, a temporary freeze
on wages is a minor interference.

I think the rule suggested in Maryland v. Wirtz is a

good solution to the conflict between the state's interests
and the federal interests. Taking a nmarrow view of the quoted

passage, it suggests that in the absence of special circum-

—— ——

stances, a state may be included in a regulatory program of

general applicability. There 1s little danger that such a

e
—

e
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rule would allow Congress to interfere substantially in state
governance, The special problems of legislation aimed directly
at the states can be dealt with under other principles, such
as those prompting the limits on federal power to tax state
activities,

The governmental/proprietary distinetion 1s on its way
out of other areas of law, primarily because a number of state

e exactly

activities f£it meither of thencategurieaﬁ(g.g., transportation,
hospitals, publiec utilities). Moreover, it is not especially
well suited to commerce-clause principles. For example,
the federal commerce power nullifies certain kinds of state
taxes on interstate commerce, The taxation power 1s Integral
to the existence of any state government, but the needs of

interstate commerce have been deemed to justify federal

interference.

Recommendations

Although the constitutional issue has lost immediate
importance with the expiration of the Ecomomic Stabilization
Act, there 1s still a lot of money involved, Since the case
can probably be decided under Maryland v. Wirtz, I would
recommend reaching the merits, ¢EENEEES—————
., O the merits, T would

first decide the coverage issue In favor of the Government

and then affirm on a Marvland v. Wirtz rationale.




5.

The State of Ohio's petition for cert in this case is
still pending, No. 73-839, The SG ralses a point of time-
liness, arguing that the petition was untimely because it was
filed under an extension and the statute authorizing
certicrari from TECA does not provide for extemsions. Act
§ 211(g), B5 Stat. 750. I have found no general statute or
rule that would authorize an extension, so I think the S5G
is right. Since the time is prescribed by statute, the
tardiness would be jurisdictional. But, since the issues can
be resolved under this petition, an order denying Ohio's

petitiom will be academic,

828
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Mr. Juetices Brennan
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Justice Stewart
Justice Thita
Justioe Blackmun
Justice Powell

. Justios Bebnguist

Ist DRAFT = From: Marshall, J.

SUPREME COURT OF THE UNITED STATHRB1atea: [N § 1975

No. 73-522

Ernest Fry and Thelma)On Writ of Certlorar: to the
Boehm, Petitioners, Temporary Emergency
. Court of Appeals of the

United Btates United States.

[Jenuary «-, 1875]

Mg, Justice MarszaLny delivered the opinion of the
Court.

The Economic Stabilization Act of 1970 ' authorized
the President to issue orders and regulations to stabilize
wages and salaries at levele not less than those prevailing
on May 25 1970, By Exscutive Order, the President
created the Pay Board to overses wage and salary con-
trols imposed under the Act’s authorization. Executive
Order 11627, 36 Fed. Reg, 20136, In implementing the
wage stabilization program, the Pay Board issued regu-
lations that limited annual salary increases fpr covered
employees to 5.59 and required prior Board approval
for all salary adjustments affecting 6,000 or more em-
ployees? The State of Ohio subsequently ensoted legis-
lation providing for a 10.6% wage and salary increase,
effective January 1, 1972, for almost 85,000 state em-
ployees." The State applied to the Pay Board for

1Pub, L. 91370, Aug. 15, 1970, 34 Btat. 799, ax amended, 12
10 8 C. § 1204 (Bupp. I, 1870). The Act wes extended five times
before 1t expired oo April 30, 1974, .

*4 CFR B8 201.10: 10121 (1072} Bee also id., § 10128

A0ie Reviead Opde § 143102 (A}, as amended, §124.15 (&)
(1872), The Aot provided for salary increases for etnployees of the
gtate government, state ymversiiies, gnd county weliare departmenta.
Elaoted state officials wers not included,

Heolroulated:

w
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approval of the increases, and a public hearing was held.
In March 1672, the Board denied the application for an
exemption to the extent that it exceeded salary increases
of 7% for the 1972 wage year. Petitioners, two state
employees, sought a writ of mandamus in state court to
compel Ohio officials to pay the full increases provided
in the state Pay Bill Aet. The Ohio Supreme Court
granted the writ and ordered the increases to be paid.
Fry v. Ferguson, 34 Ohio 8t. 2d 252, 298 N. E, 2d 120
(1073).

After the State Supreme Court decision, the United
States filed this action in the Distriet Court to enjoin
QOhio and its officials from paying wage snd salary
inereases in excess of the 7% authorized by the Pay
Board. The Distriet Court certified to the Temporary
Emergency Court of Appeals the question of the appli-
cability of federal wage and salary controls to state
employees, See 12 U. 5, C. §§1004, 211 (e) (1870
Supp. 1).

The Court of Appeals construed the Aet as applying
to state employees and as such upheld its constitution-
slity, United States v, Ohio, 487 ¥, 2d 936 (T, E. C. A,
1873). Relying on the decisions of this Court in Mary-
tond v, Wirtz, 382 U, 8. 183 (1968), and United States v.
California, 207 U. 8. 175 (1936), the court concluded that
the interference with state affairs incident to the uniform
implementation of federal aconomie controls was of no
consequence since Congress had a rational basi= upon
which 10 @nelude that the state activity substantially

4 The Pay Board determined that the implementation of the poy
inerease from March 1972 to November 1972 would reduce the
effective rate to 79 for the wuge year November 14, 1871, to
November 13, [972. The payments in issue here therefore represent
the wages and zalaries that were due from January 1, 1972, when
the pay inorense wos to take effect, to March 18, 1972, The total
amiount involved is 3105 million,
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affected commerce, The Court of Appeals accordingly
snjoined the payment of wage and salary increases in
excess of the amount authorized by the Pay Board. We
affirm,

I

At the outset, it is contanded that Congress did not
intend to include state employees within the reach of
the Economic Stabilization Aet and that the Pay Board
therefore did not have the authority to regulate the com-
pensation due gtate employees” We disagree. The lan-
guage and legislative history of the Act leave no doubt
that Congress intended that it apply to employees
throughout the economy, including those employed by
state and local governments, The Act contemplated
general stabilization of “prices, rents, wages, salaries,
dividends, and interest,” 12 U. 8. C. §§ 1004, 202, and
it provided that the controls should ‘“cali for generally
comparable sacrifices by business and labor as well as
other segments of the economy.” [Id., § 208 (b)(5). It
contained no exceptione for employees of any govern-
mental bodies, even at the federal level® The failure

3 Potitioners did not raise the statutory isswe either in their peti-
tion for certiorari o in their brief, Hather than decide a constitu-
tipnal question when there may be doubt whether there is any statu-
tory basis for it, however, we deal frst with the statutory gquestion;
which 18 addressed in the briefs of amict curiag spelong reversal,

# Congress did provide for the exemption of certain categories of
employess, euch 98 members of the working poor, those eamning auh-
etandard wages, and those entitled to wage incresses under the Fair
Lahor Standards Act. 12 U0 @ C. § 1804, 83 203 (d), (1) (Supp L,
10700, Bee also id, £8203 (&)(11=(8), (£)12)(3), and (g). The
varnous stabilization ogencees have uniformly interpreted the Act to
include the States within its acope, wee 36 Fed. Heg, 21790: id., at
25420; 37 Fed Heg. 1240 id, at 24D61; {d., ot 2408024001, Wa
have long recognised thai the inferpretation of a statute by an
implementing agency is entitlsd to great weight, [dall v, Tallmos,
380 U, 5.1, 16-18 (1965),
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of the Aect to make express reference to the States does
not warrant the inference that controls may not be
extended to their employees, Bee ('ase v. Boiwles, 327
U. B. 02, 80 (1048) ; United States v. California, 207 U, 8.,
at 186. Indeed, in framing the Act, Congress speocifically
rejected an amendment that would have exempted em-
ployees of state and local governments. 117 Cong. Rec.
4367343677. And the Senate Committee Report makes
it plain that the Committes considered and rejected &
proposed exemption for the same group. 8. Rep. No.
925017, 92d Cong., 1st Sess, 4 (1971). It is clear, then,
that Congress intended to reach state and loeal govern-
mental employees. The only remaining question is
whether it could do 30 consistent with the constitutional
limitations on its power.
11

Petitioners acknowledge that Congress' power under
the Commerce Clause is very broad. Even activity that
is purely intrastate in character may be regulated by
Congress, where the activity, combined with like conduet
by others simijlarly situated, affects commerce among the
States or with foreign nations. See Heart of Atlanie
Motel v. United States, 379 U. S. 241, 255 (1964);
Wickard v. Fiburm, 317 U. 8. 111, 127-128 (1842).
There is little difficulty 1 coneluding that such an effect
could well result from large wage increases to 65,000
employees in Ohio and similar numbers in other Stafés.

Petitioners do not appear to challenge Congress' con-
clusion that unrestrained wage incresses, even for em-
ployees of wholly intrastate operations, could have a
gignificant effect on commerce. Instead, they contend
that applying the Economic Stabilization Act to state
employeea interferes with sovereign state funetions and
for that reason the Commerce Clause should not be read
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to permit regulation of all state and local governmental
employees.”

On the facts of this case, this argument is foreclosed
by our decision in Maryland v. Wirts, supra, where we
held that the Fair Labor Standards Act ocould constitu-
tionally be applied to schools and hospitals run by a
State. Wirtz reiterated the prineciple that States are not
immune from all federal regulation under the Commerce
Clause merely because of their soversign status, 382
T. 8., at 196-197. We noted, moreover, that the statu-
tory regulation in Wirtz was quite limited in chargeter.
The “interference” with sovereign state functions went
only so far as to provide that when a State employe
people to perform functions normally covered by the
Fair Labor Standards Aet, “it is subject to the same
restriotions as & wide range pf other employers whose
aotivities affect commerce, including privately operated
schools end hospitals” Id., at 194, In this case, the
interference with state sovereignty is similarly limited in
ﬁ'ﬂfﬁﬁf The wage restrictions were not diréeted particus
larly at the States, but included the States in a plenary
scheme, the comprehensiveness of which was judged
essential to its success. Nor did the regulation affect
the manner in which state officials could perform their

T Potitioners have stated their argument not in terms of the Com-
meree power; but in terms of the limitations on that power imposed
by the Tenth Amendment. While the Tenth Amendment has been
characterized 88 & “truism,” stating merely that "gll i8 retained
which has net been surrendered.” United States v. Derby, 312 T, 8,
100, 124 (1941}, it is opt without significence, The Amendment
expresely declares the constitutionsl policy that Congress may not
exercies power in o fashion that impairs the States’ integrity or thelr
shility to fonetion effectively in a federal system. Deapite the
extravagant claims oo this seore made by some amisi, we are con-
vieed that the wage resirietion regulastions constitured no such
drastic invasion of state soversignty,
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duties. \ As in Wirts, fhe federal regulations merely
limited the wages and/malaries paid to state employees:
it didd not purport pose substantive restrictions on
the functions f1i& Stafes could perform or otherwise to
affect the way state employees carry out their work.

Petitioners seek to distinguish Maryland v. Wirtz on
the ground that the employees in that case performed
primarily “proprietary”’ functions, while those subject
to the wage regulations in this caze performed both “pro-
prietary’ and “governmentsl” functions. But this Court
rejected a similar attempted distinction as early as
United States v, California, 207 U, 8., at 183, where the
Federal Safety Appliance Act was held applicable to an
intrastate railroad owned by the State of California.
Indeed, we reiterated the same view in Wirtz itself, Bee
382 U. 8., at 195.

We cannlude that the Economic Stsbilization Aﬂt Wwas
sonstitutional as applied to stete and local governmental
employvees, Since the Ohio wage legislation conflicted
with the Pay Board's ruling, under the Supremacy Clause
the State must yield to the federal mandate. See Public
Utilities Comm'n v, United States, 355 U. 8. 534, 5342-
545 (1958); Murphy v. ('Brien, 485 F. 2d 671, 675
(T. E. C. A. 1973).

Affirmed,
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January 14, 1975

No. 73-822 Fry v. United States

Dear Thurgood:

As I mentioned at Friday's Conference, I have refrained
from joining you in because of concern as to its effect
gﬁtiml league of Cities v. Brennan and Celifornia v.

!.'ﬂ.f

There were at least five, perhaps zix of us, who
indicated that we will vote to note these cases. I have
reread your circulatiom in , and it geems to me that in
its present form Frv would make it difficult for us to
consider Natiomal eagu_: of Cities with genuine freedom to
decide it on its owm merits. tting it differemtly, Fry
{as now written) will strengthen the force of Wirtz as a
precedent amd possibly be viewed as extending Wirtz.

In my view, Fry need not constitute an extentiom or
even an endorsement of Wirtz, The Economic Stabilization
Act was addressed to a national emergency regarded by
averyome as be temporary in character. HRo one supposed
that the wage and price freeze was permament legislat
comparable to the Fair Labor Standards Act. As you point
out in your opinion, the freeze applied as an emergenc
meagsure across the board to all wages and salaries bot
public and private. It was an extraordinary exercise of
commerce clause power, designed to meet an emergemcy. L
would gladleuin an opinion focused primarily om 8
aspect of the case,

On page 5 of your draft in you point out, quite
gorrectly, that Wirtz waa '"limited in character™ and that
it applied only to state employees who “perfarme& functions
normslly covered by the Falr Labor Standards Act,” namely,
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employees in tg:ivatal rated schools and hospitals. This
leaves open possibility of distinguishing Wirtz in

Hational League of Cities.

In the last paragraph in your draft (g; 6), you conclude,
that there is no merit to the distinction between "proprietary"
and "governmental"” functione so far as the Failr Labor Standards
Act is concerned. It is true that Wirtz so indicated in a
dictum. But I am unwilling to go so far, at least until we
have considered oral arguments and briefs in National League
of Cities v. Bremmanm.

In summary, 1f you are disposed to write Fry somewhat
more narrowly, emphasizing the national eme and its
temporary nature, and eliminating or modifying the next to
the last paragraph with respect to proprietary functioms
I will happily inin you now. Otherwise, I suggest we hold

Fry for National lLeague of Cities.

If Fry comes down in its present form, I am afraid the
the Court will have gone a long way to pre-judge Natiomal
League of Cities.

Sincerely,

Mr. Justice Marshall

1fp/ss
cc: The Conference
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Supreme Qonrt of the Hnited .%tni:a
Washington, B. . 205%3

CHAMBERS OF
JUSTICE WILLIAM H, REHNQUIST

January 14, 1975

Re: HNo, 73=822 = Frv v. United States

Dear Thurgood:

I am substantially in accord with the sentiments Lewis
expressed to you in his letter of January l4th; I cannot
offer you the same assurance that a narrower rendition, on
your part, would procure my veote, but I can't join the opinion
in its present form and if no one else writeseither a dissent
or concurrence, I probably will, I will decide in the next
few days and let you know.

Sincerely,

Mr, Justice Marshall

Copies to the Conference
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Suyreme Qonurt of tiye Hnited Stutes
Waslhington, B. €. 205%3

CHAMBERE OF

JUSTICE THURSGODOD MARSHALL January 16, 1876

No. 73-822 -- Fry v. United States

Dear Lewis:

[ have read and reread your note concerning this case. I have
congidered your suggestions along with a rereading of my opinion
and regret that I cannot agree with you,

Fry was carefully cut to the bone and about as narrow a holding
as [ can imagine. That was true before National League of Cities
came along, and, I submit is true now.

You are correct about one decision affecting a later case. S5ince
both sgides of the case heard on Tuesaday cited our opinion in the
[, T.T, case handed down an hour or so before, maybe we should
have held up the I, T, T. opinion,

More than that, I [ear if we follow your suggestions we will be
doing just what you fear: we will indeed be prejudging National League
of Cities.

Sincerely,

G -

T, M,

Mzr. Justice Powell

ce: The Conference
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~  Bupreme Gourl of the Huited Sfalrs
Wnslington, B. . 20543

CHAMBE=S OF

JUSTICE WILLIAM D. DOUGLAS February 11, 1975
Dear Thurgood:

Re: Fry v, United States, No, 73-822.

Please add at the end of your opinion in Fry v. Unites States
the following statement.

less than three months after we granted certiorari, Congress
allowed the Economic Stabllization Act to expire on April 30,
1974. There 1s therefore no continuing impediment to the
payment of salary increases of the kind at issue in this case.

I would therefore dismiss the writ as improvidently granted.

WILLIAM O, DOUGLAS

Mr, Justice Marshall

cc: The Conference
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SOy T T {'e Iouglas
@ 9 MM‘/&/{J Mr, Jum ee Brennan
L3

Hr. Jui . ice Stewart

. Mj- Wr, Justico White
Mr. Ju tice Marshall
Mr !

. Justice Blackoun

- Mr. Jistice Rehngulst
Meiy in e %M
m M From: Powell, J.

Cireulated: HHR 2.0 1515 )
m 2nd DRAFT

Beplirculated:
SUPREME COURT OF THE UNITED STATES
Mo, 7T3-822

Ernest Fry and Thelma] On Writ of Certiorari ta the
. Boehm, Petitioners, Temporary Emergency Court
U, of Appeals of the United

United Btates, ~ States,

[March —, 1875]

Mz, Jvestice Powsls, concurring in the judgment.

I am persuaded that principles of federalism impose
gome limits on direct congressional regulation of state
government, but I do not think they have been exceeded in
this case. In 1970 Congress enacted the Economic Stabi-
lization Aet as an emergency measure to eounter severe
inflation that threatened the national economy. H. R.
Reo, No. 91-1330, 91st Cong., 2d Sess,, at 8-11 (1670).
The method it chose, under the Commerce Clause, was
to give the President authority to freeze virtually all
wages and prices, including the wages of state and local
government employees. In 1971, when the freeze waa
activated, state and local government employees com~
posed 14% of the Nation's work force. Brief for the
United Btates, at 20. It seems inescapable that the
effectiveness of federal setion would have been drastieally
mmpaired if wage increases to thizs sizeable group of
employees were left outside the resch of these emergency
federal wage controls.

Although the irsue is not free from doubt, I am willing
to sustain the action of Congress under the circumstances
of this case.
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B Buprene Qourt of He Hnited Shites
Wreslington, B. . 20513

CHAMBERS QF
JUSTICE HARRY A, BLACKMUN

March 20, 1975

Re: No. 73-822 - Fry v. United States

Dear Thurgood:

I expressed to you some time ago my discomfort
with the implications of the opinion, and in my note of
January 15 I indicated my sympathy with Lewis' point of
view as set forth in his letter of the preceding day.

I have now determined that my views coincide
with those of Lewis., I am therefore joining his separate
concurrence and am withdrawing my joinder in your opinion,

Sincerely,

e

Mr., Justice Marshall

cec: The Conference



To: The ChiefyJ
— — ¥r. Just D las
Mr, Justlce Brennan
Er, Justice Stewart
¥r. Justice ¥White
Mr. Justice Bleckmun
» Justios Powsell
Mr. Justios Hehingulst
From: Marshall, J.
Ciroulsted;
Reciroulated; MHH 27 19?5
8rd DRAFT
SUPREME COURT OF THE UNITED STATES  /Cecrecusd
No. 73-822

Ernest Fry and Thelma) On Writ of Certiorari to the
Boehm, Petitioners, Temporary Emergency
8 Court of Appeals of the

United States. United States.

[January —, 1975]

Me. Jusrice MansgALL delivered the judgment of the |
Court.

The Economic Stabilization Act of 1870" authorized
the President to issue orders and regulations to stabilize
wages and salaries at levels not less than those prevailing
on May 25, 1970. By Executive Order, the President
created the Pay Board to oversee wage and salary con-
trols imposed under the Act’s authorization. Executive
Order 11627, 36 ¥Fed. Reg. 20136. In implementing the
wage stabilization program, the Pay Board issued regu-
lations that limited annual salary increases for covered
employees to 5.5% and required prior Board approval
for all salary adjustments affecting 5,000 or more em-
ployees. The State of Ohio subsequently enacted legis-
lation providing for 8 10.6% wage and salary increase,
effective January 1, 1972, for almost 65,000 state em-
ployees.® The State applied to tne Pay Board for

! Pub. L, 91-378, Aog. 15, 1970, 84 Btat. 709, ge smended, note
following 12 U, 8, C. § 1804 (1970 ed. Supp. T). The Act was éx-
tended five times before 1t expired on April 30, 1874,

=g CFR $§201.10; 101.21 (1872). Bee also id., § 101.25.

8 Ohio Revised Code §143.102(A), as amended. B 12415 (A}
(1972). The Adt provided for selary increases for employees of the
slate government, sfate universities, and county welfare departments,
Elected state officials were not included,

3/2.-7
~
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approval of the increases, and a public hearing was held.
In March 1972, the Board denied the application for an
exemption to the extent that it exceeded salary inereases
of 7% for the 1972 wage year.'! Petitioners, two state
employees, sought a writ of mandemus in state court to
compel Ohio officials to pay the full increases provided
in the state Pay Bill Act. The Chio Bupreme Court
granted the writ and ordered the increases to be paid.
Fry v. Ferguson, 34 Ohio St. 2d 252, 208 N, E, 2d 120
{1973).

After the State Supreme Court decision, the United
Btates filed this action in the District Court to enjoin
Ohio and its officials from paying wage and salary
increases in excess of the 7% authorized by the Pay
Board., The Distriet Court certified to the Temporary
Emergency Court of Appeals the question of the appli-
cability of federal wage and salary controls to state
einployees. See § 211 (¢} of the Economic Stabilization
Act, note following 12 17, 5. C. § 1904 (1070 ed. Supp. I).

The Court of Appeals construed the Act as epplying
to state employees and as such upheld its constitution-
ality. United States v. Ohio, 487 F. 2d 938 (T. E. C. A,
1973). Relying on the decisions of this Court in Mary-
land v. Wartz, 392 11, 8B, 183 (1968), and United States v,
California, 297 U. 8. 175 (1836), the court concluded that
the interference with state affairs incident to the uniform
implementation of federal economic controls was of ne
consequence gince Copgrees had a rational basis upon
which to conclude that the state activity substantially

4The Pay Board determined that the implementstion of the pay
increaze from March 1972 to November 1872 would reduce the
pffective rate to 79 for the wage year November 14, 1071, to
November 18, 1872, The payments in izsue here therefore represent
the wages and malaries that were due from January 1, 1872, when
the pay incramse wns to toke effect, to March 16, 1872, The toia)
amopnt iovolved is $10.5 milliog.
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affected commerce. The Court of Appesals accordingly
enjoined the payment of wage and salary increases in
excess of the amount suthorized by the Pay Board. We
affirm.

&

At the outset, it is contended that Congress did not
intend to include state employees within the reach of
the Economic Stabilization Act and that the Pay Board
therefore did not have the authority to regulate the com-
pengation due state employees.® We disagree. The lan-
guage and legislative history of the Act leave no doubt
thet Congress intended that it apply to emplovees
throughout the economy, ineluding those employed by
state and local governments, The Act contemplated
general stabilization of "prices, rents, wages, salaries,
dividends, and interest,” § 202, note following 12 U. 8. C.
§ 1904, and it provided that the controls should “eall for
generally comparable saerifices by business and labor as
well as other segments of the economy.” Id., at §203
(b)(5). It contained no exceptions for employees of any
governmental bodies, even at the federal level® The

@ Petitioners did not raise the statutory issue either in their peti-
tion for certiorari or in their brief, Rather than decide a constitu-
tiona! question when there may be doubt whether there is any statu-
tory besie for it, however, we deal firet with the statutory question,
which is addressed o the briefs of amict curise seeling reversal

2 Congress did provide for the exemption of certain categories of
employess, such ss members of the working poot, those earming sub-
atandard wages, and those entitled to wage increases under the Fair
Labor Standards Aet. 3203 (d), (1), See also $§203 (o) (1)}—{3),
{f3(21{3), and (g}, The varipus stabilization agencies have uniformly
interpreted the Aet {o inlude the States within its scope, vee 36 Fed.
Reg. 21790; id., at 25420| 37 Fed. Reg, 1240; id, at 24961; id., at
24080-240%91,  We have long recoguized that the interpretation of a
statute by an Implementing sgency i= entitled to great weight,
Udgll v, Tallman, 380 T, 8. 1, 16-18 [1985),
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failure of the Act to make express reference to the States
does not warrant the inference that controls may not he
extended to their employees. See Case v. Bowles, 327
1. 8. 02, 09 (1946) ; United States v. California, 207 U. 8.,
at 186. Indeed, in framing the Aet, Congress specifically
rejected an amendment that would have exempted em-
ployees of state and local governments. 117 Cong. Rec.
43673-43677. And the Senate Committee Report makes
it plain that the Committee considered and rejected a
proposed exemption for the same group. 8. Rep. No,
92507, 92d Cong., 1st Sess., 4 (1871). It is clear, then,
that Congress intended to reach state and local govern-
mental employees. The only remaining question is
whether it could do so consistent with the constitutional
limitations on its power.

II

Petitioners acknowledge that Congress' power under
the Commerce Clause is very broad. Even activity that
is purely intrastate in character may be regulated by
Congress, where the activity, combined with like conduct
by others similarly situated, affects commerce among the
States or with foreign nations. See Heart of Atlanta
Motel v. United States, 373 U. 8, 241, 255 (1864);
Wickard v. Filburn, 317 U. 8. 111, 127-128 (1042},
There is little difficulty in congluding that such an effect
could well result from large wage increases to 65,000
employees in Chio and similar numbers in other States,
€. ¢., general raises to state employees could inject mil-
lions of dollars of purchasing power into the economy
and might exert pressure on other segments of the work
force to demand comparable increases.

Petitioners do not appear to challenge Congress’ con-
clugion that unrestrained wage increases, even for em-
ployees of wholly intrastate operations, could have s
gignificant effect on commerce. Instead, they contend
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that applying the Economic Stabilization Act to state
employees interferes with sovereign state funetions and
for that reason the Commerce Clause should not be read
to permit regulation of all state end local governmental
etiiployees.”

On the facts of this case, this argument is foreclosed
by our decision in Maryland v, Wirts, supra, where we
held that the Fair Labor Standards Aet eould conatitu-
tionally be applied to schools and hospitals run by a
Btate. Wirte reiterated the principle that States are not
immune from sall federal regulation under the Commerce
Clauss merely because of their sovereign status. 392
U. 8, at 186-197. We noted, moreover, that the statute
at issue in _ Wirtz wae quite limited inm
The lfederal regulation In this case is even less miru-
sive, Congress enacted the Eeonomie Stabilization
Act a3 an emergengy measure to counter severs in-
flation THat threatened the national economy. H. R.
Rep. No. 91-1330, 91st Cong., 2d Sess., at 8-11 (1870).
The method it chose, under the Commerce Clause, waa
to give the Premdent authority to freeze virtually all
wages and prices, including the wages of state and local
government, employees. In 1871, when the freeze was
activated, state and local government employees com-
posed 14% of the Nation's work force. Brief for the

T Petitioners have stated their argoment oot it terms of the Com-
meree power, but in terms of the Emitations on that power imposed
by the Tenth Amendment. While the Tenth Amendment has been
characterized ms & “truiem,” statiog merely that “all is retsined
whirh has not been syrrendered,” Tntled States v. Darky, 312 11, &
100, 124 (13d1), it & not without mgnificancs. The Amendmen!
expressly declares the eomatitntionsl poliey that Cotigress may not
exercise power in a fashion that impairs the Btates” integrity or their
ability to function effectively In & federal system. Drespite the
sxtravagant claima on this score made by some omici, we are con-
vineed that the woge restriction tegulations eonstituted no =uch
drastic invesion of siate soveraigniy.

1..
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United States, at 20. It seems inescapable that the
effectiveness of federal action would have been drastically
impaired if wage increases to this sizeable group of
employees were left outside the reach of these emergency
federal wage confrols,

We conelude that the Economie Stabilizetion Aet was
constitutional as applied to state and local governmental
employees. Since the Ohio wage legislation eonflicted
with the Pay Board's ruling, under the Supremacy Clause
the State must yield to the federal mandate. See Public
[Utiities Comm'n v. Uniled States, 355 T. 8. 534, 542~
545 (1958): Murphy v. O'Brien, 485 F. 2d 671, 675
(T. E. C. A. 1873},

Affirmed,
Mz, Justice DovgLas.

Less than three monthe after we granted eertiorari,
Congress allowed the Economie Stabilization Act to ex-
pire on April 30, 1974, There is therefore no continuing
impedinient to the payment of salary increases of the
kind at issue in this case. 1 would therefore dismiss the
writ as improvidently granted.
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