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1. SIMMARY: The issue here iF whethet gquasl in reo

jurisdiecrion may coascirurionally be based on the oblizarion

of an Insuratice company to defend and indesmify o ponresident
ey

insutred vader the company's autosobile insurance policy, when

the incident giving rise bo the actlon ocours outside the

... forum stake byt the plaintiff is 3 resident of the forum state.
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2. FACTS & DECISIONS BELOW: The controversy Jrose

eut oF a single-car accident in Indlana. The car was delwen
by appt Rush and cuned by hils father; appee Savchuk was a
passenger, Yhe Buth car was insured by appt 3tate Farm,

Both Rush and Sawchak were residents of Indiana at the timpe

of the incident. Aboub a year and a half later, Savehuk moved
wich his parents to Minaesota, where he now resides.

Thiz zult was commenced whan Savehuk seryed a

garnishment suruons on State Farm. A copy of the surmens and

e R

complaint were gerwed personally on Rush in Endiana. The com-
plaint alleged nepligonce and sought $125,000 in damages.
Savchuk relied on Mion. 5t. § 571,41 to esrablish

quasi in rem jurisdicrion owver Rush on the basis of State Farm's

obligacion to defend and indemnify Bush under Rush's avtomobile
liability ilnsurance poliey. Sectlon 571.41 provides In pertinent
part:

Subd. 2. Garnishrent shall he permitred
before judgment im the following instances only:

{L} For the purpase of cstablizhing quasi
in zen jurisdiction.

¥ *®* T #

fc} [when] the defeadant is a noaresident
Indiwidual, or a forcign corporation, partmership
or aszsociation.

(2} When the garnishec and the debtor are
arties o a3 contract of suretyship, guarantee, or
nasurance, because of which the garnishee may Dbe

held co respond To any person for the claim asserrced
against the debtor in the xain action.
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Bush and State Farm contended thar § 571.41 did ner apply

o the circumscances here and that, {f ic did, ik would violake
the Due Process Clause of the Fourceenth Amendment. The trial
court denled appti' mocion to dismiss, The Mion. 5.Ct., affirmed.

The Minn. 5.Ct. flrst construed the stacure to apply
g

ko a case such as this. The court then rejected appts' consci-

tuticonal attack. The court noted that the orovisioa's apoplication
wag limired to situations In which the plaintlFf wax a resident oF
the state at the time the action was comnenced and that proper

notice was given. The covrt then beld that § 57L.41 did not ex-

—_—— ——
- - —

pese the defendant to possible liabilitry prester chan the amount

—
-, —

of the insurance policy. That is, the guazi in rem jurisdiction

———
besccwed by operation of the statute would not be transformed into
. R

personal jurisdiction over the defendant when the defendant ap-
-‘__.'_-‘-'-."‘--"--_‘-'—-_"“_-"-—"'_-_-_-_-_'_
peared in Minnesota to defend the case on Lts merits.

The court found ample justification for asserction of

quasfi in rem jurisdiction, howewer, in Ehe fzcts that the ipsurer

wWas present in che state, registered Bo do husincss gnd was doing
business in the state, and In the srare's lepgivimare jnteresg in
protecting its residents and providing them with a forum. (Here

the sratute of limjitaricns had Tun in the only available alternative
e e
Eorum. b

——
ug;ﬁé court recognized the statutory procedure was patterned
afcer

eidet v, Roth, 17 W.vr.2d 111, 216 H.E.2d 312 {196G). It

noted thakt other statcs had vejected that procedure and that e
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had incurred criticism by legal commentgtors. Bub the
court thought that tha procedars was oot overly barsh and
that 11l effects could be amelicrated by invocation of the
dectrine of foruw non conveniens.

Justice Ociz dissented. He was particulatly discurbed
by application of the statute Lo 3 case, such as thisz, ir
which the plaintiff moved from the time of the accident to the
forum state. Tn his wiecw, this subjected defendants to the
possibilicy of haviog teo detend svit in gn intelerably large
nunber of jurisdictions.

While the case was pending here, this Court decided
Shaffer w. Heitner, 453 0.5. 186 (L977). There a nonresident
plaintiff filed a shareholder's derivative suit in a Delaware
court, naming as defendants 28 present or former officcers or
dircetors of Greyhound {4 Delaware corporation) and Greyhound
Lines [a wholly-owmed subsildiary ineorporated in Californial.
Hone of the individual defendants was o Delawatce tesident. The
complaint alleged that the individual defendanes had violated
their duties Lo both covperatlions by engaging in activiries that
subjected the corporations to liahiliry., The Delawatc court
obtained jurisdietion by sequestering Grevhound stock cwned by
the individual defendants. The DPelaware Supreme Courk suatbained
the exercise of jurisdiction on the basis of a constitutiomal

digtinction between guasi in rem and in personam juwrisdiction.

This Court rejected a categorical Jdistinction of that socrt rea-

soning that "if a direct asscrtlon of personal jurisdiction owver
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the defendant would wiolate the Constitutiom, {t would scem

that an indirect asserbion of that jurisdiccinn should be
equally impermissible. 433 U.5., ac 209. The Court detecrmined
the Delaware court's exercise of jurisdiction In that casc roe be

urwarranted onder the Interpstiomal Snod minimum contacks approach.

This Court wacazted the judpment of the Minn. 5.0+, and
remanded the case for recensideratfion in Lighe of Shaffer. 43l
U.3. 1% (1977}, On cemand, the Mipn. 3.0t, distiaguished Shaffer
and reaffirmed its osriginal disposicisn. Unlike the res 1o
Shaffer, the Minn, 5.Ct. said, the insurer's ohligation to defend
and indermify has no Iﬁﬂgpendent slignificance apart frox the ac-

eident litigation. Sse D'Conner w, Lee-Hy Paving Corp., 379 V.24

194 (€& 2 1978) (Friendly, J.} (discinguishing the Scider pro-
ecdure from the sitwatien inm 3haffer). Also, here there was no
altemative forum in which vindication of Minnesota's interest in
the recovery by one of its residents eould be assured, Indizna's
puest starfute would bhave cut off appee’s claim, and by the time
khe erial court acted on appee’s motion to awend his complaint to
male Stabe Farm & party the Indiana statuee of limitations had
Tun. The court saw no risk of forum shopping because quasi in rem
jurisdiction was limited by ite first opinfon to residents af che
forum; there was no evidence in this case that appee had enpaged
in forum shopping. Geoerally, the court thowpg ht there were suf-

Figient minimum contacts with Minnesota to Justify extension of

jurisdiction in this case.
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Jugtice Otis dizzented again, this time joinegd by
two others. He though Shaffer authorized jurisdicrficon bzsed
cn a tes only Lf the Tes were the subject matter of the
litipation, He noted that the majority emphasized the state's
intereste assoclizted wich the plainciff while the cesk of .
jurisdiction concerns the defendsnt's conkacts with che forum
ctate. He thoupht the defendant here had had nething te do with
Minnesoca and had no rcason to expect to be hauled before a
Minnesota court.

3. COATENTIONS: Appts contend that the Belder

srocedure is inconsistent with Shaffer amd with this Courte's
Jurisdiction cases generally. They note chak Wew Hampshire
recently has adopted the procedure for cases in which the de-
fendank comes from a Seider jurisdiction. And the New York

courts generally hawwe suttained the Scider procedure since Shﬂffer:
but the Lssue is being hotly centested.

Resp distinguishes Shafier on the ground that the properily
here was the Lnsurer's obligation to defend and indemmify, which
drose precisely becguse of the accldent constituting Che undern-
lying subjact mattar af tha lawsult, In Shaffer che promerty bore
no relation to the plaintiff's cause of section, but was merely a
device to compel the defendant's personal gppesrance, RKesp nates
8lse thac this Courc dismissed an appeal vaising cthe Seider iszsue

In the past, Victor v. Lyeon Associakes, Ing., 21 M.Y.2d 693, Z34

H.E.2d 45%, dispissed for want of a substantial federal guestion

gub nom. Hanowver Ios. v. Wictor, 393 LU.5. 7 {1968}, and denied
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cert In a decision upholding the constitutionslity of the
Saeider procedure, Minichiells v, Rosenberg, 410 F.24 106
(CA 2 1968), cext. denied, 3196 U.5. 344 (1969). Moreower,

in none of che scates in which the procedure was rejecrced
was the determination made on federal constitutional grounds,
The federal DC in Minmesota and the CA 2 continue to uphola
the procedure.

4. DISCUSSION: Appee’s distinctlon of Shaffer does
hawe some support in fthat oplaloen, The Courc noted thac the
V'property which , . . serves as the basis for state-court
jurisdiction 15 completely unrtelated to the plaintiff's causc
of getion," 433 U.5., at 209, But the Courr's discussion of
gsituations In which property alonc might provide a basis Eor
jurisdiction sugpescs chat the property 1tself moust play a real

end substantilial role in the lawsuit. 3ee id., at 207-203. In

this case, the res on which the Minnesota courts relied is not
LT LG Priifesola coMrLs et

really the 5ub{fff_ffdfff,EEEEEExggsF; it iz wacontrested chat

the insurer has an obligation to defend and o Ladeonify.  Moeo-

gver, the locaclon of the propeety [n Minnesora appodrs eoCircly
fortuitous as far as agpt Iz concerned. Evldencly no claim was
made chat the insurance contract had some nexus with Minnesoba,
In fact, Judge Otis cxolalns:
When plainkiff was injurad, he and defendant
were poth Indiano residents, driving on an Indizna
Bighway ir a car repisteraed in Indiana and insured

in Indiana by a polley wricken [n that srare.  The
record discloscs no relatlonship between defendant
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anid the Stace of Minnescra. The faet that

his insurer also does Business in Minnesota

is not, of course, attributable to any ac-

tivity on che part of defendant,
Fetm. A-44., -

Thus, while jurisdiction might falrly be asserted
over the insurer, Rush's tack of comnection to the forum makes
asgertion of jurisdiction over him highly questionable. T
think this case rTaises a substantial guestion, then, whether the
statute sustained helow is reconcilable with the fairness con-
ecepks infused into gussi in Tem snalysls by the Shaffer decisiom.

This Cpurt did reserwve in Bhaffer cthe guestion whother
"the presence of a defendant's property in a State ils a sufficient
basiz for jurisdiction when ne other Forum is awvailable te the
plaintiff." 432 U.5., at 211 n. 37. The Q4 indicaced in this
case that appce could not have recovered in the only other avail-
able forum, Thus, the Minnesota statuce might be sustaimed at
least as applied to a case guch as this. put this question itself
appears to be substantial.

This Court recently declined cert to revicw a Second

Circult decilsionr epholding the Seider procedure despltc this Coure's

Shaffer decisden, Legs-Hy Paving Corp. v. O'Connor, Ho. 78-410

(Dec. &, 1978}, MR. JUSTICE POMELL, jeined by MR. JUSTICE BLACKMUN,
dissented at seme length from that denisl, Einding Shaffer to bo

"at odds wich the decizion of the Courr of Appeals heres." Dis-
zenting opinion, at L. Appts in this case have properly invoked
this Court's mandatory jurisdietion, I think the arguments adwvancecd

by MR. JUSTICE POMELL militate agalnst & dismissal herein,
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There {3 2 motion to dismiss or affirm.

L/23/7% Sasso Opinions io
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Buprere Qond of the Merted Hintea
Hnalington, B @ 205473

CrsubTrim ar

SJUSIICE PRTTCR STEMLAT
Dctober 30, 1979

PFe: Ko, 7H-952, Rush w. %avchukx

Deagr Thergood,

1 am gTagd to join your opinion for
the Court,

Aincerciy yours,
25
| "

L~

Mr. wustice Marshall

Copies to the Comference




Buprrge Lot of Bye Bited Siates
Hralfmgton, B. €. 20583

CHAsBERT OF
JUSTRCE WILLIAKM H REHYOILEGT

etokber 30, 1979

Ra-x Ha. 7E-852 - push v Savchgﬂ

Dear Thurgood:

FPlease join me.

Sincerely,

Mr. Justice Marshall

Coples to the Conterence




Dorober 30, 19749

Te=-952 BuUsh v, Sawvchuk

bear Thurgood:

Fleape join ma in your éexcellent opinlon for the
Courck .

I might add in concureling, something alone the
fellawing lines:

"I Joln Hr. Juabtice Harsnall's opinion for the
Court, and atd that my dlssent from the Jeaial of
certiorari in Lee-By Paving v, O'Conngr, 439 0.5,
1034 (1974, emchasgizeg GOME o e practlcal
reaAseng For reversing the judgment of cthe Supreme
Coprt of Minnescta,™

Sincately,

Mr., Justice Marhsall
1fprfas

cC The Confterence




Baprens ot of the Hndrt Shatre
Waskington, B, T 20543 |

T IdBLAT OF
JUDTICE WIL L& H FEHNOLIET

Ooctober 30, 14749

Re: Ho. TE-952 - Bush v. Sawvchux

ODeatr Thuogood:

Please join me.

Sinperaly, -

o
Mr. dustilce Marashall

Coples ko the Confercoco




Engrreme Conrl of e Yhnfed Slabew
TMyohingfor, O, O, 20303
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AJSTICL o & MESS & BN &S HAL Qetcher 3!1; 149740

Be: Hp, 78-952 = Bush w. Savchoek

Dear Thurgood:
I am glad o join the opinion vou have oeepared.

Sincercely,

A

Mr. Justice Macshall
crr: The Coanferenoe




Enpreme Qourt of the Yuiled States
THaakingter, X, &. 20sn3

Lokl Or

Q-babar 21, 192749

UL, HAMIIT A L ARy

Ro: No. 7H-95%2 - Rush s, Saychuk

Direitl Lewlis:

You will recall that I joimed you in dissent from kthe
denial of certiovarl o Lec-Hy Paving Corp. w. {'Connor,
439 U.2. 14a34 (1978). 1 liked your emphatis on the prac-—
ticatities thoeee, and if vou choose to wrike samething
dlong the Iines suagygosted in your noke of Ootoher 39 Eo
Thurgood -- or Lo expand somewhat thereon -= I would be
Pleased to join you. T thiok those pracricalities are
significant and important.

Jingorely.,

=
.

M, Justice Powell
co: The Conferonce
W Jurfer -
NP g ufzro‘«;u, o Wlerlel® oG wda wevbed o T
GP AL, &ﬂq?ﬁj?j%;ﬁﬂ. ﬁﬁiﬁwmw,i?aﬂt ?frﬁﬂ.ﬁﬁfwﬁgi ?ﬂﬁgﬂnﬁJ{znﬂgﬁ?
ﬁaﬁ?&fm¢mwwsﬂﬂmﬁlﬂﬁmﬁﬂ%ywu&fﬁmﬁm
IR qflﬂggﬁJﬁhﬁ-jjﬁimnﬂﬁﬂzrﬁiiﬂﬁuﬂb Lews sialdles ﬂ”{i%%
Egﬂﬂ. iﬂﬁ,.fﬁgﬁuihﬁ abﬁﬂ;m?' w220 5$¢xuiﬁﬁﬁ. Ejgigmugzztif

. i o By o dovo a plan B M
Corrdisatns goce dounell. ec oo =By plon ok




Bwpreme Const of the Ruitrd Bixtes
Waslrirgton, T o, o583 |

Cr-ivAFAS ST
JUSTICE HaMRY & BL& EMUN

Qotober 31, 1974

Be: Mo, FE&-952 = Bush . Savchuk

Doear Lewim:

You will recall that I joiped you in dissent from the
denial of certlorarl in Lec-HyY Pavipg Corp. . O'Connor,
439 U.5. 1039 (1978}, 1 ltiked wyour emphasis oo the prac-
ticalities there, and if you choose bto wrike =zomething
along the lines swggested in your note of October 10 to
Thurgeod ~= ar bo expand somewhat theceon -- I would be
pleased to join you. I think those practicalikies are
gignificant and impartamt.

Sincercly,

Ao
—

Mr. Justice Powell

cor The Conference
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M. TH-9%2, Hus

My, Juztice Powell, oorcuarring,

1 jein the opioi af the Coort. I write separately

aniy 3 erphadize pratiical considerations  that supoere the

Helleef

Court's decision. n Lhigs cage, dﬁt’ﬁSLdent at Minnesota broowaht

Z0iF 1 Minnesaka arising  frem o oar aubaomobilce asoident Ehate

secureed in Irdiana, against a resident ot Tndiana who had no

Contact with Hir‘.m::—:nta._/JC-::n Ld.e-r'u:hujr,, r}_ fa.eaess d{vman,:rate-"l

e

I -
- R
f,a.--'thar_ e atato c-::-urtﬁ__}errad in qﬁiareqafdiﬂq)wmﬁu rhat, "'I:T':-:'
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fpifas 1l/7R000 Rider-Aj'p:-1'i¥osh) Hﬁﬁ
s
a5 noted by the Coort, 10 Egider-wi Rath, ﬁzl”

17 *.¥.24 V1, 276 W.E. 24 312 (19681, fhe Rew York
Court of Apccalr cpupciated the thooey of quasi i
T em Jjuriadiction thak the Suprore Court of

Minnesota applied in this case. In cases bollowing

2 .
Ealdcr. Ehe alleqed tarkfeasor has heen describhed

"the mnominal defendant™.  See B'opner; -ek ol e

heo-Hy-Paving-Corp:;-et-at;, --- P.2d --- [Oh L9774,

1l w
It iz oven 23id Ee be gronical that soch a

drtendant should ecomplaia oven thouah éﬁii "will
not pay the judoment, nor manage the defense",
Id., at - --.4g51t 15 oovel doacktrine, ab least for
me, (or a oourt ke think of the inkterest of a
Aefendant in a tort actian as "porinal® merelw
ecause he has insurange., 1p this caﬁe,.fnr
cHample, the defepdant (oetitioner heray) was
Summensed Lo apbear in a Minnesobka court and i
requiced by the provisiang of Ris tpsuramec policy

= Lf for no ather reasan - o participate in tho

defense of the saik, &Suoeh a defendant i forced bao



Harubngk damage suit, the plece whevre the alleged tort
LA

aerUrted usuallyhthﬁ most aporoprliate venue hoth
From the standpoint of <ptimuen condibionn of teial
and faoicness to the defonpdant, TL i85 routine
procedure for the judge arnd iurygglﬂ wigw 1ho meane
of the accident, often more than once,  Jurnrs
drawn from the venue of the accident are likely to
B betbor able o under=tand testimony perrainind
v loval sonditions arnd geagraphy.,  And witnesses
arge more readily available Eo testify withouk the
cApanse and uncetrtainity of bransoortisng them to a
distant state., Ik sznort, many of the factores
traiftionally associaked wikk the mosk appropriake

place bao conduagk tork litigakiorn militate zgainst

. . g, '
whiat. nas come to oe called the Sgider doctrine; To

b sute, we aye talking here ahout durisdiction
aver a Aefondasnt, and the fundarental ﬂﬂﬁtfﬂepnzaq,
consderacions facas an a gefendant's oonkacts with

Ene jurisdiction in which the suit is commenced, I
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Loty g aafﬁlyranﬁ{gudf e
H#J,#ﬂ* I iriktig ARy e T

Lrrelevant bo b el

-

it 1 -tee-,  If o

fairmess af khe trialy
deferdant's contacts in Ene Foreign state are zero,
E}»ﬁﬂ-thu coosiderations mentioned above need nobl Ze
addrczsed. I Ao suggest, howewvor, that a courk
properly may consider thoese Facknors as heing
relevant o the jurisdictiorn issue where fthe

woighing of "contacts" leawves the isswe in scne

Aquhk |

A



lfpfas L1757579 Rosh, -Ridez- B

kar <an Ehe possibilicy of 2 =ecand suit

in the jurisdiction in wkich the aeccident ocodrrved,
and where the defendant resides be dismlissad as
¥y
whelly unlikelw i a case of this kiod. &ATtery &
defendant hal! heen suhjoected Eo oA Ecial in oa
Eorplgr state on the baszis of duasi in rom
jurisdiction, it 1s bEv wo means ¢lear that the
wlainbtiff = unless barred by the statuke af
Limitatiaong - would fol remain Eree ke sue the
deferdant in his doriciliary statse whers the
accident agruresd.  Such Suit could feex damages in
exrezs of bthe limits 9f the irsutanee policy, and
the delendant would be forced to participats kn a
gecond trial - prnbazlvy wethout thoe hencfit of
M

lawyers tprtTed by the insurance compary. The

hazarda of & second kErial can he EubstantLalffﬁfr



fundamental fairness enunciated in Inkernakional

Shae-v:-Washingtaor: Co,, 3126 ULR. 310, 316 (1845},

ard vecently rveikerated in Bnaffree-w:; Heiter, 43233

V.8, 186 [19771.
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Juskbice Powell

E-952, Rush v. Buwekuk

At tached Ls a proposed concurrence in Eush v, Sawvchux,

bortows, wirkually word far word, two pacagrapns frtom

¥iur Lee=Hy disscat. I wart to Aok, Raowewer, tnat I havye nok

i liedzed

opinion.

a4 third wparagraph of analysis ocontained inm thac

in Lee-Hy yog Eugdgest LRar

the difficuities of gelemding & nealigzonce cane far
{rom home should be taken inss accoont wnder £he Do
Pracenss Tlause, Ree Matison . Employsrs Liabilivy
&Eﬁurance Carp., 14HA T.5. Ak N Len Lnese
ditfriculties are subhstancial, It is rcutine pracedacs
for Ene  Judge  and qury Eo o wiew EWMe soens 9f 0 The
aogident . often more tHan 0o, Jurors Arawn from che
venge af Ehe accident may be better able to undarsCanc




testimany pRrLtaining to logal corditiorns and qeogoaebhy,
Lr short, many of the factcrs traditionally oomsiderad
undor the goctrine ol fotun nop copyeninns--icsalf g
doctrine pased cvpan fail¥nnssw-Tay a.so [ertawn fo Ehe
faivrpnss of & coure kupdreds of aites Ervcm Ehe locabion
28 arn accident erercising its Gurisdiciion awer Ehe
parties Lo the resdlling bort suit. [ Footnobes omitted)

T foar thob ipclusion of this paragraph oould bhave EwWo
urnforbunaute effucks: 131 'The efmphasis on $he 1mportance oF
litigat:on in the forum of the accident could he percoeived a5

inconblstant wich yoor vote in Worldwide volkswagen in whieh the

Courl. will bald that Oxlanomd may oot exercise *urlsdocblon owar
Aafendants although the accident agcurred in Oklabhoma and tho
plaimtiflfs wers Ln Dklanoma when the suift waa filed, (2] Tae

reference o the doctrine of Foruam nan canvenicrns coctd oe read

a5 ngapgfistent with the Cogrt’'s analysis. The dachringe of

farum hon oonverniens weighs the interests of Soth parhics, sec

—_——

F. James, Tivil Progeduze & 12,17 ot ER4-B%S [14985), whereas e

applicaricon af Intercnakional Shoe looks salaly o Ehe canpenbian

Petwean the drferdoant amd “Yhe forom statbe. s o, AL 11-1F,

That 1=, reference bo forun non conveniens prenciples couwld
fugaest thobt ywou helievy chat the plaintiff’s inmterests must b
asgesoed Lnodeterming Lhe dus process righes of ene defandarnk.
ABozopdirgly, I spggest that wou limzr the concurcenoe
e rofutation of the argudent that the defendant in oa Seider
gction is merely a4 nominal party. Mo, Justice Brenpap's Jdisseak
May dginue that coosidecation of the interests of all parcies

dorands an opposite reselt in this caseo, TE BD, The  anawe

dquobted paragraph cocld be cevicerd to gcetute thar contenkian.
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Mo. 7H-9532, Beskh », 5 bk -
o eak v, Savcha 9 E ,?# . :
Mr. Justige Powell, concursing. Lf-ﬁ"‘-m""“"'“f »'{a'
ﬁgﬂguﬂ_JZLquc;ﬂpﬁﬂiﬁmnddbﬁlﬂi{;.r

I doin the opinion of the Court. T wrike

an the issue presented by this cafo, So0¢ Lee-Hy

separately orly ta emphasize that my earlicr views ,%f¢aif‘

Faving Carp, b al vw.d'Connor, U.5, [Dee. i T M

4, 19781 | Powell J., dizsenting)] ace in perfect
nacrmony with Ehe wiews of the Court derce and in

World-Wide Volkswazen ¥, Woodson.

In Lee-Hw, I expressed the wiew that
avplication of Lthe Scider doctrine was invompatible
with our decisioen in Shaffer w. .[']_ﬂ.t_ﬂEE' 4317 0.5,
188 [(1977), 1 advanced three reasons Lo Support of
thi viaw that 4 deferdant was denied due orocess
when forced to defend a Seider action: (1) The
detendant face: considerable prackleal difficulties
in defending an ackaion Ear [rom home. (ii) The

defendant cannot be properly wviewsed az a "nominal”

oarty denibe the nirefrmoa aF 708 insnrands Somany



wvpen the second and thifd of these considérations

ta sppport its vonclusion. Anke at 9=-10 & n. 0.

In ligbht ot the dissent of ME. JUSTICE

BRERNAH in Doth this cage and World-wide Volkswageh

v. Woodsen, it 1% appropriabe to emphasi#e Lhe

Timited role that I belicye the practical
AdiffFiculties throst upon a Seader defendant play in
the resolutian of this case. The canstitutional
limitation an & State's exercise of juricdickian
protesbs a defendant from-litigation inm an
incoavient Forum. But the limits of jurisdicticn
are [ounded cpen principles of federalism rather

than [arum nop ¢enventiens. Ser Worla-Wede

Valkswagen v, Woodson, N¥o. 72-1073 at G-H.



Snprete Conrt af the Ariter Stales
Washmaten, B G, 20545

L;HAHBEAR QF
T‘.HI. aFHILF JUETICE

Newvoember 3, 19719

Re: THE-952 - Rush v. Zavchuk

Drear Thurgood:

T jnin.

My Justice Marshall

Copics Lo the Conference
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Ma. TH-952, Rush v. Ravchuk
Mr. Justice Pows=ll, concurring.
I 99:n the opirnion of the Courk. 1 write
soparakely orly to emnphagsisde practical
cons ideratians Lkat suppert the Court's ascision.

Sre hLepcHyT Faying ' Corpi-et-al - w: 0'Cannon;

UuS. _+' - [Dec. 4, 1878, rowell, Jr., diseenting
Crom deniol QF cortiorarit. In thiz rcasc, newa
resident of Mianesota brought  sulk in YMionesokd
aritsing Erom an autcmobile accidert chat cocoureced
in Indiana, dagainat a resident of Indiara wha had
ne conktact with Minnesota,

f= noeted I the Court, in Seider-wi-Eokhw,

17T Wy, 24 11, 216 W, D, .24 312 (19661, the YNew Yors
tourt of Appeals cndnciated the theory of goaati-in
Ier durisdiction that the Suoreme Courk of
Minneszoba applied in this case. In razes following
Eeider, kb a’leqed tortfeasor has heen descrihed

"the nominal defendapt™. Sepe BrEonner;-6%-al-we

———m

Lee-By Peving Coroi;-et al; --- F.2d --- (Ch 19771,




ceurt Lo think af the interest of a defondast in a

tark action as "nominal® merelw necawse he has

iosurance. IM this rcase, for veammle, Sthe

defepdant dpetiticoner hore) was summonSed Lo aDDEeAY

in a4 Miatnesobks ocauek ard i85 ragquired bw the

provifions of his ingurarce oolicy - Lf For Ao

other reazon = to partigipate in the defense af Ehe

guit,  Surh oa defomdant s Tovreed km litciagako awaw

from haore it coeld ke thousands of miles),

confrunced with all of the uncertainties cau=ed by

drlavs that often scretch a8 trial aver woeks,

Maroeosner, in the Lypical Adamaqe sait, Ehe

place where the alleged Eort occureed usgally is

e rask appeonriste venue hoth Erom the standpoint

ol eptimam eonditicos of trial and fairness to the

defencant. [k iz roybine oroceduore for the judas

ared fury o view the scpne af the accident, often

moee than onge, Jourors drawe {eam the venue of the

aggident are likely ko he bettar able to coderstanad



state. In short, many of che factors traditionally

associated with the mest aporapriate place to

corduct bark litigation militake against what has

vore ta Be ealled she Sgider-dockrtines  To He sutre,

we are kalking here abouk Jurisdiction aver a

defendant, and "he fundamceatal die peEcoess

considerations {ecus N oa defendant's ¢ontacts with

khe Auriadiction in which the sui1t s comrctoed. 1

therefore de oot surqgqesk that what mawy be callad

*he practicati:lies and gonvenience factors are

vonbralling.

They are, however, not irrelevant ko the faicness

af the weial, whieh after all t5 Lhe core mearn:ng

of due process. If a defendant's contacts in the

Foreiqn state are zero, the oonsiderations

mentioned abowe need nob Re addresged, T oAg

suggeskt, hkowever, Lhat a courk pyrooorly mray

consider these factors a8 beino relovand %o Ehe

-

mueisdiction 1ssue where the weighing of "conbacts®



Ee dismizsed 35 whally unlikely in 2 case of this
kind.l After a dofendant had heen subkiected to &

tri1al in a foreigrn skate oo the basis of goasi o wn
Fem qurisdiction, Lt is bBv no means <clear that the
Plaintiff - unless barraed by the staktute nf
Timitations - would not remair [eee 0 Sue the
deftendant iy his domiciliary stake where the
avcidont gocurred.  Such suik couwld seck damaoes in
axcess oOF the limits of the insurance Dolicy, amd
the defendant would bhe forced to marticicate in oA
secnnd beial = peebably without the henefit of
lawyers provided by the inswnrapnee comoany,  The
hazards of 3 zecond trial can be sukstankial,

Ian sum, far the Farezning reasocan as well
a5 those convirgingly marzhales by bthe Conrk's

apinion, the application of the Seidec-w, -Roth

dackrine 1= 1meonsest.ent with the principnies of

fundamental faiyness cpumciated in Faternatioral

Shoe vy -®Washingkon-Co. . 126 .5, 310, 316 [l19asy,




N

. I3 thiz case, bthere could De no

second saik in Indeara becaute the atalobke of

limitarinne has ron. Indeed, 1t apnears 1Lhat

respopdeat chone 20 sur tn Minmesota oeoduse Jks

lawg were favorable Lo him o 1w major TespDeck=s.

The abatuks of limitatcions had run agawnst g =Sait

in Indiama, Tn addition bt swuit bebins bareed im

Indiana, the law pof that =state adhercs to Lhe

rontribukoary neqligence Adoctr-ine wheres=s Mennesoka

has adioDbed comparative nealiaence as 1ts rule of

tort law. Resocondent was a qguest in meEtiticner':

Aautemahile, Thuy=, a5 thig case illustrates, the

Seider dogbtrine would intice forom shovoipsg o the

aoplows disadwvantage of a defendant.
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From: Mr. Justigs Unpshell

Clrculated;
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Wo, 78 B2

Toanlal Bush o sl Aqpssllats,
1.
Julfrey TF Snccauk

Che Apspea” fenin Hee Sapeena
Court of Mpoaenata,

[ Worvrinber - 15749

Ak TrsTrer Maetistroalelivered the eparann aof the Courl.

Thee sppeeal  present: e gquestan whether o Soula may &5.*;'1,# A 4
ronstilgtinmaliy exoerrizc guusl o Mewr JURRDCLLON 0vOT A U
fefendnsd who kaz ng fncum rgntaclz by attaching the won- ':"Qf-*-‘:ﬁ"""fﬂ “F
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the State ta defend ang indempify L jn coreeection with e o
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O Janery 15 02 1wy Ereliana resilents were invalve:l ﬂ’w"ﬁ%ﬁé#]it
in A single-par secsfene i Bikhart, frof. Apoelies Saveliak. Eﬁt o $7
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1ot by garnishing State Faem's abligabon untler the in#ranees
preelicy to el Feaad wied doedvannify o=l in connectaen swills auel
& sk’ Sl Farm ochoes Bustoess in Mingesda? Tiusl) was
prrssnally seroel e Dinflwaa, The complee alleged negli-
ge g sl mpughd L300 100 dnnagens:

As providid b the slate pargicheent atute Savchagk
e 13 Bl sacaet Jur permzizsion G fille s sapplanestal oo
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CHAWEERE OF

JUBTICE Wa ) BRENHAN, JF. H'ﬂVE‘-‘“hET’ lg. ..IgFg

RE: Mo, JB-052 FRush w. Savehuk

e . | .
‘.. -Déar Thurgotd: '

1"11 circulate a dissent i the above in due

COUFSE.

Sincerely,

Mr. Justice Marshall

ce: The Canference




Bupreme Qoiurt of the Haddelt Stedrs
Waelymeton, P, & 20543

c=a= htSh DF

JUSTICE JOHR PLUL STEWEWS

Howvervmer 20, L3739

Bz = TEBE=952 = Hua=sh vwv. Sawzchuk

Dear Thurgood:

Zince I wvoted the other way, I am waiting fer
Bill Brennan'sg disgsent. Bingce I 4did pet agres with

him in the Volkswagen case, it may be necessary for
me ED wWrite a short separate dizsent after his
comes in. I'1Y try oot to delavy you too long.

Eespectfuliy,
A
fﬁqf
fo—
i

Mr. Juskice Marshall

Copies to bhe Coaference
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Mnahmaten, T, £ 20503

Lummgriad e

,=SUETICE OFRIE Rowe T

Kevember 16, 197% \

Re: 7FE-952 - Rush v. Savchuk

Dear Thurgood,

Alvhongh my woke was tentatively the
nther way at Copnference, I now join your
ppittion in this case. 1 would noe chink,
howewves, chat the judgment puis dicectk
action statdtes in Jeopardy,

This would alsc let Ill Brennan know
I do not intend to dissent.:

Sincerely yours,

Mo

Mr. Justice Marszhall
Copies to the Conference

CRIC
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Dacember IG, 1979

. Dear Thurgood:

In my join note of October 3G, 1 indicated that
1 might add & brief concurriag opiaidoa.

How that the digppent has been ¢irculstad, I am
content to Fear oo your <plndioa,

sincerely,

Mr. Justice Haraball

Lfp/an

ec: The Confereace

Harcy: I have been a litctle hesitant co "bootsctrap” on che
basios of oy a@ndlesent in Lee-%i Paving. In additlon to
the practical coaslderaticns thet I mentloned there, I alao
wad copcerned abour che pessibility of a second suit and

cther factora, If I mhfethodk a concurrence, I would have
Cc get into these, which geems wnecessary,

L.F.P., Jr,
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