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LOuMary; Telbr urges that bhe Ky, 2.0k, erped in kalding
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that ke EEtumatic standing rﬁEEDEﬂr poEseIlory coimen of Jones

————

v. Uritnd Stotes did mob sorvive Rakas w. Illirois,

FACTH: Poiice officers had an arrefk worrant Foc QR
Lawrorse Marguess, They enbteored hios roswdence apd foond [ive
pac=ons, includiecyg Ebhe peks, o the Living toom,.  7Thoy scarohod
the rasiticnoe Eae Hacquess, oad in vha progesss smelled the odor
! Elion



O T @
of marijeana angd chzervad marijrana seeds in plain VioW.
Marquess was not {ound.  Seome of the officers lelt to secute A
srarch wartank Eor the premices,.  Betr and the athar four
prople were detained in Bho living coom and bold that thoy
could pot leave onless they cansented o a search of bheir
persan. Twa of ehe people did a0, and wero permithaod Lo
1cavre. The ol ficers threr rerEuThed wikh the search warreanot,
which did net autherisce the searceh of the individuals on thc
Procises.,

VYanesga Cox was Seated on bhe couch next Lo pete wiblh het
purees cosking between them. Tha officars ordeced Cox o chand
and omply ker putTae on Lhe takie,  She did =0, and disclosed
controlled sebsbances whleh were in the porse,  Poor told tha
olificers that te woez the owner ab the dzugqs. A Secaren of
Rawlirng=s vielded 24300 and & knife. He was bhoen placed vpndar
arcest.

& suppressicn hearing was held, and the Ehe frial coutt
dotecmined Ehat the deuge and the noney were admisgsible.

HOLRING BEIOQW: The Ky. S5.0t. heid that the search of Cax's
purzoe did npet wialace petrt's legitimac=e or reasonable
expeckation of Fresdom from governmartal intrusiooa. The couck
appoaced Lo geant tkhakt bhe warrantless pearch of Cox's purse
wias tm oviolaticn of her Tourth Arendmors right=s.  hs to pebre,
nowonwer, Eho court staked that he did not have standisag to
raise Fhe copstitotiopaliby of Lhe scovelh.  Pelr had actemnphed
bt coly on the "alakomatic standing” concept of Jaren v, United

Skakes, 352 0.5, 257 (19601, since ha had heen charged with A
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possesontry allense.  The coure helioved that Rakas w. Tllinois,
439 U.5. 12& (19781, rejecked thiy proang of the Janes Eheocy of
actorakic standing.

The discent argued that the detention of Cox, the petr, and
Che athers carsbYitubod an D llegal arcest.  Since Dok Esr the
i11egal detenticn the agents would never have discoverns Sho
evidencr, iL is "fruit of the parSonows tree! whick cught to
have neen suppeesacd. The dissenk alse argued thal Rakas did
not affrck the jubtomatic standirg bheory of Cones whore the
deferdant is charged with a ponnessary offanse.

COWTENTIONE: Tetr adwanceon bwo cantenticons. Flitrst,

tepeating his argumornt kelfore the lower court, he contends that
Rakaz €id not affect the concept of actomatic standing as
stated in Jomes when pott i8 charged wikh a possessary
offonse. Zecond, folleowing the argument of the dizzcat, patr
contends that the zearch and seiwure of the material in Cox's
Tuc=e was fthe product of an i1laegal arcesk, and therefare the
evidence shoald have been suppressed.  Pekr argues that the
[erty-five minuve dpteption while s=a0e of bne officers went Eor
4 Eearch warrant cargkikated an arvest of the pooele i Lhe
residence and was made withoot probahle cause.  Thus, any
cvidence meizoed js o the fridit of bthe poisnnoun treoe which oheonld
b cupprossed.

DISCUSSION: The theory belind the automatic standing rule
{or pontessory offonses Is 3 desire o prebihic progsecatorial
self-gontradiction.  The argument runs (hatk khe gove should nok

bo able Eo say chat pety pngsacased khe drugo Cor $he parposes
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Oof the statite bBut Aid nok nove cufficiepnt DossEnssion of them
to challenge the legality of the socarcn.
Thic Courkt mav peonbtually have to decide whether thiy prondg
of the avtomabic starding rule has vitaliby after Rakarn, Pekbr

points oot chat the decision of the Ky court ig in conflick

with that of che Winth Circeit in United States o, Marzelli,

58% F.2d 1757 {CAT 1979) . There, the CA% analvred Rakas and
concldded that "in zubkstance (Rakas] reafitmed the proposicicn
recognirzed 1n Joned that a8 possessory inkerest in bBhat which
was selzed coniers standing.® Tt j= my wunderskanding, lhowevoop,
that Ehis issuws was prosented in severdl casces an E4e semmec
lirts and cerkt wos denied.

There is a rosponse.

G/das79 Eqglestan op in gokn
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Srpr e Conrt of the Tuibed Binrtew
Wasljinglon, B. . 20543

Ll By grF
JURTICE JDHM PhLlE STCYENE

April 22, 198D

Be: T9-5144 - Rawlings v. Kentucky

Deatr Bill:

Plaage jo0in me,

Regpectfully,

Mr. Justice Behnqguist

Copies ko the Conference




Bogpreme Gonrt of e Tnited Binles
Wita lpingtan, 4, & 20503

CHANBLEY OF

JUSTICE RGN H OwWHITE Apell 28, 1980

Rer 79-5146 - Hawliaps v, Yenbucky

ear Bili,

I join Parts T and 114 of your
opinion, Rellicwving, however, that the
Fruits inguicy wyou wndertake In Parkt
II3 sheuld not be done here In Che
first imstance, 1 would wvacate the
Judgment and remand for that purpose.

Sinecrely vours,

W

Mr. Justice Rehnguistc
Copices to Ehe Conforonco

M

- ——— e ——




ChasmEQs OoF

Bupreme Conrt of e Hntbed Siriee

Wasbingler, B, 20503 /

JUETIZE A" TLA STEKAAT

Aprit 30, 1580

Re: Mp. 79-5]&6, Rawlings ». Kenfuck

Dear Bill,

My preference ip this factually confusing
case wauld have been L0 dismiss the weil as im-
provigently granicd, once the fo-called "automatic
standing" dactrine had been eradiceted in Lhe
Salyucci case, If this view is nat to prevail,
and the case is to be dealt with on its merits,
I agron with Byron 25 to Parl TR of your opinion
for the Court.

Hincerely yours,
. G,
1.

Mr. Justice Eehmguist ’frf

Copics to the Comference

- —_——
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Eupreme Qonrt of the Hnded Biaten
Binokington B, ¢ 20543

LCHAOETY Jr

JUSTIGE 'WiLllaM H. REHHOQILIET

May 1, 1980

Fo: Ho. 70-5145 Rawlings v, Konhtoekss

Dot By Eo:

I am just sbout Lo leavs to ba a "judge®” in the University
o[ Tennesaes moot court competition, and havo not had an
opportunity to respoend to eithor your letter of Apeil 2B or
Potter's letrer of 2oril 30 regardilg Part I1 B of the opinion
in this case. T hope to circulate a memorandum to the Conforcnce
on the matter uopon my Teturn the beginning of next weak.

Eineerely,wdﬁg

HMr. Justirce White

Copiocs to the Cconforoncs

— e — s —r .




Sgrreme Cowrl of the Muited Slatew
Waslhington, B. . 205643 ’

CHARPALGT of
WU GTICF WILLIAK H RERNSW ST

May $, 1980

MFEMORANDUM TO THE COMPEIENCE

Re; Mo, 79-5146 Rawlings v. Kenkbucky

By memorandum circulated before my departure for the
University of Tenhessee Moot Court lask week, I oromised a
mamorandom cesponding o those of Potter and Byron relating bo
my presenkly gircoulating draft in this caze. Lewis and Jdohn
have joined it, and the remaining members of the Coucrt other
than Patter and Byron have nek ver indicated by letker what they
progose to do.  Jonn has advised me by telephone that while be
ig2 guite content Eo remain as a "join", he would likewioe be
agrecable top seeing comcthing worked oot along the lines
propased by Byron with respect to Part TIB af oy prezenkly
girculdating ooinian,

If my tecollection and Canference notes serve me, Harry
reminded us at the kinme we vwoted after argument on Lhis case
thakt there had been zore who ehought ik should have bepn held
for Unjited GLalos v, Salvuoci, Ho. T9=244, in which 1 4o
presently have 2 Court fof an oDinion that oVerrules the
Yaukocamatbic standing” principle emanciated in Jones . [oited
States, 162 U.5. 257 (1%960). I think thare iz little deubt that
had we decided o nald this case Eor Solvucsi, I would have
certainly recammended a denial of ceetiorari if T had prevared
the hold merocrapdum. As Byreon points oub in his letrer, factual
quesLlicns are generally better leFt ko the lower courts, and as
Potter points cut this case is to a degres "Fackually coniusing.”
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But this case kg sigrificantly different from Salvucci, both
because 1t comes froem & state court rather than a federal courk,
and tecvause pebitioner did pot rest solely on the Yauromatic
standing™ rule of Jones, surpra, but wenk on to ¢laim thak he did
have a reasonable exoectation of privagy in Cox's pursae, Lhat
hiz sdmizssion of ownership wos khe Eruit of an 12legal
detentian, angd that the szearch uncovering the money and koitce
was itself illegal. Sge Rawlings v Kebdboeky, 2d drafk
recirculated Aoril 22nd, pages d4-%. Thus there is not the
unfairne=ss kthat kthere would have been in Szlvucci had we zimply
ceversed the judgment of the Court &f Appeals without indicating
that knae defendant should be allowed to make the sorbk 0F claims
that petitioner here makes, since in Salvuecei the Court of
appeals had relied excluslvely, as had petitioner, on the
Taptomatic standing"™ rule. DBecause our opinion will owvercale a
gase that the defendant in Salvuesi had cvery right to rely an
at the time, he shouwld e pearmitted bta show why hi=s own
expectations GF privacy were defeated by the challenged saarch,

The second and related difficuley which I see in failing ko
gither afficm or reverse cutright in Rawlings is that Salwvucci
was an appcal by Ehe [ederal government feom a moticn Lo
suppress, and thereforc a new hearing o a motioil to sUpDress
may be held by the District Court withoob giving the defendant
the benefit of ehe "auvtomatic skanding™ rule. Mo double
jeopardy question will arise. In Rawlings. however, we are
dealing with an obvicusly final jodament af the higheszt couck of
the State of Kentugky: we have jurisdickion under 28 U.5.C. %
1257 ko review that juddment only where a fedoral question has
been drawn in i1sszue, and by our grant of certicrari in this case
we have at least tentatively indipated thak we believe there (o
a federal constitutional guestian in the case, The Canference
vobed after argument to affirm that judgment, although at least
Potter indicated that he would be guite willing to dismiss the
wrilb of certiorari as improvidently granted.

Having geanted ecerbiarari to review the judgment of the
highest aocurt of a staks, I think woe are obligated to "fish or
cut bait"™ on the [ederal claims made by pDetitipner unless some
principled way can he Eound Eo aveld deing so.  In other words,
wa cab't zimply buck the guestion of atkenvabion discussed in
Part IIR &f my ocpinicn hack ko the Rentucky courts, Before
doing 50, it seems b0 me that we would have to decide at least
kwo threzshhold questions fairly raised by the opinlons below and
by the hriefs in thls Ceurt, TFirst, the EKentucky Court of
Appralz held that the police pfficers had orobabkle cause to
arrest all the oooupants of the houwuse at the tipe they decided
to Secure o search warrant., If thiz is the rase, then the
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subsequent dekention, and indecd the searches themselves, werc
legitimate. The Sapreme Courlk of Kentucky did not consider this
approazch, but T believe we would be obligated Lo dispoase af it
before romanding.

Bhould we hold that theee was no probable causc to arrest
petitioner and bis conpanions at the ktime the police decided to
cbtafn a search warreant, I believs that we =till would have to
decide whether the detention of pebitioner and his companions
pending issuance of the ssarch warrant was illegal. The Supreme
Court of Kentucky implicitly resolved this question against
petitioncr when it decided to "disregard as ireclevant the
detention duripng the period in which the officers were procuring
a search warrank." App. 79. @ would be Ehe Eirst bto agrec that
the bricfing an this important issue was less than adeguate -- a2
factor not uncammon in KEenkucky cases, MNevertheless, because
the Sopreme CJouit of Eeotuwoky implicitly Ffound the detention to
be legal, T cee no wWay of "vacaking and remanding Eor
consideration of pesslble attenueatjion” withput confronting khak
igscue sguacely, We have a good deal more latituds in the manner
ith which we Erezt judgmentsz of lower foderal courts {as in
Ealvucci} than we da in treating the judgments of the highest
courts of a state (I rhink it was either Brandeis or Cardezo wio
{nsisted that if 3 state court Jjudgment was reverscd, the
manda ke musk ailways contain the language "for orofeedings not
inconsistent with this opinion®).

‘the short of the maktker is that while I do nok belicve that
I voted to grant in this casey, I think that now that we have
heard it ccally argued and have discussed it 8% Conference, Lhe
treatment of rthe issues in Park IIE is analytically sound and I
would prefer to stay with it if the opinion can command {ive
voetes., If it dowes not, 1 would Soriously consider the
possibility of dismissing Ehe ¢case as having been improvidently
granted, since 1t is ohviausly very fact=bound, the record and
opinions of the courts helow are not sharply focused, and
therefore the opinion will not have a great deal of weight as
procedent.  Bat I do think, Byron, that to "vacakte and remand”
for a fFurther devolopment of the facks of the case would be
tantamount ko a reversal of the Suprene Courk oF Eentucky, which
is epertainly contrary to the Conference woks, and would
necessarily imply that the Eenkucky courks had, in our wicw,
decided =some question of constibutional law incorrectly,
Although I am eighth in senioccity, 1 can remember ho Sase in
which we have granked certicrari btoe review the judgrent of the
highest toure of a skeee and concluded by vacating and remanding
the judgment because we thought that court might have made a
mistake on a guestion of cons+titutional law, dcpending on a
gerles of facts that are not clearly set Eorth in the record.
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Thiz is not a Krivda sitvatlon, slnce petitioner is making
[ederal constitubional claims thakt the Kentucky courts have
rejoected. I think |t k2 the burden of petitioner =— in this
tage, defendant Rawlings — %t show that the Suprems Couck of
Kentucky wrongly decided a federal constitutianal guestion, and
not mecely that if the Hentucky courts had heard more witnesses,
-gFf made more Lindings of Eact, we might draw that conclusion.

In sumnmary, if two members of the Courk ipn addition to Lewis
and John join the apinian, my Eirst preference 15 to Xeep it the
way it is. Y Ekhere were Eive members of the Court whose ficste
proeference was to dismiss tho case as improvidently graneed, I
would seriously consider becoming & sixth. If A majority of the
Court favar Byron's approach in preference ko oither of those
octher two, I think the case zhould be reassigoed by the Chief
Justice and I would expect to digsent along the lines whiosh T
have sktared in this memocrandum.

Bincercly,

Iﬂ".—w




Sarprezme Wask af e Tlutdrr rates
Waghiagter. 41 L. 203019
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THF ThIEF JULTICE

May &, 1980

Be: 13<0l46 - Rawlings w. Kentucky I

Lear Bill:

I can join yow "az iz" or in a DIG.

egards,

Mr. Justice Rebnguist

Copies G0 the Conference
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Buprente Wonel af delniten Stales
Mughitetan, 0. L, 10543

CHAYOCHT T

AUSTIZE BTROR R owHITE May ﬁ, 193[’

Re: 79-5148 - fTawlings v, Kentucky

Denar Rill,

In briof response Eo your letcer of May 5, I neote that
yerir cilvculating draft Indivates-=-and 1 agree in thls fo-
gpoce--that che frulcs questCion with eerard o Che drours was
presented in the scgte conrta, I alsn agree that che Suprene
Court of Wentucky <Jdid noe address that question,  Wich te-
spect o the mopey seimed from Yawlings, howevsr, the Supreame
Coeuer did say that 46 would "disregaed a3 irrcelowvant the de-
tenkion during the pevicd in which the officers were provar-
ing o search wareant" and thac "the seguence of the seatch of
th: purse and Bawlings' admission of ownership af the drugs
is not clearsly gstablished 1o che rvecord.”™ It chen jomediately
cuncluded Lthat "Clearly, after Bawlings adoiteced ownershio of
the drugs, the officers were entitled ko arrest and search the
persen, or seacch and theo arrest.'" App. 79

In procesding in chis panner, the Ruprcome Court ol
Henbtucky plainly failed propevly to dispuse of a federal
is5ue with respect to the seiznre of the dyups; and T whowid
not deep It inproper £ remand for the purpose of addressiog
the question under the correct lepal standard that we woutd
identily., Alse, the above rewarks of the Eeontucky court
stroongly suppgest thac we showld not attenpt to decide a £ac=
tual i=ssuc on 4 record that the state court itsclf apparencly
thooght inadequate for Ehat purpose.

Wor are we ghliped to deal sdth the gquestion of whelher
there was proballe cause to Aarrest prior co the departurte Lo
EEgUIe a4 waryanc, 4 quiesktion the Supreme Court of ¥Yeotucky
found pnnecessary to resolve in view of its disposlition of
Elie casc,




Hence, I continue Eo profer to varate the Jjuadgoent and
remand.  TE this is inconsistent with my Confeorence vote, I
owe enlishteqment to yoeutr oirculating dzafe,

Sincerely yours,

Mr. .Justice REehnouisk
Coples to the Conlevonceo

o a [




Zupreate Conet of e Thaiked 51:5
Tashneglon, @, L 20543

LyauBAFEL OF

WUETICE HAR AT A DLAZF MUK May 132, 1%80

v

Re: Ao, ¥9=-5146 - Rawlings v. Hontucky

Dear Bill;
Blease join me.

Sincerely,

il

Mr. Justice Rehnguist

c: The Conference
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’ CladmOdas aAr j
LJUSTIEE WILindm H. AEHBGLIGT /

May 12, 1980

HEMORAWDM T2 TRE COWNFEREHCE

Re: Wo. 79=5146 ®awlings v. Kentucky

Wow that I bave four votes in addliion te my own far
my proposed - circulating opinien for the Court in this
case, I naturally abandon any disposition tp dismiss it as
improvidently granted. ) '

Siﬁcerely,

o




Suppece ll[':ﬂmE of E]Er?.‘]:lu'lfh Shnira
Meelingtan, 1 0 20503

GCHAYOCR: OF
JUSTIZE POTTEN STE maR Y

May &0, 1980

Re- Koo ?‘}_—&‘JE, Ha_'.-:'Eing_:%__'.'_- Konlucky

Mear Byraon,

Flease add my name bo oyour Sedirats
mppinisn in this case.

Sincercly yours,

A
R
|-

-

Mr. Justica White

Capies b4 the Conforeénce
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