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ctilities from “wromobing he use of clackviciby bEhrough bhe
use ofF adverkizing, subsidy pavmenis o . o o pmployoe
incentives.™ Im 1976, khe Commission bheld infotwmal ralemaxing
proceadings on the order, ond canclading that che Ban on
oreration of clectricity sales siopould rerain in effiect.  The
Cormission [easonodd; "[&lonrerrvation of enprqy cesoUlToes
coemaind ouc Nighess pelerity o - 0 0 IE iS reasonakle teo
believe that o cortinued proccripeion of promatian of electric
sales will pesult in some dimpening 9f wnpecessary growkh oo
that cocicty's tokal checqgy rodguiremenbs will he somewshat  Lower
tharn thaey would have been had electeic ukbkilitles pecn allowed
to procte males.®™ The Hew York Sufnrere Courk and the
Apoellate DiIvisian uphceld the advertising Ean.

3. QFIBIGCH BRLOW. The ¥ew York Coutrt of RApoeals

affirmed. Aliter Actermining thak the Cormmn's arder was
autharizcd by stabe law, the court reached the copstiteticnal

izgoues., The caurt roked thar the requlaktian is conbtent-based

and ehat ivt directly supprozsces an entiee caktcgary of spoecch.
_——— T T e e _—

—_———

Howewer, it conacluded that coarcrclal z2peech is probccted
Primacily duo to its komefit to consumers. The free Flow of
informaticr 15 not so jenectant bo kRis situakion Decause tho
utility has beop granted a monopoly status. Given the
nancompebitive sibaabiar, advortizing 9f cleceeicity will not
Ccofibe tbube greably Lo mocloty's informed und coliable
decisionmakinrg., Further, the advertising banned dogr not ook
to provide inforrmatian 2 bo "availability, natuee and prices,”
but -—akhor to encourage incesavsed use of elockrigity.,  Its

cantent might e affirmatively derrirontal to scoiety,
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A, LRWTENTIONS, Appellant's maor arguament is thakb
plecteic utilities are in comocbition with athor coerqgy
tupplicys, such an oil and naturAal gas=z companiecs, and that
promotian is heneficial ko ponsurers= who must chooso Debweon
diffecent forms of enctgy. Bone ol Kthe difforonces between
commercial specon and political specch justily the resktraint
here. This Couwrk lioag recogiized that commercial speech may be
requlated ko provent decopilive af misieading adverti=sing, anid
Ehat cervtain forms of promoticon may he prokhibited. 'The sprech
orahibited here is entircly sruehfoel., Appollant also argues
Ehat promotion all mome Forms of eleciriciby vsace may help
Conserwl enerqgy, heoguse cleckricity may be movre ofFicient Lhan
abhoet gnorgy SoUbces,

Appellant argues that the order 1o wold Lor vaguencos,
ovorbreadth and lack of standaryds. Although the Commission was
congerned primatlly wikh space Bwating and cooling, he ories
iz not ponfired to that area. 7The order would barn promotion of
clecyric Lighting, which uses [far less ernergy that heatiang and
caoling, and ipvoives zafety. Tt would alzoe bam promoatlon oF
eleciric card, even 1E they are more effivienk Ehan other
cars, Fimally, it gives ne guidance B0 Ceptral Hedzon.,  Would
a8 speech L0 3 civic organisabion deScoliblng vaclous wiys
glectricity coan Seecve 1t3 needs be banned?

Firally, appellant arguoes Ehat the order deprives is of
eguxl proteckion because other encrgy supoliccs, t.e., 013 and
Qas companics, are nob peewvented from advertising.  This Court
bhaz long recogrimed that disccimination in speech restricticns
g unconsktitubianal. A ctelck standacd of revicw applion ko

plaszificorigns aflecting Firsk Amcndment internebsn,
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hppollec roves to dizmiss the appeal or alffiem the
tudgmernr. Appellen hercins with the assectilon that commercial
sprech Ls entitled ko less protection than othar Foros of
speech, Thc jnkerests b tho socvaker and the audichos wiast oe
Lalanced against the govermnenk's intercst.  Hape Ehe state
inkerest in encrgy oonsetvation should prevell in the Baloancing
ProCens.,.

Moat cnerqgy wasers do pat [ace @ cholce hDetween olectricity,
gas and oil. Hoemeowners Jeacrally do nat change bhoeating
ovakbenS. The builder Secides which bype of heating s2yskbem o
ipzgtall ipikially. Thus ioformation diresctsd to khe general
cublic about relative Leonefits of vlechbricity would produce
only a "meager" peblic bepcfit, which doss ot oubweigh the
cubstantial intercsk im conservation, The oracr dogs mos
probicit manafacturers of eleckrical applicances from
advertising Lhem, 5o consumebs ace provided with an alternative
goevicee of informetion, Advervising by panufaoturers, unlike
advertising by a utility, docs not 1aply that the enc:cgy orisis
1= noab real,

The Commission argdes Ehat the vaguenzss//overbreadth
argurentks WoTE Tobt made bolow,  FuekbbWeo, tho orcder 10 clear and
not overbiaad.  The arderc i2 not eonfined to heating and
cocling, it purporefilly nans all prorotion.

Appelles also urges thak the opder does nek deprive
apprllant <f coual protecticon. $il and gas are bhiglily
comperifive induckcies. Fucther, Ythe cormiszion has no

aukbhar ety Lo tequlake these companios.



In {1z reply, appellant argues that it did raisc Ehe
vagquengas,ovorbyogdth arguments in the Courk of Appenls,.  In
any rvenk, a chkallenge to the walidikby of a stayxe Statura ob
First fmeodecnt seounds subsares the guestions of lack of
standards, overbreadch and vagueness.

Ao amicos Lrief has Eegrn filed v the Edi=z=on Slecbric
Inskitute, an association of elmchbric utilikics, in supsark of
Lhe potn.

3. BISCUHGION. This il a proper appeal.  The Courckh cE

—_—

Appeals aninion madtes clear that the ordsr was attacked as
invalld urder the Tirsk Arensgmont, The virst Aanmendrent
gquesticon iz schkstantial and not answered by thig Court's nmrior
cascs. I recommend thot jurisdiction he no%ed.

There 15 a response [roetion to dismi=s;, an amicas brict

gntd a reoly.,

11-11-79 Hzir Ops. in App. ko Peotr.
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JE - IATTSED

SUPEPLEMENTAL -MEMORANDUIM

Tes  Mr, Justice Fowell

Bu: Mo. 79-%65, Carsclidaged Fudson w. Public Setvice Comrission

I Ffear ehat my analvsis of *his cohse may have been
vvershadowed im my Benck Memcrandum by discussion of the Con Ed
case, Begpayse  thisg case presents & ¢lese Question in an
ancharked arsea of Ethe FPirsk Emendrent, wou may he aided by
further discussion.

This Court's oommercial speech cases  suppork  theeo
qovernina principles: (1) Prohibitiorn on adverkizing in 3 frec

marketr 15 coeorsbituticnal, YWirginia Stake Board, HBactes, and

Linrark Aszsociatea, (2] Commeecial speech related bd an economic

transactiorn invelving oxercise of a fundamental copatitutiomal
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right may nat be suppressed. Bigelow w: YWirginia., (3} Commercial

speesh that iz misleading or loteortwined with econduct that may

be injuricus to consumees may be orohibited. Ohralik; Priedmar,

I do not helieve that this case EFalls either in
gakaqory (21 or (3, There is oo fundamental richt to electrical
FRRrLdyY, not Ls there a gontenkion thar khe speerh itself will
mislead or injure CcomfuUmMets.

The guestion [s whether Lthis caSe 1s conkgpolled by

Yirginia State Beoard. The Cnurt  in £hat  ease waighed the

interests in favor of speech  againat the =stace  inkezrest In
suppEesasion.  Hore the interest of che ueiliiv ocompany is purtely

cononomic,. NMulike Yirginia State Board, howeVor, there is o Ecee

—r

marker For the sale of electricity. Thus, ihscfar as protection

———

for enrmercial speech  furthers consumers”  ability to make

ratinonal ecanomic Adecisions and socicty's interest jn clficienk
allopcation of regseurceS, the interest Ip procecting Seccch i3

less +than it was Lo ¥iraipia 3Reate Board. The market  for

pletrigity is imperfeck in three ways: [1] Utilities have o
manopoly or bhe sopnly of clectricicw, [2) Bwen where eneray
pLYvVEeYors compete, khe price and availabilitv of eleeckriciky ig
determined by a stake regulatory commission yather than by the
invigikle hand of the markxer, and [31 the resp helicves that
curgent eiectricial ratkes are impectect and. thE;}DEE: the price

consurers oay For peak time electricity doel not actuallw CoOvOC

the maroinal gost of the production of addibtional enecay. Thus,



it ran be argued that the inkerest in ensuring & Tres flow of
informakinn iz pot @z arcat for in a heavily regulated market
bocause consumer decisions have a smaller effect on marckek
allocatiohn,

Thi ftakese iptcpest Sseem3a more  Seostanbial  BEhan Ehe

state intevest Ik Virginia State Board. In that ¢ass, the Scate

faared that contumets would not use informatign widslw, bub it
had mo isterest ir deterring well-informed consiemer decisions ko
purchase less axpensive drugs. In thigs ¢ase, however, Ehe ZState
has a leoitimace interest  in discourasing the  ecanomic
transaction--the purechase of cloctriciey.

S5frueral a:quementﬁhcan B+ made,. Yowevebr; the aupoor:
Ehe application of VirqigTrﬂiggte Board. Firs:t, the conaumers

_-_-—II_I_-I.
interest here iz substantial. Although consumer chélces May nDat

e e e ey ey el e e Y

maye a5 drPeat an effact &n Market Erasatactions as im Viroinia

fxate PBaard, nopetheless rach fovsumers has a considarahle
———— Ry

interest in choosing from amonrg energy Eources, and CONSUMEE
.y o

choiees a3 o whole will surely affoct the decisions of the state
requlatgory coommission. Aamy flaws in the =wrclcing schewme for
electrigity showld be eradicated through chamges in the rabes,
not theouwok suppression of speech.

Tt can alsoc be arqued that the State's inkerest is like

the incerest ip Wirginia Stato Acard. The State {ears Ehak

cansumers will not comprehend the extent of the emergy coisis if

Ehey see  prometional advertising, This is a waternallinkic



attitude.

[f it is aareed tha: the consumer interest here is less
and Lthe State interest greater thon im Vigainia State Boacd,
then Lhe remaining guestion iz wnether the scate interesk i3

gufficiently substantial to Justify the ban. This is am area of

*&”WEEEiEi_EEEifljEEEiiEi,EEEEEEEEE_Efi,EEJEiEi?i“' Two madels
exiokt: neither wholly applicakle. If the question concerped the
State's ability to enforce an oneegy racioning wrogcdan, then the
inouicy would be simply whethoer the State could show that its
sronemic legislacion was ratiomal and npot arbitrary. If the
State Were a*tempting o supDress: noncommercial spocch, then it
winuld hase bo demonstrale a compelling stete interest.

The deoagpesre of ipkoerest culfigcient £o uapheld a kan an
commergial soeegh prohab)ly falls in bhe middle 9F those Lwo
models. In Ghralik, wvour opinign Ffor the Court noted "Lkhe
Teamronzsense ' distinction between Speth propPIsing a commercial
transaction, whioh ooccurs o an area kraditiarally subiect to
goverament roqulakion, and other varietion of =speech." &S You
atated, the Cour: has "affarded commetrcial sceech a limited
measure of prctecklon, commensltrate with iks subaprdinate
FOsition in the scale of First Amerdment values, while allowing
medes of regqulation khat might be impermeissible 1 Eh ecalm ofF
non=cormercial expre=ssion.” 436 1,.%,, at 466,

Your opinicn for the Ceourt wn Friedman v: Ragers also

pffers insight intc the showing of governmental irntevest needed

w-



ke uphaold a seppression of commercial smeech, The Cowrt upheld a
han on trade names ©n the basiz of a "sigrificant possibility
that the trade names will be wsed to mislead the public." 440
D.5,, at 13. There was svant savidence that the person oeg28ing
Ehe ban had acgtuallvy engaged in mizleading condoect. It was
sulficierat, the Onurt noted, that he used "a beade name to
farilitate rthe large-scale commercializatiom which enhances the
opportunity for misleading wrartices." Thus, rthe Caurt wupheld
the bap on the bLasis that the speech might be, but was Aak
necessarily, misleading. Friedman wag not based mercly on the
orinciple that false cormercial specch 18 unorotected, bacawndd
the Cayr: did not Semand any showing that khe soeech was, Ln
fact, decoptive. Friedman indicates, therefore, that Ehe Stabkes
have an appreciable leeway in cobtrolllng commersial speach.
This ¢ase derands that the Courk deeide whebher rosp
has presented sufficient justification Eor the ban, Dnleas the
Court 1= urepared to aceoept  the cantentien that  trubEbhEol
commareial speech rna1;.r novnpr ke suporessed (a oontentlan whlch s

)
inconsistent with the weighing of interes':.f in Wwirginmia 3Jkate

Boardl, 1 beliswe thak this case prezenks & ¢lose question. As
I
oefore, 1 lean s!.iqh%' to uphald the prohibition because of the

Scate's atrony interest in anerdgy copsetrvation,
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SECOND -SCEPPLEMENTAL - MEMORRKTIM

To: HMHr. Justice Fowell

Ae: MNe, 79-565, Depntral Hudson v, PG

When faced wikth a trouwhlesome case, wou =cmetimes ask
waur clerks which ocutcome would be casicr o write. I have oone
(tooe slowly oerhaps) to the conclusion that 1% wiould ne slightlw
gasier to 3dustify a decision reversing the woraoklhition oh
PromoebEional adwerti=sinom.

My firak sopplemepntal memarandum cugl ined the competing
atgquments that ecan ke advaneced a5 Lo the applicabllity of

Yirqinia 3tarte Boord te this case. &5 wr kRave discussed, the

ragse is wory close wnder that analysis. But consideratien of the

princimles sutlined in wour wpinion in First Mational Rank v,




Bellotti may Eip the balance.

In Reiletti your opihion for che Court rejected the
Massachusett Suoreme Judicial Couzrt's focus opn the rigot of &
rorporakbicn to gpeak. Rather, vou o 2kated that kthe ouestion
presented was whether the state statuebte abridoed expression that
the First amendment was designed to probteect. ¥ou ooneloded thak
ir did by asses=ing not onlv the corporation's right to socak,
bur society's interest in boeipo infarmed., Youw stated chat "[E] ke
inherent warth of the speech 1n terms af  iks  capacite for
informaing the public does mot depend upon the identity of its
goures . ™ Thus you emphasized a "right to hear® i additian ta
the "right to speak." You characterlesed the commercial speech
cascs  im the asame manner: "aA  commercial  advertisoment  Ls
consStitutionally srotocked not so much begausoe ik porkaing So
the gellere's business as heeauae i1 "fuvthers the free flow of

comrersial informacian,' ™ ouoking Virainia S*ake Board,

It is true, of course, that the purely commecrcial
tpeech involwed in this cass Is eAtitled o lesser orotection
than the political speech at issue ip Bellobtl. Butr wse of the
"wight to ke ipnfoemed™ analysis o thin case maw tio the halance
adainst khe prohibsition.

Tou could conelude that sooictal intereat in the [ree
flow of truthful commoercial informatino prabibits any
sunbresslon of such speech absent o Substantial (owe less than

compekling) skate Lokccest, Thus, so long as the free choice of



coasumers to chopse electrical heatinq'lS unhamoegoed , there is a
speech intereat that is not outweiched by the stacte's interest
in conservation. 9f course, che right to be ipfermed 12 ok Ehe
right to be deceived. Tnus, a stakte mzy force comtercial
enterpriscs ba incloade additicnal information in advertisements
pecessary to ansure that consumers are fully imformed of the
tiak ol an economic transSactlon [(such a5 a4 warning labkel on
cigarette packages). Pechaps the rcesy could, in this case, force
the ubility to inform sonsumers of the ¢osts of electrical space
Neating., Bub, wou miuht fonclude, there 15 litkle state interest
is allowing consumers fa make economic transaccioms, bue nnk
allowing them to be informed.

Of course, I do nao% suggest khat a "right Eo know"
analyzic c¢ould be stretehed =o Far &3 to comeel  private
erEetprises to fdvertisze, or 0 [opee aovecnments Lo veveal
infaormation, Thre Fieak Mmoepdment doca oo iacoporate a FPreedom
of Infarmacionm Ak, Howevery, assceamcht of Ehe societal ipterest
may, as in Bellotti, be relevant to resolution of this case.

Eesoluerion of this case demands rthat the Court weigh
the pelr's intceest, the consurees' Lntertest, and the =stake's
interest. As you =kated inm Rellotti, the commercial Speech cares
Hillustrate that the First Arerdrent aoces beyond the pretoclion
of the press and the self-pxpression of individuals to probibit

government from limikimg the aktocck of information from which

members of Lthe punlic may draw."*The difficultv wf writinc bhe



case khis way would he 3 show thak Ehe Duhlic intercsr
oukweighs Ehe sLate ibterpst ip Ccoergy cobservation, I think wou
Would have to saagesk Lhabk the state musk, whore feasl®le, kbake
a non-speech related means to achieves a non=speech velaked end.
Ferhaps the =tate would not he fopeed o uge  Ehe  least
reabrictive means, Lut at the wimismur it showld cxplore otfeer
means to satisfy the poolic ipverest, Perkapn the other fmeans
woayld  ipwvelve a speech—-related reguigemiont kEhat oromeotional
adveetising noce che relative afficiencies 0f elecerical and
non-electrical enerqy sources, or perthans a teskriction on new

costumers wsipa ecletraeal space heakina,



! | Sagrame Conet of the lilﬁ;hhgtrg

AMeehingten, 20 & 2p3ns

Maveh 27, 1980

FhilhE IS OF
JUETICL U Y BT

Ber Mo, #M-505 - Ceptoal Hudson 6 &
Corp. v. PSC of H. Y.

=t Cmmm e

Muar Chlel,

I paszed in Confercoce on thils case,

I nowr jorta the ceowd ro veverse,

Sincerely yours,

The Chlcel Justice

Coples to the Conlference
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BRENTIH- MEXDRANALN

T : Me | Jgotics Pawel)
FROM: Tavid

PeTRE:  Aapril 25, 1980

RE: Ho. Y9-56%, EEptral*HnﬁEﬂn'ﬁas'L'Flectriq;quU:'V:'Fuhlic

Seevice -Eomm'n-of-the Brpre-of ‘Hew York

The attached frafrt renrezents v bkest afforts Lo date on
*hig iggue. T would like to raise 8 enuacle of neints, however.  ¥ost
gianificantlyr, Part II of the Araft makes a suRstantial effort to

develap a standardized Phest® for use n commercial speesh cases. T

S— —

kniak it omay bhe tigee Mor this kimd of o a mowe,  The Fipst oommerecial
cpeach cages sould mor bBe especlally Piosartous i o this o oway hesagme

Lthew wWwere a%ill hreak i na Free of LR demons af ¥Yailerbime- -w;

christenson. By now, however, iL Spems aDDromriake to LTy to asnlwy 4

Adisciplired aooeoach instead of Ehe more ad-hoe halancing methadn

u=ad im the carly canos, fhis affort is not Wwithout erobhlems. In

parkboular, the tesk a8 T have arbicuelated smooms a bik glakorate and

-

acaderic. Some minht sav it barders on self-varody.,  The season For

it four==tep apnroach i= that it is Aiffieult to Ffind a mifdsle
B T —

geound of zerutiny in anv legal situsbiopn. Oourts are most ooherent

when thev either acplv per-ae rules (or heavy presurption rules, suck

A5 khe pricor restraint doctrined, nr 1T thew Aefor ta aAll but the



A

x.

mosk aubklandich o&f @overmmerbtal aots.  Put wour aririon in Friodran

w:-Rerer?® rocadanized {hat commercial sneech mece ke lees nrotected

than other forms @f exDresSsign, ©or the Flirst Amendment will  he
cheaoened, ' gorer wlbh that wiew. Conscducatly, 1 hawe kried ko

Aevelonr a middle-lews]l tosk that is something more oroolife bthan
_—— . o
o TR

balancine, by uwsina nome of cthe anolwtical teols of ather FLrst

—

Arerndment doctrines. Althowash T remain uncertain of the workahilitw

af ehiz btesk, 1 must afmit that 1 meefer 1L Yo anobher round of
balancina.

h zecmpnd point focuses on the imeack of the trsk on Lhis
casze, Bart ITI af the acinion invalves falrly elaborate analusiz of
the anhstarkiwe aracments mut forth by the Commission.  This sott of
Analvsis 0 vpoommen ip Pirst Arendment cases, buot kecomes noceaiapy
whep applyving a middle-level =standard like bhe cormercial zoeech
ductrine. As Jackson and Jeffeles ataue In their Virainia Law Beview
arkicle, the anproack hecormes indistingulshable from suhstantive due
process, ahd zkares mapy of the Srawbkacks of that fdocteine.  Iadeed,
the motivatima orinciele of the Court's rcecent coommercial  soeech
cases -= that commereial information must he dizssomirgted as widalw
as poesible -- could erobahly be derived from "Mr. Hechert Sochcer’s

Social - Atatioes,” to oaraphrase Holmes in Bochmer. Fotrhaps there is a

erqucr araument For helding that the Fipst Arendment, rather than
tMe due orocess elepse, dops embhody this oreference for Lhe Eree
mar¥et, My impression, aewerctheless, is that the Oourt ia wadina
deener and deeper into this area, and that =- A8 a wractical makter =
= thr lines being drawn will eventuallv heasip to CroRR and owvertan.

I Adaubkt that tEhe Coure can he dAetereed Tvom pursuira theze ideas, —ut




1 am also dubhious that jr will end well,

A more mundane coirt invalvyes the wvery end af the draft, in
Part ITI{C1, which Aeagls wikth the Cormmizsicn's snerovy oonservation
ratianale. The arqument for finding bhe Somrisaien's advertinine han
ko =e overinclusilve bLurns an the existence of enecov-savioo for ak
least enerqu-neutral) electrical devices. Op ehis rocord, there in
ey firm basis for keligwinos nr dighelieviea that soch Aevices o ist,
Thus, at ithMe end of the Araft, T simmlv accepe the likelibkosd thae
they Ao [sep, especiallw, foobpobe 1ﬁ], Thiz mav well he eriticized
a5 a fairly thim bagsiz for stompiao on Lhe Cnmmicsian, Te ia,
hivwewrer, the bedt T coeald come um with.

Fimally, FfFookantos 11 inclndes aome Fatrly sutraaenias dices
ahout possible courses of action for the Tommission inm the future.
ne we nave disrussed, th:r: Cougrk has  toended to induloe in such
exCESERE 1N commercial speech cases, oresurably onm the theorv that
the pew doctyine meeds a nik of Fleghlnog sut. On khat thenry, T have

adderd this Faokbkante.
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LEF/lab  4/28/B0

To: Dawvid Dare: Anril 28, 1980

From: L.F-F.+r Jdr.

Mo, 79=56% Cepnttal Hudson w. Public Serdiece Comm. of HY

I have read your dfaft of 4725 with ronsiderable
interest, EEPEEia]]f.EE I gave you a difficult assignment
without clear guidance. My initial reactions are as follows.

Mo problem, of course, with Part I.  Io view of
vour accompanying meme of 4/42%, I have read Part 1I with
special intéreat. My EFirsk impressiun‘definitely is
affiematave.

The [our—ztep analysis doos not seem tao
"elabtrate” or "academic™. Your summary on page 171 lays i
put guite simply. The first step [whether the specch 1S
"commercial”™] wsually will be simple. The sscond step
(whethee the govermmental interst is subpstantiall opesenks a
familiar gqueztico that usually is a judgment ¢ali. The next
two oheps are:r wWhiother the regulaticon is velated gireckly to
the state interest, and whether ik restricts ekprefsion
unrelated ro the stabe intepst. These also are "judgment

callsY, and wet they are Eamiliar ones, and the fowuy together




do contribute - 1 think - to an orderly, step-by-ztep
analyesis., I do mote that step four can be canétrued as a
form of "ﬂ;erbreadth", and in view of what we have =aid about
the ipapplicability of ocwverbread:h to commercial 5peechﬂ this
step has to be handled with special care.

I Sum &S to Pape II, 1 think you have been
imaginative in the hest sense of that term. T will be
interested in how your co-clerks teact to this, anpd suggest
that khey be given a copy of vour mema of April 223 when we
give them a draft of the ooinion to review.

Wy contentmeont with Part 77 is tempercd & hit by
the wav you apply it in Part TIT. 1 dﬂ.nnt think it i= mads
sufficient]ly clear thak yauw are aﬁplyinq a four-step
analysis. You forus primarily, and necessarily, on the third

and [ourth steps. The struoucture af Parck TII will, however,

be vwiewad - I think - a2 somewhak of a2 bleadisng of the steps

togethet . -

[n Marthews v, Eldridge, I tried vo do for

rrocedural duo process ahhlyéis, what you are sSuggesting thar
I do for commercial. speecn analysis.  Aafter identifying the
*stepst™ in Eldridge, I think the reader of the ocpinion can
clearly Zee that I applied each ;tgp zeparately and
cansistently with the identification of it at che cubset.

The leadonff paragraph in Part III is, I take it, a




cummary of what is to follow. Nﬂrmaliy this is helpful, and
yet after bhe last parﬁgraph 10 Par;-ij;_l would have
expected a clearer corkelakian bé£WEen_thE'twn pgfaqraéhs.
It might he wéll to CﬂmmencE_Far? III with a simplce
introductory uentencelqlnné the Fnllpwing 1ipaa
"We now pxamine the quumenté advanced in

Eﬁppmrt nf the {fommi==icn's requlation Lo

light of thp foregoing criteria.” |

Following a brief inyrﬂducficn, then.perhaps Yo
could have Subparts R, B, &, and D._ dr} it may be that (1f
the bricfs support it) we gould quhmence By stating., with a
supporting sentence or two (ses the Rider I dictated for paae
17} that it is comceded that the governmental interest
assetrtad hera i=s subszaﬁtial. I hawve ng doubBbt that it is.
TE Part 111 were -commenced in this way. then the analysis
cordld [ecus bBriefly in & Suhpart A on the conteation Lhat
actually fhe_ﬁpeech here is not "eommercial specch® in tine
customary =ense of cthat term. Then. io £he nexkt Two
Subparts, We could consider whether bhe regulation iz related
direcrly ko the srate ‘interect [I wicw Ehig as .rasy BO ANEWST
brie€lv}, and finally come - as you do = fo the tough
Question: uhethﬁr the regulation.unduly reskricts
eXpEéssion,

I would appreciste your kaking a second cloge look




at the organization ¢f Part IITI. My rcunh guggestion ghove
is "off-the-cuff". My primary interest is to make it

somewhat clearer that your four-step analysis fits.

HowW Eor a bip of a "bomhshell™. Despite your
thoughtiul and carefuwl drafe, ;'am ot Yek eﬁtirély petrsuaded
that wo are righe. .ther vou have put this theouch a second
draft, wkat would wvou think of daimg an alternace PPart TII
that ends up "the cther way', affirminq rakther than
revaearsing? |

L.et's talk about this,

1

L.F.P., Jdr.



LFPP/Lak 4/28 /80

To: Dawid : Catc: April 28, 1930

Foom: L.F.F,., JE,

/!

o, TU-565 Eentral'ﬁudsnn'v: Ruﬁlic-&ervice-ﬂomm:-ﬂf-HT

Az indicated in my other mems to wou of this dace,
the woakest link [("=tep®}) in ynﬁr fmué—pa:t.anal}sis is
whether Lhe restriction on advertising reaches expression
Leyond the state interest. ©n this point, the draft sStates
(p. 1T71: .

"The Commission has failed bo shaw bthat the ban

limits only speech Lhat would subvert snergy
consumption.”

You make a good arqumént in supbﬂrt af Khis
statement. Yet, it ig hardly gverwhelming — as we hnave
agreed. Without having thought yvery deeply anout uha; ane
wiield say to the contrary, .the EFollowing thoughts come Lo
mind .,

ﬂe gtart wlth the Commizssioan's responsibiliky. It
has heen delegated legislative power to rogulate the
monopakies that provide elevtric energy for the public. Tt

iz epasy to say that the state’s interest in continuing an




adeguate sugpply is as compelling as almose any state interest
ane can imadine. We pust eoncede bhat thete (s po current
TeriSis", a% thoero apprars to be dﬁ'adGQUatﬂlﬁupply of ol
and gas at khe precenh tfmﬂ. 4 T wnulﬁ be rach indeed,
however, tor farmulate government aotian of  the Lhearf thakt
there may rot ke ancther 1973 c¢risis or a far vorse one.
Euents.aﬁ last waek may well have increased the risk thab the
Mid-East source of energy could be Acnied the Uﬁitéﬂ Stotes
in major part, or e;cn possibly entirely. Apart from the
evetr present theeat of Soviet inEErventLun. Lhers 1s the
-danger - I wisaw it as the greater danger - of further
disorders and revﬂlu£iﬂﬁ amang the Avabh secates by forces that
are encouaraged by the PSSR and that are bitteflv hostLlle to
Gur ocaunkry.

In any evebt, the UnCotrtaintias are such as to
Irequire prudent qovecnament to plan agaihst eventualitiel that
could b serloos indeéﬂ‘ 1s it uﬁreasnnable. thﬁrefﬂrn. for
the Commissiop to reascn that the additlon of Pew CuStomers
or expandsd usaé& by ald ?uﬂtﬂMErﬂ will increase the demand
for (dependence uponl clecteic energy?.

In the axercise of 1eqislative Poweyr, in the

furehnerence of a coampelling stake inﬁereat._l question
whekher o "less ¥estrictive reans” typé nE analysis iR

approprlate, DPutbting ie differently, ig the regulation at

4




igsgue invalid merely bEE?UEE it rearhes beyond what apoears
En be the immediate p.rc:-hlem. when it might be justified a5 a
rfasc}nahie prcc'autl,nna.::-r.measurr: For the futwre? Of, are @i
nek really talking avout” "overbreadth analysi's_.' wiich 'nas.
nnly the most limiteé applinability.tn commercial speach?
Thesze thoudhts, .in Brismfest suymary, underline my

concern as to whether I am op Lhe right side gF ths iasue,

L-Fq-P-p J].‘q




)

——, —
MEMIEAK DM

Tiks Mr. Justice Powell

FEOM:  David

ohrE:  Mav 4, 19080

BE - M, 79%-585%, Ceprpal Hudson Sas B Electrie Corp. . Public

Snvvice Comr'm af Ehe S5akre of New vork

I am atbaching The bwa drafts you reguested in this case.
Same changes bhave taken place, bawerer, wikth rezpact to both.

The drafe reversal ioeorparates o modifled foour-step Cosh,
bho wWe nave diccouysaed, fhe prablam i fommeroial spenrch ocasas i
BLaging outk a coherent "middle level" anmalvsis. Such o an analysis
would lie ketweern the strict standartds of uwscal Firsts Aamendment
scrubiny  anag  lax, Trational basis"  omalysis, Crder the firsc
apotoach, the govermmernt alwavs loses; ander the second, 1% always
wins. Some ol the gommereial speoch gases == notably VWirginia Scate

Board of Pharmacy -- uge "less restrictive means” aralysis (LREMI.

Under thar apocaach, the stata cannakb control soeech iF a3 ponspeech
rogqulation is available., I hoaee girained %t avyaid LRM for commercial
spaech, on tar theory that 1ts orobtectiounz are =<ou gdreak ip view af
Yhe comcededly fower walue ofF covwmercial ngproessian. Thus was born
the four-=tap test.

Grn peflection, thaugh, T Ehink the orviginal four-stec best



2.
wWas insensitive ta the partwcular danaers presenbted by complets
suppression of commeccial spoech in pursait of nonspesch pollcy
qoal=. Thnr Court bhas aporoved oomplcete prohibiticons on torms of
commetrcial speech  when the exoression itselF  was Flawed. I

Fitksburch Pregs, the expresgsion relaked ta wrnlawlul ackivivty: in

ONrdalk, 1Y wid predcoted 1n a2 coercive and ovarbearing sntving; in

Friedman w. Rooers, it was haotn decepbive and withoor sunstankidve

content. But the Couet has nat aporoved outright bans on cormoreial
specch that «as not sbhjectionable for some hasic reafen celaking fao
the =prech itself. a goad reason oo Araw that Yinn relates £ Fhae
ablilry oF the people to monitor government rcegqulatinn.  When Ehe
Qo ErAmeAT  pLESJes  a nonspeech policy by Banning adwertiting, it
roeduces the 1ntormarion ovallavle ke kbe oubise in bthat avea and
partizslly seroaons the cequlaticsa iteelf [rom public scrutiny, Batfore
the HState can Jdo that, I would ceduice it to drmonstrate thar less
cegbrictive speech rastraictions -- disclaimers, cto. -- would aot bhe
ddequako,

e sigrificant point For me here 15 Eo oreguite a showing

Ehat other Sprech restrickionsd would not servye the skate's intarast

adesustely, but not to require a showing that nonzpzech ceztrictisns
—_— - ——  —aa

e’ —

———

wetre al=oc not availahle. Irn ovder B masde thig distinetion hetwasn
the analvais in bBhig case and stapdard-brand LRM analwszis, T have
talked about more limited "cochpigwes" of speoch peqelationr s partk
of the fourth =step af the Lest (which proviousiy looked anly  4a
Whethere She reaulat top was ovarioclusive, feaching Spench unrelated
e khe agoerbed Shate intorest.d I have alue medified <he first

stop, to emphasize £hat some speoch by commcrcial ackors == decepbive



speech, pto. == is5 nak protegted and thus may bBe Danned outrighb.
The net effeck nf Ehege changes on chis casa 15 ko odd
anobthoer geound [or overturniag the Comnisgian's order.  Toere has

hern  no  Aemonstration that more limiked  “echnifgues of  speech
——_———— e e,

———r— —p

roskriction would mobk sevwe the Stakte's intetrest 1o consecwation 2%
well. I tEhinx thes modification substantially strengbthens {he case
for revyrrsing kb Mew York court. Inmdeed, T aow Eoel conwineed that
that is the corroct outcome.

Hewvepthelens, T have alse aliered che deaft affirmance.  The
aninion noW copsltrwss the urilivy's challenae ag an overhreadth
dttack anad then dispisacs it A5 inappeopriate w0 the commerTroial
sprech contexb., I find this a more saticfyina aocproacn, though it
deres rarsce  Lhe progpecr Rhak it will B impoassihle bo bring oA
declaratory challengr against commersial  speech regulaticn., That.
might not be the worst thirg in the warld, butr 1t 15 somewhat
diseonoest ina, I have retaincd the ald foue-step test in Ehe
affiemance, peimarily Secavse the eegified four-siop fesk gpnerates

another teason Eor reversal that I ocoanns gaipsay.




Sugreme Coart of the Bail ek Blabes
Hashmgton, D. @, 20553

fardh ITh = AF

LUET-CE SeS0u R owHITE May 13, 1920

Re:  79-5%65 - Central Budsat G & E Corp.
v, PoC of Hew York

Dear Lewls,

T lLiawe bad feodble with this case
from the begloning, and I shall take a
little more time in coming Lo rest.

Sincerely vours,
4

Mr., Jusgice Towell
Copies to the Conferencso

Cmc




Supt earte Lenct of Hie Plailed Sfatre
Waahinalaw, T €. 20502

TrmARALOY QX V/

JuSTHZE THURGOZO MaRLHMLL

May 14, 1920

Fer No. 79-365 -~ Central Hodson Gas £ Electrio
Corp. V. Public Service Coirnissicon .

Near Lewis:
Flease join me,

Sincerely,

gt

T,™,

Fr. Justice Powcll

co: The Conferehon




Bupreme Gourh of the Hriked Blatra
Rnslingtor, 1. €. 20383

FAYATHG 5T .-"r.

wUSTICE Wi & P REHMCILNET /

May 14, 1980

Ro: Ha., T9-56% Cenkral Hudson Gas B RElectric 2orp. w.
Publis Service Jommission of Mew York

Doar Lewls:

Bill Brennan sarlier suggested that I wrilte wharsver
geparakte vigws wore going to bhe written in this case, and
in due course I will circulate an opinicn which may be
either a dissent in tobko OF a concurrence In part and a
Jissent in parck.

Sincerely, _
Mr. Jugkice Powell

Capies to the Conference




Fngreemr Sourt of Upe Hnited Bhateo
Fashington, B, G, 2r5ng

CHLWBCOR OF
SISTCE ROTTER Sbl #ar -~

May 1%, 1983

Pa:  79.3685 - Central Hudgan Sas v, Public Service Co-m'n

Mear Lewis:
I am glad to join your apinion for the Cowrt,

Sincersly vours,

("¢,

v

Mr. Juttice Powel|

Copies te the Conference




Suprrute Wowrt of e aiter Skaler

WMyaerlrisglon, T4, 0553

CudhfOLiy o
JUITICE JOHHE FAUL 10 FNT

May 16, 1980

Res T9-5A5 - Cenkral Hedocon Gas v. Perhlic Service
Cmmiss inn

Dear Lewis:

Your thoughtful four-parkt analysis secms to me Lo
be an sxcellent approach to khe regulation of commercial
specch If we define that concept narrowly.
Specifically, if the concept i limited ko "cpeoech
pProposing a commercial transaction” ({see page 4}, T
think the anzlyzis is aecepbable. T am trauoklad,
howaver, by btwe thoogkts: {1 T Ao not helicve all af
the advertising involwved in this caze would it within
that narrowly diefined concept; and [(2) You define the
commercial speech eonoept moch more broadly at page 3 af
your noinigon.  You there define commerciazl speech as
"expre=ssion related solely ko Bhe econcmic inkerests of
the speaker and ite audience.™ Tn my judgment, moch
speech that fits within that broad Jefinition--e.9. a
labor leader's advorvaecy af 3 strike--would be entitled
ke the fullest measure of comstitukbional prokection.
Indeed, as T relleck on this case I am inglined bo
belicve thazt the real wice in what Wew York has dane is
that it has {latly probibited comrmunication rhab is
crntiktlad o greater protection than ardinarcy commeccsial
gpeech. Tt i=, therefore, nob nmecessary Eo rely on the
four-part analvsis ta condemn this rtokbal censorship.

I want ko think about this case further, but T may
wtll end vup by writing =eparakely.

Respectfully,

o)

e
Me. Justite Powelld

Copies to the Conference




P.5. I should 224 Ehat at the mecent I am nok parzuaded
by either of the reasgns you give n footrote § 3s a
jurtification for regqulation of the conktent of
cormee<ial speosch. Speakers in other contexis can be
equally well informed abouk the accuracy of their
messages and may kave a meklvation that [5 evcry bhik as
darakle as cconamic self-intereskt. In my judgment, the
More importankt peint 15 that therg 1s @ lesser Firag
Emerdment intercst in protechting pooposals bo cpgege En
comacrgial transackians than There i= in more pure forms
#f communitaticmn.
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Bopr e Dot of the Thnter Sbrtes
Wasbugtor, 1. O, 20543

May 16, 1920

Fo: TE-56R% — Central Hudson Gas w. Fublic Sppvice
Commi=sion

Dear lewig:

Youtr thoughtful fodr-park analysis =seems ko me Ba
be B0 excellent approach ko the regulation of commerclal
speech jF we defipe that coacopkt marrowly.
spocifically, if the coocept i3 limited to "speech
Proposing A commercial transaction" [9ee page 4%, T
think the apalysiz is acceptable. I am troubled,
hoawevwer , by Ewe theughkbs:; {1) T da not beligve all of
the advertising involwed in this case weuld fit within
that narrewly defiped copcept: and (2% yvou define khe
commcEcial aspeech soncept much mere bhroadly at page 3 of

your opinion. You there define commerclal speech as | &JF
“exprogcion related sololy tﬂ thé’EEEHEﬁEc interests of |

Lhe speaker and ig= audienoe . In my Jvdgment ., much I ey fﬂ
speech kthat fits within that brnad definition--g. e
labor leader's advocacy of a atrike——would he ont tled LT

te bhe fullest messure of constitukiaonal protection. gt bt
Indced, as 1 geflecr on this case T oam inclined to rz ot o
beiieve Enat the real vice in what New York has done i3 O ..,
that it haz flatly prohibired communication that is i A e

entitled Lo greater protectiaon than ordinacy commercial

gpeech. It is, therefope, not negesgary to rely an the e
fouc—part apalysls to condemn thiz total censorship. EE?'““!”H*

1 want £o bhink abogt £his case Eurther, Wit T mav
well end up by writing scparately.

RKespectiully,

:"-. ||I
vl,a-.“‘-_
Mr. Justice Powell jiimu Rty SEEAAE b e

Pﬁh&ﬁf qgnuﬁﬁuﬂﬁaLJJQ_fﬁfhﬂﬂﬁdif
gt o] o leme e - ""7‘""‘&"{
ﬁaﬂﬁ4¢ﬁhﬁf At " e jL””“*—'LﬁJ=
- SRR B

Copies b2 the Conferonce
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F.5. T should add that at the momene T am not persuaded
by either of the reasons you give ing footnobe 4 as o
justification for requlation of the gontent of
commercial speech. Speakers in other contexts ¢an be
equally well informed ahout the accuracy of their
inessages and may have a motivacion rhat is every hit as
durable as cconomic self-interest. In my judgment, the
more important point iz that thera s & Ircsser Ficst
Amendmene interesk in protecting proposals to engage 1n
commercial transactions than there iz 1o more purc Eorms
of communication.
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ARMIH MEMOEANDOLIM

TOs M. JueTticg Powell
FR{:M: Dawid
DnTT: May 16, TH9A0

RE: o, 79-5850, CTepteal Hudson Cas v, Public Rervige Comm'n

Because T ocanaot ooite Figure out Junkice 3cevens’ concecns
in this rase, I thoasht a kackaround nemorapdum might pest lay aut
SuE  opticns. Justice Stevers traises three polnts: 11 bhe i3
remcerned that we Acfinc commercoial speoch teo breadly when we rcall
‘it "exprescion roelated  solely to the economic irteresks of  the
cpgaker anpd its audieace™; 2) be thinks that seme of Ehe soeech at
issue in this rase may he classed wroperlv as moce like "pore" or
"malitical®™ speeck ond Stould be protecked accordinpaly; 31 he thirks,
irn his postscript, <hat cocommercial speech 15 sukdeck to less
protection because it iz qjusk less irporksnt, oot bercause 1t Is such
a hardy breed. Ferhape pol suprigisaoly, T fipd his coneocrns imast.

1) Definition of Cammoere)al Specch: The onmmercial apeoch

opiniong of this Covrt heve wused hoth af the drfinitions that we

refer £o in the deafbk vpunion in this case. 1In Tittshburoh Fress Oo,

¥. Humap Relations Comm'n, 413 .8, 3%, 383 (1873, wvour opinion

described speech Ehat does "no Tore Ehan pIOPASe &  cormercia’

tramsaction. " Virginia Skatpe BAoard of Pharracy w. Yirainia Capsurer




— —— i — — =

i

2.

Council, 425 U.5. 748, 762 (197%), reoroduces that deflinitvicn ard

adds its own: "we may assume that the advertiser's inteorest is a2
curely economic one." Bates v. State Rar of Arircns, 432 0,F, 3RO,
163384 1977y, coabincs the 1wy in twe copsecutive  sertances:

"lCamrercial| sheceh Should not he withfrawn from eroteckjion merelw
becacse it proposed a mundane ccmmercial tcansactiorn, Swen thoweah
*he speaker's interest is laroely economic, the Csurt has prokechaed

such speech in cockdado paoptexsan.” Im Chralix w. fhio Btatc Far

AEo'n, 436 11,3, 447, 458 (1978, wour opimiar for the Onurt mernbions

only "speech peeposind o commersial transaction,” bhut Friedmarn  w.

rogero, 440 0.5, 1, B (1%79), notes that ip Vieminia Poard "the

pconamic nature of the phaemacists' interest in the soeech did ack
preciyde First Arcepdmert procection of their advertiseronts.” LI
would pote ehar Justice Stevens oined all of tkese onintons eXCcent

Pittsburah Presz and Virainia Gtate Foard, which oredate Ris tercre.)

on £the EBasis of these srtatemepts, I regalved Lo use hotl
definitionz in the draft opinicn. T am not convinced that thev have
sijanificantly different reach taken on their own, and ¢ertainly de
nok thirk they do in view of the Court’s obvious convickinn that they
are interchanogeable, Juekicr Stevons, however, supassts thok by
cefinipmg cormercial speech 38 tEhat peraglaticon "salels relaked to tho
econcmic interests &Ff the speaker and Eke auvdiences " we Fav SwerD LoD
Broadly. In wmarticular, ke sogaecsts fthat we will rTeach  bhe
expression of a labor leader, Thia is ludicrous. The comuetoial
spoech  opiniens  sgoarely tely op the Fact that Speech in lahor
conkexts: were accarded First  Amoendment  protection lona hefore

Fite=ashyrah PFress was writtemn. For exomple, virainia Btate Board




abserves, "The interests of the comtestants in a Yahar Aispute are
primarily economic, byt i* has lona been sektled that hoth the
erco]over and the employver are protecked by the First Boendment when
they express themselves on the merits of the dizspple in order to

inilrence its outcome, Sov, ©,.3,, NLFR v, Gissel] Packino Co., 195

1.8, 97%, B1T-6T1A {1969 }: MLER v, Yirmimia Electric & Power DTo., 114

V.5, 4B%, 477 {194171: AFL w, Swing, 312 0.5 321, 325-326 4189413

Thornkill v. Alakema, 30 0O.3., a2t 140z2.7 475 U.E,, ar 782, A

Fimilar pasgaqe avpears in Bakes, 433 D,P., ar 264, Thus, tha Caar:
relied on the protecied pature of speescn ipn labor contexts to fustifw
oroftrction of other cormeccial soeech. Like rcormercial speech, T
wauld  noke, speech  in the lobor conlext §i&8 subidect to some

tedylations. In Giscel] Packina the Cowert =aid it was all rioht <o

har '"coercive®™ speech by emplovers, while the provisicon adainst
secondary bDoveootts is plainly ancther regulakian on speech,

T think this Ziscuszsicn demonctrates three coints: 1] aur
definitiong of cormercial speech were unrenarkable; 23) labor-trelated
et 1= not within the Court's articulation of the commersjal
specch dockrine; 3) lakor-related speech, hoawever, han beon vicwed b
"he Courk as analogqous to commerslal aseech. On the moeplits, T 28e no
redron bt alter the current lencuade,  Wevertheless, T odoube §f we
loge wory much By relyirg entirely on the defipiktion oF camrercial
gpeech as that "which proposes a commercial c“ransaction.” 1f thak
would make Juskice Brtevens happy, I reallv see litkle Jooo,

21 fothik” kirds of Epeech  ak. igspe: Juskior SEousms

apparently thinks that this is not @ nure commercial coeech case. 1

do pmor mee his  polnk. There i nao <loim Ehaty  the riockh ©o
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elocbritity i= constitutionally protectod, Yike the riakt ke

abartlons 1m Bigelow w, Wirainia. There i=s also no disgornihle

political content ko the exhortation tgo buy eleckricikv. Perhans
Justice Stewvons is pelying on Spincza's wview lTand Lenin's) that all

of man's acks are political, but I <an ace po defenzihle discinction

- .. —_ - mm— - —_ e — ——

betwren the advertisina of druas by regelated pharmacistns apd Bhe

- - - e = -t T . ", — - —_—
advertisina of electricity by regulaked power oomeanies. If hre

W i o N T S
wishes to g0 F on this point, 1 wopld recommerd Eiddinge him a
purzled Earewall. £2+n4¢m

3y Cormercial speech is djust less drporkant:  Turt enkire

apiniop revelves arcund Exis idea.  In the middle of page four, we
noake the descriptieon ip Okvalik of the "'commop-sense' distiperion
betweon oCpeech proposing a commercial transaction, which accurs in an
aeea  traditionally subhiect to aovecrntenk reawlation, and othor
varieties of spoech.” Thus, our reasons for estabhlishina the four-
Part 4e8t ace hardly cenfined fa faagknote 4, 35 Justice SEcevenn
sSugdarsho. I think wur discussicn elainlv reflects the view that

e e
Juskice Stevons coxpresses 1n his postscriprt.  Indeed, che drafr ooes

T T Ty T T
en to note thke "lesser protection acoarded™ Lo romeercocial soeech, A

lggzer protectior that  §2 mabt duszeified orlvy by the additiona®
reasans affered in Fooknote 4., Hevertheless, I would he willima to

add {perhaps in a Footnote)] the furtner chservations of that Dassaan

in Dhralilk: "To reguire a paritv of constitutioral Protection Tar
commerecial and noncommoreial o specok aYike conld o invite diluticmn,

simply by a lowelima w@eocess, af the force of the hmerdnent'zs

ouaranrktee with respeckt to the lateer kind af seecech.”

fired
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My laclination would be to make am aktempt B motrlifw
Justice Stevens on the first amd thicd points == eerhaps throwval

private pnegokiatlons or a personal compunication. I will Jeaft

whatever vou think appropriate,
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Pe: Wo, 7B-LEL, Centecal INideok Gan & Elockyric Dore.
v. rublic S5ervice Comm'n

benatr Jdobkn ,

T skare sevwetral of . bhe concorns ahbout khe coammaroial
epeach dacktrine that yoo kRave sxpreassed in your lebter.
Heverthelens, I bi-]lieve that the curecent draft opinion
respends in large part toe several oF wour concetrnn.

Tor noke the altermative descriptitns @E “cormercinl
fgmrech™ rhat appear on pmages threse and four oF the draft
ouinlon.,  Those (ormuelations are derivod divectly Erom curn
reront Aocinicng, o whickh the Toart kas owsed aoghk
diefinitinrs Interchargeably. Pitcabutoh Pross Co. . Human
pelations Corm'n, 413 C. B, 37&, 3dS 11973, the forecurner of
the current doctrine, veferred to specch that does "no more
rhaw profpnse a mommeroial erargaction.” Oar first major
decizion mreotecting "mure” comfoercial speech,. Yirainiag Srate
Boari of Pharaaey ¥, Vieginia Camae-er Touncil, 4250 UU5, rEER
TET (14781, conpadocns Ehat definlk (eca and adds ks ewe: Mwo
may afsime “hat tkhe alugrtizer's intovrest is & gurely
pestomis ore,® Tatea . Htake Bar of prizena, 433 0050 330,
IGI-364 (1377), combines the two formulations in conscoutive
sentensas: " Commerciall Epeech shoeold pot be owithdrawn Frem
grotectink mevely hecausc it proposcd a manpdann goemmeceual
transacticn. Ewen thouoh the spexker’s inborostk ko larcely
eronomLT, Ehe Logarit Ras pratocked nagch spceech in ceTEain
cortexks . Ia Ohralik v, Chio State Par kss'n, 436 1,3, ad¥,
430 (13737, the CTourt mentiona only TEpeech POORSGiAd A
cormmerolal iransaction,” Lt Frirdman v, Bogers, =0 U5, 1,
B {1379, notes that in Vivrninia Foard "Ntho EEU?GMi¢ nAatucn
af ehe phavmaciasts' interest Ln the sopech did nor proclode
Firtet Amendzent peobrcsion of tholr odvertizersnts.”

Ts sum, T Selieve ik is enLitvely consistent with
preccdent be rely on both formulations. To e, xheyY oeew t0
have Substantially the zame reach, oerkainly in view of rthelir
interchangeakie pae 1o pEevyisud oviniers. I owoeld hesitate
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o crdertaxe a unw fatralakion. ;

Yoy ans wherker tho descripkion of cormercial sperch
az thak "gelaked solely ko the cconomic ipoterests of Lhe
ypeaker anc ks aadience” micht irclude <he cxprozzion of a
Tabar lraders., On o itxs Tare, T Supponr ik omjeht, Bire e
Cases recounize thas Lakor relations speeck oocurs in o a
specisl rogulated corbexk. There iz, however, Some analaogy
buytweon that soeech andt oodreve:al caprcssicon. (Tne ficsh
eosmer ol :_i.?l"'_.l:_"l'_'h sinions relaed e EhRe Fiese AMepodMens's
Drofecsicn Bl lokarerelated npeech. For examele, VWirainia
Statc Mcard cobeervves, "The interests of the comkesztanks 10 a
labcr disoute are prirmarily =economic, but it has lony beon
gettied that buth thie rrmploycs anc tlies eSpriayer are poobechol
by the First Amendment whee thoy @Rproess thomselves on bhe
mesice of =ho dispekte in crder ko infloepce its:outeoomre,

Beer, w,e, MLED v Gisae] Packina Co., 30% 05,0375, B1T7-R1A
('AGR9); MLBY w, Yigninla £leckric & Power Co,., 316 .5, 485,
417 AT BFL v, Swica, 412 .5, a1, 3765126, (10417);
Thornkill v "Alacama, 370 G.5., at r22," 435 5., at T6I.

£ S5i-alar passage appeares in Bates, 433 UL5., at 384, Like
comerToial s:‘:r_'n_-r_'h, e:r;p:ressinr: 1 the 1akeyr conteo®¥E 53 E:l.ll:1ji."-.'|..'1'
o pome regulakion. In G:sEel Fasking, [or exarple, the
Court approwsd lititz on "cocorcive" mpeech = emzlaoyers.

i, pl:.stscr:i_:.-t ta wour mamoranodom 5||-'__'|q¢."‘.|."..-: Bl
itcotnote 4 of the draft opinion conta:ns the oply exorenaed
ratyonele lor acectrding 2 lesser proteckbion to commercial
speech.  But the Cirst full paranvarwh oi page four guoetes Ehe
skatemear i Jaralik =hat tkers iz a "'caommen—-sense'
discinction betwoan zpoech proposird a commercoial
transackinn, which oocues in an acea rradlitiorally subject Lo
gnvernment revulation, end ather waricties of specah ™ T
wplirve thak eRds possadgse ceflecks your wiew (wikh whick T
aqree=d  thal "there i3 a lesser Pirst Bmendment inkrcpsdt in
nrotecking wenposals to enduasc o comrmersial transackiions.t
T a=, bFowoewer, sdiipo a foobtootes bo ovobke fevehnr Feom
Okrelixs a2 Sallown: "70 pecdire a parity of constitubicral
protection for comtercial and ooncammcercial specch alike
coglr invzte dilptinn, nimely by g leveline proeess, of tho
[acee of the Brendireat's quarvantes with Tezpect o the latker
king oI corecon,"

Finnlly, you nsuogest ktbey this ray not bo a pure
cof-ereial fpesch CAse. This argument war nnbk qade 2w Prol,
Trlford Tavlor In the coorse of this liftﬂﬂtiﬁﬁ4 Procrhaps
mi=s wour thoaakt, hat T see no pelitical content Iin the
exharcakjon o puwychase electricicy. I have rot Lhooaght
thers waa any Tirst amendmert digstinction Lolween bk
advertising of drugs by regulated pharmasistn ard the
advertising of electricity by revulateod rower Corparnics.




T do appefciate wour wrikind, and bepe! this oeets

FOLLD ooOUCINE .,

Juakice SGfrwvena
1Eafdns

co: The Conference

Sincerely,

st
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Raclrsalated - -

19 565 - tenkral Hudson Gas v, Funlic Service Torm'n

—- - ————m

MR . JUSITIR NTEVLENG, oorodrring. Sa M; h—édor

Brcause Tcormersial zpeoch™ (2 2Fforded lear coastTrariana’
nratection than other [orms nf specch, ¥ i s impeTtant
that tke copmercial apeech concept nek be Acfiand oo broadly
et gneoch deoorviag of geeatar constitntional proteckion ha
inadvertantly scporennrd, The iszac in this cane 18 whather
Mow York's prahiBition an the promobkioa of bhe e of
etnantricity through advarwisipg 15 o ban on nokhing Tak
commercial nneech.

In my julgmant ong of the twe Jefiniticns Bhe Cralek ouscs G
gfdressiag bEhat dsage i8 ton heoa? and bBhe athor mar Do
somcwial koo pactow, e MSourt (it Feecribos ooqoaecalt
sopech as Tospression relgked solety ba rhe soonmmic inrernars

of the ipmawear aned iby smwdiecnce.” Anhe, ot A, R LTRIRY: { R S

—

ton RBar, 436 01,5, &£47, 456, nunted
v, Onitnd States. S31 0050, 297, 218

1/ Ser "hra'ii v TRia ala

afte, at™d n.A. ©F, Smith
TE §9F~3, T., Ainnenkbi-agt.,
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not ontirely c?ear whetker thie detinibior naee the spohiage

mabtter of thne speach of PR morivagtion of She foeakor as tha

1miting fackar, (b o3oomE cledrs Lo e MMk T aroonpasnas

cpeech that iz entitled o ‘Ao rmazimam peakoction al fardred oy

e — ——— —_— —h—

Ehe Fiesk Azrendresnt . Mes%her a3 Tabnr 'eadar's exbkottratsinn bo
——— e e

siri%e, nor 0N efonemi 3Ets dfacertatiop on She soney cupply,

—

sl ?d recoren any lucster Srotection hooguge the sybisct matinr
ooncorns on'yY bthe eoonemic interests aF (he actigpen,  Kaov
shadld khe ecornric motivatioa ol o npedkaey qualify hin
cwnstitutisnu?.yrﬁtectiﬂn: avnn Shakespoars may Nave heen
rotivated by She praspect of cocaniacy reward. hea, E9e
Courl fo Tiral Adelia“kine of coqmerg’al nponch 35 mggeskfonaizly

. 2
Eae road.

Tho Toueclk 'y second defigition refers 40 "aDrot™ Sropas g a
momEercial 'ransactrion.” Anle, at o d. B omalrean e
salici<atian, a hrovter's affor, 3% a mangTacrurar s

rablicabtion oF a price Tisk o0 The terqn of his sbardard

. . . . - !
srrranty wanld anguestionahty it within khis cuncnpt.l

Freougably, thee definitionr "0 inlonded 4o rporrnass acworbizing
thet advices possible Ruvers of the zwaitgzility of moegifio

oroduzin ot spoegtie prices and Jdeascibeg Lhe advantzges of

{/Bee TFurier, Toomarcial Specrch and Firck Aoendment Thearw, 74
Mw. . T, Rew, 372, I52-I33 (197491

"Zoorsmic robkivation ooeld not e nade oa diagquatiiviag Todtar
Irom maximan 2ratocd jon] witlall aconresas Saze30 to vhe Firgk
ameeAdnont,  TRERTe poarposn woepld e ogaryed hyoa Fiear aqepdanek
vhich Tai'ed o orotect nowspopors, Dasd pehtic tpearnra,

g’ ikizal candidarrs Gith partially poanemtc moniven and -
. . . i R !
profecsional authers. ! (Peokanies opitledl . —— T

1/ Sec i4., ob 1Un 33T,
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tucchasing such dleas,  Perkapn b aleo owtensy ta alheor
commanigatians rhat do TibElo more thap maxe EMe oame oF g
prodack or g zervicoe mere TamiTiae ko the geresal pak? gy
Wnatewrr khe progise oonbouvrs of rhe concepl, and oorhiams ik Dy
too early to spurciate an oxack Formo™akioa, T oam pesseadsd
thkat ikt showld nat inpelude the onkicn Tange f communoat fon

thak iz alfter describked az "promoetional adyeriszang, ™

Thig canse "aveiyez 2 goverpTeabal ragu®atinn BRaL

carpletely bans promeLional adwart Txing Sy oan eleete i .
- - T T _‘-|_:—u|‘___:—||‘_._,_|_‘_._,..._._,_-||_,_:—'—'—|_|—'_'—'_'_"

i lbity, THIS Lan encrppasyes A groek Adeal pore than morn
L

propaedls e apgace in ocerttain kKinds ol ommrerci gl

I =annackicnn,  Tf prahinids 2717 zd3voacany nf e ipeedfabe or -
—_——— —_— —r— .
Ca%asre vae of olpolrig) by I cuela™ls peprocsion by AN
T N N R

infocmerd and intorosred groap of peraaons of 1heir poink of viag

coqeestions eelating wn Lhe poodoetion ard gonsumsne Toen of
pleclrical onelgy cuestiosns freguentiy dincpgses apd Selabed
by sur polibical leaders.  Foroewanpls, an electrio compies ' s
advocagy mf ke oo of 2vlestoio weal o o eavironnenbal oroasones,
g oposed 1o wood-Turning sdoves, wouald ceern B Fa'l osgeaeslue
within Mow ¥ord's preoockloral adeest f3ing kan and alza within
kbt roaungds af mas mam Tirst frendvoak pralaection, The hraadth

of bhe han thues exceoads the kouvtariaos of Fhe commorciat o rpench

copmep! , however that ooroent oray e e f ipeed

Tho st iTioation oo Lhe cagularion Tz onothipg moes Shan

- Ll

-.
L -
R

Fhe cxprossed faac ERat FPhe apdisnes aay Tind bhe gt

SR aga TR SLAS T Y WikTmsl the aid of gy o oeerninng
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Foccplion, or rrsinfacnution, trobhFul aeprentoation may

pecsusio some CcrEidens B ogonsume morp pleatTigity 1han they

ctheew ian woatd, T ansume Lhak nuch 3 coarogoenos wogtd bBe
urdosireble and ERat govoramenk mav 1herafore prahibis oand

vinish the concrongicy orF aXsegsiva gse af rlogcericibr,  Bu
Lhe oeroreived harn aszociated with groatary nlockriga! goge 4
% fufFiciontlyY Serious ‘o Juctify diredt cogqulatian, sUura
it %res ook consbicute the kipd af olear and prenent Sanger

Lhat can just iTy Ehe supproscion of aperrh.

Blelwcgh bhey were writtan inoa A7 Teersnl oemlaxl, the
words gscd by Mr. JisbRfee Heandeain Tn oSS SanourEcding ooino

dhitrey w. California, 274 0.5, 267, 76-377, explain oy

rezction Lo the w-ohihit von againal pdvneacy "nwnleed i Thoo

R i

"Hut oven advofacy oF winlatiop, howvever reprehopeibia
roTally . i ok g Jjustificaticoe for Aenving 1rer zpaeach
wvrare thie advocany Talls shovt of inpeilamans and theeae

Eoif

-

Lt

n i=

1

i

acthliog ko irdirate that the adenpopoy vogld SBe o Smpeddiaratar

arted i, The wide dillferenee bBrdween s50oemoy gnd
incitoment, Tt wreen prepacalion and oFlerpt, b eeern
assemet ind avdd canspicocy, mas<k Se bBoeroe o ip omtnd, Tnoo
o repeort a Mipding of Chear ond prosent Aanerr i gy
ghowa i lker Lhat ixmedirn werings wiciconra was ko he
nxpectod ar o was o advagabed, ac Elat vt past o oooddngt
farrished ceauon Ba boliove BEhab osueh adeoe-acy vas Ben
conlenplal =,

"Thawe whia wor our Tndozondenca vy oroualyubion goava
cowandr . Thay A3 rok Toegr EoliticaT eRande, Thise S
cralt rmder st Eha oack of Tilesty. o CALrAEoMIR
aE'T—va ianl ooy, wikhy ot ideeer i the preeoe of T
Foarless ~ocszaning apatind theoongt B pooeesoes of ooo
acdarrmeet, ac dangor Mewing Teem speach can e Aeneread
Clear end presesk s palens Fhee e ddonme ol e ogdd
zoprenendrd iR R0 imminont bhat i oy betart kefoepe bh

Tnoopmertundty Tar foll dicoasszioar, TL Phoso Teo D bae
CoAIaRA L'r'.rr“';_|:'_;'|'r Giacugsien the falapliamgd aps Faltanies,

~iler

L 4
~ 'R

s
nrk

e
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Fp e
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avert the cvil hy the grocosqes of edecation, the remedy bEe
he oapplied (s owmove fprech, nobk o enTnroed mitonme. Oty oan
energoncy 23n fuskify reproosion. Such mu=F e the tele SF
guthor ity is Lo he rooongiled with Treedom. Such: im omy
cpintor, 8 tha emrrand of the Conatirubion.® 274 015,
35T, 1TE-377 i{ootackoe omitbed) .3

Im o =om, T comear I8 EYe rosalE bhecgonse T Ao Aok emmntdor
this o he o "Ccormercial fpeech™ casn, AcoordTegly, Toace v

need to decido wRothar Lhe Tourt s "o onack Snalyste, aoke, at

T, aGecuakbkely probeate oo oig? nnaench--an oeecery

dpfined——in thke Tace of a hlani¥rt Ban of Ehe sork dinunlesed 'p

1his cgse.

Ti7 Justiae Brandeis guoted Lare Jusmtica Screottoents commank in
R o, Secretracsy al Home affalern, ¥ pacrte 'Wrapn, 702311 07

KB, T, 3% ""on realiy hetiewr n Fresdip ol speech, 4T
MOU are Willing fa altow Tk I open whince apinians Soem tooyon
wrong and eyen fongetousi .. L0 TP, at 3FT . orLd,

oo o Aalsa Youand v, Aserican Mini "hreatros, 427 10050 &0, RA

—

impinion of STEVENS, J1.7.
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not entirely clear whother Ehis dafinibion waees Eke aph oot
matlter of LRke asppech or [he ool ivarion A0 the =praker as the
Vimiting factar, it omams o oar FoomeE Fhak B entnpposens
apeacth shat i oentitlad *a Fhe masipur proteclion atfordes by
the Fiict amendmeakb.  HesLhor g lahor Teedere a2 pxhoriatinn 10 “%T “E}‘
sirike, nor oan esonomisk s disgerbabian an the w-ey Sapply, :

1 s = : . 1 T . . il:jll:IFL -E
should receive ary lenner prodschion heoausae e =aliect qoarlber ﬂf

pacernas ohly Ehe econcmie apkterestns af Fhe zadfence. Hor
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Cuonrt™s Eirot fefinition of commerc al specch P8 apgioskiorah™y C . wt

Fon neaad, 8 G@

The Court's second deftnfhian refers fto Topooch peanosing A
Commersial FrapsackEioa," Adke, at 40 B 23T mantg
solicirabinr, a broker's offsr, and a0 mandfantyrer g
cuhlicakicn of a price 1isk or the teoeos ofF i sbkandared
' . = . - - - . H [ ] ot -a T+ 9 : . 1"'
warratky yonld spceskicnabhtly Tt owithin this crooeeplh,

Prevemahly, Ehe definiticn 5 Iptended o orcompass a0ens b sing

Lha® adwvinen poesrhron flepyg of bhe awatahi iy nf ooec  Fio

Proafocts ok sproiFig prices oand degsyibes e advanbagoen of

2800 TAFEAr, rammrie al apoech and Fivet Amendoenb Theory, T
Mw. U, Mo Rew. 3TE, RET-ZE3 10790
"Roonomio meb bvabion oenad ros e oTocte a drngratifyimg Fackor
ivom ma¥ mum rotock o] witkoat apoyrrogs fomide Ao Fhe Dirok
amentsiment. T5tEle porvpars wontd be zepvad e g Fi-sk amoerdment
Which faived 10 prolech mewspapers, Tatd bl s ospeakers,
ratiscal candidates with pa-bia®ty soouun’o petives and
Froforsicnal zurhors. ™ ddrotnnles omittodb .

1/ Gee id., At GRS-387.
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Supreine Ceart af e Llaticlr Saken
HWaalyington, T, & 2050k

F=4=iFFAc. i
SALTIDE L'y P POWhew, -

Mmaw 17, 1930

Re: Wo. 79-LR5, Teprral Axdgon Gan & FPlectreic Coren.,
v, Fuhlic Service Comm'n

cdtEm - amr —

Dear oo

I nhare several of the cancorns abagk bke commecgial
spocoen docceane £hat e hoave expressed in wour letter,
devercneless, I Selieve that the cucronr drafh opinion
respenrels i large part o several of your concerns.

You note Bhe altocrpative descrineions of "cotercial
appeck™ Ehabt appear on paaes three and fouc of Ehe drafe
apinian,  Those [armolations are dorcived diteckly Eoom ooee
recent decisicns, LIn wiich Eke Coort has nsed Doth
definitinns intecchenueably, Pitkrhevoh Press Co. v, Yumarn
molatfors Corn'ng, 413 O, 376, 385 190 I), the forecvurter of
The current dootriae, cefeermd bo speock “hat does "no marce
than proponn o comresrcial trancocklon.”  Oue fient majiarv
gericion crotect ing "pure" pommercisl mprech, Virolnio Stoabe
toazd of Phernacy v, Yigninia Consumery Soecncil, 425 0_G, 748,
FRE (14749, reproduces khan definition and adds whs own: Yae
may assure that tho advertiscr's ifteeest 15 oA purele
reOAGT LS e, RBares v, State Har of Arizaono, 433 17,50 160
184-464 (47T, rorbinen Lhe two fornulaticns in consecutive
senbonoas: "[-\',_‘nmr.erq'_'i._l]'l oarre-h Sl pnt Re withArawn from
profection merely hecauns it proposed a cndane comteecinl
transaction. Even thovah dhe sateaker’s interest 25 Jargcly
egonoris, the Court has proktected saeh opeeck in ceybain
cantadts " Ip Okialik v, Dnic Sfate Har Aee'n, d1e L5, J4T,
156 (14978 Y, the Court mentions anlv "sperch oToposing 3
commercial transaction," kit Friedrsn . Ragers, 440 DL5. T,
g 1270, mokes fthat in Yirginia Hoard "the ecaromic nratuee
af the pharmacists' intecesk in the avesch dad net poedlude
Pirst Aamepndment probtectrnn of theale advertigements.”

In num., I Selieve it is onticaly copsisbent with
sripcedent to pely on hoth formalactons. Toome, shoy geem Lo
nave substantially the game eeach, ceprfainly in wiew of their
irterchanaeable use :n previcus anipions. T woeld hesibtate




to ardertak e a new Tarrmaalat ioe,

You ark whother the descrvipticon of gcommrrcial Spoeadh
as thaey "relaked 2alely to Ehe econeomic inberests ol bthRe
nocaker ant ibtn audjeere” micht include the expression of a
Laber Teogdece,  Op its face, I svoposo it miaho.  Oer adr
cises recconlize that labkor eelat iemns ool ooours Lo oa
amcial eoociated contaxt.  Thers is, howowver, =ome analoay
betweern that specch and commercial expreossaioa,  The Teost
coarercial =peech ooirntons celiod ok e Fires Anepet=ost o
protection for latacr-relatnnd spesch, Ty Cxapic, YIienlnilo
flate hoard onneswves, "The interests of the contestarnts in oa
labor disputo are primerils ecoreric, Bur it Mas land bBecn
sebbled tnat path che ereloyes 2ad the enployer are protected
bwr the First Amendmernt when thew oxovess Enemscolwes i Yhe
mer.k2 of the dispute in order co influeros itg outonmre,

Loao, e.2., MLEE v. CiFse]l Packing Coo, 305 .5, 570, &17-F15

(19697, NLEF v, vitolnia Tloctric & Fower Cn., 314 0.8, 489,
477 (1981 RFT UL, Bwinn, 212 U.5. d#1, 17a-4526 [(19417);
Thornbill v, &labara, 310 UL&,., at 10Z." 425 U.5., at THZ.
hosimilar passanes apmears in pates, 43131 17,50, at d64%,  TiEe
corrersial soecch, expreiging n the labor conkex:t is solijeck
b o poaclrtion. In Qissel] Packina, for exarsle, the
Court agproved Timits on "gagrgive’ geecch by oomelovers,

The poakace it t0 wour Fedorandum sugaests thot
fonepabe 4 of the draft opipion cortains the only sipreassed
rationalc for ascording a lesser probectics 1o caommercial
gogech,  Bub the firse Fell poravronh of caue foar guotes the
skatenont in Chralik chat there is a "'cormonmnense’
distination tefwopr srecsh oroposing a4 cosnerooal
trancackion, whickh occurs im o0 acva Ereditionally subjeck to
auvernrent requlation, and ather varietion aof specoh. " T
mel iave Bnabt then pannanae reflects youe virw Twithh which T
A== 1hal "ot 98 @ Ieviyer Fiont Arsensdqeat ipkerest in
mralect Ten propnaals B o endddac o ocofierelal Eoansogact lons. T
T o, Svvwewar, addinn a foeotncke BEo quobke Forthes Trom
Ahralik an fallowi: "To reowien o pavity of ecnsticotional
pratection [or cammareial and aoncormers-iz]l geecaslhy alike
e el pewile eilation, soeply W g lowveling vrocoss, ofF the
Force of the Arendment's qguarantes with vesneot oo the latcer
zirg of speech "

Pimallwy, -vouw Zuascst Ehok BRis oy opot ke oa pure
Commersiail o speeck casae. This arquirent was noet made by Frof.
Telfard Tavlor ir the course of fhis lirigation., DPornags |0
mins wage khounkt, bun T zes po political conbenk in bbe
SRROCEatInn to puechaze eleckricity. T kawve oot bhagakt
Lheve wan any Fivst Amerdrect djaciaction betwesan the
afdvertimipgd ol drogs by cooulated pharmacints ard ke
advertising of electriciey by requlated Dower COMTINLLEY.




- do appreciate wyour writino, and hope Ehi1G MosEE
NOLD CONCRYRS,

Binceraly,

- ;
Justice Srovens j;; {fﬁbhﬁﬂds’
LEpsein

o Thae Confetensd
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Junme d, tSEQ
PEEREONAL

FE: 79=5305 - Central VWedson Gas & Electric Coro
w. Fublic Service Comm'mn

Deear Lewls:

o . :"'u"'\-\.
I aawve some lipgeving reservakbions but yoa <an ‘dssume ' }
I will make a "Sth" to hawve a Zour+ opinion. " '
Rruards,

/
{

Mr, Justice Powsll
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MEMOBANOUY

O Me, Justice Powell

FROM: Davrid

DATE: Jame 5, Y9820

RE: Fo. T9-589, Sonkral Hudson Gas v, Public Service Comm'™n

I have reviewsd this case in the light nF kodavw's ownbs,
Blthouah I roaret chancing Micld o0 you, T now recommend sebobantial
revisinrn of our response S0 Justice Jtevens' concartence, T owoald
Fetaln the addibionsl sitatiops wa incerked opn paas 3. Bur I would
withdraw the poopoced Toobtacte 4, T would not want fo attcibute A
standard ol geview btao Justice Stevens when ne did ner inkend  to
RFrosise ane,

{::“_,L_ WI TE we arcept Judtioe Stevenz' wiew 1hat he simply dees pot
1t |, think *his is a commercial speech case, our rteidpanse <lainly should
ﬂg"_'_‘}ﬂ:"f;he divecked Yo the proposition that b iz & vofmeroial Soeesch gase.
,{.Af" ,.I,.Th.r'- crrent drafe more or less =akes Rhis proposition as o a qiven.
Lﬂﬂ“ e only direct reference is the first sentence in Pack TI, on page

M: "The Commission's order reskricts only commeccial Specch, thac

cf L . . .
ﬁ:'.ﬁ, exoression related =zolely to the economic irkoeesis of the

‘"i%

. ﬂﬁ%-euhef ard 1ks avdicbes.®™ T would praopose two subdtant iwve additlons
— e,
M o fpubkbkrass ER1s asnortioal. Firew, I would add to the statenent of

fact= inm Parc T a‘{'r:-aﬂsaqr From the Commission's Policy Statemocnt.



F—Spo hlg e A " 7.

The passage details wpe Commission’s definicvion of “"promational”
advertisinq?ﬁal woould Lpoerk it as Khe Ffirst =zenkesnre of the First

= .
. i rioeE [ Tl i F=R N T h ithe revision
parayraph on page 2, and rewvise the I pArasrap

—

of the paragraph is mostly tinkering, but I think it smocths bthe

nacrcative a good bit]

"The Palicy Seatement divided adwertizing expenses Tinbo twe
nroad catcqorics: promotioral == gdvertising inteaded B0 AEimualate
the purchase of whility  sBerwices  «=  and instituticonal and
infarmat ioral, a Lroad <abteoary irglusive of all advertiszing not
elearly intended Lo promate salez.”  Apo, to Juris. ft., at 36a.  The
Zommission declared all promctional adwertising <onkruary 13 Lhe
national oolicy <f aomserving energdy. The agency ackaoWwleoedged that
The agvnrbising han 10 not a pexfeoct vehiale for conserving ensray .
For example, the Commission®s order probhibits promotional advertising
3 Aevelop copsumption during periods when demand for electriciby 1S
Teoaw. By limiting growkh in "aff=-oeak" oorsumpkion, ke Danm limits
the "Roneficial =2ide cffocta" of Epch grawth  in terms of  mors
efEicient uie SE existing power plants. Id., at 57a.  And gsipce il
dealets are nok amdsr the Comrmission's Jurisdiction and thas remawn
frec ro advertise, the aseroy rvecogoized thobt the ban can ashievre
only "piecemeal conzervatiorism."  SEill, the Commiszion adoected che
Lar becau=e it was likely b "romalt in some dampening of unnecessary

growth™ in energy consumplion.  Thid, "

The athoer revision would Se a new footpcke 4, on Dage 4,

wherc the precent loolnobe 4 appears. Tnis moete Wogld adaress
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Justice Skbevens' arguwment dirvectly, I wauld nighlight fac yag Lhe
use in the “Ye druft fockno:e al only rthe narvrower definition af
COMPrreial Seeenh -- axprasSsion DTOROSLRg commerycial Stransackicns. §
stuck with this defainitien In an cftort to demopstrate that even the
narrowest  posgible definition will ant satisfy Juscice EBrevens'

CORCeTR .

" a/ In an apinion coancurring in the Gudament, MR, JUSTICE

STEWENS SuggeskEs that Lk Commissicn's otrder teac has eyl
commercial sprech to SUpEress eXEression that is entikbled to bhe Full
- - o ek
protecticn of the Fivrsc bmondmene. Rap st, 3t 3, Th= I [
suppact For %Yhiz claim in the record of thiz cane, The Jommission's
rolicy Statement sxoluded "inatitutional and infarmatiaral" messagos
from thne advortising ban, which wags rostricted bto all advertising
"rlearly interded to promoEe sales,” App. bto Juris. St., at 3%a.
The complaint em e —caEs alleged <nlv that the Fepenhibibtiop of
b
promobianal advertising by Peiltiorer 5 not reascnable erculakinon of
Tetitioner's commercial speech. . . .7 E4., at Tda. Maroower, the
rtake court opinione and ehe argquments of ki partices bBrfore this
Cooert al5o wiewed this litigation as  inwvolving mﬂqt‘&l’l‘-mfﬁfti-il
- A .

speoch. HewerLhealess Ihp concurring opinion oE—WHR. ITHRTICE--SERENENS
o vlderz o et

Ferg-3t5— bt itn“ Ccommission's  order ﬂﬂﬂfﬂjfﬁﬂpﬂf*ﬂﬂ mate thar
commetrgial soecch bociauSe ik woenld ocutlaw, Eor exaofple,. adeertining
rhat promoted electricicy consumntion by bouting the environmenlal

el L
henrtits of such usRc=. Srf post, at 3. e Conourrinag Oplnlon
4

wauld accard  full First Amendment  protection ke all  promotional

advertising thor ncludes clzims *relacing to . . . Ouesticns

= gt



freguently discounged and dehated by our politieadl leaders.™  Post, ab

3.

[ : . :
ThRlthougl this  acproach responds o the Zerious  125ues
et -
surreundlng our matiopal cnergy policy as raised in chis caser, it
wuulﬂﬁprﬁatp an -Feptmmeenk :niustified cxocropricn to the commertcaal
apeecn Aogkrine. R OL T g =t IR 4 wirgld  grant Beood
conSkitutacnal protectioen ko oany adveclisiang that links a product bo
a current public debake. But many, if noer mest, products may be tierd

to public congetrns with Ehe environment, =nergy, economic policy, or

mtividual nhealth oand safety.  wWe vule koday in Consclidated Edigon

Co. w. Publia Servige Come'n of Hew York, supra, thak utilities anjay

the full panoply cofF First Amerndmenkt protections for 1heir airecc

i Bty
camments oA publie igsuasn. There IS n{:\hua:i.-ﬁ"ﬁ;r providing .
. ya . :
complate Conztitutional protection when Ehﬁ&ﬁ1$tatEmEﬁts 4 mﬂﬂedln
cthe rcontext of ocommercial Lransactimns. In Ehat rconkext, for
example, the state iiag}:;taiﬁ?i;E powet to "ipsurye]l Lthat fhe skeeam
of  commercial  informatiorn flow’s]  cleanly as well azx  frecly!

Virginia Stace Board, 425 U.5., at 772, This Court's Aeccisicas on

comrerrial orpression have re3lsd on Fhe promise ehat such spesach,
although mericing some pralectica, is of less constitebional moment

than ather forms of speech. A5 we stated in Dhralis, Supra, the

failure b0 dilscinguish bhebween commercial and noncgmmercial  spoech
"eaald wnvite dilutwon, swmely by a leveling process, af Ehe facoo of
khe [tirst] AmerdmorE's aguarankors = Ebe ltatter xind aof speach.” 436

L.5., akt 4536."

In response to the second point in this tootrobo, Justice



G
Stevens might protest that his opinion addresses oply the situation
in thizs ecase. I wagld Enink, hawever, that by using the hypobhebical
n Pagqe 3 of his opinion, Juscice Stevens hat Realed off bhat
particalar argument. He eould conceivably arcoe that the STate may
Fogulatad the-&nmmu:ciul anpect. 0f aAdvertising while keroing hands
aff the political message 1nwalwed. This argument, howewer, Wauld
hawve to rely an wverwy censitive action by public ablficialrR. Perhaps
the most Likely response would be thabk if his analysiz undereuts bhe
commetroial speeck dackring, we must accomoedate oaraolves Eo dc

hecause it is mandated by the Pitst Amendmept.  We might wish Lo

chserve in response the distance from Walenkine v, {nristensen of

Lhar orapnEiTinon, Duk T woaled not rcontemplate  wery  extensive
Tabattal.

I Have attarpted to avoid an apocalyprbic tore in the
footnote. The only way truly to 90 20, howewer, would be Lo SLop
after the [irse pacagraph. Fipally, 1 am sorry for instigating the
migreading of Justice Stevens' grinion. I guite frankly 4id not
think it meant what 1 have now been btold 1t means. T regeet. any

diseorfiture my error may have Ccavscd {far you.
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70-%545 Centcal Hodson ¥. Eleckric Corp.

MEMORAMDUM TO THE CONFERENCH:
T pr RDDED ON PAGE 2 OF THE CURRENT DRAFT, FOLLOWIRG THE
FIRST SENTENCE OF FART I:

"wirginia State Board of Fharmacy v. Wirginiae

Citigens Consumer Council, Ine., 425 0.8, 748, 762 (1975}

Bates v. Skate Bar of Arizona, 433 U,.s5. 250, 2Z63-364 (1977});

Friedman v. Hogers, 438 0,5, 447, 456 [(1978)."

T ®BE ADDED AS M NEW FOOTNOTE 4, FOLLOWING THE FULL PARRGRAFH

Ol PAGE 4, which ends, "served hy its regulation,”

"In his concuwyring opinion, ME. JUSTICE STEVENS
suggests that this description of commercial specch 1z "too
narrow,™ while he fipdzs "tea brpad' the description on page
3, supora., When dealinmg with a Subject as complex az
commercial speech, no abskrast definition is likely o
satisfy all vwalild concerns. Byt this Court can contiopue the
process . of develeoping an adeguate working definibion of
commercial speech by applying te parricular cazes the

carefully warded descriptions wsed in earlisr decisions,
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Thie incremental approach ls preferuhle 2= attempts to
reforculate the concept of commercial EpeEch in resplnsc to
new fact situations,. For einmple, the difficulby of the
Yatter epproach le iilustrated by MR. JUSTICE STEVENS'
cuggestion that speech clas=ifled as "commercial® be limited
to issues ot "freequently discussed and debated by cur
political leadars.® Foet, at 3. This formulation would
cecast established commercial speceh doctrine, as moet of our
decisiona in this area have involved adverticing on subjects
Erequently discussed by political leaders: the prices and

avakilabilicy of drugs ip Virginla State Ecard of Pharmacy.,

Ehe provision of legal secrvices in Bater, and the proper
cenduct of lawyers In Qhralik. Moregver, as we noted in
Dhralik, the fallure to distinguish between commerclal and
noncommercial expression "ecould dnvite dilution, simply by a
leveling process, of the force of the Afmendment's gquarantee

with respect ko the latter kind of epeech.™ 43& [I.5., at |

fo‘é”

L.F.E., .

=15
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BENCH MEMIPARLOUM

T: Mr. Justice Dowell
FroM:  David
DATE: Jume 5, 1980

RE: Mo. T9~56%, Central Hudgon Gas v. Public Sarvice ftomm' o

In responpse to Juskice White's concerns, we mioght undercake
the Followlna revisions eon paae 1Y (as partially marked an the
atiached draFt). Tac last sentencs that starts on the paTe  and

carries over onto paas 12 would be revised as follaws:

"The Corrission's order bthus suppresses speech by Cenkral
Hudsopn that would in ne way ifipair the Stagte’s integest in engroy
consertak ion. 12/ Thkerefore, *he Cormiszion's order wiclases the

Firsr and Fourteenth Amendment and musk be imvalidated.”

Then, the new Footnobe, Farxed 0 Ehat possaoe, would read

a5 tollows:

" 127 PRecause Central Hudsocn ehallenges restrickiorns on iks
awn expression, we have a0 ofcasiaon to consider the rvelevance For
commereial speech of "overhreadth®™ doctrine, That tkReory peREmMiks 2

liticart prosocuted uvnder a =tatube ECc gropes  that & 2 sSkatote



2.

arcanskitutianral ly resericts speech, ewven il that litigant's own
riahts were not effected. The Aneckrine is based on "a Judicial
predic;::_'pn nr assumption that khe statuke's wory exiskence may rause
others mpof  before Ehe oourk to rcefraln from comeaetitutiomally

prekected speech orF expression.”™  Breadeick v, Oklahoma, sppra, 473

U.5., at B1¥. See n. & zuvprca.”

The  last  kwe  sentences of the foothoatoe  are somewhat
redundant. We might simply <cut off the note after the first sentence

wi'h & cpnss-gike to footrpoke g
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TH-565 Central Hydsen v. Publin Service

[hear Byror:
Einee we talked, T have tinkered with some lancduage

that may help a little. It will emphasize that we don' b
purport ko be anplylng the overbreadth apalysia,

{11 The lazar sentence thit starts on Ehe page and
carries over onto page 12 would be revisad as follows;

“mhe Cormicsion’s order thasg suppresaes =peech by

Central Hudzom that would in no way iopaic the State'’s
12/ Therefore, the

interest in eneray conservation.
commirejon*s order vioclates the First and Fourteenth

amendment apd muet he inval idaterd,®
{2} 2 new footnote, merked in that parzace, would

cea? as follows:
" 12 Becagse Crntral Hudeon ohalleroec

restrictions or itz owm expregsfion, the "orverbreadth”
Theat theory permits a

doctrine 1:5 not relevant to this case.
litigant progecuted nnder a statute to arque that a stetuke

uneconstitutionally reatricte speech, even if that litiganc'e

own righta were not effected. The dockringe ip baged on "a

Judicial prediction or assumption that the statute's very

existence may cauze others not befare the court to refrain

From eonatitutlonally orotected epeech or expression,” i

Broadrick ¥. Oklabhoma, svora, 413 1U.8., at £12, Spe e 7 J
|

[

SUBTAa, "

If vou think 1t wourld be helpful, 1*'11 be 4glad ko
add the above to the opinfon, I would welcome any |
|

guggestiansg,
Slngerely, J
[

Hr. Juekice White
|

1fnfer

T ———

—
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I resoonse to the conoernt wow articulated coday, I would

propoze the Followinm revisleons on psne 11 of our current deafr:

1] The last sentence that starcs on the page and carries

over onts page 12 would be voviaed as follows:

"The Commission's order thus sucpresses speech by Tontral
Hudson that wauld in no way impair the State's inkereskt in eénerdy
congscrvation. 12/ Therefore, the Commizsion's otder violakes the

First and Pouvtecnth pdmeadment and must bhe invalidated.”

2] A new footnote, marked inm that passade, would read as

follocws:

'_lii Recause Central Hudoon challenaes restrictions on iks
ewn expreasion, the "ovoerbreadth" Soctripe 12 Aot relevant to this
case, Trat theory permits a litjioant prosecuted under a atatule to
aroguc that a statypte unconstitutionally reskricts speech, even if

that licigant's own riqhteE were not offected. The Soctrine iz hased



2.

an "a Judieial predicton  Or

asgunpeion that whe statuke’s  wervy

existence may caugse Drkhors rok before the ecocurt B2 refrain from

congtitutionally  pratected  sncech  or

pEpression,.™ Aroadrick v,

elahoma, sapra, 413 U &, ak 613,

See n, EUEra,'

I hepe—thio—ibTespoREdivE, LD YOLE - COMeerns .
ﬂ;%; F;i et Jﬁﬁ,i'r,gj* gynhudﬂd *ét{
Aol . ?@,&Lf&&%ﬂw
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79=5685 Ceantral Fudeon v, Polbkic Sarviece Camm®n

Near Jokn:

Earlier this afterncon, I circolated a proposed
addirigpal footnoke In reéesponsc t0 wour concurying opinion,
Mv clerk tells me that your Chambere thinks I have
mleinterprated the import of v diepcussian of the
definltion problem, When T learned this, wvon had lefe the
Courk,

I understan?, howaver, that you are not sudgasting
any perticular stapndacd, Rether, your view is that this case
really does nob jnvolve commercial speech and therefore we
need not identify a atandard,

Farkape I did read your opinicon 2 bit tao
hurriedly, With the "papor chase® golng on hers at this
aeraron of the Term, I am afrafid thle can happen, In apy
event, T am asking my clerk Navid Stewart to cheeck with your
Chambers in the mocnino and be sure we make changes in my
nokte that aecurarely 1dentify vour view., I will then
recirculake,

Sincerely,

Mr. Jusklee Stevens

1fp/Sus




CBENCH MEMORANDLM

T Mp, Justice Powell
TEOM: [David
TATE = June 5, 1280

R’E - Wo. 73%-563, Cenktral Hudsen Ges & BElecktric Corp. v, FPublic

Sarvice Tomm'n

In response e Juskice Stevens' oplnicn, T would make the

followirg modifications on page 2 of the ¢urremt Araftr.

Lftar the first sercence &f part II, I wowld add the

followima citakiome in rext: "Wirnpinia Stakte Board of FPharmaoy v

Virginia Citizers Consurer Courncil, Inc., 425 ULZ. W48, T&2 {197%;

Bates v. Stote Bar of Arizona, 432 0.5, 150, 363-36q (1977%; Fricdman

Y. Reners, 436 T.5. 447, 456 (197H." T would Ebhen drop a foatbtnote,

statirg;

I{ "Im Ris sarcurring apinigrn, MR, JUSTICE STEWENS Sunuests
Lo that this description of cormercial speech is "too broasd,” while he
- s "tod narkoew" Lhe description guoted on page 4, infra, from

Ohralik v, Ohig State Bar Basn., 436 0,50 447, 455=q956 ((1978]., wWhen

deallng with o subject as complex as cormeecial soeech, no abstreck

defirnitjon §g likely to zatisfy all valid concern=s, But this Couprt
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£2 L iupmiegecot
can develop an  aecurafl-—emd—meaidno$ul (defipition of corrercial
o

speech by applyino ko parciculér cases2  the carecfully worded
descrictiong vsed inm earlier decisicns., This Incremental achroach is
preferable ta  attempts ko veformulate Enﬁifeiy the rconcept  af

commercial sweech irn CESPOTISR to new fart_ﬁituatinns. For example,
T dofifecat T it 2 ’ﬂf:EZZE%&_EfEE:ﬁ?Q“;IL*E I
Ehiqﬂﬂ¢?={ppﬁreu dértn}tlnnhﬁ al Fy  ME, r;g

e AT, ﬁ;kfgzﬂmmdmuw14ahffﬁﬂ44¢$m;4ubfiwﬂ+itﬁﬂ
JUSTICE STEVEN hl;- kiAWl el isSucs Bhee—eee nob "frecuerkly

digousged and debated kv oce political Jeaders.® Posk, at J.  This
A s ! '

deffnfthuhhwnuld fumdarepe ally rpcask fﬁ%ﬂnﬂmmerc1al speech dackrine,

for rost of our Aecisions in thie arsa have ipwolved adwvertizing on

LA acprary - R

subjects that wpere cpriaiply thao s'.ll:l'uem;.l CUES1 bv politicald
IIII,.ll"‘l

logdoret _1ﬂthe prices and availahilitw of drugs in Wirajnia State

Board of Fharmacy, tbhe orovisisn of legal serviges in Bates, and bhe

propetr oondect of lawyers in Ohralijk. Moreower, as we noted in
Ohralik, the failure ke dlsecinguvizh herwoen commersial and
noncommercial expression Yeculd invite diloation, simply by a leveling
process, of the force of the AMepdment's guarantes with cespect ko

tne latter kind of speoch.” 436 10,58,, at 436.°7

Te mioht be too abruot to place this fogtnobe where 1 have
sugqostod, Tte Foobnote  miahk alsa hbe placed, with minar
modifications, at the EEE_EEHEEEHEHliiparaaraeh on_nage 4, followino : !ﬁﬁiar
“gserved by [te regulation.® Fipally, in an carlier lebber o Jdustice
Ztevens, we promized to add & footnobe aop paoe 4, cuobing the same
language from Chralik that I propose ke use act the apd oF this

fookrakpr, I aee na need for thae footoote now, bet o0rbaps we should

alere the Conference to the situat]are o




hoE
ME M RANDU M
T Mr. Justicon Powell
FooM; David
LDATE: JJune 5, 1%R0
RE: Hn. Ta-565, Cenkral Hudson Gas s Blectric Cetrh. v, Pehlic

Sarvice Comrm'h

Hayjra read Jduotice Stevers’ concurrting opinicon several
Limes, I think I have =zome idea what he is zaving. We pow have Ffoop
votes An yvour opiniak (ue, PSS, T, anﬁ CAY, with ro owoed vet Trom AAR
o WJIN, WJIA wobked gaaipst ws in Conference, butr since tne obther
digzenker was WAR, WI¥'s glerk suocested that they may end up o0 gur
sicde . BRW paszed in Conference, ioiped our side aftoerwards, and
greeted our circulation with the news that we had driven him back
inty nectralitwy, There have heer po farther rumBlinpgs from hi=
chambers. In this unseteled plebtars, I am not sure tnat it makes
sense to fire back ab Stevens. Hevertheless, I fo want to track his
extraordinacy onalvsis.

AE a3 opreliriparw matbter, Justico Stevens mischaracterizges
the Hew York Commizzion's action IR this cvase. He claims that it
*oeohibita all aduvpracy af immediate or furure ose of electricitw.”
P. 3. This is inecocrreck, The ban reackes anly advercisine desiqgned

b infYeahe adareqAke cenflmpbion,  On meatier matkters, Justice
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. ) inally related parts:
stevens' opinion breaks dewn inte kweo Tardind i

Firat, ke expresses dissotisfaction with ewr defipition of commercial
spesch:; second, ne arques that thizs is pet commercial speech ab all,

1] Justice Stevens ardues Ehat our two defjipitions  of
commercial apeech are, im order, too htoad and too narrow. The first
Aerinition is "expressinn related sclely to the eccnomic interests of
the speaker and its audience.”™ Justice Steyens fears Ehat this
includes specch yoa  lakor leader, or anr economist, Q. oven
Shakespeare, He neclects the full centours of the defimiticon; ik
identifies =peesh scolely relatesd teo econombe intereaes of both Bhe
fpeaker and ehe agdicnes.  Thus, mosk of Justice Stervens' sxamples
arc misleading because thoey do ot iavolve selely econamic inkerests,
while Ehey alsg ignore ERat the intore=Rts ofF the soeaker and  Lhe
audiernce are invalved. Thus, an economist has a steone oroafecsional
interest (o camMmunicating his  wview of  economic  cordifbiong:
Ehakespeare's audicnee kad only an artiskic irwterest in his plays,

The RRo0nd definikion CAnoerns "epepch pPraposing a
commercial trarnsaction,” Althoaualh Justice Seevens initially Eerms
thisz defipiticon too narrow, on pade 3 he complains khat it would
"ertend[] to othee cormunicatichs that Ao little mare than make the
tare of a prodect or & @ervico more familior to the oeneral poblic,”
Thys, he seems to find the definition too beroad because it wownld
reach "“image advertiszino." (T think Justice Ftevenz has swhewhat
indarectly strock a distinction hetween the two definitiors == in my
wiew the first one woceld reach "iraoe advertisina,”™ while the segnnd
wiolld nok.l}

We cCan refpond kg Juskics Stevens on several  levels.,
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Foll¥wing our pErevious memo 1IN tesponse  to i= earlier lecter, we

uld inmsert rcitatlonas From previous aplpicns to demonstrate that we

are hardly blazion pew trails. We can dispute hiz application of the
fir=t definiticn to labor leaderz, economizsts, and Zhakesgpeave. And

we can point oot that Justice Stevens has contradicted himself in his
ceiticiam of the second definitiom. T woyld robte, howeyor, bLhat
HIB's clerk rmRuooesked previcysly that tbhee preferred bthe =egond

definition -- "speech proposing a commetrcial transackion,”

21 Favlnn "digpﬂsed" af mur definpitions of rcommerciol

IL,-I'"
apecch, Justice S&tovens arques that thls case involves poncomrercial
e T T _ Trm— —————. T T
‘-"r:-Eech His definition of suesh expressicon appears to o O pade 3 —-—

RP-EE::h relationg bo "aueskion:s freouvently discussed and debaked bw our
political  leadges.” 1 ftnd thisc idea seriacsly flowed. &1L

. advertising involwing requlated industries would hecore mpolitical
epoech, sinte hy definition regulation is freovently Jdincussed bw
political Jeaders., For ecxample, the blanket ban on lawwver
;advertisinq ir Bates would rcertainly fall within Jugtice Stevenz’
cJvicw of porcommercial speech. I think tha eourse chartes bv Justice
1 Stevens runs bhe tvisk of Jdekasima Firzt  pmendnent peokboctions

—_— T T T T s TRt T e T e — T
acnerally — which you neted in Ohralik -— ky failing te diskinguish

bebween copmercial and noncommeecial messages.

Finally, Justips Rtevens dives all the wavr through the Eﬂf:‘

lagkino glass and applies "Clear and present dander® analwsis to this

Case. I haven't the fogaiest idera what he is doing hece. Tn the
lazt foctnote of wour &pinion, you rearcve the guestiopn of what the
Commission's powers would be in an emeraency sikcarion., T suapase

. that, in some 20a%c, that is Juskice Stevens' messaae, Ryt ke




q.

. certainly plles some additional -- and in my view ulnecessary --

Aoctrinal baggape ipto the poor litkle Ccaze.
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79-565% Central Hudseon v, Public Service

HEMGRANDUM TO THE CONFERENCE:

I "fived™ teo guickly vesterday in responding to

John's eoneurring opinion. My present whderstanding is that

he does mot think this fairly can be considered a commercial

speach cagse, I rocognize, of courcse, that thiz is a

perfectly arquable pesition. Rut T do not think it is

gunparted by the record or our prior ﬂecisinna.

accordingly, I am proposing the changes in my

4

cpinion khat are attached heeeto.

The First is simply a revision of the first

paraqraﬁh on page 2. The =econd is a revision and

enlacrgement of Eootnote d on page 4.

I am withdrawing the proposed footnote that 1

circulated yesterday aftecnoon,
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TE=LE% Ceptral Hudz=on w, Tublie Barvicoe

MEMOBANDUM T THF CONERRFHCR

I "Fived" too ouvickly vesterday in resnonding ko
JohA's concurring opinion, My pregent ynderstanding ie that
he dorn ot think this fairly canh be considered a commercial
epeech cage, I reconnize, of cowrse, that this is a
perfoctly arauable position. Eut I d0 not think fc is
supported by the record or our neior decizions.

Aocordingly, I am proposing the changes in e
opinien khat are attached hereto,

The first is simply a revieloen of the Firat
varafraph on page 2, The =mecond Iz & reviszion and
enlaordement of Foobtnnhe 4 on Dage 4,

T am withdrawing the oropoged footpote that T
clirevlated vesterdny afternoon.

L[FiPll -Tl'q
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The firet full paradgraph on page 2 af the draft opinion would

he replaced with the following:

*The Policy Statement diwvided advertising expenses
"inta twe broad categorles; promationsal -- advertising
jntendsd to stimulate the purchase of urility eervices == and
instituticonal and informational, a broad cateaory inclusive
of all advertising not clearly intended to nromote sales.®
hem. to Jurls, St,, at 35a. The Commizslon declared all
prametional advertising contrary to the pational polley of
cangakving oneray. The agenoy acknowledged thak thae
advertlsing han s not A perfecr vehicle for conearving
epneray. Fnr cxample, the Commiasion’s orpder prohibits
promot ional Advertising to develop conaumption during neriode
when demand for electricity 15 low. By limiting growth ino
“ofF-peak® conaymption, the bhan limits the "beneficial elde
gffFecte® of surh arowkth in terma of more afflelent use oF
exlsting power plants. 1d4., at 3ta. AnA sipce oll deslers
are mnok pnder the Coammmlegsion's Jerledietion and thug remain
Free to advertise, the agency recoqnlzed that the ban can
achieve only "niecemenl conservationicem,™ §Htill, the

Comminsiot Aadonked the ban becapge it was lkely to "result




in sore dzopening af onnecessary garowbh™ in enevqy

consumptinn, Ibid.~"

The pther ravision iz 2 new foothote 4, on page 4,

where the present focskbnote 4 appeERES.

"4/ In an opirion conourring in ehe judgment , ME.
JUSTICE STEVENS suagezts that the Cormiccion's order reaches
bevond copmercial sreech to Zuppress expresslon ehat is
entitled o the full protection of the Firar Arendment, Ses
posk, at 3, We find no support For thie claim in the record
of thie case. The Commission's Policy Stacement excluded
Pinstitutional and inforrmational ® messages from the
aduvertising ban, which wae restricted ko all advertizing
"elearly intended ta promote salec,® App. to Juris. 8t., st
3%a. The corplairt alleaed only that the Yprohibition af
esrometiangl aduvectisinT by Petitioner iz not reagonahle
roTpletion of Patitionperts commercoial speech. . » " Id,, at
T0a, Moraover, the skate court opinionz and the arguments of
the parties bhefore khis Court ales viewed this litigaticn ae
intolving enly commercial speech. Meverthaleso, the
concureing opirion of MR, JUSTICE STEVENS views the
Cammlselon®e order aa suppreszing more than commerclal apeech

becauze 1t wonld ovtlaw, for example, advertiglng that
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premoted elactricity consuymprlen by touting the enviconmental
bensfitns 0F guch uses. Yer posk, at 1, Apparently the
conpurring apinlon would accord full First Amendment
p:ﬁte:timn te all promokiopel advertising that includen
claimp "relaking te . . . guestions freguentlv discossed and
debated hy our political leaders,” Pest, ak 3,

"mAlthouoh this approach responds to kthe sorious
igsurs surrounding cur maticnal eperoy eolicy as raised in
thiz cage, we think lv would hlur further the line Ehe Courk
han souqght ko draw in commerclal zpeech cases. It would
arant broad censtitotional protection to any advertlsing that
links a product to & eurrert public debake, HBut many, 1f not
mOoEE, products may he tiegd to puhlic concerne wikh the
environment, enetgy, econcomic policy, ot individusl heaalth

ampd zaFeky, We ruls roday in Coheolidated Edison Dol v,

Puhlic Service Corm'n of Hew York, supra, that utilities

antoy the full papoply of Firat Amapdment probockions for
thair direct conments on public iscues. There g no reason
for peoviding similar constitutional protection when such
gtatomontr are Made cnly in the context of commercial
trenasctiona. In that context, for example, the state
retaina the power to "insur(c] that the Brream of commercial
information Flowlg] cleanly as well as freely." Vicginis

Htate Roapd, 425 0,8., at 777, Thie Court'e decisions on




comrercial expreseich have rested on the vremise that such
epaech, although meriting some protection, is of less

constitutionsl wmoment than other forme of apeech, Ao we

grated in Ohralik, supra, the fzilore ko distinogieh bebween

commercial and noncommercial apeach “could inviee dilution,
simply by a leveling proceze, of the Force of the [Firat)
pmendment's quararnter to the latter kind of speach,® 438
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Tw s, T eencur i U el Tievause iy oot consider 1his
ga o g teameneecial Apeech T s, Acondingly [ aoe o oweerd
to deciale whiether the Court’s Bane-part amalvss aefe. atl 7,
rlecgnnel Y protects corveemeis. poreh —as properly didfaed
e Al Erpee ool o Tkl Bigte o Ehe syt ivalves] in thie casza,




AFEMCHE MEMIRARDLM

Tz Mr. Justice Fowell
FRIM: Mrawicd
CATE: June 10, 1980

RE : Ko, 19-%856, Central Hodrson fas & Electric Corp. w. Public

Secvice Comm'n

T have been able to put my finger con wkat bothers me about
Juskice White's position. It reouires that the Coort wview the
Commission's Falicy Statement as sevetrable, To do ma, the Court must
impose on Ene Poliey Staterent Ehe Jistincbion  between encray-
cefficient and penp-efficicnt advepbising, Rut the tivakemene [bkself
dnes not make that distinctiom. In the lower court opinkan ih Carey
v. Brown, 602 F.22 T3, 795 n.é& (CRpT 1979, Judae Tone aobed Ehat the
entire rexidentisl picketing statoke had to he akrvuck down, "The
labar dispuke e¥cection i5 not severacle from the remainder 9f the
statute pecause its excisivm would sublect a arcun aofF poecsons Lo
sriminal sanctions that the Tllimels Gencral hzgsembly did not intend
k> scbject to those sanccions. o o W™ There is some asis  for
Ereating the Policy Statemenrt as zeverable, since it wouwld seem bakh
khat "stapdina alone, Jedal effeck car be given™ to the Fratement's
ban with respect to nop-efficient  advertising, arnd  that the

Commis=icn intended to reach such adwvertasien Bf it oould not reach



enerqgy efficient  advertisina. Doreky ¥. Kansas, 291 0.5, 136, 180

. $1824)., & small problem arises because the Pelicy Statement is a
ceeature of stake law and thus ics zevevability genorally =hogld he

deterimined by the =state courts, see  ikid.; Chaplinsky v, Hew

Hampshire, 3% L8, S5&E, 5¥2 [1942%), put the Courk has turned a blind

eyr ko that rule when it wighed b, F,a,, Nerea Oollege o, Kenlucky

211 0.5, 45 (1909),

dn Dalance, my concern with =severabilitvy Zdoes not alter my
previous concluzion that we should attempt to acromodate Justice
White, 1F possibhle, In reaponse to his lecker, I would soogest a

reply aleono the following lines:
"gyz‘_wﬁ’fa’j
e ,Q.:ﬁ,.— f'gs?rmt :
f_‘;:q&_appr:e

ate your , ! : t

d ' ﬁtﬂ&ﬁﬂﬂﬂﬁwmﬂ%inm
-1 o A

nc-r. d1r:x=-|:'l:1'§.-' relevant to Ehi=s case bercause Central Hud=on

{;.a-:a o ST | H.,_L::-HH.J il
alicars tnat CHdade advorticing that | ohowd—tme

o
prﬂ:ected by *he fonstiktulion, Thua 1 do robk think the present draft

opinien applies overbreadth analysis. Your letter arques with some

force, hkhowever, that even in the abzgerce of a8 standlra peoblem, the
PECY IR A

pPropet course ray be to "serabe- d-mnf"ﬂthe Commriz=sicn’s reaulation

ondy insafac az It reacvhez praoktected speech.  Albhoush this raloes

some  concerrn far me a=  ka whether we properly may  sever an

unicn*"titutiﬂnal part of tkhe Paliey Strtatement from Epe comajpdoer,

@ ‘?me—mmmmwm



This ecolld be accomplished by revising the current thicd draft as
e

;ill_’ First acntonpce on pane 12 eswdd read: ff “To t"'lE' -HH'I:‘M‘:

that the Commissien's order suppresdees some speech that

ﬁﬁﬁnhthﬂ Stat;}'sgintereﬁ.t in oneray consecwvation, it violakea the

Firat and Pourteenkth Amepdments apd muast ne invalidated.”

foid

—— - i
. - - ——

)

——— 5’-:—".."
| TR ""__[“]: wonld poinrt oere, however, Fhat this revesion HﬂM%

L)

' "gave" Lhe Tegulaticon. The pert patrastvach of Ehe draft opinieon
{:}lﬂr states that we raapot approve the oukright suppression of Central
[

Nudgar's advertising "' iln thke azsendte of o Showihdg tha' more limited

' , speech resulaticn woduld he ireffective Bl o

i

i P —— —

"z a Final moteer, T doe nok believe Ehe record Bucaestks
rhat the Cormission would seprove adveptisipa of enecgy efficient
gervicas that miakk bhe submiceod ko if for prepublication review.

.5‘:54*

The—Gonmizgsjinn' ¢ order scated that it would AP E O ol

"informaticonal and institutrional”™ advertistng, crcluding promotiors
&..l:—m-l_—'—!lm-j_-ﬂ"'bf designed Lo increase agaregabte derarnd for electricity.
wimse ] he thhi. policy would svopress odverbkrising of onnrgy

efficient services, o5 is vxplained on mpoge 11 of the Araft opinion,

Iﬁf]ﬂ nEt thinlk we—cwn—rely—on the pre-publigation review innﬂsafegmard

protected speach.
q_'_"_‘_“*ﬁl \.F):t Ay C—Ji_ﬁq‘.q.t_.,_ ﬂﬂdf#t—k&n{m r"'l~'—¢-t-l--i_f R

T T T IR e — I— wou Ll BE willing Tt R EEUe WOE AUQCest ion ko

. rllestri::t Lhe rulino G the Commizssicn's BNET]Y conservati

;_,-“ . . . —_——_ I

m%
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ralticnale. If thiz would make the opinien aotecable ko you, I would,
of course, nped to explore the matter with the other Justiges who

have joined this opinion.”

[ have some doubts 23 to Lhe need for the Eouzrth maraaraph
af Ehe draft letker, which §5 in brackebs. ns he has amply
demorstrated, Justice white 1s o briahk fellow, I ar nak sure Wi
need bt peint out for nim that khere im a second around of decision.
Mevprtheless, his lebter pever menkinns it.The draft cplinion 1am
attaching imctudes rthe chanmes In respomge to Justice Stevens!

ooinion.



Bwgrrrme Yot of the ¥lmited Btates
Basiinotsn. D & 20542

EFPY pI June 10, 1980

ST CE MOl P owHITE

Re: 79-%65 - Central Huedson Gas & Electric Corp.
v, Public Service Comm'n of Wew York

-_—

Deasr Lewis,

Although it is late in the Term, I wish Lo pursue our
convarsacion of rhe other day abouc this case, -

1 accept the proposition thar overbreadth analysis 1s
applicable in non-commercial speech cases,  Suppose that a
statute focbide both speech cype A and speech Cbype B and
ehar B is procccted spocch bue A is nec, I1£ X L5 doing A
or wantse to de it, he may challenge the statute on its face
and have 1c invalidarted in its entity becauvse it Alsg bars
B, ewen though there is no prospect thab X himsels will en-
wpee in B, OFf course, X's Facial artack would alsc be sus-
tained if In Ffacc he wanted ke enzage in both A4 and B.

tverbreadth, hotwever, has not been applied in commercial
speech cases, See Bates and your Ohralik. Thus, in the above
axample, {f A and B are types of commercial spacch, X's facial
attack sheueld faill if he wants to do A, but has oo plans te do
B. Ewven If he wanks to do both &4 and B, chere 1s o reason Eo
do more than strike dewn the ban on B, leaving the statute in
forve as to 4,

Clven your convictilaon that only commerclal specch is
involved in this case, Lf premotion of encrgy-costly instal-
lations (A} may be forbldden but pushing devices that con-
serve (BY may tot be banned, why should &, a valid prohibi-
tion, have to fall with BY 1 doube that 4t should, whether
the company wanks to engage in A alone, B alone or both & and

B.




In the end, then, I suppose I objecr o the 4th step of
your analysis; why should a regulacion fail entirely iE it
goes farcher than if, should and farther than need be fo cuare
the evil aimed at? y aot finvalidara only insefar as it
goes koo far, that iET_ﬁﬁTE:EEEQIEF'q; £ bans the adyertis-
ing of Energy Efficient‘TﬁprﬂvemEﬁtﬁ? nd if it were relliably
svidenl foom tha reuurd'thatiihe Commission would approve such

ads if submitred in sdvanc v "arrike down' anything at
this time? —_— T e

Sincerely yours,

-

Mr. Justlce Fowell

e
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Mz, JUSTICE wENMoUSr, discenlbing,
o oot today Ievalidason an order ismuad by bhe fles Yori
Pablic Service {ownionsian desigoed Ko pyomoue a policy thel has oo
4 ! a

doclared 0 bBe af cribiszz)l pafisnal Tancoecn.  Tie ards: o whgo iamiad

a
Ly tho Tommiszion ia 1873 in resnonae Lo thelmiﬂ—eaﬁtﬁrn oil onbarni:
criuin. IL prehibits ologtrin aorpotationz "fron DPromeching Thoe une
cf cleglyiciey through the uwe of advertisiag, subnidy sirrenin
. - e or emploayes itcenbives, Btate of Hew Yers Pobiio Secvics
Covsndnsian, Canc Mo, I6G3IE (mecemaerc G, 1974), AR, o Jurls
P. 3l dorphanis addedy. Alticugh the dmaedisabo crisis oreatsd by
tite 0il amskacon has gubgided, She bor on prorotional adverti3inT
trraits In olfest,  The pegulation was ceoxarinad by bhe @ow Yoox
Publis Sorwico Popmiscsion IE 1977T.  I=3 conztivtoficonalicy wis
seaezeeat Ty apheid by Ehe HBew York Souzt of Appoesls, whizlh
concvaded that Ehe earancunt naticnal, intesosk i pmargy
connoervalbion fustiftied ibs |:'J:1;r:1'|t§r.:-.‘|.]—Jr

o Codart 't asserbod Custificabion for Ipvalidibang Ll Mew Yook
lasw dx Ehe public ankerost Jdiscernsd by bhe Courk Bo o gndeclie vae
Fiost aaendionl im koo Fyre- Miow of conmearrial [aforeation. Toiax

o ebis Coarcta poacendt Jeeinicn In Wiralnin Srate Doscd of Plaprooy

vo Mirginio Cikianna Copaemer Counscoi, Tao,, 425 Toa, TAR (19760,
firswreoe, Somreroial spesch was affuonied o protectichn upder Shio
Fivat Arendpent whablgorver. feo, o.0., Sraacd v, Qipw ol Rlewsmlsia,

3al 0.2, G2E? (195.): Welocikine w. Cirestopuan, 316 1.5, 52 (L®42).




civen whalk meem: Fa e Bnll reooguilicn of Lhe hoelding ol o
Doars: thas comrcrciasl seoeegh is oakitied Lo sooe degspeos of Dirgs
Arerinoent pro<ecstian, I khink Bhe Court i nomeothglons ingorrect in

-\.']

invrlidaking the caralfully cancidored Stake PBan on promaticonal
adverkiging i lighk oF seerning national ard Giato onorgy neods

The Coarb'soanalysis ooy wiow 10 wrang in souvoeal rosmoctn,

L=

Tnitiatly, T dimagere Wittt Ehe Codct's conolusion thas Ehe cpeooch of
=

a Srate-zreakcd pemopoly, whecl is the sunicck of a aonpoclencive
requlatary Soneme, 1o cntiklad ro protection ander the Pirst
Aonendicaent . I alsa thici thart the Oouart errs BEeve in Lailing Lo
coognige that the Staks lav is mos4 aecurately viewsd a5 oan
coonznic resulatiaon end chat Ehe spesch Zovalueed [ 15 Lalls within

the scope 92 ke Pirst Axwcndment 3k all] oocepies a sigrificankly

more sunnedinake position i ene Ricracchy al Firsy Sfpendrent walaes

—r

than Lhe Caunrk give: 1t today. Figally, “he Concl in ovoaching 0
decizion irprapsrly subnntitutoes ks awn Juddgnent £or thas of bthe
Stake in desiding YMow o Rraper han oon promotional afvertiziog shouold
e Jrafked. With reqord Bo thic Zacber ooin%t, the Courk alopts as
ifts Final pare aof o Toar-gors feck a3 "mo mare exbopnsive LRan
nocushiary T o analysin Bhat will undaly i@pale & Sbake Legislaktuce's
gbility %o a30opl logiziabion roeasonably designed (o promoen
treerents Ehat have alwars bheen rjghtly houaght ko be of gecal
Lhpertanca to the Srtains, '

I.

I concluiing that apnollant's promotional advertising

conskitetes pracected rpopchk, the Courk roasens thak sposoh by

eleclric ukiliciess in waluahle Lo ecasarerz wiao sast decido !

|-":

bk
to uue the moncpoly service or turn Lo an 21fernatle ORergy noleoe,
ard A0 Chey deside ko sse the service bow poch o0 it B purakace
Anke,e wp. Ted. Tho Qoart In g0 doing Mesxsume s thal ghe
Wwilliwneses of a buzinenn ta prodote 255 product poflecks o bBelicof
that oopbenors are inlassated

Jd.
H

1o advervising. ™ hmlbe, =, 9, T

Couz k= annlysis tgnaces bhe qa0h thak Ehno monopaly hore 5 entiraly
tate-ocreabed and snbject eo oan extencive Shake cogqulatony oolioin

Erom whicl (4 G iwves hepolite an wall an Bordenn,
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wiele ERis fourk has seraked chab the "capacity [ef cpeogh] For
infoeming whae 2o lic docd ol depen:d apon Che jdepkiby of it
cource," Firue Nobiomal Tank ol Ronten . Belleocti, 42% U5, 765,

77013740, the zouror of the speoch nevorthelens aayr e colovant o in
P

defririning whokbhes a given messsgn i85 protecoed apder Lhe Fivsgd
nncnﬂnont.gi Hhen tho cource of Eho Specsh 1ood Stabe-created
moaonasy aunch an this, fraditionmal Jirsr heendmone congerns, L Bhey

come inte play ak all, ceckalnly do wmoc justify the Brond

-

Intervenlionisr cate wionted i tha Sourh teday. In Caresalidared

Codpion Do, v, Punlic Seyvion (oo, UL r Ellp Op., B

{19801, MR, JUETICE BLACEMCH ohscywvaed:

"A public ubitity in a0 sbabtecroated ooropolv.
See, v.o., N.Y. Poh, Bopw, Taw 5 6% (MoRinnoy
LO5%) ; T Tnes, Origine of tho Jertificdakbe af
PuhELc Torvanianne ond Weoogsity: Devoelopments 1n
the Skales IS7?0-1920, 79 Colwrbhia le Row. 426,
4#38-=48]1 [(197%); Comaent, Teility Ratay,
Connur2r g, and Lhue Mow Work ASvalke fublic Srervice
Comnission, 39 Albary L. BFew. JGT-T09, T4
(1975}, Amltheough porapalicos goenepielly ape
agaiask thae muslic puliciﬁﬂ ol tlwe Uniteld Skakeo
ard of thy State of Yew Yor:t, noe o.7., M.Y. Gen.
Gun, Los & 344 §redinnesy 19531, .o o .« UEL3iEion
ars permibbcd toe operabo s monoeooelies Decawse OF
a determinskion of Koo Stalke That bhe puslic
inkprost is Deblor Servel af proteahing tham Irom
porpelition,  fiee 2 A, ¥ahn, The ¥ooromigs of
Eonulakbion 1L3-171 (19711, #0:  Thic oxXcopticndl
grant of powar kEo private erlkesrpriscs jUEtiIiQS
crbensive overgight on khe poart of che *atv ala]
protect the cabe vavers Srom caw‘u=“nt]ﬂ1 ol bhe
menonely powor Llipadgh exoennive raten ared other
forms of ovoercraching. o o . How Tor« law gives
ik Pablio Sarvioe Jomnisasicon plenary cuperyizory
o rs aver all profgerty, ceal oand oorsonaly Tase
o Lo be aged o o o oencckion with o La
Faci Litaze Lk o 0 o 53 le o fncniniiing af
clectricity Loe lighy, brab or powsro' 5. Deb,
Serv. Caw § § 2012 2nd 00.1 TMeXineey 19351,

Thus, atthoogh Pirat Makiceal RBank of Toseen . Bellocbi, 435 0.8,
TR O[1UTS) bold: thoet specoch of a corporablon Id enkbibled Lo aoss
First Anemdeenty proteciiion, i %y na mseans Soellows that a ubilz=y
with monopely power goenecced Do g Shake 1% alwa enkitlod Lo osaeh
prokoclkioa.,



The Btaie-crodbod rooonaly Statos of o abi Tiky a@ices from bho
aniqaene sharactorintics of Lhe porvicos that o ohilizy poowidos,  Ag

recaogaiced in Cartor v Deolroit Wdizan Oo., A28 0.5, 579, G96-%L05

$197a ), Moantio utilivy recelaticn Lyplcally dssumes dhat Ele
Frivaks T2re o a natural sopopoly and bLhat oublic comirels aco
NRCEASR:TY 4N froleclh Liac comsamoy Fram eeploitatiar. ™ The
consokenees OF Ehis navtural monopsty oion oy wies justily mach e
widg-Targing saprreinion and conbiel of a ubilioy undor the Firot
amendmerrl tlwan Lhic Couclk beld in Beilolti bo ke pormizuibale wilkh
toqard fo ordinary Socrocations.  Cocporata kabas i genarally
coaforced a3 a ceselt of g Sktalbe's decergiration that tha corpsrabe
characteriotics "entiance its offiniency ag an cookosie cpbiey. T
Firsk Mational Boand of Dosktor w. Collotti, &35 U.%,., 21 325-020

{REANDIIET, J. din=antingd, a utilily, ky concrast, [al4ills o
Fanziicn thas serves socclal nublic nEceests as o ressle of BEho
rasdrel ronopoly af bhe soowicek prooided. Indeced, the cxcensive
roequlatiansg qovecning dcoisisn-qakiag By Dublic ubkilitias sugirosks
that (or puarpases of Ficsk Arendment analysia, & atility iz fac
closer bo o State-mantrolled erberncine Lhan 1o an ardinary
cﬂrpnraLLnn.gf Aerosdingly, T think a State haz broad discretian
in determining Ehe stateoentsz thakb a otiljty may maks in ¥hal such
stateoonts cmanate from the opbity crcat&ﬁ'hg the Statz o nrovide
irpor bank and unique punlic socy oo, and o State refulatory Sody
charged with thie oversight of thoas Lyoos of Sorvicos gy reascoobily
dedide Lo ipeaoe o B ctilifty a special duby to conform ity
gondunt ta the aqoney's voncepcion of the public intecoskt. Than T
thiny ik is vopstituticonally serrissible for Lt to decide kbhab
pramolienal advertising iy fnconnistesnt wilth the pubtlis inkereceskt ik
anocdy Sontecvabion. I oalao thinkg fow York's han on such
Aadvertising Malls withan Lhe ooopas of permissible S3tave regoelation
of an ezorcmic astrivity Iy oan mt ity bhak could nobk exi=t in
corporateg form, say nothing cf on)oy monopoly Atabus, W@@E?r it not
Eoe the ows of dew york,
[i.

Tuin Colrs lees provioonsly crecofrfaed thak alithang® comiesraial

spees ey b aatiLled o First Anendmenl prorsetion, thate
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srpteshian jg mor 38 cxlensive a5 that accoodod Lo the advooacy of
dean. Thun, we Skatod of Chrealik v Dhia Gtave Do fgoooiavion,
In .8, A6, 45%-4%0h (1074] s

"EXprodfion COoRCOrelng smicely sommeroial
Erancaclbinns Oas como within the azbit of Ehe
Amendmocat's srakecdion only recenbly. in
redrcbing the notion bhatb suel spooon "ih o wholly
kR i e procegyicn of the Picse fumondacat, !
Virainia Fharnawy, 3upza, ak TAL, woe woen carslnd
mal o natd "Trhatb in 1F wholly undiffecontialale
Sroan other fozes! of gpoecho 420 V.5, at 771 o
2. we hoave rov dizcasded the Toompsn Soese !

ICLInTELnn Dobkesn SDeor DCORISing O SommIrolal
cransasrinn, Wwhich omearn in oan arsa
traditionally subijrct <o govorament rogualalion,
ard cthers vwacinties af specch, Thid. Too rogairos
a npacity af consbibational proteclion for
commergial o apd aon-commnryeial speeTh alixd oouald
avibte dilabicn, siwply by & lewclipg prooess, of
the foroo ofF the Roondrent's guazansoo wikh
respect Lo the lartber Xinc o0 shoeoh. Gather:
tien sunjoct the First anendnent bo osegh oa
devitalisabion, wo instead have affondod
copTarneial nooech g limigbed maasdare nfb
nprakcc bion, comsMisasats Wikh ikg subordinats
ponition in Ebhe zoale of Ficrst haendinent waluss,
Wwhile aliowing modes of ecaulation Lhak wight o
ippermizsible in the realm of non-comnercial
expression .. (fooknotoe omittsssl )

Thp Qourk's declsion todiay falls o give Jae delergace o Eoes
suidardinate position of comgoreial sneoch.  Tho Joursh in =0 32910
retarng ko the byuyone ora of Lochner v, Mew Yora, 190 1.5, 45
[(1925], i which ik was conmon zracbice Foo chin Sours B Sshribs

down ecunoris ragaletions adoboied by a2 Stote bascd on the Coark'n

awn rolkicnn ol Lhe moanl o aporopy iale reans Lo She Afalke o dirplorerk

b3 connedeersd policzen,

T had excudhe by row 1t bod become well establisped that o Skats

nas heoad discrction in irponicg cacnoric cegqulat ones, e

=
cowck stEoed in Rrbbio v, Mow Yook, 2000 UL5. 503, 937 (1923

"lTiMeer con owaoao cdoulvt thal apon proser
aoCanion amdl by oAanpropriafT easeres Thee Shake
qay sedgolalbe o bosiacss:s Do oany of ibs aspesks Lo,
« o« [%1 Se Tar as Yoo reauiceosment of die process
1 ocancerned, e i bhe aheoepce of oather



comtitaticnnl restrizrinn, & atate (s Mrepe o
adnnt wiarovor poonomic ool oy may ecasopahly e
Aduemedd 0 pronoks 2 lie welbare, and to enlocoe
thot policy & legiclation adapked Faoits=
Fluopose,  The @ourds ave withaoukt agtherity sikher
Liv adendagze nueh ppoliow, T, whon kL is grelared
o oLhe tegaslaltucs, Do avworr e IR, IF tho laws
mantsd are neen toe have 3 reascnable relalion Lo
A propze lsaislative parpone, and aeo peithere
Arpit=ary nor dieot bnianatory, £he rogaicemen e of
die procaes are navisfoomd, and gudiciaol
duiterminakbiod b chat wfFfest roelers 0 coerl
feoaekas officic. o . o [TIL foee pot lic will: She
Colrks B0 Joeverming thar the rale o is o aawine.”

hnd o, Justice Black, wriling [ar the Court, ohsecved moro cecently
Im Ferguson v. Skoatra, 372 0,3, T25, 730 Jl963);

"The dogtrine o, - that Suan proceszs: adthorizes
courts £ haold laws unTernstibocticnsl wheoo Ehey
believe bhe Tegialature has ackod unwisaly == has
lang sivee kosn Jiscacded.  Woe Lhoave raotoraed to
Lhe original congbikubional progsasilion chak
courks do T swbstitufte Eleir soeial ond
eaononic Baliefs foo Ehe Sodsmoant of legislative
ooiins wWwho are electod B0 pass laws.”

The State of Hew Yors has Jetermingd here chat coonomic
realicies require the grant of menotoely statas b poubrlic ukiiities
in ordey b0 discribnte effigiently cthe services they provide:, and In
grantiom; AEilicies #uch skatus it haz odae ther sulriocs to an
fpuleantve regulatory schene, Whker Sho State adoptod bhis sohese aad
wheon its tabiig Seewion Oopsqisaion JB8sued (ko initial san on
Premsbional adeertising in 1977, eommervcial speech had nat Leen boeld

to Eall witlin the woope ofF the First hmendment ot all. Vieginia

G233 LS. MiE 974, howoveor, suabnoqueslhly agoonded oconmergsial
epoech 4 limisod mepazure of First Amendmnont @probeck ich,

Tho Court taday holds nok oaly that comoercial spoezch s
cncitiod Lo Ficsk Awsrdiaenk probcokbion, bt alse Enat when 47 9

nezieabed A Drate may el orejualato ik unless iks reaszon for doling oo

.
T

amaats woo oo "oohntoanlial" govecnacital o inkecoest, S orepulation

TdircorLy adwances'” Liat lonterant, an? Its maesnor of roqotatins Qs



"notl orora eetonsive fthan nogessary” to serve the 1okerogk. Anks, |
7. The eest agdonced by oche Cowrl thun clovales Yhe protesiinn
aceorded copaertial soesch £nak fells within the soone of rthe Ficst
Bmprdment bo g level that io wickeally imlislingeiskable Trom that
ol non-gormsreiat sgpecch. T thiine ke Courck in 2 <doi1al han
elboctivaly sooomnlished Lee "dewifalizacion® ol the Tirst Anopngirenil
hat is counaeled against in Qkcalix. T chink It Das alse by
lahelling aecoremic sequlation =f businens: condust ay a foslrainl on
"Free spezent guta Far Yo ocpsuceoct ftho discoredlted doccine o1 casns
gugih as Lochney ard Tywson L Brovher we [urton, 273 L5, 4148 1827,
Boew Yorkls crder Roce (5 80 my wicow mogoe dxin B0 an edconomic
eesulation 0 which virknally coaplete defoerence should he aooorded
By Ehils Lowure.l

T deeirt Eheer wonrld he 3oy guestion &5 Lo the genstinctionality
epf New York's cchsorvarion effark (1 Ene Pubiic Yorvice Cormissien
nad chasen Lo raise Che nrice af clegtsricity, =ec, 2.g., Sunslhihc
Arthracite Copl Co. v, Adbkins, 3II0 DLS. 383 019447, Q2d Deartorn

- ——

Diggributing Co. v, Sesveam=Nistillers CQorn, . 299 11, 5. 183 (1235,

ko condibion its sale on sgpecified Lerm=, Soo, o.r., Nalibia v, Fow
York, 291 v.5. 12, RITLLED (1%34), or ko restric® its prodoction,
Goo, .0l Wigdard v Filoozn, 327 0.8 111 {19421, In torns af

cunﬁtlru{LrnaL viaiues, [ otwink thal snel oondrols ape wvictually

indizstinguishable Lrom bLhce SEaks's ban on proonlional advertising.

Al astonsible j Ticotion Cer abciging down Wew Yaurg's han on
promotional ady isian fg that this Tourt "hasd praviclsly Eglested

Lt "YMignly puternnli:hic‘ vicw that govornnent has ooaprlole payo;
Lo SeDEpcess o regelate cargercial specch,  TPEeople Wil poroceive
Lhrir own beost inkepsst onliy A0 Lhey are werll eroogh jnforned and .
. . the Gest meang 4o bthatl cid ig Lo apsn ep the channrela of

copmicaline, ratner thap o cloese them., o . 'Y ARtE, .o,
wWharavry cho meoribks af chis viow, Y ERime the Coort has <arcind iks
ranic oo Tarc horne.

Thoe wicow appasronbly decives from elrg Courd 's Freguent rolbesonso
te Lhe "markeintage af ideas,™ whick wss deoerosd analoaoces ko the
comnercial market in which a laisnosx faiie poliay woanld Load to

AR |



gfpLiang ool dec g ionasing Lhder the gqueidance ol Lhe "Invinable
nand,. ™ Sca, 0Lof., Nodon Amith, Seallh oF Hasions (LAGRE, Uhis
annian wags eapeesssd by Me, fustice ifclmes in his dizsenting epicion
in Abrasn v, United States, A0 VLS. 610, 4030 {2919, whecoein he
gEakacdl whut “Lhe Best Eonl of Brutih o ke power of the Eholiahlk 4o
git aggoprad in bhe eosimbkikiaon of thoe oreacket. o0 W0 Gen alen,

e.q,, Cnproledaled Fdinon v, Furlie fervice Qoominsiorn, .30
p _ LIRGAY, SllpE Grn. . 3y Kill, 0a Libevey {29530 MIlvon,
bdroopagitica, A Spuecsh Eor the Liborbty of Uniiconced Geonbina [290%4%)
Wnile it iz Srue that an ieooerbaas objecstive ol btho Flost
nmoodneny is to festec the free Tlow of Information, idepbification
of speeck thak Calls witkin ite protection is oot aidoed by Lhe
methanbern ioal referonce to 2 "margelzloce of fdeas." Toece 15 ne
reason for belieeing bhat the markebplace of ideas is frae Cron
moriek iaperlesrinans any pares than bhers is o elieve Ehak bhe
[nvisible hamd will always lead o ofbimeo cconople degisiors in Lhoe
canTepois] marxoct. Sen, ®.9., Baker, foope of thie Fivs: Aroodmcene
Froodam af Soeech, 2% DOLA L. Row. 254, DRET=031 {29781, Indeod,

many types af swoeech Rove Lonr held o fall outzide the soooe of bhe

—1

Firss Aarendment, Bhecelr sobrasbt bo goverhrerkal fagulation, <deinite
thig Coutk's reforenced v A mardctplace of Qdeas. §o0, 0.9.
Chaplin=iy w. Huw fHargshize, 325 U.30 568 (1042) {fighting woeds):

Beauhainais ve Illineis, 344 v.o50 250 (19520 {grogp 1iscld; Zoth .

Upiled Sracaos, 3%9 .5, 476 [l95a)schzoenity). 1Y alsz has been

hold kit the govgrnpent D33 A greatsr ntegesk in rogulaging @mome
bypoo of protccted ppecsh than others.  See, o.d,, EOC v, Pacifica
Foundlilbiop, J38 .5, FI6 (1973 [indeoank spocch)p Virzin:a Siate

Board of Svuporviacre w.e Virginia Cikigepn Conaumer CQounci] . 4253 005,

THEO1IATG Y feomnareia]l spoeshl., Ad a8 Eain Court statadg in Gorkr v,
itohark Weolch, Tno., 418 VA, 323, 344 n. 9 [(1974)], "0 coursa, an
opuosbanihy Caor socubtal setdog gulffices B0oundo "rhie] hagm of 3
derfametory falschood, [otleed bEhe law of defamation is rookoed iooour
exporionca Thet Yhe friekh corely cetohins up with a lie.™ The Courg
Ssimilarty hes comogriaod Lhal foalse and misileadding crorroroial sooach
iz nob enribled to any Pirsg Apcrdlnenk peoteccion. Ses, o.g., anhke,
I

g
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The abowe exanples 1llushtrate that 1m0 a oumber of instanc:s
quuvesnaent omoy constitubiorally Jdegide that sacirtal inlereshs
justify the jmpotition of cectrictimas an Yhe froe flow ol
informatizn,  Whew bthe guestion in whotheor a given comoueraiz?
mrsuade 10 protectad, 7 o.do not thionk Ghis Jouelk's doksrminal lan Lhat
Ehe imforpaticn will "ausgiskt" consumers jaatilicos judicial
invalisdovion of a reazonasly drarfked SEALe rogteiskEiarn QR Sush
aporch wien btne reastciction s seoldgnod L promcle 4 oonocedordly
subptantial Stote inbkuredt. I confcmient Ly Jdisagerer with the
Couet s conelunlon 2hat ghe societal intersest fn Ehe dissenination
of crrmersial iaforeaiion ig suffici=ng o Jusbify a ceckrviction on
the Stace™; gabthor ity o soqulaks propotional advertizing oy
dtilikias: indeed, in khRe coacoe a2 a vegulaied monopnlyt, Tk in
Airfficait Fory e B distinggish "rociety” feor bhie skace legislatane
and the Pahiis Service Cormisclon. Mer de T O Ehink bhelr is o oany
panisz for ooncludisng that individual cicizens of the Bhake witl
recadgnrize the accd for and 2ot to promobs energy congoovabion ko the

cxbenl the goveerment decms enoronciebsz, 1f only Ehe shanoels of

-

Commub beEatioa are el -r::'ml'nr_” dathtiae, I owodled hotd hero Mot Loe
Btake's Aecision B0 han oeamational adverti=ing, in light of the
suibstantiat SEALD tereSht af nbaka, 13 oA cansbitutionally
porminsiinlo excrodise of ikE power b adops cogelations designoed o
pramole the [pEEcests o (on CiLLiEens.
ITT.

TRoe Courk goneeden Loal Lhe AGeabe inieresh oin onocay
cunuenvation fo Slainly cubslantial, ante, P 20 & iy
conroonn kb 1td cakber he falr and elficient.  Ante, pe 10, [L alno
convelies Ehat theee Lo a0 Jdiceck link Debwean bhe Dormission's ban on
promoo-ional adverkining and Eke SEatoe's inkeross in Sonsorvalkion,
ARtn, o Tl. Tha Court neactheolesd skridoes dosgn tha Dar an
wronational advertising becsasa blee Jomadssion pas Talled La
demonstrate, undor toe Fipal Dach of the Courl's FTouz-garlk oo

. . . AR
Ehat ks roagulalion in no mu14"th1h nooonsary to o serve the Srared

interest.  Anle, po, iL-12. I5 feaching ched conclasion, the Couct
COA e 2 Batont il oacdvectioerosks thak oo utlliny meshE make Ehak



camraiyanly would roesuldt in npet encrgy savinrgo. Ths Sourl Sass onot
indicate thal Lo How Tors Polilic Service Sommivcsion han La Fack
constrond ity ban on “ocoopallaral™ adyeelising fo groclude bhe
disvensnatier of inlormalion tha olenply would resils i oa nerk

cherey uavings, noc docs 14 oevon sudassk that the Oommission han

L]

poon confronted with ard cejecked guch ao advortising rropoca .2
Tae Yime)l nave al the Soozsi's tesh o thus Laaves pooun £aF 89 mAny

hypothoebical "decler” wayn Lhat any inganines Tawvasr will =surely

exize on ore of Dhew Lo scoure che iovalidalion of whal the Siote

agenzy ackealiy AL, As NR. JOSTIZE BLACKMTY observed in T210inois
tate Board of Rleckions v. Secializi Workepn® Parky, &40 ULS. 173,

a
l1ag-109 (497G, (oosoerring owinian:)

A Cadee wea Wt br oaipaginctive ipdecd 15 e
could not cone Wp with osoaocititing o little long
Tdrasktic' or a4 *itzle Je=s frestcichivet in
almoat any sicaatian, and caocnby enable pimeeld
Eo otrike Jegimlation down.”

Fer= the Coart goncludes char the Scatge's intercsk in onesgy

congerval ion cannat Jeatify a blarkeb Ban on promcbional
L RERTS el ol R 1 It itn statedent of the facts, the Courkt whaorves thet
the CuFRTissian®™s 530 on Promaticnal adYerkisning Ls nob "3 perfeck
vehiele for gongserving energy.™  IL SLatos;

"[T]ae Cormmigsienty Srdor broebibitn czramational

advechiging to develon cvonrasplbion during poricdsz

whion dorand [op olostricisy L low. By itimiting

QU™ In "Orienood ' ol ian, the 2an limskes

Lhe '"memoficial side pLLacus" of suoh growkir in

torre 00 move eliloient uZe of ezlzling poawer

nlanls, [Amo, ko Juarsin, St.l, ab 374" ARt L.

3.

Thoe Courts analysis in YRIS regard wmoon oy view Tuandanental Dy
mivgulded Doecadde Lt kallg o reccgrize that Lhe Dencficia] side
cffocus of "nore offigiont ase" may Tw fnoonsistens with Bhe go:l af
cnecdy congervatica. Indeod, Ll Oewmmingion ceplicitly Found BEhal
Lhe posazion of olt-peun ﬂun:uwyLimn wirald Lopalc conseoeot 100

oE[anr-Ef Titg (Coemmission sha sl
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"Inopeaned ol F-nealk Qondsratian, o o o whiIlo
panferrim: sone boenelicial Side offects, alsd
carsimes rEikahle snargy resourced, and, bfL
the rosult of inccvased falos, neczmusarily
ereakes Lecreacntal aic pollatiog amd bleerizal
discharges Lo waherwayn. More impockank, any
incoelse i eli-poak goreratian Trom omst ol Eoe
majse companicn mrodusing eleckricity o thio
Stato wenld neg, ak Bkhis Bl b peoedoged Fron
cod or muclwar tesounrcen, bul owould regulza She
uon of aii-Cired gensrating Tagilities.  The
ingroaoed requiremont Tar fuel sil t0 dorwe ThC
incromental oli-peak lcad oreated by prorabional
zdvirtining would agoravate Eha oacian's already
sococeptably Bigh level of dependesce on (aceign
sodroes of suoply and would, in o additinn,
Frushrade rabhaer than onoodragoe conaeryval ion
chlorka, ™ Aaps. B0 JurTis. St . a8

ToLl3

=

The Court also ohsecwes, as the Capmission acknowleaged, thaf
the kaay an peopationa]l adverbising can achieve only “poocemienl
conservationizn" besaene oli dosiers are anb undor bhe Jomalssion’s
juriadiction, and Lhoy remsin free to advercbico. Unsil T have
magzlered eloctrical ongine2clng and marieling, I 2m not profaced Eo
cotbradiot by wirtua ol my Judicial alfieds Lhose whio ascamd Dinal EBhe
banm will za nucgoessTul in making 3 substantial coatcibution o
conseevalion effarts.  And I doa®bit Ehat any ol chis Courk's Fissy
Arcndanpt decisions juntifies wtriting down the Copmisiion’s orcar
Loooanne moro Shens Rowesod canssovaticon could have boon wafe,  This
is vepecially trus when, a5 heroe, thoe Commisrina lacks matior bk
aver il dealors.

The Courl conoludes that the Zarmissizats ban on bromet odngl
advertising muect be alvieck down hegzuse it i3 qpove exbenzive Lhan
arcesnary: (B may rasult o in the muppressiod of cdvestising by
gbkilirjies fhar promobas Ehe gse of eleckzical davions op sevorices
Fiiabk cgusn o ng net incsoase in tobks) oneray dse. Thir Couaek T
rovusning in thdis cegand, howeser, I bigoly ssoecelative,  Tee Onoark
oo icrs bwa cxarnlos Chat Pl SLeind Supeock ito corslugsion. [
Ficos states that Bakh parsicon acrrawladgs Lhat Loe “haal paro"
wilh e "3 me e Lipreovoment in electric neatbting," and thak Bab fer

the bean Lhey uvLlities would adeertise this Lyne al "eoopgy



- 1% =

rEFicinnit )" product, 2 The MNaw York Punlic Scevise Copmizslan,
howevoer, considorad kEho oerits of khe heab punn and conclanlod Lhat
it would most 1ikely seqylt in a0 owocldll inersoase in Bleccr s

COMMIAS Lo Shabed;

I

GRETgY consurpnion,  Uh
FlTInmtallatinn o 2 880% BuUnp e22ans a.0s0
inscallaticn of central zir-condirioning.  To
*his oxtent, Dromobian OfF ofF-poas clectols snooe
heaking invelves nramesion af opn=poaih aooage al
piaonriaicy for waktee hoating.,  And the price afb
closkrioity £ sast oonsumers 1o the Btoato dons
ret now Sally refltoock the wagh biicher rarainal
ook al On-oerat cOnsmnEtLen L Swmaite poas Lng
markars., In thear giremmslansen, khers would be
a submidisation o6 coesenpilion an-poeak, oad
oonEegaAer iy highet rvales for all consemTraz.™
M. t2 Surin, Se.,. =, GHA.

sebgidization of pech congummyicn not anly may epacotraae the amn of
ECOTCE onorsy rofaurses during ooar periods, bet alzs oay Iead ta
lartger reseeve generching oapaoiby raguirencnks Far tho GEatLe.

The Couri el acsserls Chat eloskyr ic heating as 2 hach-np Lo
aolac and atler heat may bBe oan elticicne alsemnaze epergy Soucso,
Ante, . 10, The Coupe faals ko estabhlich, howeverd, thakt an
aduerkifing Leapazal of this sory was properly oresonbed bBoo Eho
Comnizzion. Inderd, Lhe Courtk's cnaseszion thak the {ammisgsinon J18
ot oake Ciodings an Lhic ig5sue saggests thad ebe Jagmizssics A3 notb
cven consider it. HWov does the Couclk rely on oany supnors for ks
sesarlicn othor than kEbe asservticn of appoliants.  Rether, it
gpeznlates Lhxl “In Ehe absence ol aclhoritative Findings ko Ebe
corbtrary, wo nust credil as within the realm of sonsihilicy the
claim that ¢lesbric bedb carn D oan officicnkt altarnncive in some
ante, . 11,127

Ordinarily it is the relc of Lthe Stake Dublic Scrvicse Commiassion

H

Cireumsd anges,

o make faciual detorminatinng Sancoconing whethers g devion or

Sorsice wil? eeesald in 4 nok oopergy savings zml, i fa, whebdns ook
to wihalt exbeas State 1w Devmwits disseminabion of iaftoreat ion aboat
tan dovize oar Seevice.  Otnareise, ac Yeoo, Elis Codrt will kRave no
Factual banis for Dks ausercizans. and krher Skake will nover havo an

onpariuanily b oconsider the fnane amed chuos bo o oconatcac 43 Low noa



|
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mapaer oondistenk will the [Poderz] Codcbiketion. ad skabed an
Boarrgies w, Jacksen, %as U050 d10, 2% (1857):
U s ingecd bBe nadegirabile for Lhiis Couck Lo
ponsidar eyoesy congeivatle consideration which
might poszibly ardizs o bhe application ef
CETELME G0 coprranensive legislaklon. Har age
wir 2 Fe-ady e Crascrase the ceprosacd 011 of
Congress or thabk of Lhe State leginlakares, Cf.
Soucthorn Faciiic Co. w. Galicaer, 306 v.3. 163,
170"

I cliin® the Sourt woeld do will to bhood the ddacnition in Borrows
Boarp. Tha tesmng ol 4l oodec aof £ae wew Yoris Public Servico
Coprkanien in my wiew indicure Ehobt advortising degigned Lo promiIe
ned oW iaga in energy gge doos ok fall witnin Lhe gcoge of the

ban.,  The order probilbits elecinic corpocationg "From ncomoting Che

v of mMiockricity theoeagn thoe uge of adverbising, subsloy payasate

.+ o 0BT rrployde incentiVeus."  Apm. b2 Juris, SK., Be 34

femnhasie added) . TE ig nat clear So ome that advectiging chahk is
lively o roesulb in ket savings af encrey is adverbising thag
prorobies]l the une of alecericity,” e does Ehe Trkicd noinb t0oany
lTarguage it the Cormiscicon eoder $han muyggests it has adopizd Ekic
copstreotion, RFacher; L owauid sepm ooce acoulabls to olagooiar oo
seoh wdvercizing as desisnod ba "discourase™ Lhe zo of
nle:trici:y.llf Indecd, I thiak Ik is Suile Tikelw thak Lhe
Crmeission aoaid wiew advortinong Lhat waald clearly rerale inoa et
exvings 10 anaegy as oonsistent oikh Bie abjostivens of L0 ooder and

‘oo 10 : .
thrreloce 5:-r_-r::1'_s.’:'_P:lne.*-"“"r Tha Com-izhion, [or exampls, kRas

aiitarizod bthe dissamination oF infacmecion thak would zodu’c Lo
S10vs in slechrigal derand, Lhoroby areacing et savings In enocngy

A
2% rerlucing weak decogmd. A, b Jaric. St.. p. 172.1%" & ha=z

L)

alsa indicayed a witlingrons oo consider b Toost sone abkiop Syoo:s
of "specific proposals! sohefoeod by otilities, Y., mp, 372-380.
ad ik gleaply poraites pnforancinnal oas oppoiod to peoaoakiona’
digdominabion ol infecmakior,  TId., wp. 432-462.  EBven Y Ehe

Commicaion ware gttimalboly ko orajoech Lie waow Bk DL bhan on

prromstione] adverbicing Jdors nob Daclude sdverticinyg that resalts oo



T
et enorgy cavings, T EMink Lhe Corpsunzlon obhoald ab Ieosi o givan
an oopactunity Lo consider 16,

Tt is im Yy wiecw indgoeapeiate Lor Ebe So0ars ko invalidato bR«
Srare'n ban on commereial advertising hiepe haged oh ko spoculation
thar in somo casss Lhe advorbiging ey resalt Zooa nek favings in
Closkyical enecor une, and oin bl cases in o which it o ls olear a2 mel
onergy mdavinoed would resull from wbkilibky agverkising she ublic
Beoy e Conmisaion werld annly Lk oan S 33 Lo proscor Lhe sech
ardwarbining., 1w agseming that Lhe Coursk's apeculabiaon 19 <cocrcest,
I do nmah Ehire it folillaws that Cacial fnezlidation o LR han i Ehe

azproencialby oourzo. As o statod In Faskar we Lewy, (3T O,5.0 TA3

(19741 "Wwen if chere are parginal applicaicions in whicic A statate

1]

woudld infringe on Firse aneadmoent seldaces, Tesial inwvalidacior 1

o

inaePeozcicte 18 Ehe 'remaincier ofF Lho staloon

r

N ol AT ool s S S Fo

add . SBO-GSHI

ranyre of casily ddentifiable and conasicationally peoaissible
conducy . . . W' O30 . Lottor Corriwvcs, 423 ULEL 5

rle730 " This Is claacly Elie czso nero.

Tor <he furceqgolng ceasons, I would affica the judgqoant of ftha

wow Yark Court of apresls,
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The Mew Sork Cours of anpoal sbovtsd:

"In Tighlh of cucrant ciigornices, one ol Lhe
Erliciaon of oy punlic fGuovion JegisLebion mask
Lo Lhe eonseyvetion of oo wilal and
itraplaceatio rooodroan., Thoe Togislatere Ras hauk
rocenl 1y inpased upen Ehe Commizsion g duty o
oncaurane at] permess ool ooopporalicnn o 0 0 o
Sarmetlaby amd caery out fang-sanae progdrrags o, .
"Eac] Ehe proservation of cpviconmental svaiass
aml rhe gonaerealton o aaligal rozouaraen !
[Public Soervice Loaw, 5 S(aubd. 270 Trmaialb 2n
this amponidnent 2 o Legisntlative roecowynibion of
the cecios situabion whlch confronts our State
anc, Habion, #More imoorcant, oansevvabion of
rooadrces s Swicome an oavosasd legislative policy
amrxiiad 1n che Cormissioas cnabling ozt (Goe,
algo, Fatirr of Pow York Skake Cocnco? ol Retall
Merchants v, Punlic Sorw. Cons. of Stiabke 0f B.Y.,
A NoYLRE RR), &T3-9M4) 0" AR, B Jurin. Sh. BD.
da-N3,




It Brown w, Glines, Wofe__ p A0 003,003, at9s (1980),
Tor exercelo, wa roecers]ly epheld S D20ee Deguiod Doens Lhalk i-on
revbeiclions on Lhe fraoc sveesh and vebitiorn rights of Aiv Popen
peroonnel,  Lea alsn, eAog., Paracy v, Lewsy, 41T ULH. TR (1974}
(eomimigsiontd nfticer may he probihibed from publialy urging
enlizied perzsonncl Lo obey ooders that mosht sensd bnoem ko comoak:
Snamn w. Lnitod StErtes, .G, (1879) {ormloyens of inkelliganoce
ooy I e o podulce to ccehimit bablicablions relafing £9oagenoy

Acrivity far prepublicotion review by e 3gonoyl.,



In This regavd Lhe Wow Yack Oourk of Apsoals Stabkod;

"Pubilic rrilitics, Teon fhe earliest doys o in BlRjs
Brate, Lave hoeo ecgaiaked anpd Croashized Lo
Sovve Lho oammanwaal. Do o pnolicoy os b wiaieiraw
thz cnreskricked right of compatilion hebwosn
cormarabions ooorpying oL . :ﬁn unlic ciraehs o
v - 2l Dopelying L Dabiiie wilh Ly meoliic s
o ubt Likies whiZh ave woell @igh aaesesnit et
ybroplo e vel o Hew Yoriko Fﬂ1fnﬁ £, u. Mitioou,
RO7 M.Y. BA, ﬁiiipl ! ?nrk 1“"-rLr
Lincs 0 7 R T - ol Jhu: Sl 1L|r~~- al he
mituation all bat dictake that s aciticy Lo
graneed psnoanoly statad (Ges To _J__ﬂ £y orel. Moy
Yor¥ Blockric Liren Qoo ow, Sncizo, 207 RUYD 59,
(AR ' proabec nqaleEi uhu o 3% Ehis

SUPES LAY Lornan s miblon sxlowsive gawasaental
cecalation bas Deen cdoacmel o pEoecsars

L el 1 Lo faen Booplo ey rel. Now ¥Yor: Trlinon
Co. we Willoox, SUura, Jb po. 7T3-96, " ﬂ[ﬁ Lotie]
daris o bht., @, Lix
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Tha Jopsizsion's roskriclhions an Doonobkional odwvarl og g
are grouded ino its conmesn whak olesiric usiliti=s Futfill their
abliqution urder $he You ¥ork Publie Servien Low b2 prowodo
Crdecpla Lo Berwioe at "iust oand rooesarelle ratesc" HLYL ToT, Buerv,
Law, § 65011, The Commiosiaon, uider Stabe law, 5 required to el
roannnrihle razes, ROYL Tubl Beewv. Low § 5 G0 (Fr and (127 TE.  The
Coinninsion as al=o heen autbarizesd Ly Ele Tagislzbare boee Sroesoribe
Pguch reasondle inerovesanea [in 2lecleis ati licties” prackices] s

wil]l Ebeszi wromsts the pubilic eeoresl o o o W™ HWY. Pul, Beore, Law

$ 66121, And iIn Eh: pecfoondce of Dt o dutics bthe Carrission Lo
reguired fto "encodrage a1 corzons and oo porstions subgset B oits
JAacisdiat o o formilate 2wl carsy oub lang-rangoe pro])rams,
pndlwvidealiy of cocaperatively, Cfor che pocforpmancse of Lhele Daibils
sorvico responsinitities with ocoromyr, clficicnsy, and care For Eho
Fuilic =cfobty, tho puesarvatbizn OF eavivonoenkal soluaes, amd the
corsaryalbion of rartucel rescourses. " W.¥. Pun. Boerwe. Law 5 0Dl2Y.
Here T khink it was guifte eca=smnanls Cor B Srale dull iz Sovvico
Comnisicen o conclade that ©he ban on ororobional advocticing was
necossaly o prevenl atilifion Irvan esing thelr bhroad
State=conlfiat oo monoadly powar S0 Eeomcha By Qwn aoonanie
Wwrll-heiang ok Ehe oxponsc of the Stoto interssk in enoogy

canservihion -- an internst sl goull reasanzbly e found o b

b

incorsintant with the propolicon of groator mralits Lo ubilities
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Although Lhe Consbitution altaches groab immocesnce Lo
frreeder of speech uader the Flosl kmepdzont @o bhat noviduecls witl
e hetter informod and fligic Shoewashbs end idecs will Lo aninbiibiled,
i* doms nuk Eollaw Lhakt "peoaple will pzrrocive Lhsic own GostC
inkerogks, " ar that of Ehey do they will act B0 Gromscte Lhem. Wich
cesoecy Yo govertanntal policias Ehat do not cffer inmoadeehe
Langilile Boncfits and Lhe sdocess of which degends o0 indcorsnkal
corttriiwbicas by all rerbnrs of socicby, much as wowld sedm bd Tl
thie come wikh orcrgy conservyotion, J stooad azduiarnk o0 e ogroado
Eqat while o policy may e i the Boqg zun Dntecest of all cerbors
nd socicby, some raticonal individuals wiil percelive ik 4 Bheic awn

rl

ohork-run agvantaTe ko nel ot i Aaccordaroe wikh thab nmelicy.  wWhon

tae pequlation of sasmescial spocch i oot izoue, T think this i a
conzideration Elak the government o3y praperly take into acocouunt.
An wan abkaerved In Pownsond v, ¥Yooqons, 01 0050 441, 451 41937,
MTehe dogenlatare, ashing wikibiln lbg soherce, 15 acesened to 2now ke
roads of Lhe proonlo af ths Ztabe." "Mals choorvakbian it oy wiew 15

iapnlicatie ko the dekzemination of cho State Puhlic Sprvicao

COMTASR ISR Dere,
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Indeed apgollor In dlvs Drict Skakoss

enleither Conkbral Meduon noer ahy athoe tacky
A2 an o avlesst Gofape s Commiss lon B
duemagnairaie or arcue far o onecific atvorkbising
shrabogy that wioule awndid Lhe Silljiocullinsg hat
Lo ommizsicn Doord frhercent o in odooevic nhi ity
prarskicnanl advortising.  The Jommiszsion,
Ehoerelfars, conlbinced +c cnnros ik: Lan an
promalicen whick it nadl oangsLibkaed o 197500

DricE b appellas, @, 15,

Tho Doutt rakos noe ALbomeb o o addreors i stat=srenlt, oFf S0 cxnlain
wh, whnon no Stake ody hao odresged bthe icsae, Ehin Couart shoald

nonebtheloss resolys it &y invalidating Lhe SEate regulation.
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I maling Ehis findinga, Lhe Comeigsion Jdigtinguishod
Thevwoon prooaobliong’ oadwertiiing desigaod bo shilt exisbting
coacuaebion Trom peab to aff-peak hoars asd advertisiog designoed ko
promcabe addlibional oo

duerptien dacing ofi-Ees® houres, 7 Aubp. O
Jurin. Sbt.y @, Fa, n. 2,

re weaosgrided only the Tatkez. I



[

ad in Adenviag arnelilanl's pobibion B oceficaring, the
Caraistion again sratod:

.
"While rrcoction of abf-mnans aoage, ﬁftiaularly
clocbric space keatind, x5 toalad by some os
donirabls bhesaise L mighyg inorcaze off-poak
Loage ol Lhacehs Do ovs o sainaec-poaking
compeany'n ot faclay, wo oare gonwinmst bhak
Ali[-poak oramILion, aspestally Do Che conlext of
irpor factly stricbarcd oleciric rabes, iz
inzarnigtenl wilkl Lhe pabiic iaterost, ewnn 18 Lt
coesld e divorcod iu Rhe o sob Tl i from

ceomat ing cleslvic aRIge goreralliy.  RE owo
colnlal cad o in Qur Policy SAbatoasnt, 1aorfases in
generation, #von offepoat momerabion, at Lhis
Eime, reageacss kb heoaipg ©f searoce oil
cososrees.  Thils incrooased cogueirenenlk tar buet
o8 aqgravatoen the ratisn's alraacdy Rioh Lewasel of
dependenze on [orgeigr sourscs of zsupply. " Apm.
ro Juris. HU., Do BEa.
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Ao oprevicundy dicoussoed, however, it ders not Iollow Lkhat
Becpune g ool iR Yoporgy efficient 1k Do Glao oandistont winh
the goal of oroeray coaseryalien.  Thiss, wilth pegard e tha fond
Flaip, connnel for oapneliacs skhitod 2k oaval arqueess thae "Centbral
Aedson cavs bhoce aze worw [Ledd pumps)] wibhous aly conditianing,
borl, o o Ebew howe newoe adersad oo oaf thaot, ™ Tranasaripaec of ol
Argumsnk, bp. I3-213, Tho elrctric heak gomp, e conkinue,
Manrwally carelioest with % aie conditioning In bBhe seamer, gl Llue
aceam s ion Eound that Snin would pegull in ol conditianing TEL
wirdl? mo% othoerw oo happon. ™ 7., =% 33. This Lz Mot ooo azaeale
el bive weritanlo Hangassa Hed of diffizuls ron’ogal isnuen Lhab wo
wadn irbko by oadootins a cule that soguices Juddes B evaluato kighly
conniey ay] often combroversial guestbinns arising in diszivines
gaite Saroigr L SUEs.
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Tvar asguming he Court's spoculation s ooorcoect, it hoa
shawr ton 1ik=Lle.  or Ttie seqgusation fo Soaly e "o oocs exbons ive
Elan nocoensary, " b oaust be ostablisked =hak o pare oflliceens onergyr
courgs winl servo anly s oo acans (or foving cnergy, catior Lhan as
an induceoorb t0 consom? morn anecsy becacse the oot has desoaasad
cr o because Obber enersy wsioyg proedeckts wi I3 e oooed I concasl jon

With e pare ofliciort gno,
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Th

Contl ol appeais, whickh sratoed:

1P eaokionnl Sdverbining .. . Soeekn o L L to
encouraye tha inereasod concannbiaon of
cloctruwclly, whebther (furing peas hours or
aff-peas Woues.  Thus, ot oenly does auch
comuhioation Lasn o any beachbicial contenk, Rul LL
Fray he affirmagively dedrirontz]l Lo foccicty. o .
« Copgerviag diminishing posonrces 1o o4 rat
of vital stake consern and Darreqacad ase oF
clecizrinal onorgy 15 inimical to our innore:stE,
Coomational advortising, oD peemittad, wolld
seeyve anly 3 oxacoersbate tho erisis.® ApR. 2

Juris,. St ph. 12a=14a.

o aharagterization is sapportad by tho ragoening af Lhe
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Al aryl argumenl counzel [or 2ppollants oonoesded phat the
pan weald ot ant )y koo oubki lJiby aduereising gromoesiog khs oroneoo of
elogtr lowty.  Teansoript of Oral bkegumont, »e oo, Indoed, coungel
Skated "IL the aze recdoaces Loe arosnt ol elocteioity used, it is nok
within Lhoe ban. The orowestichal han id definsd as anvEhing which
might o expechas Lo incraane oo o gge of elockricily.™ Ilid. Ard
SOl fab apnesles dtanedd Lthat "che only thing chat i3 Lnualvod
here i the promsbior by Jdvertizsing of electricity vsare.”  Id.o, Al
31, "and I 4 wacwling <un be omade thak foumorion o facb s goiag
o couserye ooy " Sounnal for o apmeelleo cortipued, "whichk 0oL o

has never e mado o Lz, the commissicn's srder Aavse we ac® ooty

e Coelas oy Baa, we' o ik inkerested )

T burning Eor the nate af

Bhanming it. We think thar is basically a Bad idox, i1 wo 220 aveld

[y

it. In a3, wo Mavye heon eelaexing ik as mora gas Mas heooomn

availazle." Id,, at 41.
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Ay cunkErast, 49 provicasly dingusged, the Public Horwelios
Cormisnicrn foon nod perrdb Lhe wrorestion ol nff-poall Sunsamnk ion

&lona,.  Lfuwncs, w. _and n, .
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BENOCH WMEMORANTIOM

T Y. Justice Fowsll
FROM-  Dawid

DATE: June 12, 1420 r
RE: REPORT PRI THE TROWNT: Mo, 19=-%6L, Cepbral Huﬂsnnh¢35 W,

Yynlic Seorwice Comm'n

Elthouah owur forces were causht [n a crozsfite vesteordow, 1
do opot Reliewe we kRoave suffered apy usant iCipated loosmes, T have
reviewed ajain the azsault from the 'left' [IlAR's concucrence in Ehe
judamenkb). The oply responce T consider ceasonakle woold hbe o
foobtpote stagjna simply that the tesk for commercial specch that HAR
L e L
arciculates would provide commercial  expression with the same

protection: that political and "pure™ zpeech now en-qdy,

S
»
.

J%hirﬂdd¢¢~i4d¢¢~

gzzzf}}fﬁ;.diﬁad;
Mot swurprisindly, the otcack from Ehe TriohE’ was a2 bit

sbronasr. Section I of WHR's dissent arages simplye rthat Cerkpal
Muddsan ix a regulated utility =0 the Stace can Ao whatovor She Shate
wants to ik, I bthink we have already refuted that aroument in %
FLI4AY of ehe opinion (po. 8=9), i1 did epioy WHR'= lerdthw
guotation  in support of  his  coxition from  HAB's  Sissonk ik

Conswlidated Edizor.t I also Find nothira ko pospond ta in WHR':z

sccond arqument, which is a dgerecalifed assoult Gn the cormercial

apogch doctrinag., He =zeemsz b2 be the onlv one 5eill Fighripa that



haktktle,

WHR's Part IT1, however, secores a2 Few oopings. By foousing
on the absence nf Factz i1 thas litsgatiorn, hYe poo-poos  the
"presumpk lons” we draw foom the abdumenks. I particulacly Likc hiz

refoerepee in footnote 9 Lo "the wwritale Sargasno Se3 of difficult
i

nemlegsal issues.) T woweld drsw Ehree aswects of WHR'Z aroumenk 4
LI atrontian, Firat, L o paCe 13, he akt pmupt g a "eavina"
consttuck ion of the Commiszsionr's DPolicw Srarteronk. I do ootk Ehlpk

that effort = in apy way successful, anmd think that might be worth

— — _

ghkabkina in a footpokbe. Second, on poae 14, WHRE raites BREW'S nolnt
T e = e =

that pernaps we =shogld nob stvike down Ehe enbtive reaglation feor

ligited Floaws., Should we procced wikh kEhe revision to satisfy BRW, I
think WHR'z poirt would EBe answered.  Fipallw, WIEP poever rocofrizes
*he second cround faor oy decision -= that the Onmmission Aid not
estrabl ish that less vestrictive Forms obf speech redulation would not

work in this gontexk, Thus, &b bettom, T da nok think ne undermines

oup approagh.



. oS

JAEWMCH MEMORAMOLIM

T s tr. Justice T'owell
FEOM: Dasrid
CATF: Jdune 12, 1%80

TE: Mo. TE-L&R5, Central Hudzon Gas v, Dubklie Servive Comp'n

Ir response &0 Jubbkicr RBlackmun's wopinion, I would aopend

the following paracravh to footrocte B iR the curcent draFe:

. "Ip an opiniond copcurTind  in bhe  dudgment, ME.
JOSTICE BLARCEMOK uroec that the “rcontent” of cormercial
speech, as apposzed toe the "guality™ of such sxpreasion,

-

L ™. carnct  be resulated unlearn all other formws of  aanspecch
. Y requlation are impossible.  Bince the cualrzy afF smecch Can
EM—' oonly he Ackepmiped by reviewino its conkent, I Quesbion

v whiebkher the Jistinction deawnm in the concurring opinjon is
e tenahle, Indecd, JLo-meddemws the rtesclt of Ehat analvsis

Lo ol L l.i_mulﬂ-ht—tﬂ--acv:nrﬂ r'rnmrrerr.':ial speech the-mome—Reooact jor as
Mﬁ.é.&d#’wﬁf pad-i-beaboca it obher” "pure® forms of sepeech. Tur decisiens
- have redecked precicely thaot ouwtoome, See oo 4 supra,”

e ey FTvie . . el
L it vt n response bo Justice Fehnoeiot's dissept, I would propose
dropping a Jooknote at the end af the firsk sentence af Inoscek A an
Page 2. 1  swpgmest  this  location  in worder to idertify  our

disagreement with Justice Fehnopiat as omne oF interpreetatien of the

Toliecy Statement, and olsa to avoild gualifying our skep 4.

"The dissenting opinior sugaests that onder the

Policy Statement, the CamTizzicn wouald approve of
advertirgina that would result "in a mer savinogs of enerqgw”
. gvwen 1f Consumpticn of electricity increassd. Post, al 173,

But the Folicy Statoement 15 phrased e berms of  "bthe




2,
anfl "aalea® of slegbricicy,

nok  antend ta consider the
rfficicncy of  particular eleckrical

purchase of utilitvy =services!
Flainly, the Commissiorn duad
eyarall BETECgY
cervicos, "



June 17, 1980

Mo, 79-%65, Captral Hudson Gase v. Fublic Service Comm'h

MERORRNEOM TO THE COMPRREMCE:

In wiew af the wlethars of ordpnions cleculaked, I
plan to add two additional notes making mild retorts:

Ad2 ko fortknote B:

"In an oninlan coneureina in ERe Judomenk, ME,
JUSFICE RLACKMUN uroes that the "content® of
commarcial Bpeech, ags oproeed o the "auality® of
auch expreraion, canoak be cedulated ovnlegs all
obther forme of nonsoeech reculation a2re Iimpossible,
Spe at, at ¢. The distinction (8 mpre than 2
little elusive, and its implications are ambigquous.
Since the ocuallitvy of soeech rapely can be Jetpemiped
wikhout raviewing 1tes content, the prastical effect
af the 2istinetion could bes minimal., Alteenatively,
1f ®*apalitv® of gpeech referg to a narrowly defined
cateanry of gharacterintica, the result of this
analyvels could == in many situations — ablitecste
all dietinetion between commerciml erpression and
"pure” forme of apeech. Our decislons have redected
preclisely that result, See Priedmen v, Rogersg, 440
I, 5. 1, 10 & n, ¥ {1973}y Ghralik v, ©fhio State Bar,
supra, 436 11.8., at 455-454;7 Rategs v. hirizona Stace
E&c, swuorcd, 433 U,5,, ab 1TE-2Hlr Virginia ftate
Board of Fharmecy, Eupta, 425 O, 5., at - .

Add & new Foobnote followino the Firat full senkence on pace

-
—

"Ffhe dissenting opinion attempEs to coRstrus the
Policy Statemont to authorize advertlaing that would
re3ult "in a net savinas of eneray®™ even if Ehe




advertisira engureoed congumpticon of additional
electricity, Pogek, at 13, The attempted
conztruction failsz, howsver, since the Bollcy
Statement iz phrazed only in terme of advertising
that promotes *khe purchage of ptility servicea™ and
"zalea®™ of eleptricicev. Plainly, tha Commission 21d
not Intend to permit advertlaina thet would enhance
net enevay efffciency by increasing comsumption of
electrical pervicesn. "

L,P.PF., Jr.

a5




Buyremne Court of the Bmtrh Blntea
Wanbingterr, B 4. c0584

CH&HANC RS 4T

JUETICS Wi, o, SHEMMAN OR June 12, 14980 /

RE:  do. F9-RER Central Mudson Gas and Zlestsic Ca. w.
JRublic_Service Commission

— et ——

Near Harry arg Jdohn:

Plegse join me im your eespective corcurring gpinions,

1 am alse adding the erclosed statemant.

Sincerely,

2 f

Me, Justice Blackmur
Mr, Justice Stevens

cic: The Norference




Bwgerme Gouet of the Hnited Elgm
Whebighes, B € 20303

E ik AFAT O
JUSTICE HEMRT o BLaCHMLM Juame 13, 1980
T

Re: Ho. T9-565% - Central Hudoon Gas 6 Rlectric Corp.
_Public Sprvice Commission of Hew York

Deiar Lewisz:

Thisz is Jusk tao let you know that, as of now, T plan no
fayther respopse in this case,

Sinceerely,

o

Me. Juztice 2onelld

cor The Conlferoense




Bpprrine Gonet of e i e Btatze
Movalington, B &, 20342

" —auTLEE gt

JUTT L BYADM R K June 16, 1980

Re: 7%-38% - Central Hudsgn Cas & Electric
Cotp. v. Public Scrvlce
Coarmission of HNew York

E——

Dear Lewis,
Flease join me,

Sinverely vours,

4*# »

Mc., Justlce Powell
ropies to the Confargence

Cme




Fnyrreme Wourk of the Bhated Btatea
Hawhiogfon, B &, 206043

NG

TrAHArAL AF
THE SHILE _LSTICC

- Jupe 1T, 1980

RE: 7J79-585 - Cantral Hudzon Gas and Electrical
Corp. ¥, Publio Bervice Commission
uf Hew York

Dear Lewls:

This will conflitm my Eentative “join.”

Eegards,

R

Mr, Juskice Powell

Copias b the Conference




June 17, 1980

T4=56% Central Avdeon Gae K Flectric Torp,. v,
Fublle Tervice Commigeion

HEMORARDUOM T THE COMPERRNCE:

I neoraes to make the wverhal ehange In Foobtnote 9
c¢f thie opinion, =8 noted on the attached ahset,

L. P.F., JI.

aa




EBugenne Court af the Thateh Fintes
Waplfngtae, I, & 20503

ThimArn: ~F

June 18, 1980

LLILYLE FEITFIT 3 BELaC dpan

Be; Wo, 79-563 - Central Aedson Gas 6 Eloctric COEp.
w. Public Service Commissian

Dear Lewis:

The wvarious changes made In your cecieculabtion of June
16 and your memgrandum of Jume 17 requirve khat 1 recast my
concury ing opinion.  This ia hecagse of the warions croso-
refoerences B0 your opitien and the nmecessary chamges in
quatakicns from it

1 am sending mine Lo the Brinter today and hope thak
this can be dope before Friday., I£ not, Y ask that the
tase 4do over.

Sincerely,

j,gg_%f-f‘ﬁﬁff
MMM;*“—
o rccma g I
d T Lope et T sy
i Lo Corsed

Mr. Justice Bowell

¢t The Confieccncre




Jupe 18, 19280

P9-5R0 Centrzl Hudacn . Publlce Serviee fomm'p

MEMOREMDTIM T COMTREREMCT:

In light of the chenoes that Harry has circulated
in hirn concurging opinicn this afterncon, I have deleted the

cecrnd paraaranh of footnote ¥ of my ocinlorn as it 15 no
lopdcr relevent.

Lot Carnlo afwvises that this Aeletion will net
prevent this caze €rom kelpo yveady fopr Friday.

L.F.P,.,s J¥.
B5




Brprrpen e Qovert of thye FHiibet Btatra
’ﬂa‘.ﬂ}mgfm. I & 20503

CoammpLn e
ALSTIRE o Ll AW b REANTON ST

June LE, 1980

MEMOEATNOM T0 THR CONTERENCE

Be: V%-ta% Lentral iodaon Cus & Rlectrois Corp. we
Public ferwice Commiszion of WNew York

attached are the changes armd additiops I Wwill make ko
rrr disscobing opinion im this case.

Sincerely, ﬁfﬁf




035048

Changes and addictions Lo disgenting opinion of MA. JOSTICE EEHHQUIST
in Ceakrzl Hudsen Gas & Eleckric Corporation v, Public Service
Comminnian of New Yok, Mo, 79-5A0.

Gn o, 12 I w211 teplage "Rather," wikh the Followirg: "Thus,
gwen LE | weroe BS agroec Ehat odrmecsial specch 1 entitled to =same
Fienk Mnendment protectbion, o oo L"

afrer *he last sentence immediatelv pregeding Par: IIT on p. 12,
I w211l make the followinsg addition:

"Tne plechora of opinicns fiied in thiz case highlights che
Ancteinal difficulties that emorce from this Coutk's decisians
granting Ficst Amendmenkt peokbection ko commarccial speesh. My
BROTHER STEVENS, quoting Mr. Justice Brandoeis in Whitnroy w.,
California, 274 .5, 3167, 376-377 [(1927), includes Mr. Justice
Brandeis” statcmenkt that "thase woo won odr Dndependence by
revelution wore not cowacds. They did nok fsar political chango,
They did not exolt order at the gost of liberty," Ante, p. 4. HE.

JUSTICE BLACKMLR, in his separate opinion, joins anly in Ehe Court's



judament begawse he believes Ehat the Sourt’s opinion "doos not
provide adequake protectoon Eor teubkhEul, nonmizleading, noncoccesive

comsercial spoech." Anle, B, 1. Tobkh MR, OTOSTTCE STEVERS, anto,
pp. 4-5%, and ME. J0ETICE RLASKMUN, anege, o, 6, would apply the
foliowing formuiaticn by Mr. Juatice Brundeis cf the glear and
present dangey Lesk ko the regulation af specch at (=sue jn this

Ca s

"If Ehers b bime to oxnose bhroagh dizcweacion
the Ealsehood and fallacios, to avert the evil by
the proveszs of education, the remedy to be
apzlicd 1o eoce spocch, nob epborced SLlemce.
dnly an emergency can jusbify ceoreszion,”
Whitnoy . Califormia, 274 U.%, 357, 17
[:327}scancuering opinion] .

Although the Court today docs nobk Qo 5o far as to adopk thiﬁ.
po=ition, its geasons for invalidating Hew York's ban un promoticool
advertizing make it guite Jiflicult {or 2 legislakture ko draft a
statute regulating promotional advertining khat will =atisfy Eho
Firsh Amendment cedguicenents cstablished by bhe Coutt Dn this

contexl, Sec Pact III, imEra.



Two ideas are here a% war wikh one arokher, and their
ensalutiaor, although it be on 2 Jjudicial bateleficld, will be a very
ALFFicalt one, The sort of "advocacy” of which Mr. JuskIce BeEandeis
EpSae was ot Elie advocasy on the part of a utkility E£o use moece afF
itz prodect, Mor 20 ¥ think thoss whe wop our independence, while
doclining ko "exalt arder at the cost of likercky, "™ would bave vicwsd
a merchant's unfeteeraed Freoodom to adverbine o hawking his waros: as
a "liberty" not subiect Lo extensive regulation i light of the
government's gubstantial intercst 1n attalning “arder" in the
coonomic sphere.

¥wihilo T ayree that when the governmepnk AtEcmpts Lo regulate
givach of those expressing views on public issues, kthe soeech i3
pratoected oy the First Amemdment cnless it prescents "a clear and
prosent dangec”™ of a subsktankivye ewil that the governmont haz a

cighk o vwrahibik, see, e.n., Schenck v, United Stakes, 249 11.5. 47,

52 {1919), T thirk it iz important o recognigze bhak this test is

aporoptiate ln Ehe political sontext inm lighe of Ehe cenkral



ifportance of such specch to olr system of sclf-governmenkt.  AsS
cogtoved In Buckley v, Velew, 434 U.S5. 1, 19 {1976):

"piscussion of public issues and dehate on Ehe
gualificarions of randidates are integral to the
aprration of Ehe system of government establizhed
Ey our Doontitukion.  Thie Tirst Aamendrment affords
the broadest peotceckbion to such golitical
cxpression in order "£o assure [the]l wnfetteced
intecocham;: of ideas For the bringing about oF
salikbieal and so07ial charges desired by tie
peaple, '™

Brul in Gacrisen v. Louisiaca, 379 U.S. B4, 74-7% (1964), Etkis Court

stated kEnat "speech concerning public affairs s more thun

gelinexpression; ik 15 bthe eszcnce of self-government. ™

The Pirzt Arendmaont, bhowever, does not always reguire a clear

ind profoent danger to be present before thoe government may togqulake

soocch,  although Flirst Amendment protecticn is oot limited to tho

"exposition of (dpas* on public [Ssues, see, e.q., Wioters ¥. Lew

¥ork, 333 0.5. 307, 510 {1943] == @oth bocause the line bBetweon Ehe
informing a2nd the enteciainlng is ecluslve and hbecause art,
literatare ard Ekhe like pay conkzribute to irportant First meodment

interests of the indiwidaoal in Leeodam of speoech —- LE i3 well



eeeablichod bhat the gevarnmenkt may cequlate obsscpnity oven thowgh
ity Jdoes not present a clear and prescent danger, fonpare, 2.4..

Batrig adu it Thoakye I v, Elaton, 413 U.5. 4%, S57-58 (1973 with

Brandeckuryg w. Ohia, 393 U.5. 444, 447 (196%). Indecent speech, at

lera=skt when ocroadcask wrer the alirwaves, also may be regulated absenk

4 glear and present danger of Ehe type described by He,. Juskbice

drandeis and required by this Court in Brandernburg. OO v,

Pucifica, 4383 v.53. 738 [1973). And in a slighkbly different contoext

thiz Court declined b2 apsly bthe clear and peecent danger best o oa

COASpLeasy amond menbers 0f the press in violakion of the 3herman

Aot bBecause t do s would "degrade® chat docbrine. Associated

Press v. U'nited States, 326 U.5. 1, 7 (19458). MNWor does the Court

toaday apply the clear and present danger test in pnwvalidating How

York's oan an veomoticnal advertizing. As noted above, in bEhose and

other contexks the Court has clearly rejected the notion that there

must he a froe “"mackeeplace of ideas.”™



If the gomplaint of those who Feel the Codrk's opinion does not
go far erough is that che "only test of kruth 18 it ability to get
itoelf accepted in Lhe marketplace af ideas™ -— the Eesb advocated
by Thomas Jeffecsen in his Ficst inaugqural address, and by Mz,

Jugtica italmes in ARkrams w. United States, 2650 .S, S16, SE0

{1919} [digsenting opinion) =~ there (s no ceason whnaksoever to limik
the protection accarded cammercial speech B “"hRruthial,
nonmisleading, noncocrTive" Speech. See anke, o. 1 (BLRACEMOH, J.,;
conzlIringl. IL bhe "commercial opecch™ Lo o fact misleading, bEhe
matretplace of ideas® will in time reveal that fact. 1k may nog
roveal it zsufficiently scon e avoid harm Lo numerous people, burt if
Lhe [2380nind ol Brandeis and Holmes ic applied In khic conkbesy,
Ehat was ane afF ke risks we Eook e protecting frea specch in g
democratic sagicfly.

Uelorkbunately, althowgh the "marketnlace of ideas" has a
Wiskarically and senz2ibly defined conkex: in the world of policical

specceh, Bt has wirtoally nore in the realm of -susiness



transactians. Egven =zo sktaunch a defender of the Fitst Amendmenk az

Mr, Jussrice Black, i his dizsent in Brearg v, BRloxandria, 341 6.5,

622, B30 [l951) =tated:

"Of courcse I believe ehat the present ordinangeo
gould corstituticnally be apoiled ta a ‘merchant’
whoe gques from door toe door "selling pots.™™

Ard vwet, with Ehe change (o zeligitatiaon and advertising techniques,
the line betweon wnat Dentral Hudsen did hoeee and the poddliec
oelling pobks in Alexamdcia a generation age is difficulr, if not
inpassible to fix, Doubtless thal was why Mr. Justice Black joined
the uneanicous opinien of the Court in Valenlkine v, Chrestengen, 116
0.5, 52 [1%48), in whirh the Court stated thot:

"This Conrt has uneguivesally held thae the
rtreats are cropetr plages f{or the exercise of Ehe
fropdom of commanicating informat [an and
disgseminating opinisn and Ehat, thoaghk the =tates
A mupicikalitics may appropriately requlateo Eha
oriviloese in the public interost, Ehey oy not
undely boardem o prasceibe LEs eoployment in
rhese oublic thoroughfares. We are #qually elear
Lhat the Coastitukbion imbwses no such restraint
on moweInment 45 Tespechs Duccly commeccial
duiverktizsing. whether, and Lo whkat ouxtenk, ono
may DEoweste o Ddcsue A gawnful cocumAation in the
streeks, tn what extent such accivity sihall be
atfjudged 3 derogation of the poblic right @f usc,
are matkers Lov legizlative judgnent,"  femphasis
Aaddead, )




_El__
1 remajn 2f the wiew that the Court unleashed a Pandora's boy
when it "eclevated” commercial zpeech o the leve! of traditional
poltical spowach by acaorcding it Sicsk arendment preokbackion in

Vircinia Stake Board of PRarmacy v, Virginia Citizens ConsuEoer

Cooncil, Iac., SGusra. The line between "commercial zpeesn,™ and the

kind ©of speech that those wha drafyved bhe Flrst Amendment had in
mind, may not oe a technically or intoellectyally easy ofe Eo draw,
bt LL surely produced far feweyr probicoms than has the development
af judicial docteline in kbhis acgea singe Virginia Heoard. For in the
wiob ld ol political advecacy and jLg marketplace of ideas, there is
ne sugh thing as & "feaudulentc™ idea: there may be useless
proposals, totelly unworkable schemes, as well as very sound
proposal khik will receivwe the imore imator af $he "sarkctplace of
ideas" through our majoritiariam system of cloctian and
cepresenkative governmenk., Toe Froe Flow of information is
imporrankt in this context rot because ik will lead to the discovery

ocf amy objestive "btrcuth,™ But because it is mssential bto our sSystom

af gell-goveranent.



-0 -
The noticn that moce speech is5 Ehe remedy ko cxpose falsehood
and faliaciecs 15 whelly ouk oF place in kEhe commercial bazaar, where
i{ applied legically the remedy of one wio was defradded would be
nerely a statecent, available upan request, reciting the Lakim maxim
"caveat erptoc.”  Bubk sinoe “fraoodulent speesh® in this area 15 Lo

be repediable undes Yirginia board, supta, Lhe remedy of one

defrauded s a lawsult o an aococy procesding based on corrmnon law
rnetions of fraud Ehat age sepacated By o world af difEérence Ecam
the realim of politics and government. Whak %ime, leoal decisicons,
and common sense have so widely severed, T declired ko jain in

vicginia Board, and regret now ko see the Couck ceaping the gecds

ak it there =sowed. Fotr in a demoocacy, Ehe economic is

suizcdinate to the poleical, a lezzon thak anr ancesknrs learqend

leng aqa, and that cur dencendants will undoubkedly have b ra=leacn

Muny years kencoe.®



1fp/s8 61980 79=-565 Central Hudson Gas b Blectric
Corp, ¥. Bublic Service Commiscion

This is another case involwing a restriction,
imposed by the Fublic Servige Commigsion of Mew York, upon
the speechfﬁf a peblig urility. It differs, however, (rom

the Consalidaced Edisoch case — thatk I just anbncunced = in

that hggp/xhe restriccion applied to a form of commetrcial
5peecw/rather than what is zometimes <called political or pure
spaach.
In rhis case, the Public Bervice Commisslon iSSued;’
a EEEE;g;g_gggfbn promotional advertising by electric
ptilicies in Hew York State. Its poerooas was to "dampen
demand for electricity'}fand thereby conzerve energy. The
New ¥Ynrk Cowrt of Appeals sustained ehe ban, concluding that
~
the state intereiéfin Ehe uﬂnservatinnféutweiqhed the
telatively limited conskitutional value/%f comrercial apeech,
Bgain, we digagrees with é:; decisiaon of the HNew
York Court of appeals.

Aur reazans a=e sek Forth in full in the opinion

a

filed today., 1 kherefore sommeree brieflydﬂur holding.

Ufe acefe?, of oretse,




We accept, 0f coursze, the arqument that
canservatiﬂn!ﬁs an impertant naricnal geal, Regulatory
bodies, such as apcellee, are empowered Lo take appropriate
acticn to Eurther this qoal.

YWhen, howewer, such agtion involvwes the suppriessitn
of Hpeech?fthe Piret and Fourteenth Amendments :Equifefihﬂt
the reskrictiaon e no mare extenaivej%han iE necessaAry Lo
gerve the state interest. In this case, kthe record before usf
failz ko show that the EEEE} baﬁ/;n promoticnal advertising f
meete thiz reguicement.

Thetefore, o the sxtent that the Commission's
order SUPPIBSSES Epeecﬁzihat in no way impalirs the state's
interest ip energy copservation, its order viclates the
Copnstituticon,

it .
ef tdverse the Judament of bBbe Court of
r‘

L]

Apprals of Hew York,

Mr. Justice Brennan has Filed & ceparakes apinion
conéeurking in the judgqment, and has joined separate opinlons
concureing in the judqment/filed by My, Justice Blackmun and
Mr. Justice Atevors, Mr, Justice Rehngulst has written 2

dissenting apinlon.
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DoS, 47207680

Ho. T9=5%6%, Central Hudgon Flecerio Corp.

v, Publwc Service Cormisasion af Hew Tork

ME. JOSTICE FOWERLL deliverad bne opinion

of Ehe Courtd

This case presonts the gueskion whether

the Palklic HGervice Commission of the State of WNew

York wicadoked tne Pirst homendmont whon i

complebely banned "promoetional" adwertising oy an

elarkric siility.

In Decemoetr 1973, the Commission, apprllee

bere, ordetresd thit cleckric ati1lities in Hew Yook

Brare poasre 211 aduwartissan tkhar "pAaromatrlacl tha




conkinuer furnizhing all customer demands for the
19731-18974 winmter." ApD. E0 Jaris. 5t., at 3la.

Three yrars laser, whep Bhe fool shorbage
flad eased, the Commiaston regquested oomments from
the public on & proposal bo conticwe fhe ban on
oroamot 1anal advertising. Central Huodsan Sasoo &
Elaectric Corporation: the appelles in this case,
submitted a lett-‘rt'_ to Ehe Commission opposing the
ban on First Arendment grounds.  Aop. A10. Arer
reviewing the puhlic commernts, the Commissiaon
axktended the pronibicwson in o a Policy  Statement
iszued on Pobruary 25, 1977,

The Commission rediested the acrgqument Shat
ucilities skould advertise to dewvelop consSumplicn
during periods when demand for electricity iz low.
Tne agency acknowledged that higqher consumption L
"aff-poak”  prriods would  have "bepeficial  side
eftfects" im perrmitring more effrcient use  of

nenerating rcavacictwy of existion vower olanhks. Bux



FL

atlier enRrgy  sources  aye a2t cegulaked by the
Commission, by  remain free  toe advertise.
Consequently, bEhe Commission stated, its kan could
achicve oniy "piecemeal conservabionism.™ £ill,
B e fegna
Ehe agenay dolercdod **hk%ﬁfkﬂﬁ likely to "result in
soemis Jampening of anneceszary grawth" in enercy
cansumpkian, 1d. ak ila. Tt Commlss 1on
stiptlakted Yhat 1% wowld permit "infocmational”
advertising  designed o epoourage *sillts of
consumption® From peak Jdoerand cimes ko periods of
Tow clecteleity demand.  Id.. abt 37a-3Ba [enmphazis
ir origiaall. Inlarmaticonal agwertising woeuwld nok
sonk to indreafte aggregake consurption, but wolild
invite 4 Jevellimd of demand throwvahout any given
Z4=hour peoriod, The agercy offered Lo review
"specific proposals by th= companies for
specifically described [advertising] programs Yhatb

reet Ehese criteria.”™ Id., at 3Haz.

When i1t retlected roguests for rensartinn oo



eristing outoet, and that eleckepicity rates in How
York were noet calculakted on the basis ofF garginal
cosk . _1r Without rvares reflecting macyginal
cosL, Lhe Commission fvared Yhat additiornal oulpur
would be priced below the actual cost of provaiding
that extra powrtr. This additiaral elecEricicy then
wauld  be subsidized By all  copnsueneers Lhroush
generally higher  rabes., Id., at 57a-5Ha. The
state g ey alsg Enoaght Ehat oromotbional
advertising wourd give "misleading signals™ o bhe
rublic by appreacing to eaeoucage enocdy sonszemphion
daring a petiod 2f rizing eneygy COBEE.

Appellant challenzed the order o SEate
COuUrt, @kguing LShat the Cormission had restrained
commercial sperech that iz protected Dy the Flrst
Amapdment. 37 The Commission's ocder was usheld
by the treial  ecuart and at the  inctermediate
appellace Irwel, k¥ The MWew York JTourt &f

Apprals afFivmed., Ik Faurned lictle walue Ln



glectric power," the court deniea that "promokicnal
advertisaing might conkribute to society'=s ‘nterest
in 'inEormed and reliable” aconomic
dacisicmmaging,” Ibid. The court also ohserved
Ehat by ENCOUT AT1ng COnGUmMEt 100, promortional
advertising of olechrke power Would only exacethate
ehe  "arenent energy orisis.” Td, ., as 110, 19
W.E.2, at T5E. Tne  roprt foncladed  “hat  the
Joveramontal ioterest in ERe pronibition outweighed
the limited constitutional wvalue of the commescial
Spaech at issue.  We granted cortioraci, U.5.

(19379, and now peveEroe.

IT.

The Commission’s order restricts  only
comeercial speech, that iz, =sxpression celated
z0lely Lo Lhe ecconomic woterests of the Speaker and
ies audience., Central Hud =on ATYQIe s that

osromational advertising wrnald b1 anr ol t.re



The First Amendrent, as applicd ta the

states through the Fourtoonth Anendment, protects

commateial Epeech from unwarranted Qovernment

regqulation. Viegioia deard of Pharmacy v, Wirginia

Citirens Consamer Council, Inc. . 425 0.5, 748, 762

[1976)],., Cammereial exoressiaon et only sorves the
intereskt of the sypeaker, bubt alse aids consumers
ang furthers the =zocietal intecsst in Whe fullest
poscible dissemenation of iaformarion.  [n applying
the Firat Amendment to bhis area, we have rejected
the "Righly paternalichkic™ wiew Lhat goveromenk has
gomplote powcry £ Suppress or eequlate commorciad
speech. "[Plonple will eperceive their own bDest
interests ifF anly they are well epouch inEoomed,
and . . - Ehe Lest means b that end 15 to open the
cnannels 0f comrmuricatison, rather thon tg claose

*her, ., M Td., AL TID; o0 Linmark Associates,

Inc., w. Townsnip of Willingboeso, 431 C.5. 35, 98

P1e7 TN, gver if advertising communicokes Only an



Heverthele=ss, ouT AasCisions It A

recogrized "the 'commonsense' disbinebtion bolween

speceh weoposioa a oommerslial teafSaction, which

Orcurs im an arca tradicionally ETH PR ET ol o

qovernrent regulation, ard other wvarigoties of

tpeech. . . " Ohralik w. Ohio 5tace Bar BE25'n,
436 .5, 447, 453-458 (1978). 4/ Fallowing

that distinction, we accord a lezser probtesticn Eo
commetrgial sperch Lhan Eo most ogther Eorms wk

CHprassion. Chralik, supta, ab 456, 457, The

Fiest Amendmernt interestsz ak stake In cack case

mustk be weighed against the governomental interezts

e b gerwyed by the propnsed requlation. In

CcoMmercial speech cases, a4 Substantial  state

intezrest 10 restraiming exoression ordisarily will

susktain content-hased regulation. For oxampleo,

Eke qgqovernment #ay requlake commercial speech more

lixely 4o deorive ke pubklic than Eo inform 1%,

Friedman w. %og=ts, 440 v.85. 1, 13, 15-1& 114399,



hawavear , thig Touarek nAas bean parkbicularly
attentive to the congruence bebtweern the regqulakion
chosen apd the interest to be served. __ & Ewen
if the asserted Stake iptecest 15 Suhstantial, bRe

limitation on First Amendment rights cannest survive

-1
1

unless the  mekhod  of regulation carefully
dugigned to achiewe the State's goal. Two basic
criteria have been used to evaluate Limitakicos an
commersial speech: (11 whether ERe redbpiction s
clagely relaked Y3 kthe gGvEIHMEntal.intErtﬂtﬂ to he
served; and L] whethee the reskriction ccachea
only bthat Speech whach imperils those inteenoshis.
Under the {irst criterion, the Coart has
cucrtuenedt regulations that are asgecked o ARrUe
shoke interesks rtaelatively remoke from the

BApressLdn Ak i=sue., In botn Sate= and Virgiria

Buard of Pharmagy , the CoLurt coneluded tineat

advertising oculd ot be prohibited Simply BO

proktect the erhical or peRefoarmance srtandards of o



M0y Bee Qnralik w, Ohio %%Yabe Bar RA25'n, Supra,

436 U.f,, ar dol-d52. And tha =tate may frATSUAR

those inkoresks By limiting Ehn form ard content <aE

advernining, ovon 19 the point of  reguliting

specific disclaimers.  Rakes, supra, 433 U.5., at

R4, But the Coprt found the adwvertising too
chliguely rcolated 490 professional ipkegrity  and
abrliky ko juskify ourrighy Suppression. A ERo

Court neted in Virginia Board <f Pharracy, "Tha

adverktis.ng ban Aoe s rot dirceckly aEfect

professional artandards one way or the other.”™ 42%

D.5., av Ye9. Slwmalarly, in Liamark Asscciates W,

annsh{E_ of ﬁill}nEQEEE. cupra, Wi Faunad M

definite coanection beobwsen the township's goal of
integqrated housing and its ban on the use of “For
Zale" sigrs im frant of houvses. 431 LU.S., at 96G=-
U6, In conktrast, Ohralik uopheld restrictiars on
lawyer =olicitation Decause  fhose  testrictians

directl reduced e pobteatial Tor owverreaching



Th.

2f the rescriction on commeroial soceech. RS Duar
decizions have eoecoqnized that the Fivst Amendment
mandates a preference for "narrowly drawsn rules™ in

this area. 1In r& Primos, 436 0.5, 412, 438 {137&8),

In Carey v. Population Seeviees, Iog., 4371 0.5,

£¥B, 701-Ta2 {1977y, we heold thar  the Atace’s
"arquments Ao pot juseify the cotal suppression of
advertising CONCeINLINg COBET ATt 1ves, " Tris
kaldimg 10k apen Lthe possihility that the Staroe
could implemenk rore carelfally drawn restrichblions.
Ao iﬂ;r at 112 JPOWRELL, J., CQncurTingi: see iﬂ;r
ack T1E-T17 [ETETHHE- J., congurring). Although
the probibsbion againskt  lawyer advyertising  was
Struck down in  Bakes, we oxplicitiy did not
"foreclose  the possibility that  some limited
sapplementation, hy way of warning or disclaimer ot
the  1ike, =ight be  roeguired” in  promotional
Mmakerials. 1315 D.%., at dd4. Tho Courk Eol Lowed 4

Tiwve amna'lvwesis im Frigdranm . Roaars, 440 15,5, 1



11,

HpEETh af Texas opnomobriata,” whilea thisGe
profeszionals still could advertize their Secvicen,
crices, and manner of doing business. Id., at 15-
16.

In response to the Firvrs:r Bmendment issues
raised by commercisl soeech, then, & seguantial
analysis= has develaprd. A BN apkset, WO mant.
detarmine if the BMErTES i falls Wwikhia the
rategory f ecomrercial secech ard i the asscrted
goyvernmental  Interest 12 a substankbial one. Ir
hoth inquirics ¥icld  on5itive  onswerts, the
regdlation Still must be linked directly to the
=takte goalt, and It must pob restrict expoension

apra ]l ated o that inkereeast,

We aow anply this Efour-step analysis for

commetrcial soeereh ta the Commisarnnt's argaments in



12.

peotection as commeccial speech. Berauze appellant
nelds a monopoly over the sale of electriciky In
iks service area, the Stabte court =uggested that
the Commission's order rTeskricks no  commercial
SGpeech  of  any wcrthr That court =tated Ethat
advertising in such a "noncompeticive market™ could
not improve bhe docisicnmaking of consumera. &7
W.¥.2d, at 1i0; 190 W.E.2d, at 5T, JFinge the
informakional funckion of  advertising 15 Lk
primary basis for i-s protection under the First

pmandment, see Flrst HNaticnal Baak <f Baoston .

Bellotka, 43$ N.5. &5, 783 (19781, the court Saw
na conscituticonal prtrt:;lerr. Wwith barcing commercial
cpeech that inclufes littte useful informatico.

This raasoning, hawqx*erM@
Pﬁtah]iﬁ;:ut%ah apocellant.'s adwervising L5 nak
commers:al speech ppctectod by Ehe Pircrst Bmendment.

Monopaly over the supply of a prediect prowvides no

protrert inn From rommet iSin wiks msghskitoeten For



of interfucl competition forty=five wears ago, Gee

West Dhio Gas Co. w. Ppnlic Utilieies Comm'n, 294

¢.s. &%, T 11215, spd  oach  erargy soufce
CoOnt lnudes ke olfoe peculiar Fuvant ages and
disadvantaces. That clectric uti1lities are
regulated bY the State docs 7ot elimipaks Eneir
comprtit iom with cther BTLREY ¥ orov idors in
parcigular  markets. For conzumecs in  Lhoseo
Markeks, advertiging by urtilities iz dost as
valuable az advertis:ng by unredqulated firms., B

Even in monopzly markets, suppression of

afdvrrrtising rodgces che information avallable for

4

consumer decasionz  and '\
Firax J".:n{hﬂr!rnﬁ-rt:?.; TherHr}u York couek's  argument
APPears o assurme Ehat the providers of a4 monceoly
service ny product are af{1icfed with an irvational
dezire kLo pavy for ineffegtive advertining. Mgl

businesses —-- evofd rogolalod =wonopoliss == ars

cmnlikaly =0 amsatwrite aromaTiconal adwercigsing Fhat



14.

te aifd his decizicn whether or nok Eo wsa  2he
momngnly Service atk all, or how much of the serwvicd
he =zhould use, In the absence of fackcors that
worunld distore =he atility's decizion ta adwvertise,
the fact Yhat a business i3 willing to pay to
promots ik products reflects s belisf chat  the
advyerriizsing, is of interest to conzumers. _Ei
Sirce mo such grrraordinary conditions have bBeen
identified in this cass, appellant's monopoly

position does npob aleser the First Amendment's

protecbior for its commercial speech.

The Commission offersd bwo stabke jnloresLs
as  Justifigcatignz far the ban on  promotional
advartising. The Etirst Eacuses oo the gurrtent
energdy Situakion. Ay ingrease 00 demand  For
elestricity == during peax or off-pesk periods —--
Mi* A 7 qreaboyr CAREIMES ion o f STLECFY . Thr

Commisaion arauca, and 1 he Mew York courk amooed,



15.

tescurees beyvond our contrel, no ope can doubht the

impogtango af oneTqy conservation. Cleariy,

therelope, Ela =tate interese asserted is

substancial.

S arguci thac

-

Tk Commissian a3
promoEional adverkising will aggravate iqequikisg
caused by the failure to base the wutiliby’s rates
on marginal cost, The wtilities argued ta the
Commizsion that if 1hey esuld promote the wse of
clechriciky 1 periods of law dAemand, whey would
impreve  their weilization of generating capacicy.
The Commission resconded that promotion of off-oeak
consumption AR would inceease consumpkion during
peak poricds. If peak demand wepe o rise, che
lack of marginal -ost rates would mean tharn the
Erue gosks of expanding production snuld oot be
reflecrad In the rvates charged Foar the additional
[HOWET , Inskead, the exkra onBts would e bacpe by

all COH S LT P Ehroah hiaher srerall rAENG



i6.

supply  and  distributiconal fairness, 107 -

choice progperly confided to the regulatory bodics
that overzse utilities. We _mmmE roecognizZze | the

State’'s interesk in Fair and effective rtabemaking

ad <lear and substantial.

In evaluating restrictions on commeccsial
sproch,. we [ocus an Ehie gelarionship hetweesn the
State's interests and ke advercising ban. Tha
Srate's interest in energy Conservation s olosoly
related tno the Caommissaiam ordery at issus here,
The immediabe connection betweon oadueptising  and
demand Eor e=lectricity i= plain. Cencral Hudson
wirald nobt centest the adverkcising bBar umless Le

believed that oromotiar would ipcrease its sales.

; IFnk ;;
Thus, wWr tind o direck briwern EnaA

gtake interezt in ceonservation and the Supprossian
of petiticner's advertising.

H ronkrast. the Taommissiaon's Tandanle



it.

between the advertising pechibition and appellant's
ratemakine philosochy 14, at most, tenuous.  IZven
it the Commissiaon 1o correct thot  sromobional
advertising cnfaivrly will raise rvates of all
conzumers, the many availabls means oF pectifying a
gkewed rate struockture must be arcemeted Eolore we
may  approve  the sactrifice of First Amendient
e fh ytcovil defond . st o Ctrm e B

interests.  Ane Commission's ratemaking Hemﬁing?uim

A

gimply Lao gemote from the specch ar issde here Ta

z;é&;;:;a the Cammizzion's order.

Fioallw, W conslder whieLher oo

Conmission's suppresswon of commeccial speech is
fifﬁliﬂFﬁiﬁﬁaﬂﬁitﬁép,

limiked 10 adverkising Ehat would ?ﬂbﬂﬂ!%ﬂthE Ghate
interest in energy Conscervatian. hir blanket ban
at issae here does nok satisfy this ariterian. The
ComEisoion's order recaches ali promobional
advertising, rﬂqarﬂ{ﬁﬁﬁ of thrr impact of the couted

—

SRryice o nrrrall oearrddy nfe_ Pert Ihn P Tl o Y
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14.

Use,

Appellant insists that but Foo the Dan, it
waluld  aduertize oooducts and Servioos BEhat oare

sorpt el CeTut et

Effil::!%_m#m‘ﬁftﬂ PRaEaY . 117 B4t the
Commission's arder presrnk s pebitioner from
promat ing  elestrie services Ehat  either rTeducs
energy use by divercing dermand From less efficient
Sourees, ar that consame eguabkly Ehe same arcunt of
energy az do  alternative  sauroes. In either
sitvation, the wortility's advertising woowld not
cndangart cunaerva?iun or #mit "misleading signals”
o the 2ublic. By =uppressing speech that in no
Wy ITMpalTs the Skat='y intarest in B
conservation, the Commizsinn's ﬂfdur Picrakrs (Re
First fpendment and nmust be invalidated. 5ee First

Wational Bank of Bostan v, Eeliobbi, susra. 125

hocordingly, the Judament of Lhe Mew York

Caourt of Appeals s

: | e

L

A



¥, T9-38%, Tentral lludson Gas b RlecEric

Corp. w. Publie Sorvice Comm'n of St-ate af Mew York

FOOTHOTES

DOE, 473580

1/ "Marainal cost’ hac hean defined as

the "fitra or Incremental coslt of oroducing  an

#¥epra wnit. of autpur.” T. Samuelsnp, Booroniies 467

[10th A, 18781 (emphasts soppl iedl.

£f Ceonrral Hudson alsa alleged cinat the

Commiszian's  ordct  reaches  beyond  the agency's

III,:-'—--.

statutory poweria. Thiz argument was eojectod by
the Mew York Court of Appealz, 47 M.¥,24 84, |02-

T04; 3190 H.E.24 7449, 752-754 (1879, and wWwas has

Jargued ko thio Court. TrsarbdktdoneethissIITIRALLOR ‘] M
- J— o — . -

é_- Ao 5= Em pw = P bRt exEho ¥ p&-it'i

{
on of whekther IE. ﬁis’d‘f
e A i TS, ol T =y = * a.
l:;"'I—'-\.—.-. PR - B L L .-
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Mz,

L., a%w 2%3 Ifeh, 17, V97A) {Srate Supreme Court).

ii Yee Baces . State Bar of Ari®Ond.,

41% .S, 350, 3I%1  (19771: Jackson & Jelfirien,
Cormetrcial Speech: Economic Dus Process ard the

First Amopdmenpt, &3 Va. §.. BEew. 1, 3B-3% [1979).

5/  3ee aeaccally Hote, FPirst Amendment
Protection [for Commorcial  BAverbizing: The  Hew
Confbtituticnal Doctripe, 44 1, Chi. T.. Rey. 205,

243-431 (19T7h] .

65 1t is important to distinguish tnis
analysis  Erom  the Tovapbteadeh™  doctrine. Th
latter thiory permits the invalidation =33
regllations on First Arendment grounds even Wher

the litigank challeafing the regulation has eooaged

in o constitutionally arcotealhed activity. E.g..

e _— - [ J) LI I P qrn L] [nl Saan ripr mil.

iy



Broadeick w. Oklahoma, 413 1.5, &01, &13 (1973;

Enn NokR,. The werbreadth Doctrine and the Flrvst

Pmendment, B3 Hartvw. L. Bew. B44, HB531-B338 {1%70C).

The Likeliheood of Ehis resiraint is %arﬂless in khe

commercral sprech cantex%ﬁ}where tha oxpression is
—.

"linked to comrercial well-being" ang therefore LS

nat "particelarly susceptible to being crusned by

averbroad  requlatian.” Bakes 4, Srate Rar  of

Arizoma, w43 1.5, 25C, IA1 (18770,

in thas «age, the Commissian's prohibitiun

avts directly agarnzt Ehe promotional activitias af

Coentral #Aodsom. TrRueus, we apply standards de-ivioed

from Jesc-restristive-means analysiz bo judge bhe

actual Spexrcn restriction on appellant, neot ke

Iywothetical impact on third parties. Sue D,
infra. Thiz aoproach Eollows tho Courrn's

connistont viow that government may not adopt wide-

ranging aperch  restrictions when more  precise

L N oo L — Aot s A s b= P Tt ===l A



Fivd.

emergency situatign. Although the advertising ban
imikially was peamphed by critical fusl shartages
in 1973%, rhose same conditiond did not provail when
rhe present order was approved, The  Zommizsion
makes oo claim that an atergonsy oow ewisws.  Qur
decision today does not address the powers chat the
ghate would hawe  ower  utility  advertising  in
eMAErgEncy eifcumﬂtancﬁﬁ- Lee Shakae V. Ok lahoma Gas

& Elertris To., 536 P24 BRY, 295-38G6 (Ox1. 1977),

B/ Several commercial speech decisions
have  Involwed enrterprises  Subject ko oxXtensive

ckate yegulaticon. E.g., Friedmanm V. Rogevs, 940

U.8%. 1 (19791 Jjophtomebrists): Batez w. Acizona

-
—

Srate Bar, 433 U.3. 330 (1977} (lawycrsl; Wirgiria

grate Bd. of Pharpacy v. Virginia Citigons Uonsamer

Council, Tac., 4725 U5, T3 (1978} (pharmaciscs).




Fu5.

diskores the B SO L decisicn whether L0
advertiga, Unrequiabad busiferans = an
oroecnional  cosks o consuamers,  and thls Counrt
expeessly  appraved the practice Eor alilikies in

West Ohio Gas Ca. w. Punlic Otiliries Comm'n, I%4

U.5., 83, TZ (1933].

10/ Sas W. Jopes, Hoquiarted Industrelieg

—_—

T1=287 (240 ed. 19761,

11/ Ahmorg these devieens are the “heat
pump,™ which oeth parties agennwledge to be a madior
IMprovesent io eleckrical heating, ond the wge o0
electric heat as a4 "hask-up® ko =aclar and othor
brab BQUTCRE, Although Lhke  Commission  has

'-.I

guestioned  the efficicrcy of those daevices and

Sarvices before Lhes Court NneLbners Ehe

Comnianion’s Policy Statement nor its order denying

e ttvm rdda.nae A Lkeia & mm s T k= a mkmmem e i
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12

Jm vicew af ode conclusian bhab Lhe

Cammission's advertising pabicy wiolales bhe Firvst

Armcendiment, we do oot reach petitioner's claims that

the agency's grdet alzso vieolated ngual protection

urdar Bl Fourteonth drendment, and that it is =oth

overbroad amd vadae,

5 el -

J‘iﬂ{." iftvalidatoe t e Commission"s ordetr

':H K‘.ec‘ause it resvrints adwpnrtising with 2 mo=itive ar
-7 [neu teal impackt _ On _energy.—oonservation. In

Mr{ E.ES.DEH.EH_*JH the Commission mignt consider a aystem of

F
% oroviewing advertising campalgrns to  assure bhat

thy will nmot defsat conservaticon policy. -!Fﬁ
W? has instituted sach a program for aoorooving

o "informatichnal® afdyertising upre bk Policy
G
Statemant challengead in this Case. Spg g
113‘5"1 Supra. W have ohserved in bhe  past Lhat
Py,
’r.ﬂ’i" commercial speeck is such a  hardy  Sreed  that

tradibtional prior festraint dacerine may nol apply



FHT.

musrrr 30 long az it inclodes adguate peocedural
"y

sAafoaguardz. Feeedman  v. Maryland, 380 0.5, 51

a—

P1A6E5T .



Al

i
ors, 5/¥AED

W, Té=8965%, Contral Hudson Eleciric Corp.

w. Public Serviece Commission of Hew York

ME. JISTITE POWELL delivered Ehe apiaion

af the Couck:

Thit case presents E£he guestioan whethear
“he Puzlic Service Lfommission ofF the Scate of How
Yark  violated the Firsc dmandment when it
corpletely basned "promotionasl" adeerbisiaag by ooan

clecieice ukilacy,

In December 1573, the Commissicon, apoDeiloeo
hWere, Srdered that eleptwic ubkilities i Mew York

Stafe oease all advertising chat "promet[ss]| the

AR




- - e = -_——-= =y s - -—-- s s aom g

had ea=ed, the Zommisasion réegaeBtd comments eam

the public of iws proposal o continue tha oan on

Promat iomnal advercising. Central Hudson Gas &

Eloeciric Coecporabion, the appellant in ehis case,

opposzed the barn on Fivst Amendmpont groumds, AP,

A0, Aifler rTeviewing the puslic comaents, the

Commiszion exktondoed $he perohibitiop in a Policy

Statement issued on Febrouary 29, 1977,

The Cagmissicon fejreftod the arqorent Ehat

deilities should advertise BG doevelop Sonsumption

diuring perrimls when demand for plegtricity iz leow,

The agency acknewledged that higher conspmpbion in

"ofE-peak”™ periocdn would  Rave  Shoneficisl side

c{foces” in permitting more efficient use ol

generatinyg capociiy of existing power olanks. App.

tg Juris. St., at 3ITa. Buk the Palicy Ebatement

opeeaded all promoticonal advertisipog az contrasy to

the mational peliecy of conscrving energy. Since

rril dealers ars  pot unde the= Commission's




e me miime e oo mwreen e waaea ot Leamin ane e
dampraing arl unnecaisary growth” in rpesgy

cansumptich, 14d., at 3Ta.

The Commission's Crder crplicitly
permilled Sinformaticonal ™ advertising dedaigred Lo
encaurage "chifts of consumption”™ f-om peak dnmand
times ko pericds af low cleckricity demand.  1hid.
(empnasis in origimall.  Informariconal advertising
wiuld not seek Eo increzos agureqabe congumpticn,
but woeld invite 3 levelling af demand thecaghaut
any given Xd-hour period.  The agency offered bo
teview "gpecifiec proouwsals by the companies For
sperifically described Tadverti=ing] programs that
meat these criterial" T4l at 32a.

When it veijected requé5t5 for rehearing om
thie Policy Srtalament, the Cammiacsion supplomentad
iks ratignale Eor the advertisimg ban. The agenray
oboerved that additiopnal genevation of electrigity
prabakly would be more sxpenzive to produce than

exisking outowt. Because elachpiciby tates in Hew



addibtianal olecericity chern would be subsidized oy
dall coasumers [hrouagh :rf-ner;allyr higher rates. Id..
at %7a-5Ea. The =tate ageney alsos thoucht that
PEomal inal adverrising would qive Tmisleadinq
signals" to the mubklic by appearing B0 oRCOUrage
prigrdy consumptioa abk o oa bLime when oconsetrwvation is
neeasd. 1d., at 38a.

Appellant challenged the oeder in atake
sourt, arguing that the LCommiszion had ee=ztralined
eomtarmial  ssesch  in wiclation  of  the  First
Arendrent. _gi The Commissiorn's ocvder was upheld
b the trizl  court and Ak the  intermediate
apoellate  laewvel. _ %/ The Hew York Court of
fopeals  atfirmed. Ik found  laittie wixlue in
adwertizing in "the oopcompetibtive macket in which
elertric coroovakions opsrake.” 47 MoY.iad %4, 110,
199 MW.EL2d T4%,  TS5T 19797, Becauss CconsumerD
“hare no choice reaayding the sopurce ol their

clectrac powWer,” the court denied thar "sromctional




mm mom o r e - - e N TRC B FYRY ] et el e P = L oafda P

promobiopal  agvertizing of eleckric power would
prly exacerbabe the current energy situarien.  1d,
ac Y10, 250 H.®.2), at 733, The court concluded
that the goverpmeptal interesht in the prohibicion

outwelghed ethe limlbted ponstitutional wvalue oF the

comnereial speech at i=sue, We noted jurisdiction,
0.5, {19187, and now reverse.
il

The Commission’s order  rFestricks only
cormmercial  speoch,  that s, expression rolated
il t+o the economic intevresks aof che spnakev and
ics audience . Cantral Hud scn AT JURS that
promoticnal  advertising  would  aid  coarsumees in
cponsino Among cnPrgy souross, and oould encoucage
ugea ot eloeckrickty thabt acn nat iacarsiskent with
the Commission's goal of energy congsorvyation.

The First Amendment, as appliecd ta the

ttataezs through the Foodteenth Amendment, protocts




anly serves the ecopunts interest of the sooakor,
but alszc assiscs  consurers  and  [(urthors the
cociekal interesk in the Eallest prazible
Aissemination of valuable informaticen. In applying
the Firsc Amendment ©o khis area, we have reicchod
*he "hlghly paktermpalistic” wiew that qouernmert has
completys powey 10 SLDPress ar cequlake commercial
speech. "[Pleople will perceive their awn bBost
in-erest=s if anply they are wall enough informed;
and . . . the best means £o Sthat end is o opAan the
channcls of oomruricatiosn, rvakher thnan to claze

them, . . ." 1d,, at 770: see Linmark ROGOA L ATED,

Ine. w. Townshie of Willinghoroe, 431 0.3, Ao, 92

18777, Eviresy if aduertising communicotes arly an
incomplete wersion of the relevant facts, the First
Amendment  presumes that some Acrurate informacion

i= botter than noe informaktlosn atn all, Bates .

state Rar of Arvzona, 433 0.5, 350, 374 (19771,

Meveriheless, ol decrsions hae
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epeech." OJhralik wv. ©hio State Bar Aszs',m, 436 D.5.

447, 455-436  (1978). 4/ Fallowing  bhat
distinction, we acvord o lessrr protect ion to
commercial Spesck bthan 9 other <constikuticnally
quarantesd expresSsion. Td.. ot 456, 45T, The
First Ammenarment intereste i Avery case must be
woighaed agaimrsk the aovernmenkal interesks Lo T
secvad by the praposed rggu1atinn. In commercial
gpeech  gases, a =substantial State bkaterest in
restraining  edpression ordinarily will  suscain
governmental regualation. Faor cxample, tha
govermment may regulate  commeroial  speech more
likely to deceiwve the public SYhan Lo inform i,

EEjedman G, Bogars, 440 D.s. 1, 131, 13=16 (1879},

or commercial speech related to illegal activity,

Fittsbuegh Press Co. w. Pittsburgh Cormm'n on Human

Felatiomns, 413 0.5, 378, B2 (1972].
Irn applvying this lowsr srandasd of review,

however, this Cour s has be=an partyculacly
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unless the method of regolatior ia carefally
desigred ko achiewe the State's goal. Two basic
criteria have been ugsed o evaluate limitatrions an
commueecial  speech: i} whet*her the rFesErichion
directly adwancesz the govermmonkal éﬂ!ﬁrﬂﬁhﬂ o b
served; and (ii) wnether the resboickinon ceoaches
only that speech which imperils those internsts.
Under the firsk ¢rit%rinn, khe Court has
pwerkierned regulaticns that do noe =ecvws direct]y
Ehe  skate inteeosks  affered to  support Ehe

rastristion, In both Baces and Virginia Board of

Fharmacy, khe Oourt concoluded that advertising
could not be prokibiked simply £t protect  kEhs
athical or perfortance standards of a protession.
The proefesszion itself cerktainly may be regulated to
furthaer the state's wntere=t in the inrtegrity and

computence ©of 165 practitisners. Virginia Boacd ofF
F oLt -t

FPharmaey, supra, 425 V.5., at 770: See Onralik w.

Dhic State Bar Azs'n, supra, 436 U.5., at 4E0-462.




the Court Eound the adwvertising too wbliguely

re.ated to professional integribty and ability ta

Justifv outrvight. suppressian,  Td,, at I6E-348%. A=

the Coury nobed ik Wirglipisa Acard af Phacmacy,

“"[vlke adverkiging bBan does nol divectly affect

professionral standard=s one w3y o bhe obkhee ™ 425

0.5.,; at 7%, Similarly, in Linmark Assoc:ates v,

Township of Hillirgbora, SLDT A, W Frorime O

AcfFinite connection botwern Rhe bownship's goal of

inteqrakted housing and its ban on kEhe use of "For

Sale" signs Im frone of howzes. 421 tr. 5., ar Aah-

g6, In <ontrast, OQheallk upheld reste:ctions on

lawyer 2Salicitabkion  Lecaube  Shose  reskrictions

directiy reduced "the potontial for overreaching

Ehat 1% wnberont in a Tawyer's iR-DETS00

oolicitatwen of  profeszicnal  employment.” 435

0.5., at 448,

Tna second criterion foowuses on the sxtent

to wWhich the zestriction on commercial  spoech




Im ve Primus, 4356 O.5. 412, 420 (19731, In Carew

v. Population Setviceg, Tnternationad, 431 5.5,

gTR, T1-7T02 1877 we helid Lhat "argumants dn

not  jusiify Lhe Eotal suppression of advertising

cofortning contraceptives.”™ This holding lefr apor

the posoibility thal vke State could implement more

carefully drawn rTeslricbians. fee id., ar 712

[POWELRT., J., ¢oncurring in part and conodreisg in
rhe judgment}: sée id., ar T16-717 (STIWENE, T.,
concureingl. Altheough o peokibition of fawver
aduerlising was struck down in Bakes, wé oxplicibly
ard  not "forecloge the passikility that  Same
Limited sopplemencation, by way of warning or
diselaimer or the tike, might bBe regqairved™ in

prumcbioral macerials. 433 U.5., at dAd. The

CoJtrt followsd a like amalysis in Triedman .

Rogers, 440 0.5. 1 i1%478), when we sustained o

regulation orobibiting the use of trade names by

aptomotyrishs, We stressed that the roestrickiaon
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"hazs arly the most inciaentcal @Efect am bhe Conbent
of the conmercial Spoech of Teras optomeblrists,”
and that thobe professionals still could advertise
their servives, pPrices, ana  m@manner of  doing
business. Id., at 13-14.

In response bo the Fitst Arendment issues
raissd Dy oommercial o speech,  bhen, a  four-part
analysis pas developed. Ak Ehe outset, wWe must
dzkermine 1 f the expression i within the category
cakeqary of  commercial  sooeeh. Mext, wa ask
whether the  azsertad gqovernrental intevesk 15
substantial . [f both ipgwirics yield positive
ANSWE TS , then Ehe  segulacion is  walid il it
Aireltiy advances the ctate interest and if it Aoes

not restrict o¥pression unvelated to bthat inkeresr.

11

We now apzly thi=s fowr-step analvysis for
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The Hew Yoark Court of Appeals guestionoed

whether Coptrral fudson's advertising 16 onvikled Lo

proTtaecticsn as edapmecoldl seeecch.  Berause anppollaoant

halds a monopaly owsr the =zale of ewlechkricitby in

ks eeyvige area, the S5tate court sudgestod Lkhak

Fhe Cormission's order resStricts @0 commercial

speoch ol any worth. That oourt  =stated that

aduerkising in sJch o "noncompeticive market™ could

not  improwe the decisicrmaking of corsemers. 47

M.Y. 24, st 110; 390 HKW.E.24, At Th7. Since Ehe

informational Euncreicon of advertising is the

primary Basic for Lo protectlorn under bBhe Fivst

Amendment , oee First Mational Bank oFf Bostan v,

Bellnkts, 435 0.5, THES, T (19741, the Sourt Saw

rne constitutional problem with barring commereial

speactt Ehat includes likckcle useful information.

Tnis reasoring, however, Ealls shoro of

certablishing that appellant's advertisicg 128 notk

commercial speech protected by bthe Firzst Amendment.
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markets,  soelh as  thoze for home heating  and

industrial power. Thizs Court noted hhe oxlstonce

of .nterfuel competiticon forty-Five years agqo. Seo

West Ohig Gas Oo. w. Fublie Sfcilities Comm'n, 294

M.G. i, T3 (193%1, anil  fach EneTgy L AR b ol i
CORY inues T offry poouliar ar]var.u:ages and
dismadvantagez that may wnfluence consumer choice,
Fric CONSUMECS in those competitive markets,
advercising by utilitwes is Just as valuable a5
gdueeerisang by unrequlated firms. B

Evan in monopoly markets, suppression oF
advertising trodwces the information available for
cansurer decisions and inhabits the rteallization of
the goals of the TFirst Amendrent. The MWew York
court's  argumept  ApPoAars a0 assume Ehar Ehe
providers ofF @ monopoly service or  product  are
aflflicvked with an irrakional desirs o pay for

ineffective adwerlisipg, Mgk Rasipesans == £9an

requlated manopolied —- afe anligely to underWrite



14,

husiness, R gonsumer may npeed irformation to aid
hiz decisicn whetrher o not Eo use the monocsly
serwise abk all, o how much of the sgervice bDn
shauld porchaze. In the apscence of factors that
would distort the wtilaky's decisior Eo advertise,
tne fact that a business i willina to pay ko
prafaks it prodoects relflacta a helief thkat the
advertiislrg 8 of interest Eo consumers. _as
Since mo such extracrdinary conditicrs have been
identified in thisx rcase, appellant'sz monosoaly
position  does pot o alter the TFirst  Amendment's

protection for ics cammetrcial sperch.

The Commissicn ocffer= twax state interests
ag  justifications for the ban on  promstional
advertising, Tho  Ficrsk focuses on the cgrrent
energy  Situation. Aoy increase  in demand  for
electricity == during peak or off-prak periods =-

mran s greakter COOS UM T Lan 33 BTy, ke



In wicw of owur countcey's Acpondence  on onoray
resources beyond our comerol, no ane ¢ar doubt the
impartance of  energy COngeEYation. Cleatly,
therefore, he DEhatro internst amsser ed ig
substantial.

The Comr 155 1 also arques Ehat
peomotional advertising will agaravakte ineguitios
caused by the fallurce ko hase the otility's rates
an marginal esst,  The utilitimg argued to the
Commissian that §if they couwld promote the wse of
clectricity ip prriads af low demand, they would
impEowe Rhelir uwbilization of generating capacity.
The Commission responded “hat promcticn of cff-oceak
conSumption alse would increase consumption durcand
peas pariods. If vweax demand wers Eo rise, the
abzence of marginal onst rakeos would mean that the
true oosts of expanding productich would not be
reflétted irmn the rates charged Eor the additicral

power. Instead, the extra co=ts would ke borne by
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stpuctures inunlves difficcit gquestions of eeonomic
sueply and distribathonal  faivness, 10/ a
choice properly confided to khe regulatoery Bodios
that owverzee ctilitios. We recognize, of ocaurse,
tha Stata's clear and suhstantial interest in fair
and effecrive ratemakaing.
1

Tn evaluyating restrickrens oan commercial
apeech, we focus on the relationship hetween Ehe
Stakte's inkterests and the advertizing ban. The
Statw's interedt in operay conssrvation is colosely
related ko the Comnission arder atb issue heree.
The ictediidte connection Detween adwvertising  and
Ademand for electricity is plain. Ceotrair ladsan
wangleg pok coasest the .adver’tiﬁinq ban unlez=s it
belioved that promokion would Loctreasce iks sales,
Thuz, we find a direct link Deiwrep tNe skate
intereost in fonscprvakior and bYhe suppression of

poticvioner's advertising.
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speach protecked by the First Amepdment.  The link
brtween khe advertising prohikicion and apperllantc’s
rate struckutec 1%, at most, teagous. The iteack of
promoticonal adlunrtising [a],] the cayity of
apeollantts FATOR is highly cprrulative.
advprrtising co inecrease of f-panl agage would have
o dncrTeatse oeak uzagqe, while all other EBavtors
directly atfecting the Fairpess and efficiency of
appellant's rate SLTUCTUYS TRmATREd ooenstant. Such
conditioral and remcte cventuslitics simply cannot

justlfy suppression ofF apoollans's advertising.

Finally, W conaider whe ke rhe
Commission's suppression of commercial speach 05
Timitad to advertizing that woyld affect adversely
Lhe sub=tantial SLALP interast in AROECqY
cohnservatian. Central ludsaon emohasizes thak the
bar vreaches all oromcocbional advertizing, reqardless

of the impact of Ehe <aoukod sccvicn an owerall
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gaving of energy, or Lthot would cause no net
increass 0 energy use,. But for the ban, appellapt
continges, 1k would adunytise products and servicoes
that are efficient in their use of enrrgy. 114
When the State reanlates commorccial gpeech
to advance directly a zubstantial state interesh,
the challenging  porty must identify conorete
inflance: whire ke regbrickbinns avwcrsben  Ehe
underlying justilicabion: Broaare this  case
involwes a facial attack on the Commis=sion’=s arder,
the rocord  peovides no basis for awaluating
appellapt'ﬁ contenkion that tEs  adwertissng has
been  suppressed weorgEelly. rys Wi Sannot
deteemine whether in fact  appellant has  bhoeon
pravent=d from promoeing elagirig snvvwices thas are
in Marmorny o with tha Commisslon’s  peolicy af
restraining e BTy COonsumotion. Thea record
provides »a auehoeiLobive svwidercs That appellant

carcently can offer serviges that would conssyue
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is Tewerbroad.” Gyerhreadth  theary permits A

lit-gant ko allege a First hmeandment wiolation =wvan

if b ¢hallenged tegulation has not reskricred the

livigant's speech. Broadrick w. Oklabamo, 13 L5,

AT, RiZ-R13. Mk theary Agrives Troe the

tecognition thakt ovechraad regulacion of owpression

Tay deker probected speech of parties not Beforne

the vourt ard Lhcreby escape judicial revicw.  Bat

orecbreadth ANALYE LG, which is dinfavared

afherally, Id., av 614, iz espergially inappropriate

in the context of commercial speech.  Wre have noted

that commercial spoeckh —- vhe offsoving of ecopnomac

gelf interest —- 13 & particalarly hardy breesd of

erprengian., B cormercial 3peaker pd opar Tikely Eo

[

be dAecerree] From oommenication aned 5 i oa gnood
posikion to Jdesermine whepher its exoreszicn is

pralected by the Ficot Amoodmont . e Bates v,

Apizang State Bar, Supra, 4311 0.5, at 3B0-3B1:

Yirpinia State Board of Pharmacy. supra, 423 0.35.,
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Central Hudson orasanhs T Wi Shne
apnstitutional objectiont ta the advertising han:
T™iat 1t 20105 the yutiliey sgoal orotectior of thoe
laws undetr the Fourteenth Amcadment, and thot it is
uncenstitubionally wagque, MWeirher claim bas rerit.

Appellane's k= NN ) protece ion arqumenk
apphasizes thar Yhe advertising nan does not apely
Eo enterprizes that marke:s ovher forms of anerqy.
A5 a regult, Central Hudson <contoends, the Dan
irrariapally sipales out the sxpression of elechkric
utilikirs, This argument  ignores  the Stace's
reliance on 148 special aukhgrity over veguiatod
indaskries, Tt also runs  countar ta the Jany
decicions: of thic Couer \R01ding, »~ren a.a to
untregulated husine=sses, thas S0 laong as the
qovernment has a ratiomal basis for kEts ackian, it
oy ondertake partial regularics in cursdit o af oA

valid qgoal. See, ep.q., McGowan w. Maryland, 366
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We alse sSee¢ no Eatal vagqueness in the
agoncy's order,  The Commissien banned Sromokiond)
advrrtbising and prrmitted informational atverbiaing
that would mot incroane aggreqate cales. "[¥len of
common intelligence” would Rave litele Jdiffaculby

parsing fthe Commission's ordec. Connally v,

General Construcrien Co. . 289 1V.E. 1RS, 2971 [182&7.

In  any ™vent., Rop Commission's meckanism  for
sareonlng "informational " advertising would prowide
imwortant guidance to apncllant i understanding
the procize rveach of Ehe Copmissicn'"s arcder. Ly e

3/

cel w. Leseer CAarvier=s, 412 0.5, 543, 380 (1897570

Accordingly, She judqment of the New Yor 'l

Court aof bppeals is

Eﬁfirmed



Mo. 79-365, Cenc-al Hudson {ias & EleCcEric

CoEp. %, Public Seevice Comm'n of Stake of Wew dYork

FOOTHOTES

Dos, 5S0FED

17 "Marginal cost® kas been defined az
the "eoxtra o ar  lacrerental cost of oroducing an

extra unit of cutpue.™ P. Samuelson, Economics G467

(A0sh ed. 19781 (erphasis suppliedl.

2/ Central Hudson also alleged that che
Commission's ordey egeaches Deyond  Lhe agaongy's
Rratutory powerts.  This argument was rejected by
Ehe Hew Yook Court of Avpeals, 47 H.Y. 24 94, 10E-
104; 3199 M,E. 23 799, 7%2-7%9 (1979), and was not
arqued to this Court. Tn aldicion. =his liftiga-ion

does nob now inwslue She thorny Queshion of whether
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Bivisiarn of State Supreme Dourtl: Rpp. to Juris.,

St., at 22a |Feh, 17 1378 {8iate Supraome Court).

g, Ceg Bates w. REake Har of AC17003,

413 n.3. 250, IET 41877 : Jack=on & Jeffrics,
Commercial Speech: FRocohnmic Dus  Frocess And Ehe

Firskt Amendment, &% Wa. L. Few. 1, 38-3% (19797,

5/ S¢o generally Wote, Ficst Amordment
Frotectiorn Eor Commercial  Advertising: The Hew
Constitutiopnal Docotrine, 44 4. ©ni. L. Rew. 20%,

243-2%1 [1976].

6 1t is important Yo distinguish tnis
analysis Erom the Toverbreadth” doctbrine. Tha
latboyr tLneory permits the inval idacion ot
regulations on First Amendment grounds 2wen when

the litigankt challemging the -odawlatian has engaged

in no constitutionally oromgcted actiwity., E.q..



Fxl.

COUTT and t ey oby rECAace jadicial Tavicew.

Broadeick v, Oklahoma, 4131 il.5. B0, BI12-613

(1973}; sro ¥ote, The First Amendment Overlroadbhn
Doctrire, ®31 Hartv., L. Rew, #24a; 353=85%F (153701,
The likelihowd of this cestrairt is less o the
cOMMersial Bpecsh contoxk Wheve the swpression is
“linkeod to commorcial Well=being™ and theraefore Is

ot "particuolarly susceptiible to beisg arushed by

avierbraad  cequliokbion.” Batoes w. Stakse Bar of

hrizonma, 9213 U.5., at 341 L1977,

I this vase, Ehe Copmizaion's probhibicion
acti ditectly amainst the promotivnal activitiees of
Cenbkral Hodson., Touz, khe owvecbrreadth Aoctring's
conCerns as ko & litigank's standing are  nar

relmrant Roroe, a0 We discouss belaw, 1 o,

i’

infra.

5 Wo potre rhat she Commission arder ax

1550 Rireo WAS Aot prorulyataed g gesoorsr Lo an
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makes no gla.m thabt an e@crgency now exiscs.  Our

Argision todav does not addrass the oowsrs thak bhe

ctnne wnald  have owver  wtility  advertising In

CcHergenny Cclrocumstances.  See Stace w. Oklahoma Gas

b Electric ©o., 516 2.2 ARY, #95-858 [Okk. 1977,

F ¥4 seyeral commercial spenon decizions

have irpvalwed enterprises suabiect Lo extonsive

shate cegulakion. E.q., Friggman "wv, Hogrrs, 440

U.S. 1 019T%y  [eopramebrcistslr Batos vo Arizonra

State Bar, 433 U.5. 360 (1977 {lawyersh;y Virginia

Srace BAd, of PrRarmacy v, Virainia Ditizens Consumes

Council, Inc., 426 U.8. 743 [I187&] [echarmacist=).

9/ There may be a greaker incenkiwe tor
4  UkiYiky va adwertise  if it can include
prorot ional  expenses in dekermining its rate of
return rathier than pass those costs on Solely B

ghareholders. Suckh a oolicy, howower, hardly
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West Dhio Gas Co. v, FPoblic Utilities Comm'n, 294

G.5. &3, T2 £1935).

107 Jae W. Janes, PBegulated Tadusbrias

191-28T 124 ed. 1974

a1/ Amang these doeviges arse the Theak
pump,* which both patkirs ackoowledas ©o b= 3 maior
improverent irn =lectrical beating, ang bhe wae of
clectric heat as a "back-up" to solar and othor
heat scourcas, T:oe Comhission, howswer, disoufes
Ehe efficiency of taose devieses amd services, and

neither the Commissign's Poligy Scatement not LEE

Arder denwipg pehcaring addreossed this is=sus.

127 Indeed, whinm Certral Fudsaom

carmented A ks nrotsal s capk i sue the

adverbicing ban, kb skated only  aeporal Fivsk

Amendment obiections to the oroqibitfan. See ADP.
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which the Commissien acted. In wicw of che wide
mandate ordinarily accarded requlatory bodees, the
Hew York Commission's powers are unremarkable., The
Commiagian hoids agchor ity for the "qonetral
supecvision" oF eleckric utibities, Puhlic Service
Law, B &6, mubd. 1 AMoREInney 19__&, gas wall as "oll
powers necassary or peooer ko apohble R Lo oarry
wut the purcoses af" the pPublic Service Law. Id.,
£ 4, subd. 1. The Lagislature 4l00 has instruoceed
Lhe agency "to CRSCEY 3T0 all PeE=SOans a el
corparakions .« . . to formulate and cocry aut lang-
range orograms . . . [far] o the mreservation of
envitenfontal  valoues  and the capseryakbion of
natural  resoucees,” 1_.:_1;. % %, sukd. . Theor
arants  af annoriky raige FLo ronstitutbicnal

Gifficulties.
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1
DOS, ﬁfwsa

Bo. 79-%65, Ceontroal Hadzon Electric Carph.

¥ Fub:lic Sarveer Commiss:on of Yaw York

EEVERSE, WERSION (I

MB. JUSTICTE PCRIELL cddelivered the apipian

ot the LCourr:

———

Thiz case presents Ebhe guesiion whebiler

the Punlie Sorvice Commission of the Sktake nf Yew

|
fTurk violated the First  Amendment  when Qb

completely banned Marometional” advectisina By oan

electric ubilitny,

In vecember 1973, btae Commizzion, apoelles
Mere, ordneed chat elecnric ptilitics 197 MNew Tark

Svare veagse all advertising that "oromot|fs] the



Thrtte wearti later, when the fusel shortage
Lid eased, the Comrifsion teguested comments from
thte public an T3 proposal Lo continee bBhe han on
promoticonal  advertising. Gontrar Hudfon  Gas &
Fleactric Covoaration, the appellankt inm this case,
oppaxsed the ban on First Amemdment grounds.  App.
M0, Afbcr revicwing b vavlic comments, bhe
Commissinn exktended the erohibiticen in a DPolicy
Statoment i1s85aed on February 25, 1277,

Tne Commiszion rejectesd the argqument that
alilibies showld advertise o develop Consumption
during periols when demend {or eleskrissty 15 Iow.
The agency acknoWledgoed that hightr <onSutiprtion in
"ol f-prak™ perimds would have Thenoficial  sidw
cf{frers”  in permittina more  efficient use  of
genaerCabing capacity of oxizsbing power olanes. App.
T2 Juris. Sb., at 37a. But the #Policy S-atomeont
opeosEcd all promobtional adyerbisipg as copbrary bo
the national policy of conservinag energy.  HSince

o dralcrs are fLHE under the Commission's




said that iks ackion was likely ko "reoself in Some
damprning o f UNABCBSSATY ceoweh™ i eRergy
consumption.  Id., at 17a.

The tommission's ordert erplicitly
permitked Minformatiopa1™ advertising deosigrod Lo
cnoadyage "shafts of cansumptinn“ From poak Jdomand
Limgs to periods of low electricity dmrand.,  Thid.
temphasis i originall. Tnfarmational adwertiSinn
would Aot Seek to ingreass agaroegakte consumttion,
beb would invile a leveliing of demand throughout
any qiven 2d-nour periad. The agernoy ofbfered ko
review "speoci1Tio proposals by the companies  for
spegifically described |adwertising] pragrams that

mert These rriteriac” Td,, ar 1Aa.

When it rejected requests for tohcaring o0
the Yolicy Statement, the Tomomiszicon supplementeq
itz ratiomale toar the adwertising bar, The agonoy
onserved that agditional geperatian af aleckricity
prokably wouwld he more eipensive to praduce thidn

eristing output., JecauSe elcoirlicity -atog in Wew



cost af pro ting L hak axtTH OoWET . Tnis
Additiconal slectricity then would he suabsadized by
a1l cansumars vhrough gencrally hisher rates.  Id.,
Atk 5%T7a-SRa. The &takte atenty alse khogght thar
promiticonal advertisipg wourld aier "misleading
sigqrals" to bthe public by oppearinn Lo encourage
enerdgy consumption at a4 Rime when oonsercvation is
recded,  Id., ac 3%a.

Apgellant challengsad bhe order i Stake
oourt, arguine that the Dommisgior had o roesirvained
commercial  speech in vinlaktion ot the  Filrst
Emendnent. 2/ The CDemmission’s order was upheld
by the trial court  oamd ab (4,1 inkermed ate
apeellate  Seyol. 3 The Hew Tork Cowuct of
hppoaic alficied, It  Eound  1lik%le  walue  in
aduecriising in "Ehe moneomootitive market in which
glactric corporation? operate.™ 47 W.Y¥.33 94, 110,
3FC MWL.E. 2 Tas, TST O (1879, Bocaulne  QonSumesrs

"have npo choice regarding the souree of their

elactric gower,” the cougt denied that "prometional




chserved thot by EOCOUY AT LTg consumption .
proemctional agvertising of cloctric powtr would
only exzcezbate Whr o corcent cneryy situatien. Id.,
at 110, 390 H.E.22, a3t 756,  The court  conce]uded
that the gowernrental interest 1n bEhe prohibivion
outweighed the Timifed oopmsticokioral walue nf thre
commergial speech Al 18Sue, We poked jurisdiction,
U.5. __  1197%), and now reverse.
IT.
The Commission's  arder  restricts anly
cammercial  Sgpeaeck, Ehat 13, vepreSsion tewated
“=uillllgy -0 the soonomi¢ inkoerests of 1he speaker and
ics audiencs . ekl A s Aarqurs “hat
promaticnal  advercisipa woald ald  Consu®ers  1n
chaoosing among eeeray Sourcos, and oould Cadous ans
wses af electricitsy “hatk arte not inoonsistant wikh
Ene Commission's aoal of snergy conservakion,

The First pmensment, as% aoplied o the

states throogk the Pourteenth Amendmernt, profects



coMmer-ial  =zpeech  from  uawWwarrankted  goevesnmontal

roedulation. Wirginmia %%ate Bpard of Pharracy w.

Virgqinia Citigens Consamer Council, Tne., 425 11.%.

748, TE'-ThRZz (19761, Commerolal expressSion nok
coly aevwes bhe epeonomic interast of the s=peaker,
but  also  assists  coasomecs and Forckkeon bEhRe

Eac1aekbal interest in e Fullest ooog il

disseminalbian of ijjz?bit intormation.  In Aapplyino

the Fiest Ampendment ko bEhiz atea, we have cejected
the "hiahly soeternaliskie” wview that noveroment Nas
conplete powsry B0 SUppress ar megalate cormercial
speech . "[Plegnis will perceeive cheir own Bost
intarests if onlv they.are wall enocugh informed,
and . . . the best means ko that end is ta open the
rhannels ©of commuanication, rather than to close

them. . . " Id., ar THl: =ee Linmark Aszaciaktes,

Ira. w. Tawpsniw of Willinghore, 431 0.8, 85, 92

V197 T h. Even if advnribizinc oommunicates only an

incomolers wersion of she reloevant facts, bBne Figst



recognized "the ‘commomnscase' distitetion between
apcech pronesing o commercial btransaction, which
nerars in an area tradicicamally fubﬁﬂct ()
qoveTrnmant verulakian, nnd. nther warietiez nf

speech." OQnralik v, Ohkio State Par Ass'oy 4248 0.5,

447, 455-45&  [19TE). a/ e e

Ao oo et sl
b P ey, lllﬂ'e‘(‘am-ﬂ a lesser proteckian b

cormercial  Spoechk Ehan to othes constbituticonally
Juarantred exmression. Id., at 4dHh, 43T, The
protection avajlable far pIrtiecalay commereial
pepression tuarers aon the  nakuce  Botk of bhe
errpreszion and of the covermnmental iplerests Lo ke
aerved by 1k3 tequlation.

The First Arendment. 5 SOMOE T tfor

commercial  speeck 1s bated on the ipformational

function of zuch adverkisipg. Aee First MNatiomal

Bank% <f 8Soston v, Belloeti, 435 0.3, 765, 743

[1978]). Conaoadrnt iy, oo cam Fra o

constitational obkiectior Ee fthe  auppressicn of



Rogors, 440 ULE. 1, 13, 5-16 [(1478): Odhralik w.

Okio ftate Bar Ass'n, 436 0.5., abt déd4-46%, or

commecgial  sSpeoch telated to illegal o activity,

Pithtasburgh Preszs Co. Y. Pictshurgt Comm'n or Homan

Relatjans, 414 W.5. *76, 3IBH (1973, S/

Tf LYve votmunicatian is neither misleading

aar ralated to wnlawful ackivity, the government's

powat 15 more ciroumscr.ied. The stabe must assert

a fubstuntial inkersst to  he achiawied by

TeEELicTiong on comiwercial speech.  Morecwver, the

requlatory technlgque mast 20 ip propartion to that

inteEresk. Even 1iI the asserted 5caks interest i=s

gubkstankial, the lipitakion on Firskt  Amendmenrs

rights Cannot Sarvive unless t e mathod of

reaulation s rmarefolly desiqred Eo achicve  Lhe

State's qoal. This roncern may be measured by fwo

cribkEria. Fivar, rthe veosvriericon must dicoctly

adwvanee tre Skate ifteresSk ipvalwved: 16 may pot bBe

sustained if it providezs orly ineffeciive Or remote



ndA2r the first critericon, the Court has
declined <o vphaeld regulationz wikh  ooly  an
inditect ralationship to. the  state INLEYEST

involved. In baoth Bares and Wirginia Board af

Fhaemacy,. the Court roneluded bnat oan adveriisinn

ban eould not be impesSed simely Lo protocrn the

ethicdal or serfocparse srtamdards of a professisn.

Ty Dourt pgofed ip VWirkginia Board of Pharmacy,

"jt1he  advnrrnising han doss nobt girectiv affeot
profeazinnal ataadards one way of the other.™ 423
n.%., at Thi%, In Bates, we overtutned o0
advertisirs  pronfbiticn that  was  desigred o
probect ke "gquality™ af  a lawvwar's  wWork,
"RFestrainks on advertizing . . . Are an inefFeckive

way of deterring shoddy work.”  43% U.s., at 37R.

“he second critevion recogniuwes knal the
First arendmsnl mandates thak sprech rezstrictions

ke "narrawly drawn.®  In re Primuas, 436 0.5. 41%,




14.

Boseon v, Bellotii, supca, 435 0.5., at 794-795,
nor can it copplotely  seppreas inlocrat ion when
NarTEroOwaT reRFicLions an cdpresdion would soercwve ito

interest o095 well. for example, in Bares we

Pxplicitly Jdid not "foreclose the possibility =hat

same Limited Zupplemantaticon, by way of warping or

digclaimer @t tha likxe, might be required”™ in

vromotional materials., 433 U.5., at 184, Srae

Wirginia Stare Board of Phavdacy, Supra, 423 0.5,

ar T3, Mnad  in Carey w. Population Sarvices,

Tﬂt?fnﬁtiﬂnal.. 4231 .5, EBT7E, TA1=702 [(9YT1, wWio
fald thatr the State's "argumernts dSo not Juskify the
total fJdppressian ol adverbizing concerning -
contraceptives " This holding 1eft  open the
possinility thar the frate oould  implement more
carefuily drawn restvictions. - See id., at T 2
(PCMELL, J., concurring in epart and concurting in
tne dudgmentls ser id., At FT14-T1T (FTEVENE, J.,

g/

CANEITY 199 ),




11,

circumstanses, kthere 15 a danger Ethat a ban on
. . |

speecnh will parcly sareen from public wiew the o
i

underlying goverasental fpolicy. S Vifedeoid State o

Board of Phacmacy, supra, 4233 H.5., at TED n.8

VSTERART, J. . concur-img). lnderd, in mecenk yoars |
this Court has not approved & blanketr ban on
commetcial sDeech unless thoe fxoressicn ihks=1F was
flawed in Some way, clther becausce 1t was deosost ive
ar related to unlawbul activiky. i
In gomrercial spooch Cases, thoen, a favr-
port apnalySis ko developed, &t tha ouiget, we
must determine if the exprezsicn 15 protected by

tne Fivse Amepdmepk . For rommetcial spRech Do come

Wwithin that provision, :b at least must haemaccir g
ﬁ_uL_fHJﬂ‘JL{.ﬂhﬁ{dAﬂﬁdgiLﬂﬁ* .
-ETaﬁﬂd concetrn loawEal actiuit?h Bowt, we asz whesher
Lhie asserbted goverpmental inberost is5 substantial.,
I both Innuiries yi=eld positive anawerz, wWwe must

detgrmine 1if the regulation directly advances Ehae

govaromental iateresi assertad, and if it 18 no



W now apply thiz Eour-Stap analyzis for
comreroial ngeech to the Oommission's argquments in

supoor! of  1ks Lan on wromoctianal  advertisipg.

v

The Commis=sioa does a1 claim that =he
speEech at itswe  here sither 12 Lnacsuratc  or
colates toe unlawfo! acliviiy. ¥Yer Lhe Hew York
Caurt of Apoeals  guestioned  whether Centeal
Hadsan's adyertiguing 15 epnbicled o prolechklion as
mommersial SERCO . Because pgooallank holds a
Acnopaly aver ehe sale of electricity in its
SCEVICC Aren, bhe Btare oourt suTgesked thar choe
commissiants acder restrictd ne commersial speech

P9 AT {—

ot any wotth.  Tha "d_t_h.:.'-_ adversising

Tle wncil tated.

. o —_— e
i1n Such 4 "noneompetitive market" ¢ould nob Lmosore

the Adecisiaonmakima of consumers. 47 x».v. 21, at



1%,

This reaﬁnninqp,JHMfit?ET falls shork of

emtalishing that appeilant’s adverktizing is not
commerzial speech protocted By the Fivst Amendment.
Hoeonopoly over She supply aof & produce provides no
problection E;ﬂm corpetition wikn substitutes for
Ehat prodoect, EJﬂ¢tr3c Gtilaiters  oompeks Wikh
suppliers of Euel @il amd ratural as in Ceveral
natsrts, such as  thoese For  home  heabting and
industrial power. Thiz Court nobted the amistenca

of interfuel qompetition forty-five years aco, Sac

West Ohic Gas Co. w. Public Dtilikies Copn®n, 294

D.5. 63, T2 19350, atnd =ach  enerqy SGouTne
COML Inues Lo affer peculiar advantages ard
Jdisadvantades thar wmay Influence conzumer choico,
For COMISUMETE S in those comoethisiye mAar ket e,
adveebicing by wutilities is Jjust az valuable as
advertising by anrequlated firms. 9/

Hoap in mokopely markets, the suppression

af advectising teduces tne infarmation available



- b Yo pay  for
&inEFEPctiUP adverlisino.  HMost businessSes ——  ewen 1‘h“éh**ﬂ

requlared meropoelies -- aye oablilely to undorweitoe qmﬂf}ﬁiin‘*‘

promutional advertising that iz af ho inksrosh or = Y
LG Ei COMELUME ES ., M M0 ] rOYCEpELRC
f
legicimakely may wish ta'?ﬁﬁ&%"?hq tubl.c thak it
has develaped acw gorvvirens or kermz of  doing
business. M Cogsufer may nesd Znformation o awd
niz decigion whether or nol. Lo wge the mopopsoly
eorvior abk all, or how much of the service na
Should ourahase, Ia the absence of factars that

would distart the ctility's decizion to advartisa,

mm-—-—-— Ada f Foua ) - Ainrisns 2 Fe
i n . . . e s .
promote  ats products reflocks a belicf thar bhe
advercising |5 of interest to concurers. _los
Since mo swech extraoegdinary ooaditicns have heon
identified in this  case, appellant's  ronopoely

cositiop  dAors gt alker the Firzt  Amendaent's

protection for its Commercial Speosch.



15,

censscvation. Aryh LNCT & se in demand far

electricity == Jduyipg peak o olf-peakx periods —--

m&ans areaker COnSUMpE Lon o f EneTOY. HHIE

Commission arques, and the How York court Aagrmed,

that the Sbate's inlorcesht in copSeecving onergy is

suffigient to SUPDGYT Fuppression ot advertising

desigred to increase copsumpticon of olectricity,

Thmoowirw of our country's Aependence On enerqy

erRarees Loewosnd cur concrol, no one canm doubt the

impoartangce of  ppeoray cansatvabion, Plainly,

thereforee, tha At i1Atarast Assertad =

Substantial.

The ComMiasion also ATPUES tnat

promocional  adecrliaine will agaravate iRoquities

cauded by Eaoe failure Lo Tasc bhe utility's rates

on marginal onse, The wtilikies argued o LYha

cormission that iF bhey fould promote the use of

elenkeicity in periods of ‘ow domand, Khay woweld

impeadr their util:zation of gonerating copgck by,



14,

tree ¢oavs of expanding prodoction would notb ke

reflrcred in Lhe rates chatqed Tor Yhe additional

powey . Inskead; the extra oosts would be borne by

all CONSUmMEer S cthrowah Righot overall rates,

Withgut prenctional advertising, She Comrmission

stakted, Ehiz ineguitable bturo of cvonts would be

lasz  likely  t oCrur. The rchaita amondy rTaka

strucbtures invalwes Gifficult guesticns of ~oconomic

Sutply  and  Jicteibuticnal  fairoeszs, 117 a

——

choice peoperly coenfided to the rodgalakory hodios

that ogwerses pbkilities., HWe tacomnize, of course,

bhe Stakc's clear and substantial interest in takr

and ¢ffective ratoemaxing.

Mowk, we foeoaz 'on the dicectness nf the

relationpship beerwerpr the dtake's irtepresks and the

advrertising Tadba, Uneder Eliis OELTLe a0, b e

commissinn's lawdatls concern over the cduity  and

effivioncy of aecellant's rates dosis not provide o



1fpfss  S/BFE80 Rider 4, p. 17 (Central Hudsum)

We come finally co the cricieal inquiry in this

rase: whether the ¥mam Commission's complete suppression
of speech normally protected by the First Amendment is 4
valid means of furthering the interest of the stalke in

cockgy conservation.




17

promot ional a-rluc:l:i.ﬁinq an the FRUiY of
apwelliant "o rALMG is highly speculabive.
pdvrertizing <o incregse off-pesak usage would have
L2 iagrease peak usage, while other factors rchat
direckly affect rthe foirness and officienoy of
aporellant's rakes remalned copstAn . Surch
conditional and romockEe cvenbualicies sirmply cannot
iust ify silencinng appellant's oromotion:sl
adverti=sing.

Lt ronEEAST, the SHtave's inberess in
ergrgy  conservation iz direckly  advanged by Ehe
Cormiszien order at  isgue heroo, There 15 an
immed’abte connection between advertising and demand
For alretricity. Cenkral Hudson wowuld not coneest
the advnreisipg bam unless 1t belicwed  Fhat
promotion would incvease its sales. Thas, we fipd
a  Hicrcd link hBotwenn  the  state  inkerest iR
somnervakion and the Commi=ssion’s arder.

.



15,

(5“) AT ST —eakd. e Fy  this o crddeddin, Th
Commission"s order reaches atl promotional

adsrerticing, reqardlans af bhae impbact of the Fouted
service on averall  enerogy unao, But  the ensrgy

conservation rtatienale, as important O Lt 14,

cannot Justify Supprenaley informatior  about
eleckrical devires or Services Bhat fu:m].-:‘. resuic in

a ret zavingy of ensrgy, or even that would cadne bo

arl. ipcredds 10 enagegy use,.  In addizion, eere—ienae—

¢ o .
f.’i_“;"“"-'.._._,_"{"""'* "‘""'"‘"t"'"_,_._,/' tep e Al
by o> shu'.nunq}.tﬁ'&'t a meore L emited qEEiJU'l*ElEEFT:}'

G Mok Cokhesd” 2 prrrtaTfiinad, ot e eing, B diaredh -

stechn rgud, such _aswa-reguirement—rhat—advert-14ing

| U A

}-""--1 zarcy  reminders  of w_‘_ﬂf Mﬂ,ﬂ_,

- -
i [ m..}'w.e.&;.,r
eonserval iDmewould rot Srzwc}lthg ftatc’ s intarestd | gt -

oHA—he

Avpoellankt insists thak bat for ihe bar, ik
would  advercise produces gl Serwvices fhae  are
cFEicient 1n Ehelr use of crwcegy.  These incluode
the Theat, poemp ™ whick kRath parcicos acknowleddqs Lo

e o major improvement in elecliric heating, and the



Stattment nor itz crser denving rehearing  made
findings on Yhit  155ue. In the ahsonce of
auttoritactive findings to the comtrary, we Tust
credit as within the realm of possibilicy the claim
tha: =iectric h?at can ke an =Efficient altecnative
in gome circumstanses.

The Cammission's order prevenks bebikbiaper
Erum promobtina electric sercvices bEhat either would
eoduer wenetyy use by diverkbing demand f{-om less
cEficiont souroes, 9y that wonld gonsume coughly
the same amount «af +fnetrgy a5 do Aalternakive
SOUT DFAS . Ik ¢irhoer it ueatinn, LY ncility's
ardvertising would not  endanger  consercvation  ar
mislead the pgblic. By suppressing sume gpaoch
Lhat im na way iwpaics the Stabte's inkocest in
e COMASEEVAL 10N, the Commisasianta nEdry
violates t e Hirstk Arendmenk A fid mest [+

invalidated. Bne Pirst Nakiamal HAank of Roscon v,

BEellarti, supra. 157




1fpfes 5/76 /780 Rider-A;p; 20 1Central-Audzon)
-

We are not wunmimdful Af bhe natiomal interestc in
BOETqQY cONERrYALLIon. We accopt without reservation the
ardument thatr eonservation, as well as the deyelooment of

alternate enevrgy soureces, is am imperakive national gqoal.

Administrative bodiecs ampowered Lo regulate slectric

.utilitiesé such as bhe Mew York Commission -afﬁthe authority
== and indeed thgﬂr- to take approprlate asbtion te Further
thia geoal. When, howowver, Suc?&ﬂtiﬂn involves tha

suppresaian of gpeech, the First amendment roguises thak tho
m.fn-\.dr"‘x ——

.-"-- - - . .
# be no more cxtensive than 1s nofoessary Lo serpve Lhe stabke
!

—_——— e — ———

interest, 1p this cas:T}EE_;E have shawn ahowe ) the rocard
bafore us fails Lo show that the total ban on pramobional

advertising meets this reqQuirement.




0.

policy of conssrvation, the Ceomreissicn  couwld
at-ampt to restrice the format  and  content  of

R }g‘;&f..:,,;.:.;:ua—?{nel_-«
Central Hudoan's adveplising. It Tn1-'|'1l: Erpquicd
Ehat Lhe aduvertiscments include informatinos abouot
Lo poelative cfficiency and s~xpense of the offormd

servica, bath vader current conditions and {nr the

foresesable futuara. Cf. Banshaf w, FOO, 405 F.24

1082 ORI 1968, core. denierd, g U.5. Al

[196Y7, T the ghnesce of A ;Enmaﬁllingj SNowWing —ﬁ’r
— =

that more limited speecn requolation wou'ld be

el feck Lwe, Wwe Cannok ATPpEOVe Lhe comilete

t Central Hudson's adueerkising. 11/

Ty

L o—
F_F~+«Ihe reach our Judgment today with a Full

o

Enaergy CoOnsSeErvAabion. Aegqulatory bodies li%e tha
wew York Commission hawe the aagkhercisty, and che

[duty, t0 cade appraperate actian Ea resalve this

opreciation of %he impoerative naticonal interest In é? ﬁxﬁ\



1,

b .
] anly that apssch that s shaown to Be contrary o
' confervation and ikt mus1. adnpre gl ghery
25
terhniguast that stil] eBermit the widest ponsible
L]
disseminacion of informabian.

Arcordanagly, the jwudgment of tho How YWork

Coure of ApoeEalazs is

BoyirTteed.



fo, 79=54%, Coptral Hudson Gas & Elactric

Cotp., W, Public Servieces Comm'n o of State of New ¥York

REVERSE, WERSION 1T
FOOTHOTES

nos, LA4780

1/ ™Margaimal oose™ has been definoed as
the ™extra or incremental rcost ot prodecing  an
extra unpit of output.” P. Samuelson, Toeancmics 463

(10th ed, 19781 (emphasis in origirall.

2/ Contral Hudson also alleged that the
Commission's corder  rteaches Beyord  bhre agency’s
statutory powers. This arfgumenk was cedeckod by
the MNew Yoark Cowrr of Appeals, 47 W.Y.2d %4, 102-
104 390 H.E.23 749, 752-T734 (1979), and wWas nrak

argued to this CTourtk..

37 63 hpp. Div. 2d 369 [V97R) {hpneliate




FHZ.

4§33 0.5, 350, 31 419771 : Jackson & Jeifries,

Commercial Spoech: Hoopomie Dus Process and  the

Firut Pmendment, &3 Yo. L. RAew, 1, 32-39 (1979,

Ls Im moskf ather oontexes, kthe First

Arondment pronibies sooech vequlation that 5 boged

an tne gontent of the messzagqe. Consolidoked Edigon

. v, Public Serevicr Caomm'n of Mew York, Ho. 79-

134 ¢ » 1280} =lip op., 2t _ . T;u fustures
ot  commercial  speoch reerfsit rrgulation of Qts
Contenk. Firot, Cofrnere ial sorakers have
oxtensive kpowledar of botn Eke market and their
produycts.  Thus, thev are wellezituated Yo cvaluaee
the accurasy of their sescaaes and the lawfulmezs

of the wnderlying activisy. RBatces v, State Har of

hrizona, 4%% n.5., at A1 4197TTi. Tm o Additiom,
commetreial sperch, the offspring of ecommiie S0l f-
interast, is a  particularcly hardy  brecd  of

eXpression that is not "patticularly suscephible Eo



LU

defin:te connection between Ehe bownship's gQoal of
integqrated housing and its han on the use of “For
Cale™ signs in froot ot fnouses. 431 OL3., af 95—

G,

7/ Tt iz amportant ko distinguisn bhis
analysis  Eroan  Bhe  "oawerbreadtin"  dockring. The
latkeer Lheory permiks ke invalidation af
requlations oo Figstr  Amendment grounds oodon when
the litigart challengina the regqulation has Enq‘aqud

ir no constitubiamally protected activiky. E.gu,

Bunz w. Hew York, 340 G.5. %0 113515, The

aversreadth doctrine derives from the recoanibion
that unt&nﬂtitutiﬂh&] restriction of expraSsion may
deter protectod speech af parbtaies rob before the
Caurk and thereby e Lo ape Tadicial review.

Broadeick . Oklahema, 913 0.8, 691, HK1E-6113

1973717 see Hartsa, The First Awcrdment Deeprbreadbh

ODootrine, &3 Haerw., b Bew, B44, BES3I-85%8 (1970(,



Frd.

regylation.” BRates v, State Bar ol Arigona, 433

1.8., ac 381 (149717,

in this case, ehe Commission's problbision
actn dicackly against <he promotioral actsvities of
Central Hudson. Canseyuently, overbreadth analysis

iz not relewsant bo thio deeiziom.

Ei The Commissicn order at issue here
WaSs 0t pronulgated  1n cesponss ko oan el cgenly
Sirtuation. &Alechouah the adwercisipg bap iniciallw
was prompted hy coritical fuel shoptoages 1o 19T,
those =ame g¢onditions <id net prevail when the
Prosenl order wazs  aporaved. e AaveE. ko Juris.
Zt., at Eda. The Commissicon makes oo olaim that an
EMETQRICY NOW axizts, Dur deci=zion today does nos
addriegs the powers that the state woald have over
utility  advertiting :n emergency cirvcumstancss.

Srne Atate v. Dklahoma Gas & Bleckpic Ca., 5% 7.2d

SET, H93-A9% (Ogl., 1%77).

Breed -
Lokl A
Al Ak

e dtin Yoz

Hewn Ha Al
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jroat—_ >
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stakte Tepulation. E.q., Friedman v, PRogeri, 440

U.5. 1, 4-53 {1979 joplometcistn); Bakes w. Avizona

State Bar, 4331 U.5. 3%] {1977 [lawycrsly Virginia

State Bd. of Phatmacy v, Vieginia Citizens Consumet

coauneil, Inc., 42% 0.1, Tag,  THO-752 0 41376}

[prhaemacisks) .

107 There may be a grealer ipcenkive for
4 wtiliky ko advertize it Lte oan inrieda
Promational expenses o doletminior its race qt
teturn tather than pass those caosks e salely to
sharaholders. Each a4 policy, howewer, harcdly
diztores the ecopoemic dacizien whether to

adrerbtize. Unregulared Lusinesses pass on
prormaticral  costs to ponsume-s,  and this  Sourt

exprassly approved the practice Ffar usjlitios in

West Jhio Gas Lo, v, Public ilitics Comm*on, 294

.5, B3, T2 (193581,
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sysbe@m of  preeviewing  adverkbising campalans to

imsJdre  Fhak Lhew will not’ Aafeat conzerwvakion

colicy. 1 'mpes ingbjibuted sech a epogeam Tor

approving "lnforsakionat™  adwertising  upder  The

Policy bHtatement challepdared in th1is case.  Sees p.

r BUREA. We havwe obzopved Ehat commercial speech

is suchk A srurdy  bBrand of PROTANS LN “hat

tradicional pricr testraint doctrine may not apply

L= T N Yiraginia Board o Phnacwmacy w. WVirginia

Citizeas Consamer Council, Ioc. . 425 0.5, at T

n.d4 {18767, dnd in  wother areas of speech
regulation, such Az ohaceniky, W ha;e recognt zend
Lhar & Prescracnming arrangement CHRTL LY
confbitutional muster so long  as it incloudes

adequate Procedural safequards, Feoodman U

Maryland, 382 0.5, 51 {1965},

135 1p wiew of owur concluisior thay the

Commission's adwvertizing policy viclates the Firsse
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Thiz case presents the guestion whether a

regqulation of the Public Service Commission of the.jlate of

-

Hew York is viaolative of the First pmenditent because it

£ é

completely pans “promotional® advertisning by an electical

utility.
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Contral Thilenn Cas & Eleetrie
Corpozatiun, Apacliane,
i
Publie Seeviee Comnmijzaion
aof New Yurk,

O Apees] P ke Court
|:|-E' .-'!-!:lzll_':ﬂ.% I:Ir :"-.-E'l.'.-' Y-ur]{_

[aday —, 1980]

e Fosticr Poweln dofiveeod the aminjon of *he Caarl,

Thig erse presents the gquestinn whether g eesglacen of the
PPuleloe Servime Comncesion af e State ol Xew York vinldes
the First dcwcloens becgusr in corpielely beng prognct;enal
alvertising by an eleeirppilacility.,

T DwerambieeANT3 . 15 Cotmnt=tion. appetles here, nrlered
thad e lee i ilities i Mew York Srate eoast Ul uberridsing
thet “prgacd fex? the use of eleddnieit.™  Anp, e Juris, St
at dlu. The arer was Sase] oo the Cwnninission s Asidoeag that
Ttho redcrennnsrtiod ubiody svstem b Now Yors Sl sdors
it e sullicsent el stosks o spurees of 2Epply 4o mostinne
FurcsLing all eustoreer demmands for dhe 0731074 winter.™
fid., ar .

Thrrr vears ladee, aloen ele fuel #loctees Iipd cawed. the
Coanzez s reneston scnmereds Joon e bl on es pro-
pwa] ca socdine e LBum on prospohiesal aelvertsane, e
iral Bhitisen Oies & Ficerrie Curporation, the sppelaant o bhis
ez, apposed tle bar om st Aeeelnoent greuels, A,
AL Afier reviewings Lhe pondie eonereends,) Ll Coonampszim
ectencded the probibition oo Policy Statoweat sencd on
Felhruury 35, 15997,
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Tl Commission rajerted the perameal 25 oritties elonld
siiverlize i develep rorsamption Auring pozpods welion gl aed
far vleerrieity is fow, The ageney ackeowh -lged that fieler
cousmpiriong qo "ol peak”™ perie s wenld iuove “laeni-ficiad stfe
clved™ I peemitding mare ¢Miciont wee ol generatinge eapacity
al existoes power plants, App 4o s, BEoar 373, Bt the
Polivy Staeement osmoserd 210 promoor sl adverti=ing s con-
trary to the natienal seliey of ronsesvin enerpy. Riper ol
flealems are pnk wndeor the Cammission ™ jregEdiction aml thus
eeraain freo to advertise Ao agenew vecigeieed thal the han
caze aelieve oale "oopeemesd o monssreationien T B0l ke
Conmissier £33 Bt its aetion was el to "rezaft in samre
dlpopening of unnepeszazy prowlh” in coeopy consnreplion.
T BT

The Commnisdor™ onfer caxpbeitty permiteed "informpe-
Eoan T arlverti=inge riesianed 2o oncoureme =0 e of rotsunns
tiers” T penk clemend tiaes toopwerieeds af low eleetsisny
dewand, Al Temphasiz e orginat, Inforaeatinnat a<lvee
ticlen wrnhl st =oe% oo ineteass gearoepte mosciomption, bt
wiehld nvila a levellivs of deacand ehesnedang any e 244
Leair periel. The awener offersl 1o prvciew Mepecifie nropaosals
B thi eemppnies Sy speeifically deeecbieet [adeseizing] pros
gravng thal noert thees critetia'’ fo, ad 38,

TWheti i# reaeeded poquests For pohearing oo the Poliew Brates
ment, the Commicsion supplemented e metonele Tor the
arhvortiziza bae The seenee elesessd that sl liconad peneen-
Hoen of alecirieity vty wonle] bBie arova rxpeslee to prn-
ilara Thaoa eaistiog mtpie, Beeanee olesieipile rates in Mew
Fork were anb thes eoleyladed e thie beiz ol tpareinad ro-t!
the o ssiee: Feempme] 130 sl lininmal :::,:',':|1||;. waigle] Tar Ir_'uﬁn:'rrr
bedew abe ezl onab ef peoviding that el poveer. This
welditiomal elertriceiy le-r:'.v.m;]r’l T snlaielimsl T a1l eon-

TeAarzingl oo s by el s e YAt ee fzenenedsl cort ol
prklucme an o cetea wee A et P el -an, Teossoues 455 [(W0zh
e, IDTE [omeplesi: us orzinal ),
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sreers dhroneh menetnlly Laghier rree. FEoar BPa-05n. The
stale agencr tlzo dhoopght that proeantiomal pdsertisimg would
mive mieleading sipeals’ Lo thor pashlie by apsearing tn eneour-
fFe CROCEY CORENIMpPLEen af & Lo wicn consarvalion j2
nipcded. Fof, al .

Appellant challmmed the arder in state caurt, argoisg that
Hie Comunissiaon Bad sestrcned rorcmersiczd speo-h 3 vialaginn
of tho Tist Amendment”  The Comamissinn's oelar waz
meteld It the beind eoort zed ad the idesmodinte appellte
Teweel 7 Fhe Weew Vrek Comrl of Appeal: affirmed.  Te fonndl
Tl ealee I adverfgiog in “the neocorseedilive market in
whicl elestzie sorncralions ejerbe” 97 N0V, 0 9f, 110,
AMNOE 3 T4 TAT (1070 Beeanse eensamers “lave wo
choive repaelieg tles e of theie cleetrie poewrer.” the conrt
fenise] that Y prometivnad wlverlizing of elretriests maeht enn-
trilaie to sovierr's e terest 31 Sinformed anel relialle® reonomie
droisipnicakioe”  Flad. The court oo observed that Ty
PECQNTARInE coesumption, oremaolional adeertizinge of oleeirin
nowcer sl anly evacerbale the eircent ensrer siSestion.
fod, At THm, 300 3010, 2 ot TAR The roart rocactachol thint
the ooveramemtal inlecest e o prolibition nneeeiched e
Erated rovstiteeinnn] «alue of the eommnuereie] speach at iasee,
We natinl juriediction. U, 80— (1979 angd now roverse.

It

Tl Cummizstion’s erder restricts only eommerrizd spench,
thet 35, rxpressomn tebated 4 the sennammice vatesezts of ke
cpeaker mnd its moedienee, Ceareal Hosl2om gregges that pros
mndiondd ailvertising wonld aid eongesers in clonsing araong

CHCTEY SOUCCrS, snrﬂmtrhi COenrEe e of aleelricice Lol

S0ty Mk afen allezall 2l ale- Copegegor's omlor realos be-
wmnl 1w oazeansta sliwdeiery piewer. . Thiv arodeesl v Bogectad e e
Hew Yoch Uenrr af Appecds 4T MO I, IS Gt XL M Fa0,
AN I L | IETTH [T THN [T X ITIC N PO | FER et ¢

T A Theed A S5 TR0 sl Dijvisige oF B Fope e
Cocrt] . Apgete dake S, b 2y €37k I3 1ETS] (2l Sugreme Couzt).
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are net eensislent with tbe Comumizsion's goal of energy
conEervatian,

Tire Far=r Avoegchinene, a2 applicd ta the Stes 1hrosgh the
Forrtounlh Adswsylmerfz proteals commersial speeeh from
anwirtsnkee] pocertmeclal regelition, Yigoem Siafe Board
af Pharosecr v Fickne Oitireas Qomegarer Ooaaol, o, 425
LR T8 TAI-TE2 11976, Comrrniz] expreesion nod only
aerves L epohwone inderesl of the spraker, bk ol negisds
camsiers ad Terlher: Lhe sorieral Tolerest ne thie Tullest pox-
eifiby diswembeation of infurinudinon, Inoappheiog the Firstk
Arrkpeendl o Lhia sre, wee Bate epieeten] e "||'r.|':1:|'|_:.' [
r!rlli.g!,l-.r:" i T-|'|,'|,'_. [T TN '!'l"IE 1,'r:-r||i"-:'r-|r: [HaLACT o Eni-
prasz oF peealpbn reresctetal speecl, "TE eaale will pereeive
thair i best interests iFaely they are widl enogh informel,
ened oLl st eans Ly akat enel oo oepEer the ohanngels
of woreenieation, rather (han ta cdosn ther, 0 fd e
Tr mon Friwonart: Assnenzbes freo v Township af 1000 nobera,
441 T8 Ba 03 (HITRY Fwsn 0f Adverdising cominnmicglog
anlr an iveomploe voermion of the retevant Bers (ke Tt
Amandment arnsimes 1hag anmee agenEate lorasting is bot-
tor than o infarmadion ad all. Bedes v Stote Bar uf Drizoo,
33 T = OUAN. 274 11070

Neverthelrgs, rur deciions have nesematzed "the framrnon-
s aligginnlion hobween eneeeh propecsineg 2 femercrcial
tratezaetion . which ceenm ipoan arsn traditienally snlvoet. to
eovere senl reslation and stline carielios af emcpeh 0 SHrg-
Gl ) Sty far Asen 4306 178 447 405450 1107817
W skerelers hove aerorled 1 Fosaer senle thiomn Lo raee snpeka]
sneech Ahan 1o ather constitudaanally pyarantecd exoresgign,
fa ot 456, 437 The pentectaon aoilabde for paitienlae rnns
peeteie]l expression daens or Che ratuee sl al Hhie oipengs
sior zil oof the gavernmendal interests to ha seevom] b Hy
reculadion.
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Azeadreas, bavVa LB, 135 50 {970}, _,/_"ll
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The First Amende:s coneern for commersial speeel) is
baged on Lhe ||1fnrm‘1|: umu, e .;11.::-“ of wzch adverbizieg. Soo
Ficst Nativnal "B -::-f Metin i Hr:ll'u!tl 445 11 5, TG, 793
CI9080, Cuonseyguentdy ) thers can Beoso oomet e aaliooes| |_";.]‘|._|-l|_"'-
tiors to the snppreston of conmeerek:] nessages 1hat do sot
'LEJ"EEFI.FI'I' ml'urrl b pablie whout Tawdud seezesa. Tlhey o=
CRUTenL i Gan ferns of comnnprcation: more likely 1o
deeeiva the polbg than to anfore ot Prisdom v, faqers. 440
LU= 1 15, 1316 S19700 0 (el D v, i Stale fas Awwer,

hall LRS- SO T L iUJJur comnereal snmeeh et T i pal I:I.'..'.-': L
'I-L-tl"-'ﬂ'- r‘l!l’lﬁ-ll-'ﬂlrul'll-! Frosy a0 v, F.-._’..!':_-frur[ll.ll.: Cowem'y i F! Lo MF;&_A_LJ'C
Fluvind Melrboons, 313 U5, SrE BEE L3S L‘J)jﬁ

IT L2 connmuzccation = ngither misleading oor eelaled o M{‘l !
ulzaful activizy, the gevernzmealsonowers s mnme ojeunn-
geribaml. The Srate wust azsere 4 eubsiasliad hiderest th e F (PLeeq Ra.ﬂ.

. . _'I—'-. . b
aeliie i by reslrielions on enzniereinUepgechy alorouver, $he bt ¥ obrg -
regrulatony dorhaione musy be in proportion toehatb ictoeest, s %
B : v - L deha o, i w78
Evon of {5 asaeriod slate itorest be sicbstacaal, the Limala- Eh" R
|: .
1

binn on Faose Amendmoe:d righds ewonet aorvive unless the
methud af regalatim iz eereful’y slesipned to arhizve e
Btate’s goal. This coneern nowy b meascred b fwe esikoeis,
Firzt. Afe restoielion nuist lirectls ailvaees the state intemeet
wvelierd s ity nod he seetaieed iF i provide: only ineffee-
L OF ruracts SUHpIrs Jor the povermanenls purpnss, Seeand,
tha State may nat aderd s particutfar regalation if 45 el

BIn omes olfes santests, M Firek dnerafiens el lite s peee o el
Yan ik ocs el on PR centeng al thee Bcemaen, Caeriofases Eraen
ooy Prbhe Serpes uans of e Derk pap V134 LAl zhn
o, ab —. Twa fectares af gymmen: o e |-|:'|-.|.|. mgil:tien af s
et Firl, vezewwssid opesiene beve enteaove b sipe of bash
P waried ek her poebecs T e e - el ot
o ceenziey ol thor mec-ages ated o ghe Boelilne s ol Sk meciens e
activily. Hyfer v Sl Mer oo Aazena 35 5020 50 35 00077 La
Aalebwen, eemmt vl spueel, fhe alfzpere T oornneny v e -

Torlanlarly Barly Terwed of enpresaan thed eonst pesbizaking cneoeplobie
13 Bz engshied B overbizool cemzliugat i
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mtetest conld Tae wereind onowell Ty oomere Jiodted mestriction
ehrcnneereind gpeecl.

Troedes thie firet erite rien, the Coorg has declined 2oodahl
repulitiors wath ooy an inelieeer relationzhip e the slateo
aterest pywendees], Tootaal Bafes anal 37ergin i Soaed r:_||' *her-
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perafessimmal <andanls aee wepy o0 20 gfleer 425 17 5 ab
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Mersteainls oo advereieng . are Az inefeetive Wk ol et
eimae s lly work,t 433 T R ap AFRS
o The socon:d eriletion recamnises 11ag the Fiest Asamlenn,
mandates that el peteietions Ty "porcow v aleewn,”™ o
e Pl A0 TT 8 402 435 (1008, The repulatary derhe
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W e appely o Tour-slos aanlvsis for commireial eocech
to the Lwieedsson's argiinends inosappoet of it ban o pro-
matioeal advertising,
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poeditive rathet” coukl sot bBeprove dbe cdeewimeanakige of
chrsciners 47 MY XL ap 110 300 N EL Kl oal YAV, Sese
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Foen o cwonopoly mackets, B stporession of sdvortiseg
rewlzees e infozmaticn avaclalde for coselier coisen e sl
inhibids—thrtirat ion=nl L oo thaFiraeAmensd ment—
The Mew Yerk sourts arpoowect apgeears to sestte (bat e
prociiors of a ooy sereiee or poorlnet sk ng
sy Tor wholle ieefeetive acdverticong.  BMlest Dazinogsas
e rl‘j.fl:l."l.'.l'l:l. 1|mnn|rrdiv:=~—::ﬁa#';_urtﬁﬁ"§lr to unelerwride aro-
vt wilversazmig that i of oo irlercgl or nss Do egpnzcmens,
A mwnopoly rclerprize Tegifimately coge wish oo infors 1he
pblie Lhat it bas dew-loped new serviees oF lerina ol doicg
Buiees, A eonsmmer niy e inSrmatien soaid Lis lenis
sicns whoether or most b e e moeseoly seeviss 3t all or bow
ek of dhe service Be shedeld purcloze Toothe phecnen nf
factnrs 1o would Bztors bl st clocizinn o mlvertisc
wromay assmne thad the willingaess af @ hosicess o promote
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ren deslified in s cnze, appellant's inonopoly positinn does
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The Cotraigsion wfirs bea state intorests as Tostifirndions
for the Tl oh swarubioel aclvettising,  Ule fret concerns
cuerey eonsrrenliom.  Ary Ineremse iadeeand or cloetoierye--
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agrend, that the State’s jntercst I eomserine T R ERAT
e3emt In sunpord sappression of adecrtising designed o in-
enesn popannption of oferteeisy T virw of oar rocnbeyts
fdepenalenee on cnetry pesunrers bevond ouc contral, nie oue

gan doubt Lhe fnpartaeee of eneter ropsernzion,  Jhielyer
PR st nlerest aesetlod s suhetaniial,

The Ceevieiszion aleo arewes that promedional adverlisine
will nmerevate inennitios calsnl by the failiee 10 hase b
whilite's rutes o warginal cosl, The etilifies aransl to the
Comevs<ion that iF ther conle] sromnte the use of cortrieity
in peries af Lowe Azl they wanlil improve eir ot e
tinn of peneesting capaeite. The Comeaioton mesnoeded tlat
rrmmathes af al-neak eopapmption alze woued inereare ror-
aveaption: doring prak peviedz,  [F peak deimaned woeme tooeise,
e abwenen of marging! costovates would seesn dhat the cene
rastz of cxpanding prodectinn fvmld nad b reflected i 1he
ries charged for the additzonal pawer. Trsecad, the oxtre
et averle] be Barne b at) eomsnmers 1hmangh higher oveeat
rates. Withaut vromaotional aideortizine. the Camiasinn
rtatral. thi= iregatable tnen of erents wond? be Tes: 1likely (o .
avenr. The phaodes amang eate afpectees ipvolves 0T oot Efiﬂﬁw'ﬁ
epaestinma ol eentamne supply and dstribitional fairness g 17
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There iz an immedinte gonteetion between scbveetising and
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migmen's Policy Siatereent nor its order deoying eebearing
war:le Bedivgs on this issie. 1n the abecece of nuhosioglive
Andlings to the contrary, we mazsh ceeist s wichin the readin
af poasililety the cliim that edertrie hest cun e an e fheseet
AldeEBAYIve 1 B0k SRR LISt L s,

Tlhi-Commniission’s arder meaents pelitioneT Fromm peomgtig
=l Flerervives that ssdbies wuuldl rode cercEy wic by diveet-
;"i:g:'-:mlmt:lf frum oz efhcenl soucees ar that wouhl conse e
roughly 1he wime Aimpiblal eherey as o alernative svurees.
Inﬁ{lﬂ:{-r ZH !mtin;i!J Ehae ciliey’s afvertising wessbd=rrat cocdar -
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Th et reismaior o lzn ||.,&_l rrUr reeehist=gteaf bt ils vyerogk
i ennss et ion eanno e r*rl‘.rlu'lt'ri el el Lov e Tin-
iteed woputhelias ol n?‘g-r'.ﬂglimlllf s eoncreind expression, T fae
ther ifs |>r|]i-r].' af roreneendine, e r:{il..':ﬁllli':-'ﬂilbl'l orstin] .nlil':'.]E]I_.
bob recedrict e foropt ol egntond of Centrgl Hyslann's ardvne-
Lising, 1 midght for exzmphs reqoiee thate i b mtise
s melode edfuriiation abaat the relaoiee sfieicom pwl

wolpenEe of L cTereed eorvies, Bath viler eureeat senn B
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gty popruZatine wnnhd be ineffective, we cnonet apsteve the
ernplete suppression of Centzal Holson's adverlisieg.'
Iv

We are ol uneatdfyul of the natiehs] nberest in coercy
congepvalion, We geecpd without reservation the argunent
that conecrvation. g5 well ws the aleveligenent of altereare
ORETEY FOUIRCS 0% el Jnpeerative nadiohel poal, Adpnnisicg.
tive borlies smpowercd e oeegalpte electeic alicies kave the
atiarty—an: jedesd che dete—a take appropriate aetion
ton Furthier this gnal, Waen, however, <ol action involvns the
suppreesiosn nf gpeeeck | Bl Mirst Anucedinent fegquires Phal foe
reztrickinn be no more extensivg Bian s oecessary 1o serve 1
stite dntorest,  Toodbis caze the ercord Defore ua fzls 16 show
thar the dota] Ban oe proceotiesasl advertizing mcets this
requirenene

Aveordingly. the judgezeat of the Wew York Courl of
Aapents is

feversed.
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CHAMBERS DRAFT
SUPREME COURT OF THE UNITED STATES

M. T3-L65

Central Hudeon Gos & Elecbric!
Corporation, Appelland,

; O Anpeal frem the Coure

) ) . af Apprals of Mew York,
Pablie Serveipe Conincssion Et

af Xow Yark,
[3May —, 1930]

M Jusnice Poweln delivered the opinion: of the Coget,

This ease presents the sorstion whedber a remolacion of the
Publlie Sorviee Commission of the Sate o1 New Yok viglages
the Farzt Amendinent Logmusn ib ecieplolely lans preganotional
advertising Ly an eleetrival sailiny,-

I

Ie Daceoclier 1573, the Commizlon, appdler Bere ﬂrc!c-rﬂ@
vleetris ngelices i Mew York Stoe fense 221 aelvertizine

B'Wﬂ Tronzzetled] Moe yse of cleotricaee.” App o Juris S
At 318, Theorder wag hosed on e Comimisaen's Ricling that
Mhe indescounestel neiily svstean i New York Sde does
nod hiave srfeient Fuel sbacks o sairers of sipply to centisue
furniskang 31 cuztomer demands for the 1973-1974 winlez™
fd., a 2i, ' '

Three yoewrs later. whon the Fuel shorlage had eased. e
Commiggion reqested onpuments from e public o its pro-
[ogad ta enneieee the Tan b promeeinpd adyertisieg, Cone
fral Huelson G & Eletrie Corporativa, the appe i v dkis
rage, eptetd the dan on First Amenpchnent grounds. App.
A0 Afwer resipwing che public onooments, tbhe Coinmisaion
ewteeded the pofibiting Lo o Pelicy Stacement isocd on
Folroare 20 19775,
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The Commizson rejeeted {he arzemert thar utifties chould
alvertize fafevelnp eensemntion dueing neriods when demand
tor rlectriciey iz hine. The ageney aekeoalelos! thatl higher
ennseentinm @ effanenk’’ poriods wonbl Tive "henefizia] «Sie
elfeces™ I premitting mnre cfvienl us: of senerating capaeity
of eciling power plants,  App. o Joris. 2. at 57, Boe the

trury to the satiomad palice of eroserving enerey. uee oil
dealers are not under the Comendzeann's joriadiction and 1
rematn free to nodvertise, the apeney poropnized] that (M ban
ean aebieve anle Ypiercmeal ecnservationizny,” BT e
Commizeinn gail thar s netinn was likely 19 "rezuls i 2nme
dampening of wanecrszary growth®™ in energy consumption.
ff, a1 3Ta

The Cotuniesion’s nrdee explicitly pernitied “inlorrna-
tiehn]™ advertising elestgned b penouepee Cebife ol ennsgrmn-
tron” From peaks doaml tiez 1o neeiole of Jow eleetricily
demnd, fRad Conphazic inoarginalt. Tedfommationnl aiver-
tizimgs wesylel not ook tnoinerease aporepale coosinmpd o, bl
wotthd invite & leveBing ol demand {henoghout amy giorn 34-
e i, Tl'.F!-‘E':"EIH'_‘.' nffprril ta peview Fepeafie rrmesnls
By Ahe ernyanies fur spoetboally deseribed Tadvertising] pros
grame= fhat st fless eriterin ' fof, ot 35

Wher it redepte! pequests for reliverine oo the Podics 3rakes
ment, {ha Commi=sion enppleete o e rationale B (e

~ podvertising T The aganey ohermeed chat oo setmepe—"—
o o—tinn o dlreteivity probehle would be oot cxpensive ta - / .
g - ] - .. A . ot S
dirg than existine ok, Beeause alesirieity ratee eEn —

o York vere okt e marcinal wost,?
Foonm | plie Canmiasion Feared 1t aclelininmal vl be nrpned

aliey Bbafomrntropneeed o] promedional a:lvertising ageenic

[

Twetiw the aettiz] vazn b e - This

a —ochidepal elrebriciey waatded T snlpsictized By o0l eon-
PR cus 1 e Feeens defred g Uhe Yegten e lierelen'at ool ol

'|'l-'\'EI'-’I I-'i."[: am rzies il oaf calpnr P Saaocelan, Feosiomnes, lagiE {itkh
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suimars throngh menrrally Wicher tates,  fd..ab 570-5%1 The
state wgweney alen thoogerht that proonadion al nql'cq_rn-:mg venyld
pree “rmiglenling ggoads” to Lhe pubEe Ly aomearocg o rmoar-
age enerey eonsemplion ot 3 time when eonscvgtiom gs
ecoded.  fol at 59,

Appelland ebkallersd the arder i slate s, arguine that
e Cornrrndesion lowd resteaireetd enmumereial sy v violation
ofF the First Amendwieed”  The Commizsionr’s axder was

_7 uphahl b thie d=id conre aned st She interee St appoellkg
o Bevef?  The Wew Work Court of Appeals affirnaed. Tt faund
Eitth- 1':L]|_n':h7|a aclvertierp i “the momecmpebidive marked in
whiph clectre corporatiens operade” £5 WY, A0 T 110,
M N33 W TIT I Wrm*r? Miave oo
chivier megseding e sosazer of thedar Beetrae power™ thie ot
dererel (il “apatnutianal arlvertivineg ol cleetricils might onn-
teilate tee gneiele s poderest in Sulereas] and relialile’ seonomic
f]r{'-!ﬁ-iﬂl'l'l'l'l:llltitfﬁ_,“ ol The coort gber olimepeas] St by
enGoIragng aenswnption, proinaotienal adverbi=ng W’Q‘“
wrnldh pnfe esacerhate Al enrrend. anerey sitantion.
dd oot 1100 300 2 B A kL 739 The eonrt eonrelirlil 1luk
the poertumeia] interesl in Lhe prohibiton eatwcishiel the w—E_-

L_—_ Timieeal covstiubiomal valee of the commereial gpeeeh ot isne,
‘P“ “h'EL____hH_‘_EE_“ﬂU‘tEf jurisliction JUL 5 — - (EGT0), mulfic™reverar. E__
- .-

) The Corwndsion's ardur restviels ooy rammmereinl speeeh,
——— .
Faltiy that is. expiression relabel) fo e croneinie indereils of the
) sppraker an:d its ‘1|.dlurm‘;._ﬂ'nntra]:g}_iudmn E_z'étil_..'?_-_—ﬂ]ﬂl_-]]"'ﬂ- .
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vend Lhe sacper s dinufury peverz, T akzazen® owa: mege-limd by b
Toeow ark Conm ool Appeeds, e M0 B DE [OE-100: w00 N L D T,
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=TT ’
*'I,$' The First Arendeewnt, as anplied to the Siates theangk the
L Fovsteanth Amendment, sederts cemmereia? epeerh from
meareide peersenanta? repoladion. Vieqienr Siqada fioard
Gl Pharmages v Fieiginm Dobizess Cassoree Canneen’, foee, 406
Tio 80748, TRL-Tnd (I Comrmeerrin? cxpreseton s onby
servies the coonomic ierest of the speaker lat alzn as=i-ts
erovaters anek furshier: el zocielat infercst an b fullosh pres-
silde cissecrinatuen of v-fermtion. Tonoasplving e Tiedt
Anepchinent Lo fiis wren we hooee mojeets] the “Egrh sy pater-
valsbic”™ wiew thgt goveramegy has complete seaer e sip-
s g Fed il e ramme el seeeh P lenpke wil? peoeeice
thede aver: Tt Tnpercets 017 onle e ape well cioueh informed.
arel L the Bl menang ta thal emd i G0 apan ke cliaeeels
oof coovmeniEahen, mglher than booeloge e, oY - Tl gk
rall: ene Finnoarl Asoociglos: Foe v Townelip nf Hrllllll:llll'?lhrlrﬂ'm
43 T =35 02 1057y, Tooee goniTrhiEine coonmuees tes
nnly ae ppestepleds vesgige of e refrenpd faods the IPiest
Areemaleyent poegieses it eoioe peparda infnzination = et
fer thian v inloreeatinn w1t Fates v Stafe far ef Atz
3 1R el Grd rIyT.
Mwvnrlhelree omr leeisinme Bave reeaenized 4% denmmon-

et Telizbinetfom bebwwnn gpecch pennasing A comnmsmeial
treebr, wt ek reerrs Tooae o aren ol oealle snljest 10
coverrre gk merntation, ot ofbor capietis of sneech ' thea-

>____£-[_'_'~' T Stede e Aeen 430G VS 44T 405456 CINTREN
Wi lermForrdegee arconl b= oo mrwnimet o Lo rosomr i al
sreech thas ta othor ennzte utioseal s g naeanten exope -,

A A6 43T Fhe nrodnerien aveilabt™™ fac merkicolbie ot
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Newt, we focus on the direednees of the eelationship hee
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tenuons.  The impnet of prometional ecdvortisiog on the
cogaaty ol appellanl's rudes is haghly gpeeslatiocs. Arlveclising
ta incroasn off-prak vaape woulf have to terewss peak Usigoe,
while ather faeters that daeptly aflert the Durness and effis
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appellcd’s pramotiohal adveetisige,

In ronteast., the Teate's intorest in enecey corsorvation s
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regardless of the impnet of the toonterd] =ervice on overall
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e, Tt o 3nckmuan
Hr, Juaticu p2ragilat

||f].'r Nr. Justica $5erana
E_IE.SH Froz: Hr, Justice Powall
i Gtreulated; MY 12 1980
DRAFT Rezirowlated:

SUPREME COURT OF THE UNITED STATES
No. 79-503

Centeol Huwlson Gas & Tlecirip
Curporation, Appellunt,
B
Publie Sepviee Cummission
of New York. ) = '|_. e e
P ) —

[May —, 1980] ! . T

!

O Apqweal from the Crart
of Appeals of Now York, o _

M, JusTiew Powril {JP]iEL=m1‘iPIe opiraon of the Court.

:JT_ This vusa JJT!ﬁE|1Eethﬁ';—;lD5Tinj}__\_'- huther W regulalion uf e

wblic Sorvieg Cdlncisanneof the Sote of ¥ew Vork violabes

F:-u.rlf-h'-""j-‘"‘. fac FiralATiendmen sac it eotnpletely hans poamaetional
- milvertisitg Uy an elecirical weility, ———— — — A

I

I Dhrenler 1973, the Comtaission, appellee here, ordered
elrctrie atilities in New Yurk Siate 6 coase all ndverdsing
tkat “prototfes] the use of elelricity” App. to Juris. St
Bt 31n, Tiae arder was buged on the Coseission s findng that
“the interepnnectorll utility swstete in dcw York State does
nsd liwve @affictent fuel stocks or soarces of supely to continue
furnmaiang all cueteiner femands for the T-i97E winter,”
fel. 1t 2Ha.

Thter vewrs Jater, when Lhe Too] shortuge Bad cosed. the
Commisaion reguesie] cnmments o the pldie on gts -
pr#nl to eontaoge the an on promeotonal adyvertizing. Cen-
tral Blurtson s & Fleetrie Crrporation, the appellent i this
eisi, oppnas] the lan on FirstAinseedigent prousds. App 1o B,
Al0 Afier pevicwing the |:-[|'h]'u: coznments, the Cununissnn
extemded che prokibition o o Policy Statetnent jswed o -
Februsry 25, 1977,
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The Corgecission rejeetol the arpmmoert ffan utilttice should
ulvertise to duvelop cansumption darieg peciols wlen derang
for eleetrieity is low, The aeency ackiowledg-d 1t gler
corsumpition i olpeak” perials would have “beenssfieinl aide
effects" e pertaatting more officiont uae of generting capacily
af exivling et plonts App to Turis &b, w1378 But the
Foliey Frztenwnt deelared all seometionn] adverising oon-
krary Lo the mational pedior of ronserving onergy. Signe 08l
ileslera are vt Undee the Cummisstun's juricdiction and thus
o e toowlvertiee e wpeney reeognizod thet the ban
can achiesr oily “piccement eenseevationism® 3L (he
Conamisstrn saicd that its action wis [Relv o "peagll b mme
tlamurning ol onneeassary grawth™ In eneTEy congnption,
fo, ot e '

The Commizions arder pxnlicitly  persidted "iefnrmn-
Lional™ edvertising designaal oo encogmage btz nf oogsynipe
fien' Erooy Ak ifreaned times boo peeinda ad low chectriciow
Apinnad. Fhaf fenaphnsis o orginaly,  Taformpgional adeer-
tsing wouhl net sk to inerease ageregnle cnnEnmption, g
walh? invite & leveling of dromnd threoglkoot any given M-
e peeiedd. The apeney offered tnorevios e ecific proposals
b the companies Tor spocifcally describef [awdverticing] pro-
grars thet mevt these ceiterin T, al 388,

When it mejectad roqraeats For rehenring e the Polior State-
enrnt. the Cumeisgoa sapplementsl iis eatinnale for the
adveristing ban,  The agrney oliered] i5a0 additioeal alas-
iricity obably woohl he more oepensive to soolnre than
pxbating westprat. Biwause electocitye rates b 3ew York wers
not ther Deesead cooergii] cnat? the Cooumizstan Sueed chat
arlditiomal puwer wonhl be priced Twlow the artunt cost af

prnrrations. This aditiomal eleetricity woul] he subsidized by '
A eopesumers thecagh generally wigher e ML 5700 350,

A Taopiead crar” ber Tpem diefinad g0 She wrbtra ot inetemental ooal AF
'|'|r-:r|||:: illl’_" A rZdnd ani oaj a1 Breezel=an, Ta mpognies d63 (M
gl WEET et i erigina b
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The slate ageeey alw thougal that”jromotions] a-lverlising
wulile ] gier “rmdaleadicg siguaista the puldie by u]1|ﬁ::ring o
AP PErTEy eensiec]tion AF A time when rosserendion i3
neadend, a0 Bla, _

Appelland ¢ladbpaged the griler-in slate cpgzt, arguicg that
thi {"trluulrtinaiqﬁrfﬁ)(! Pa-&EE R LI I"":';nnln{hr{riu,i syl g cialation
ul te Fird Aol reen:d Tl‘u;- FLTI“tIEiwilJ!IIH Orcler  wms
apdwl:l by gl ecial coort and at the intermedsate wpeilate
levelr Tuoe New York Coest af Appenls atfiomed. T found
BFEDe wadue to slvertising 10 The oensspetitice merket in
whivly cloctele vorporktions gpwrede.” 47 N, Y0 2d 4, 114,
e N FL 2 fA, FRY CI0TWL Riwee eonsurzers “have no
afintee repnrdling the souree of Wheir electrie powver,” the eourd
Aenied] thay "promokione]l adveetising of oleclrivity might con-
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Hudam's weiverizsing s proteetoed eommumereial soeerh,  Bres
efttee anpellnt wobils a wonopol s aver the sale of eleckrieity
e service aned. Hlee state eoerl suggested ikat the o
EatEinn's gidor testricts e coniereil spwech ol any wopreh,
Thoeener mmteed That weleorti=ee o oo pentive market”
vodld ped togron et decisiommaking of corsunara, 47N Y
Aloar LU LA T 1 ar Thad, The el sat s rongli-
Tutivnal prubdem with barceg commereral zpeeek thet ot
viewsd as eanvesing licche wseTel Sdourinad o,

This censordng EniZe elord of sstablishiog obat appeidani
afve Ly 3w ol momeeaeeresl spoech peeterted Ty the Fiest
isetaleeaend s ATonapoty over the suppdy of 5 pracfoet eg-
viades ot protection fror eopapetition. widh suletitioes for
tha prealuet, Foecteee ubdilies cotepele with suppelicrs of
Caeed ol ool paturn] gae o severs] oearkotz ol ws thoews Jor
|'||||||1' ||e'.'|1]||;; nrl -::'triu.crrf'_:| v T, 'T':':i:;; f_'l_lu:rt ||-:_"|'_4'~:| |_|'|1:
eximenre oF inberfued roncpeedicion 45 yeas e, see es? CHife
Chote Ao, v Madelee T7HRE s Cogad e, 34 T 5083 77 (L1940,
Taach gy sovver conticees fe ofer pocnlae mivantapes
il I'EE.‘l:I':I'.'."III'.ii]_.'.l".": Pl oay pndleenme cqiasnmer ohoges Faoy
rersEl ez i Fhvee skt bive o kers, sclven st e ugil]s
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rezlires e e formnlion avndlalale Ter consoner decizuns and
theechw s e poepose Ol e 17st Amcnelmaent,  Tle
Wew WVork enurls gegunent o wppeenrs o agsee ehut e
previzlers ol a monneely seevice o prodael are williep o
(v Bt owledly JiedTertive silvertising,  dEnsn Tisibosdon—
even reprn Dbed ieanopalics—yaer kbikedy g nnee ety [+ra-

T Fevenal stwgper b e el deei e Lepee el ond el tespd e 2l e
Ieesm g =137 - Feogfatpen, oo Foiedwee v Rogeees, 440 023 L, 0
FMI0 e lezd20en: Botes & aimung Slate foa:, 88 17 B 350 (1R
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tiiona] sdvesbisimg 23a0 33 o i I0er-sl ar s B ennseenees,
baddeenl . w inonopoly enteeprise legitimately may wish fe e
lero the pablie that it has developed new ssrvieoes oF teroa of
hoing bacsipese, A consuer towy necd aaforination 4 ail his
dbepisaon whethee or pot Lo ouse the nenopoly service at all, oe
b ey of che sepvice e choulil purchaae.  [n the absesee
of Tactinrz thar would alistert the ceedsion o wdvertise, we
oy asstnme that the ajllingtess of o businese o promgdn
s preioets relieets p belZed thel comenmiere are ntenested i
thoe wbvertiving. Binee o sueh exlonlingsy comiitions have
Farns e i fienl in phits ooppae, ]LIJ]IL'II.[I,I'.T-E. |||-:_‘1:||_'|-|,:-|_|I;l,' ]11:-:\-::i|;i4_'|]:| dn;H_lﬂ
ol alter the Firse Aswenchient’s protection for il comrmner-
wial speech,
It

Tre Cormanizsion ofers dwn slate eterests a8 juzlifiegtions
Tor e bt e posnnegaenad wevertisiog,  The firsl conecrns
CoeTEy cocss s ion, Aoy famesss oo deaeae? Jor cleet ity —
Aurieir peak e offaseak pArigds—means glenier corsupiien
of rgergy, The Conuniszien argiles, il the New York vourt
arreeed Ut the Stage™ inrerest th Ronserving enorey i epils-
el b jupywart sipwessiog of advertisieg desigeed b
Crrh-et l'!l.'&-ll!-.'uI||||ri1|:|1 al :'|1-c_'|_'ri4_'il..__',.". I wiew ol anre :_u'_'l-l_lrllr:."::
depuetdenee g erergy resonrecs ool ol eontrul, oo oke
enee cinght e fespertunes of eaetey crnservation. Plualy,
therefore, Lhe stale interest weeeried o eolstinbisl,

T Cunnnissaen slar argies ket prorelional advergiang
will sgeravete neguitbe reezod by othe Zwiloee oo base Lhe
neihily's racs ononrgial coel CThe utilities argmwed e the
Canpmpig=ion Lhat of theer pound? pronnotse the wze of eleettivjpy

[ S —

CThere iy beeoa greater jeeeniive Ty alidtine L dleerriee 0L gan
M- pretaclieer:d aevanaes i denerapgringe it Seoee nf fpeinT, sarker thaen
Pdes e et e by e clymel blerss Tl et Lrwot oF,
I|.-r-||:-' dhiz el 2l vennamie alecislope wleertheer To o olvethar Dorepal fial
T g e [z A1 el Sl et Lo emitenens Lord e Tern a-
ety wpiprzned Tl prarhzoe far Wl gm0 Hoesd Ui Sl €70 v Pkl
Lo s Cewrrn, 010 B el 73 0 10as].
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in periods of low denmnd, they would ivpeense thedr atiliaa-
Gon ol geverading eapeery. Tl Conomiezion: respembs] thatl
pavecastinn of af8-peak cansinnndion also would meccase eon-
gagnstien ihering poak pecicala, 1 ek dleeand swers boorise,
thie alisnse of 1oargina] eost rule: would eacan 1hat he @ics
elucresee] far the additiona? power wonlld net refect the froe
ervibe of axgpaneding pradoetion. Tnstcaed 1l cslrie cust: wslily,
Tor Teormer Byl evesgegers Alroagh Tngher averall epies,
Witliant prommtional adserGaing, o Conesgssiom stated, Lhia
rocquilalalo turn of ovents wonbl T s Bkely do oeeyr, ke
Flaades zrenge et sreaget ares ancobees diMieoh ol iII'I|J-|_II'tlI|‘I1
aleslings <f crnnnge sypply ol disoedatioeal Enrness. L
TEy Erwla-s earpeeper Lad rpdes e Frooe oeed effies s, |-r-:~1rr-.=q_-:|l..-5 T}
rhear tel srlstantiad guyvernmental e pes,

c

WNext, we focus oon the relstionzhip Between the Rlaees
interesls wel the aslverticing bon, Uraler Whis erizerion, the
Clominissien s Tawcdalde soneerm aver the eopcly and elliciesey
of pupellast’= rates foee not provale q consticataenally wido-
fule resmsan [or resiepctiig  seekecte:d] ospecch. Tle  link
Faerw i e miveclizreg ]|:'|._'|||:.|‘li1 oz mmal pppselfznt’s rate strie-
Cure B8 oL enat, tetaens Uhe fenpeect of pwoemntional s ver-
Linivue v the eguity of appellancs rales s hiehly specnlative,
Aceortisig Ve erease off-peak asape wonded fucve ba aneteaee
prws s whole ather Juetors Fhat oliceesby alfeet the Dueronss
Al eficrney of appellant™s mdos remanoe=] sl Sech
cobtrlitional nend Temcan perntealities sonpely cannot osely
silensine appaedlans povaaetionad adverising.

T vonceast ) #he Beabd's milenest 0 enetgy copservidion s
dimeet e welvuneed P the Cwmeriesion order st ssste hoere,
Thar is mo imraedpgbe conneelion bedween aleeclizieg anrd
doranel Sor oloctrivaty.  Central Tholzon wateld et fohest
thee arbvertisime ban ueles it Twelivvel el promnotien wadd

Pl W P, Thematal ] Deslug i s 20107 40 m] [T6).
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Inerecse ifs sades, Thus we Sad oolirert link betwren the
ELile inlopest e romcorvation wed e Compnizion s wedor,

I
W vwane finaMy to 130 eritoen] Imguire i this cnse: whether
e Cruninizion's complebe siparession of speceh anlinsrily
]I:'l':lll'L'll'll |'|:|. HITY K=l At 1= onan e gt e s wee W
pcary Lo Burller Bl Sate’s inferes i eoerg s monsereating,
The Connnission’s orcder veaches all proscstinpal adyvertising,
rerarlrse of the bre Ak of the dunre]l seevie g wveetall
cierEy s Bt the esenry consesvation mdionale. 65 Doe
prorband. as It i rasesant justify snppeessing ot don wlod
cleetrir geviers of soevieoes 1 wonbl eami-e oa ner hofeag je
talal ey vees Toowidotiors, sue showing hus been ey
thel o anore il restziebioes o U eondeed of prrosncteenal
advertising wonhi nok o serve webegesately the Sesbe’s jorerests,
Appdbant bsees thad bur e the b, G0 aanh? gedeoreias
praliets wind osorviees dfat uze enengy officjentlv, Thien
el b Ckeat poomp” wlick et parties aekaoe helge
o R g esnlor nnpreverenl o -=|H'|:rrn:- hewting, sl the
sge of clegdtie Lieab ne o “bwck-up” toosalare sl wther hest
Aprees AN Googeh ke Coneresion has gquestioned the othi-
ety of cleetrie hoatiag e fore this Coest, negcher 1200 Coisie
risgicoe’s Poliey Statement eor e grdep dienving relienring
maude finclings on ks ssoe, T che alenee of antboritati
finficg= b che ewie ey, we et epedit 1 within the realm ——r
af posmlilite vhe elaie that eleetrie Teon vaee b pffleient ] A ; -{'3
alternazivm in e it Iz mgeey, f
Thre Canmissiene grlee preeve nrs g Freven [rroamon g
Prees e s iee ther wosh] weflgen gy aee Ly oclivertinge
desmenal Jrn Tese of3eieet sonreee o Ll woenhl o enssne
raebly el s iz oF voergy i Qo nltcrantive s,
Too il er sitnation wonbd rhe wilines wlvertising eoclan-
20T Atk Al O b i wbue prasiline,
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Foonteenth Avacsaltents el gt bae jnoendizlanad,  See Firat
Sotaeedd Faak of Mosion v, R Larad T

The Cutipizsion also lins nod cevgnstrated] that ils inkorese
e s i ol L protee ] ndegueatels Ly oo L.
bl regadatzn of wppellent’s roteaeereia] esprossion. Tao fur-
thee v pelfee of convervation, Che Conmodgson eosdl atleanger
Eovcosbriet thoe Boemat e eootont of Comtend FTeodzon™s malvier-
tiziog. Tt wight, fnr espeple. reguice zhat the sdvertices
ments deelaie indqormation alaoul Qe eelativ ellichenes ainl
eapenze of e efferml sorvige, Boll yuder carrent onnditions
aml For bl fureeosnbide farnne 470 Hupghof v FOC0 - i &,
Appe 10— NS P 108 S TR eepl, e S0 17 R
22 T Ty b abserer of & 2lowing thar noome Liuniced
spael, e salion wennld e neefoetive . v cinnen approves the
orepdete snpppeession of Central Jhelsom's sdwverisiop.'s

1%

e Aocrzion fieday in aeowan disnanages the patione] inter.
FEL N el Ty dungervarinn. W raeplbowikhenz] segervatinn the
arguinenl hat coeservacion, a= owell o e slecelogqunenl of
altermale dnergy sourees, = ook eaperatye Tationad gond,  Aal-

BE L Ot Mo el eessider stz el previoving wlyers
Ve v bnpesizioe S ot e sl et deleal wonizema b zn el
ol s b g peegran Ser e e Cindernzation 1 oachoerterg
eop crdbhongl e This ease Fzeo o0
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presig pee Lanlies spenersl e rogolate slesis yelites
have the sthority sl desedernd e dity—to take wppronimipte

metin Lo farther o3 geal Whes beveverfsuch et -
venees A srppressinm o sperl e Fomar anl Fesetecall
A loge s pegniee Legt tloe vesteociion b maee px ey
LECTTTRN [HECIEEH LA I LY Y M- =g iatese=1, L this enee, the
vern] B e Fodis Do sk 1hae gk el e [*FLI
il il reninge meets ks secRinnaeng U

Aveorihiagle, Lhe  Jucdggeees of tie New Votk Couel of
Appacals s

Reveraed,
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SUPREME COURT OF THE UNITED STATES

Ma, Tl

Ft'lllr:ll Hudson Gins & Electrie

: . Al land,
Curpuratinn. A ppellan O Appeal froun 1he Court

1"' of Appeals of MNow Yors,

Publie Service Colctaisainn
of Mo York,

| ALy —, 1083]

A Jusree Powez, delivero] the opindon of the Coaet,

—rd

T e presents The question whethier @ rogubalion of (e .
Puble serviee Canissagn af the Sule of Xeow York vielaies e
i Firsl wned Fonrteeath Ssocmdnaente Leras: io sosghepely l
Bl hnataenad aelver tigimne by o elecioeal nisdiny

[

[ Decrmber 1974, the Comniesion. apacller hera, ordered]
elewerray wtdieles i New Yurk State o cese all mlverezging
thay “brensi [esd e wae of electnciee.”  Anp. ouluris 5
abAla, The eeder was Livend oo the Canmission's fsnling 1hat
Utha inperconnectd uezliey seitem e e York Stato o does
ngl e sufReient [l siosks of sowlers 1_||'~_~|I[:-r:|il1.' [u cunlinege .
Drvishiog 2]l costamer cegneds Tor hy 10722 1079 winter,”
fef. el 2l

Threw araes dater, when Lhe facl shortuge bl cusel, Lhe
Contnssioal mednestal eumiments feonn the gnblic un s e
[ruzal o cuntinge the bisn oo peatnotioial aelvertisiag, Cen-
2al Thnisun G & Blecteie Corpoerad icn. e appsliant in this
tigd. pposeed o B oo Faest Arceiebnenl gooomls, Ao,
A1l AT rl'!'l.'EI'_‘.l'.'i.."Il._[ tho ||I||r|i|_r pealenmgtpmedsn . Floe Cloabel®ntise 1410y
-I"!'.:!IEJ":Il-I'I:I tlaan jlrl:.l||'1|_:-'4l.-|-:_'-rt ihon E"u[l{::,-' VIO, iF:—'IJ{ﬂ'I |'.|:I;| dd__--"'

Febpuzrye 25, 7T, /




P L TRTON
T UENTTIAL GITDEOS GAT . TUTLIS SERVICE COMA'N

Thoe Cenmsciszion pejeeled the pegueent that utitigies sheub]
aclvertisn Wgoaleve g enpanesntiae tiering persa s when demnae
fur alestridgy s Tew, Tie aEeney ackieos mlesd thad logher
coprigesd s e Call-peak periacds woubl booee “lasoeheiad gsale
effveee™ o serinietesg mere efficzesd e af geoaeating capucity
aof ewbine pesesr lants Appe e Jore, Beoat B, Bat tha
Faolicy Htatement dealare] a2l yrotantimal adverrising som-
trary b0 the natlonal pesbicy of crvwereing cnemer, Siee ol
eleafirs poe ol et Bl Congroissjonds §awizaliction aned thoes
rraskaine Froe o aolveg fisa, the agneres mesemeacl that e bae
car. aclieve only “pleccicen] ropservationzzm™ o S0IE e
Connezeion swied thod s aetises was Tikely o “resule m soaeme
slamapening of unpesiesry goewth™ Dn cnorgye corsmimpkion,
Feloar Hvs.

e Comrezsion's onler explioils perstled “inforeas
teenn 1 widverbicieE Aesiened too e ronmnes ebi N of consemg-
beon™ Fraom peal doeoyunl tioes oo peerinds of Towe cleciriely
crmaenl Tl Semeoboses o orginal? . Te Toennisseal aelve:-
tistne weanl 1ot sk Ao inereass aserepnte consgemplion, bat
wilthl it g l|"1.'|-|'|'.|gl of eleaagal ehirnngebazne any _|'_zi'.'|'!:| 2.
by peviond. Tl ogese olored B pevicw Meperifie prospozo
Tiv ol wonpaecies Tor speeeifisalbe doeseribeal Laalverezzing | ro-
geams thinw et dkvse ervdeei”  Fd., o 58a,

Wl it yudevoesd zogquests Ter vehearing an the Policr Statle-
tieet, dke Coammiasion sepplenretem! e mdwansle For dhe
asdvert sling Lan, The ppeney obsaeod] Jhar zcditinonal slees
I:I".l.:;‘._'.' :'l‘:l:-lru'-l_'.' arshihl Tse e -e‘::-:iu_:.:ﬁi'r-;: lus :1:-:-|,||Ir'-"= I:||i1||'|
cxisting vutpnb, Demnaze mloerrae s mabes il X Vork nore
ek e Bl or e inal cost' thae Comission Feareed
s blicioand posser woubl Lo priee] Badowe e actaal moat nf
gensrabient, TUhis aclizbeoal electeicity wonle] he sotzizhized] by
all st rs r.!ll"lll.',:'_|| prenie adly ligher enmes It Aa-33a,

TR =t et Beve e Sl easd oo the “ezfea e weremendall £ 1 oal
bz s ceden ol o waiper 1 Someeelan, oozmmes EE T z)
al, TR fergea = 2 g lE
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Tewer state wgeney wla Alwoeght that prometwnal advertzeing
winlel pree “mislescing signuls” w Lhe poblic by appearing bo
CECTIEE U EEY SGrsann i a3k 4 Bmne when conzervation is
miseded.  fd., Bl Stk

Apmdlant L‘l‘lH:]lF‘IIEFIl the neder in sfate courl, Argaing that
the Conunizsizn hadl rq:brmu{'-:,] coruneecial speech in violation
ol lhv Firat and Frairtin-ntl, .-'||.|1wr|r|||1|=||l.:- The Emn.mn—
E0n's L-rdcr Wk l.ls'lhi']lj Iy the tral eirt wnd at the in: nm--
Ubabe aprn- Ylate devel® I'he New York Caure ol Ajipeals
allirnsl 14 founed hiette valoe b aslvertismi in "the noo-
corcpetitive arket o owheeh eloctric corporions omuerate
47 W ‘1' Wb ud 100 WMo W, F %l P48, 7AT (19700 Since
asng s Chaee e ehodee regurdinge Lhae searen of ehiodr plen-
Leoe pevweees ™ e coeart denied that prreenotionad advertising of
clecreeiny sighe voslrilute W seeiety's interest in ‘i formand
and o pediable® evonomie decisionaking.™  Mud. The eourk
alsn olaereal Wit by cnvouragnsg eenssnpition, peinoticna)
aclvertising woulllaaly exeecrbate the cosrent vupsey situatien.
Fel can D100 300 X T &0, ar 754, TR court eaocluded Lhat
e gwvernndsntal iesest jne ehye precel nakant ooy |_|u|_'.1;q'igh_|::-ri the
lionitaal eons2abutinnal vadone of the cominereial spoech a1 jzsoe.
.1I-1I-I.' Bt probable il][‘i.‘il_iff'!;il_llll: e U8 e (107 and o
1okl

1T

The Corneizzinn's aeder restricts ondy commersial spesch,
thal = repression related selely Lo the ecomminie jnborests of
Lhve speaker anl Itg mniienee. The Fiest Minenslinent. as ag-
[lied 4oy dkee Sentes throuph the Fourteanth Arroeeleeest., pro-
berts  conmereind  sjeech Frona onwarranded  govermrch ial
mgu]at’.nn. 1"'41'_:1."1'.!.'!'-:.]: Hinte Hpoard |'.II|" Pfi-.':rr.-tm:y W, 1"|'ry4'r4|'a.

Y0rnlral Hudsan ~loae II“l-g-r'Il. iltal the |:_-:'l||'t||"||i-\.._-il_'l.l'_"_-' ariler reinkes Teee
yorl thnoazeiey’s ctutulcre jewers. This arguerepl wiz (LOTR-LFET i T ¥
Wew Yok o uf Ajpeade 47 MO%, 3d A T A L Fo 2 7B,
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nunistralive lioles empowered ty regalute eleelric odilitics
e e pctlsraty—ani wderl L duty. o ke appropriste
eelienr b Fiethoor Chie paal, When, Sonw everfzuch dolfoeh 160-
vilves thee suppoesgion o seeel, thee First sl Fouelecnth
Abcktadnears Teuiee il the restrielios Tns vo oo cxtensive
Llistsn i tesmus2dr 4 b secter thoe stale jnterest, Lo this eass, 1ne
revn | Dl e Tadls ro s thosy the wtal banoen preni-
Picapsl aelvwrbizime meets s recuiriettmzy =7
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SUPBEME COURT OF THE UNITED STATES

Mo, TH-085

‘Centrr] Hudson Gng & Eleetric
Corporation, Appellant,
,
[ublic Service Commizzion
of Xew York.

On Appeal irom the Conrt
of Apprels of Xew York,

[MMay —, 1850]

alx, Jrsmice Powelt deliverst the opinion of the Court,

This ceta preseneg the guestion whether 5 regulation of the
Puhlie Serviee Commisgion of the Stale of Xew York violales
the Fiese and Fuarteenth Amerdsocnts heoense it eqinpletely
fag rrozotionel sdvertisiog By oan electren] atility.

E
En Drecemcbaer 1973 the Cominiztion. appellec hete. ordered
eleetrio wtilitios in New York Htale b ocense all adverlisig
that “promoe|es) the use of eleetrieity.” Ay e Juris. S,

“atAla, Theordor wasbazod oo the Corminission’s frling thet

"the eterconnected utility system an” Xew York Slate dana
nl brave gufficiemt Tued stucks or suurees of supply g wetinoe
Fneneshing ull eustomoer deinands fer the 19731974 winter."
i, at 6,

Theee yoars Mater, when the Tacl sfereage bad eused, the
Comemizsion peguedted ootnments Fraom the publie on its pro-
posgl 1o continue the bon on prometional advertising.  Cen-
tral Hudspa Cias & Electric Corporotion. the appellunt i this
care, oppsed the ban on First Amendiment grounds,  App.
AHY After reviewing the pullic sorasents, the Commissich
extendedt the prohibition i o Poliey Statement issued on
Fehrugme 25, 1077,
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The Commizsinn rejected the argument that, utilities should
Bedvertise Lo develop consumetion dueing porieds when demmand
for clectricity 1s low., The ageney soknowledged (hatl higler
vonsutription e “off-peak” perfords would ave “Denefciat side
afferts m permaitting moee cfieienl use of panereling capacity
of axisting power planta. © App. to Jueis, Bt al 370, But the
Policy Stotement declered all promotional advertising oon-
trary 1o the natioeal poliey of conserving enerpy. Sinee oil
denlers are nob under the Commission's furisdiction and thus
reaniin frec to ailvertise, the agoecy rocognized that the ban
tan erhieve only “pigcemesl conservaticrasn.” oSG e
Comianission said thet its artinon was Tikely to “reaglt in eotee
daenysning of unaccessary growth' i energy eonsumption,
fid, b 3¥a.

The Cotcnission'e order axplicitly permitted " informps
fishnl” madverlising designad to enconrage “shilts of consutnp-
tion'” froun peek demand times 10 periols &f Jow clectricity
demamd.  Fhud, {emphasis in orgivatt,  Informotionsel wdvee-
tuing would nol sk do increase ageeegnte sonsumplion, bub
woenld invite o fevelivg of dewand throoghout any given 24-
hour petioll. The ageney offvecd to revien “=pecifie pronosala
b the companaes for gpeeifically deseribed [advertising] nro-
gramy that mect thess eritecia”™ I, at 38a

Wl it rejectind requests for rehearaeg on the Policy Srake-
ment, e Commssian supmdementad i ationale {or the
sclvertisting ban.  The agency obsoeved that ndibitianal elee-
tricily prohubly woold he more expensive 0 produce than
exising oulput.  Berauee plectrrciiy iy in ¥ew York wece
not {nen basad on mearggl cost! e Cogmmission Jeared dhae
acddivional power wonld he priced Selow the nctusl eost of
generulion.  This aditional elegtricity woull be suksidized by
all eonisueers throveh gonerally higher rakes,  fol. ol 57a—5%a.

1% Lurgimg] erel™ Fae Tgen defined e 11w “ecdra o inecenzental gest ol
preducing snoerdrg iRt of ocrpel!’ P Samsel:on, Eooormics 463 (10 b
e, Z9TR} [ensphesis inooragenal ).
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The stale wpeney alea [hosght 1ot proteotiozet wdvertising
woelhil give Crziglewding sipnels” wothe poblie Yy spprering ta
PRCOUTAES cNCrgy conswmpbiun at & tiree whern cnoservation s
neecded, Sfdl, gl BAs,

Appellant challenged the oeder i state courd. argming b
the Crmmisaivn Dad veztenine] roresmergial gpecch in vislation
cf che Firsl g BreocteaoR Ameiolicomiss  Thie Oointise
wigt’s arder was uprheb Do the toal cowest and &t e jnderme-
disde wppellate Lol The Xew York Court of  Apgeenls
ailicned. o Teamd zeth: value 1o acdvertizing in “the on-
rompebickve ekt e which clectric corporations operate.™
A7 MUY, 23 ud LI00 30 NOF s 4w, AT 19T Sinee
congumers “have pe ehoiee reganling e soores of theie ohoc.
erie gwewer.” e court denie] chat “proonoedicongd adveeliziog of
clestricily might conbrilbute o samety's interest i Senlortoed
] relinlle’ veoneinie decisioecaking' fed, The ot
flsa olhserozl thol by covouragiogs ennsueestion, (srodnetienal
alvertzaing wogldl wnly exncerlate the coreent covrgr sitaatinn.
Pl _oan LEDL 3800 30 L5 %l oad 73% Phe endrt eoncholed 1at
the greewrnnendal inderest in the probilstjon aulweighol the
Ll eonstilntivnal value of the cuminercinl spoeeh o iss.
W otk probabla jurisileton, —. G5 -— (U700, and now
n-versa,

11

The Comntiizsion's order resiricts only commercial speach,
that s expmesstan related golely o bt coonemie inlereseg of
Ut speaker and itz audienee, The Firgt Ameondment. a5 ap-
plie] o the Stetes taroupgh the Fourlecnth Ameedeend, pro-
lecta eomnrmeroal  speech from gpwarmasted  govemnniendal
regulnlion,  Yirgnia Staee Hoaed of [fharmacy v Vikgini

T0onlral Hiwfam glea alleged dl:ae el Comce isiors arder poickis e
pood the apeney s Antgtore pevaers This arguiaend was sejoeted w Lhba
N Yook Connl of Qpqeed-0 35 W% 20 81, 1m2-000; 2 i, B o] 2o,
Fl=rid ALY, nend wos mol orend Lo dhiz Ceare.

T Ay Dl A AR CEREY M Y Sap. U-L Apme-llarte Thiviaie af
Slain E'.||:-r|-:|:-: Canel); ,1||.-'-._ 1 Jagi-, :'-_i',,l 2T R qFeh 1T, 15Y5),
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(1978, Crorunereiz] expeession nol ouly serves the coononie
trecrest af e speaker, Tt alse assiste eonaamers and fnrthers
the sowictal interest I the Tullest possible disseninacion of
infurrmdion, 1 applying che Firal Amendment to this areo.
we bave rejecied the "highly paterealiabic™ view (hal pavern-
el has concplete power b supnresa or rogulate cormnmercial
epeech. [ Plecple will pereelve their cwn bead interesta if
only they are well anengh wforined and © . © the lest mweana
b that ened iz ta oper the ehaere]s ol convmunoeatah . rekher
thas o cloge Lheio, " fol ak T70 soe Linmazt Aiso-
glates, feeo v Powasbip of (Ffoephore, 433 770 B 85, W2
F177Y, Everr whem adweertising cominuniente: enly an ine
comnplete version of the rebevenn factz, the Firgt: Arondment
presuimes that sorme eccorate mformation is better than no
inforiicn &6 all. Hebes v Stede Boe oof Arizone, 433 T 5
A4, 37 (19T
Suverilbeless, our desasimnes have recagmzed “he ‘cominmon-
sengn’ lEGnetiom betwesn gpeech proposng 4 conmneneial
traneaetion . which oeeurs e an aren trpditonally snbiect to
governreent reglation. ond obher varictiea of geeeely,” (hro.
dikow Ol Stake Har Apgn 436 U0 5 347 4a5-450 (19787 sen
Fales v, Sratc Bar ol Aripoen, Slpeen, 6L 38] 0 sie alzo Jckson
& JeHoes, Comrnercio] Spesech: Toeanomie Dae Process and
the Farst Aeoewdienl, GO Ve, Lo Beeel 1odd=gs 11400000 The
"ConEtiation therefore wepords o lesser prolection W eomncr-
ckal speerh thwe o other eonstatneaenally surrantoon axpees-
siece. A b 436 457, Thee proteetinn available for panicalare
comnere ! expressicn tees o e nalore hoth of thi axpros-
sivte Al ol the gevernoecndal ntervests serviel by ds regulation.
L |'||i!|f-;,|:'| TR T TR A R I B T Tl'ql:i."-' m '_:.|I"':I vt ez el et
Eretrvetiang ferocopepperei] aapl wneen el - pecele ik gl e
bl amnpdy By Do g peseeea 00 ke e e ol e A el
Peoafanzars St Te-jeeel e e I;|'I|_'.r L|'||| -1 -:||-|'|'||_ ' l'_:'l'l...'.'.'l:. L' |:|.|4.'_|-

Afere feae LA i E KET, 3E [1TE]
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The Firal Amendnwent’s conceen {or cowmenereial apeech s
buecd on the inforiational Tunction of advertising,  Reo Firet
NMadvoeal Bonk of Besten v Bellapgs, a2 {75 TRA TR {1975,
Consequently. Lhere ean be ag moead jbueignad obgeotion 1o the
supsprossion of eommerein]l mersages that do nob arguranely
mforew the poblic abeout lawfel wetivity, The poverneoent
imay ban forems of coommuniratior meee likely 1o deceive the
publie than te mnfores ib, Fredmar v Rogers, 440 T 50 1015,
Li-b6 (2939, Ohralelk v, (bin State Bar Asgar,, 436 715 at
dbd-465, or eomwencrezal speech releted to illegrl Aetiviey,
Pitesburgh Fress Coo v Pitlsbargh Comenc’ ool SFutegn el
Prucg GLd 10 S03TH, e | 10337

IF the conemunication & neiteer misteading nor related to
pelawlul weliviby, ihe povernment's power ia more circi-
sepibedl. The Flare muost acsert s substantial interest to hbe
achivved by restrigtions on commercis] sperch,  Moreaver, thae
repulatory techinigue mast S i proportion (0 thal Jnterest.
The Litndtation on expressior eannatl 2urvis o waleas the ssethorl
of regulatiou s designed carefelly to achicve the State's gual.
Complinnee witd this regsimenent may be neeasnree] by bwa
criteria.  Firal, the resieiction muost directly sdvance the siare
interesl nvolved ; e regulafion meayr not be seatspesed 1f i
proviles only meflcetive or reeaote swnpoct for the gowvern -
eent’s purpuse.  Socond, the Stae eoay not adopt o parie-
wlar reealation if 1w governmental intercst could be served =s
weell Ty o more Tunied mestriction nn eomanereia] speeeche

Fla e onler ocenpests, ke Fizor Azenduzem qrelulad- rgul Ui
bastAl on e cgient of 1w sevecwe Cwmesiudes Fdisen O Pabio
serpioe Ueen'y of Mew Forf o Wa P14 (—, 19080 shpoape sl G-l
Twa fmgees o votonesoid sperk pernne eegelifinn of 0 corene,
Ferer, ez tial sfmakers ‘ive pxlersooe krewledpe of Rath bhe neaTher
sl eWede peedl -0 Thna, they ame well-alzemi 1o pexlaaee Fae acedfacy
ol cheir me-sgpas arid e ipselelaess ol The umierlving argivity,  Rpfet v,
Srute Mar of Arena, 430 U0 5 o 280 (16770 e ziéditien, eremmersal
Aprele, cleoalTeomeg o weguoiie self-mered, is oo pochoalnsdy Bapde
fureed wl evpinegesan 1k §comat “pastizalarly susoephble o beong crushed
L avesbrosd reoubatin Tl
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Uuler the first eriteriun, the Coutt has declined 1o aphold
regilations Lhil only inclirectly awlvince the stabe jneenest
mvaloed, Ao both Batez: ool Virgints Eoard of Fharweacr,
tha Courl congetoded that an Hd'.'E'l'[i!:‘,r.h: kas cnuld e b
Gnposit 0 proteot the ethical or  performanme  stamdands
of & profession.  “Fhe Court nated in Firginie Soaed of Phar-
miney Chat “Tt]he ailvertisting ban does ot diercely affpct
preofossional standueds nne way ar the othee 4235 U, 5 at
A, o Bedes, the Couel aveelorne:] an sdvertisseg peehil=e-
tion that wos deszgoed e provees the “gqualics™ of a lowver’s
work.,  "Restramls vooandvertasinge o wre 8o inefTeetiee way
of dlotierrbing shwldy vork”™ 383 1705 ac 378

The secord eriterien recoprizes that the Firt Amcedicent
mardzles that specch rostrictinns be “nerrow]y drevwe'” fa
re Peiage 36 TIU S 412 40 GRS Dl regulalory beed-
cigue may axtond oaly as far as 8w nterest 1t serves. The
Ftate cucnot regulade spocch that pesces coodenger 1o the ae-
serbel staic Ieterest. sep Mol Vatioral Baexk of Sazion v
fellotti, supra, 433 U E ap P-FU5, noe can it comploiely

a [ 1 |r.:---'"l'|l': Arprindy«on, .ll-"'l"ll."-ll.'l.f.' r-_! I;'-In'.'lll-"!l.ru"-'-" Sunen W nlearry 1_--|i
that there was aa Jdelinbe erones?iae lielwern e :l;\-ll.'llﬁllirl'g g::ml aF infe-
proied vy and dra bomosn Ale e of CFor Sale™ g o Foan of
[ S IR Y I T PO YL B Lo |

-"!'hi-: :|.'I.||:|'-'.- -|;|.|I||l| - IIII-'|| B |E-;||'.1 f;-un; :|". " |:-|.|'r|.r\.-,;|£|:'|" .|.L|,--
arane. Tl Zalter theory pernnine e ascabidiown: el regalabens en Fizat
Agrpcabioenr gromls even wler e bugtnt etalicnging ke regulatiog
had enzisei o oon cal-titnbiveafle prtecied ey Kog o Ruur v
Ao areg, 340 10 % 230 {1051 The averameslal dee Trire e rjeos frem
the rece@iititn ot sosoma it aloesl rest e loae o SRpTRiGl n gy Rebeg
pracecae feerl v paesae- ol EBedee the cen e 2l - e relae e jondic nl
Eoview,  femedries v OWivhown, (0E BL3 A&t BIZ 6L (N5E - s
MNenw, The Faper Amepdmer {ee=hreslith Tecioime, 5 Hones T Mo, S84,
ARLERE LA TN pearsint e ass Dhely elirs P cprgesinoe e licked
b “eopmerdal well-laing™ aml eletefore b= cof eaaly deircrmi b cavee-
Brecgel roprcamion " Hafew v Bfafe fiae o) dAnzesa He TS5, 0 381

In % vase, e Seaniee sz '|:rl.-1i||-i!|--|r T Jirmerly o lpat tke
praraolrbal acliviizes of Ceptral Huolsrae anemmendly, averzoeadib
ARz B AT melevime Jiegn
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B AR inEormneion when narrower reslricbions on eapression
wanld serve s interest as wekl, For example, 0 Bales thae
Court explicitly dnt nob UToreclose the swesbility (hat some
liawnite] supspleescmdation, by way of warsing o disslupeor or
the like, nght b oreguaeod”™ mopromotcenal reaterinls, 433
UL 50 b 3840 Rew Virgewir Shepdee Heverd of Diarnegen, supra,
A5 U0 M at IV Al Lheren v, .r".'.-||.lz.r|'|:||'?'|:|r.l Swrarpeps, fufor.
wafiowel, &30 1585 ATS. 700-702 (19771 we bheld that 1he
Stalc's “argumenis oo oot justify the wstnd sunpression of
aelwartising  conceranp gouienceptives” This huleding lefs
opan e posailolily chat she Stpe coubl implesent mare
carriully deawn reserictiong, See f a1 T12 4 Powelo, J
ST e PATL and cuncyrig i the judgiment1; i, az
TI6-¥17 I'.';iTH".'L'.‘».'.-'-, I 1:|':-||r“|,|rr:.|'|t;],'

T commerein] spevch cases. then, a four-pard analvsis Las
developad. A che gorset. we muost determine whether the
expreesion is protgeted B dhe Firsh Awecdnent, ¥or core-
marcial =pench 1o camc within that provision, it af lopgt must
cancetn lpwinl activiey and not be wislending,  Next, we ask
whetlier the neserted governmental interest 15 2ubatantipl, [
buth inquirics ikl positiee answers, wo st dotgemine
whether the teguletion direetly milvances the governnmentz]
interest Asserbei]. ik whether it is wgt moze exoensive then is
ERCessary 1o sorve that wiarest,

it

W now apply this fowesstep anolysia for eommereisl speecd
b the Ceonnndssion's argisaats in support of its ban on pros
muatiokal advertising.

TWe review with Spesn care megnationz: eler eatively - omenes o
aerrcal speced inoarder o porsae o patice oanschned o ce iy nl
il E"':I:'rl"ﬁ-'-il\.'llu A=l I 1hase ST, g lims oen -c|,||l|-|'|'. el
srreen R pghile view (L vendeelving povermrera. palie. S Ler-
pivie Stebe fored of Fhoemacy, repea, 425 008 a0 TEL n 8 STewan,
Loocoaenrrineh, Jedemd omorerenl wear- (hia St los gat approvedl
Rlarkel s on v aioesrl sprach ndie rhe Ay e 10 was Liwed dn
soan wax, Sher Teda s o was Cerepbre or relazedl o uekietn vk iy,
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A

The Coamniwion dues pob @liim that the exprossion ik ssur
vithor iz innocvurate or relates 0 unlawful pelivite, Vet
the New York Court of Appeats glicstionel whether Central
Tliwlson's advertising s protecte] commmerncial spoech.  Be-
cnuse appollant holds a8 iwcoopofy ower e sale of cleemeity
i ite servier firen, the state court suggested that che Com-
misaions mcdor reatricts no commaereial speech of any worth.
The ooteed gtadoo] chink gelvee Lisiog i n “wgncstegedibive msckes™
could not iImprova the decisionamaking of consumera. 47 5, Y.
Wloa 1IN 30 X E 3. at Y5F. The court saw no aonsli-
tetional probloem with barring conunerpial speecly (hat i
viewel s convering Likele weelal mdunoalion.

Thyz measuning falls ahort of eatahlizhieg (hot nppellaet’s
aduerti=ing 15 nob coemmereind spoceh protected by the First
Amendinont.  Aanopaly owver the aupply of 8 product . pro-
vides mo protertion Trom competition with aubstitotes fur
that produet,  Fleetric otilities competes wich supplicrs of
fuel oil and woieesl gag ie severa] mutkets, such gs thowse for
honmes heating snd indusicial pawer.  This Coart neged the
existenes of inlerfac] compticion 43 vears apo, see el T
ffas Co. v Publie G0 Tiries Comme'n, 238 1585 83, T2 (1BER,
ek energy soores condinues to offer peenline ndvantages
wid dheulvantapos thet way SeHoenre eonsumer choice.  For
romsemers i thove competitive markods gleertising Ly ueili-
tieg 1 jIJF\.L as viluable as acdvorcis rips '!I_l.' ulll'{'_gu].ull-lf Grangf

Evime in mosopaly moarkets, the suppression of wodvertizing
rejuees (i ieformetior pveilable for eonsamer decisivns and
therehy rlefeats the purpose of the Fost Ameadment, - The
How York conrt's arguowent appears 0 assiooe bt the

SE-SE ) ST FEITRE SO .-|H1':"|: v bove dreeeiviid |-|'||--r__:ri:-'n= --.|I:|jw'~r.
10 exteresvn spare Tegdiatiell, B g . Fredman v Megera, 4% 17 3 | 3.5
1) (opmeraeirizzsd: Befee v Aogong Stale Oar, 43510 L5 GERD [LA7T
Cloweenit, Virging Stefe B, of MPeacoaey v Visginn Ddzona Cngaunggrp
Counit, P, 825 L3 TR, TI-TH2 LODS) (plahzoicizi-].
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prroviders of 4 monopoly service or peoduct are willing Lo
pay for wholly meflective advertising,  Most husinpses—
even regulated monopolics—ate unbikely o underwrite pro-
gL e rlverdising Pliod i® of i dnbereet or use W eonsumers,
Dimfaed, A monnpaly coteeprise logitmately may wish to -
farm the pyblic that it hes developed new serviees or teris of
doing husiness, A consvaner may naad nforeation 1o aid his
fleciston whether or unt to wsg the wmenopoly service a1 all or
how el of 1he sorvier he should purchase.  To the abaence
of fuctnr: that would dissort che decision 1o advertisa, we
ray Ayt Lhal the willingness of 8 busiiess to promaie
i1s proabirets relleeus o belief that eonsuimers are infterestad e
thoracdvertistege ™ Sieee vasaeh extradordinore eonelighons hawe
Fasett wientiRed i dhis crze, appellant’s monopoaly position dees
hob wlter the First Auwaslinent's protegtion for s comnuere
cial sl
B

The Commission ofers two stale icloresls a3 justficubions
far the ben oo promotional pdverdsing, The fiest conegrag
CUCTEY COSereation,  Any inersask i demand for electricity—
during penk or offspenk porivds - meane greator consmmyiting
of evergy,  The Commiscien argues, and the Xew York court
nereed, thit the Stale’s interest b conserving enctgy i 5ot
eienl b0 support suppression of advertising dedigned 1o in-
eregge consmnption of elecirigity. o view of vur country's
depandanea an eeergy rescurces bovonl our control, no one
een doubt the ieportenes of energy cunzervation.  Plainly,
{herefore. tha atate interest foterbed s ekl tial,

The Uroanissinn s acgecs that promoetene] alvertising

T ere ey 1ee o gEeater eenrlee e oeciiite e leestoas S e
as protzialicrfn OmTe 0 l'-l.l'l:l'f'rll'lllii.'lg P ke wl oelezme, raller 120
prs e vondd oon sl be cledelakders That pmeeiier, kovaser,
Randly ligher's il ceosernie elecssn whathes eoadvesiee Gazegulted
Fdtizneeais see e prsb et ] doste e cinsmers, arE PR Unm g
prwle apprevml 1l peactce (e wtelities in Hoend Qs Sa e v, FPulbs
Oealeles Como'n, M LI 246 ¥ 410351,




70 SR—DFINTON
11 CESTRAL HUDSXS GAS v [TBLIC SETVICE GO

will nEpravate inequitics cRused by che Tailure 0 hase the
ubihily's endeg o1 maegieeal eost, The vetlicies wreced e the
ComnizEioh had if ey could promote the wse of eleeinivity
n periods of Jow demand. they would bcerave their uliliza-
bicn of gencraticg capacity,  The Conunissien respoided tlhat
protanlion of of-peek consunkplaen also woenlil beceae eon-
gmption furing peak pericds. 1 peak demasi] wier 10 Tise,
the ah=ence of marginel cost ratea would wean that the ratea
chieg! for the additional power would ot eeflect the troe
eosty of expanding prodluctaon. Instend the oxiea rosts wonld
Lo hoeee Byoall epnageees throcgde kighor vernll sates
Withnut promational advertiging, the Commission siarad, thia
incepairalle furn of evenes wonld B foss Jikely to oeour,  The
chodes ainang mabe st fees involeeg diffienle aoned nnporeast
et o eeoarnic supank aml cliserittionad fairese ©
The Stare’s comeers tiak rubes be 230 aed eRoiont repregents a
elrar 8o subgtaneial poverstgental intoeest,

C

Mext, we frewg on the relatinnsfiop between fhe BHatc's
interesta and the advertising ban,  Urider this eriterion. the
Commaission®s Tandable coeeera over the vowaty ol efeicncy
af appellnne'a roles docs nod praviehe s constitorionelly arlp-
auabe  teasan Tor restrcting preteled  soeech. The liok
bastween L adverlising prohibition and appellaat's rate strc-
baire Q2. b s, tenuens. The inypeod of prometenal adver-
Lizing ol the equity of apnellant's rawes s highly apegnlativo
Alvertging to inerease off-prak usage woull havee to jnereass
ek keage . while ather factors thet (ieegedy afiect dhe Falrneas
and effigieney of nppellant's rates rennined congtand. 3gch
cornfitional fed renmde cventualittos Smply eannoy justily
sileneing appellant’s pronuntional advertisieg.

In gonteast, the Stote's batervst 10 ceerey cogservabion 18
direetly advaneed by the Conunission ordee bl here, -

LT 1 .rl'-I:-'.-I '|'=|";'\'I.r e B lgeveie s [31-257 |:'_'I.! il 11’r7|i;|_
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There is an beeediste conneetion botwesen edvectising ancl
damand for elacicicity, Contral Hudann waubd nob eontest
the odverlizmngg Lo eddess 0 Teelievesd thad promotion would
increase e sples, Thus we find a dicect liok between the
state interest ny conscrvdllon and e En:unmiss]nnl"s order.

T

W oromae finally o the eritical inguiry in this cases: whelher
the Commission's romplete suppression of spsmsede nedinari|y
prolects] by the First Aomcwcioent 8 eg o more axtenave than
nerssaty 0o further e Stale’s mborest i energy causervation.
Ther Commisgzon's aolber neaclws all promotiora] acdvertising,
regatedless af the opact of the routed sarviee an ovrerall
energy use. HBud the enerpy consecvatinn ruticnels, ez im-
portand as it 1= canoot justifr suppreesing inforimation about
clectrie devieds or seoviees that would cause o nat incroasg in
todal energy use. Tnoarhlition, o showseg hna heen mpde
that a ewore bmited restractacn on the eantent af segentjonel
edvertisisg would not sarve ardmpnately the Stue’s o lerests

Appellent msists that bt for the bae, v would advertise
peedluets anel seevices that oze eacrpy efficioetly.  These
include the “heat pump” which leth parties rclnowledge
Lo beow onjor wepresement o clectric heaung, aved the
use of electric heal as r “hack-up” to salar o othor hest
sourees. Although the Cusemisgion Las aquestboned the off-
cinteey of eleciric henting beinre thiz Court. neither the Com-
erigzinn's Policy Statement wor s oeder dereving rehcarting
mede Gndisgs on this 3, Tnothe absenee of gathoritative
findings 1o the captrry, wooinust credit 45 within the roafo
af possitilicy the eladm o clectrie heet can be an efficiend
alteTnative B3 some rirclinsiances,

Thie Cotentaizsion’s awcler precenls apgellesl Eean promoLing
glecirie services thal wonld reduse eaeegy use by fiverling
Aemaerl From [eas eficienb saukees. or that wonld consuine
roughly Hiee sanr et of energy we do glternnbive soorees.
T neidber situstion woull the wiility's advertising endan-
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ger conservation nr mislesd] the poblie, By soppressing some
gpevehl thyul o na way itepaird che Stabe's Soterest i energy
eonzervitiorn, the Comnigsiaics onder violates the First und
Togrlasenth Ameadmcnls aoed st be invelidaterd, S Fies!
werleeenol Bornke of Hoston v Beluldy| supra.

The Cemztion also hos nol detnonstrave:] that its interest
N conservation cumol be protected adeguately by more lim-
iled regulation of appelant’s culmnereisl expressivn. To fue-
ther its puliey of canservation, e Cgcamigsion sould aercrpt
to regteel the Toett and conteed of Ceneeal Huddon's adver
Lizing, 11 mighe, For exgmpado, require chd the  aleeriice
roents inclwede inforinacinn aloed che reletjve offcisary ancd
exprise of 150 nffered zeeviee, botk ander curreest conditions
nuil for the foreseenble futurs.  Cf, Bauzivaf v, FOC, 11 5
App 10O — 403 FOel 1082 (19630 cort, cnened ) 06 Ti 3
sA2 CLaph I el abzenee of a showttge thatt more Zongr<l
spesachn reguelation wonld be ineffactive, we canmet approve the
coerrplebe suprpresson of Craeral Mnlsan's aelvoe s oe,'?

123

e oleciaion today i uo wiy disparages the nodional inter.
cab gy cangervation, W aoeept withost reservation the

1w |'_'|.I!'|I:|'.-'.-i|:.lll. ala lllil_:l.l |':::|_-i|:|':" HECL R E U] |:-[ |:-rl"-'il."-1'ir';r _||!l.'.-r-

C-irg canipeigns w0 qG--1re Thae by noll por defest conaereainn pehicy
1L Bz imgtilgre] gueh o pragrn St apogovine iodernewenzl” avertsdieg
rrafrr s Dol Seeenr challenges! m Hos poee. e . 2 Enpre
W live alzerswsd ehal connmzercaal apese 1= 20T 2 2tanby bhesnd ol ex-
[ac-swn Sl tzwlnceal ponr resteend beeifos mop ouar apply o il
Virgaeen: Bpgre Hogrrs! ol Mhapsnery w0 Voegoan U10R S Datirekeer e o,
g ey, 25 D03 a0 IV e P50 Al in o ciler areas of Al Tl
Ii".ll‘:. LT l:|:*.-l.'\-"||i:'.. e |aen n.-n-gnu-*-l 1=l o |'|ne:-'=r~rr~|:':|:.~|'.z ArF:AEL-
NN ol e Sl oded naizber 23 e cdeguske prosadingd s
grand-. Fooedmen v Merplogdd S=0 11 5 5L §17HET

Hle vpw sl g2 vanwelizons 1 2he Cornziaenn’s alverliviag el ey
Carales e Faraf o ganl Fertocathe dnweatmnenz, we dm ol el poad-
Tt e i tlen vl gpmenaes - npdiep e vl aaad e | RTINS P
Ll ol the Eonrternt®n SSermdgent . sznl 1o ol e gl overlran | oo
iy,
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argoment thal conservation, as well or the developmaent of
alinraate @nergy SOUECED, 13 Rh 0prRtive nadionn] goal.  Ad-
ministyacive bofies enpeowebe] b regalate clecieie utilitics
lawve the Retharity—m] Tutdonl 105 duty-- to bk apprepeiate
marbitabh Liw turther this |._Ql::lH||. Whiew, loowvwewne, sl geon -
volves tho suppressien of speech, the Faesr gl Fogriesogch
Ammgnelments reguice that dthe resbriction be ng mare s gegeg e
Lhie is miseoggnry v serve the stote nbeeest. 1o dhis cnse, gha
vecen] Defore g8 Buds o show that the tolal L on peoinos
Livmaal anlveeriisings nwecte s requiregiest,™
Accordingly, the juelimocet of the New Vork Court of
Appreals i
rerersed,

:'.lllu' [’:"llll!l'l-:-il'" II-'-|I'r -t leere wenn- | ||r||||||||'{|||-|-'i FI (I ETHT S
lm am c2u-rEesy T, .-".I.‘!|--|:gE| tFu: m"l-.'rnigmg biam el wae
prrenmgstesl bos erivival Toel lartage in AL ohe 8 Ccanini w30 wekes mos chem
o erergser-n ea eae e Wil pet cenadiler 410 pevwerg ok e Brage
azigll e wvep amihiry odoerlicag i ecapee ey pircomslan: s, S 3fofe
v. BldaRome Rea o Eiecdnec Eo, it 1 2l R8T, =65-50i [Okly, 1577,
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Mr. Tgstice Erennnn
Br. Juptina Stesart
Wy, Jueaslan Bhlee
By, Jostirne Nareball
r by Juasc"oo tlaphsn
F’.l“-.-'fa Me_o Junab'ce Eehmmuelot
¥Kr. Juows oo STETA0G
rom: Me, Jusatipe Fowall
B-16-50 ’/1 Lf- ':?' /5
Ciroutated. __1Iﬁr_rgaﬁﬁir
Recl rou)ated:
4ih DRAFT
SUPREME COURT OF THE UNITED STATES
N, Th=3463

Central Hudson Gas & Eleotrin
Corporation, Appsellont,
1

Publie Service Cornmizzion
of New Yaork.

Ca Appesl Trom the Couert
of Apprala of Now York.

{Afay —, IDBO]

M= Jusmce Moryey delivered the apinian of the Court.

Tihia case presents the questien whether & regulation of the
DPublic Srevice Commiggion of the State of New York violates
the Fizst aral Fourteontl Amendinents Lacause it eampletoly
bans promuctionsd advertising by an electtical wialicy,

i

In Therenber 1973, the Cotnmistion, appolles kere, prdered
electrie wilitkes in New York State to cease all adverlsing
that "prevvet[ez] the use of electricity”  App. to Juris. St
at 31a, The order was bazed un the Cotrrnigsion's Brdieg that
“the intercenteccted rllicy gystem i Mew York State doea
mol, lave aifiienl fuel stecks of snurces of sepply to continue
furnishing all customer demands Jor e 1973-1974 winter”
fd,, at Dfa,

Thran vears later, when 1he T[uel shortage had cazed. the
Commission regueated pozorseats from e publie on ils pro-
posal Lo contmue the bon an prenotiaeal sdverlisicg,  Cen-
tral Hudson Cas & Electric Corporation, the gypellent i (ks
cagp, opnosed the hon on Fist Anendigent grovnds.  App.
AL, After meviewing the pabbie comments. e Conmizsion
extended the prohibitivn in & Folicy Sietement issued on
Februgoy 23, 1977,
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The Frliey Svatennere shiviile! plvertielng pxpengs indo
Fawes Svrnewel el 31r|.1l.|.||1’_u1'.:v;'! milvrersiapnge el Te
alitmalate Uoe petechaee of oy serview:—wind fnetitntional
.|'|.|||| i||r||.'|;||u;1:.|||'.:|'|_ ] |:|'-::-||_:| -:::l.ll'p_m‘}' e ugive ol :'|.|.| :L-Inﬂ-r:’.:-'iug
14k r-|r~.:|r|:.,' Tt enaleil e [RUGTI Y waylee 0 1L|||| ler Juyrim 51
ot 3w, The Crimcnissican aloelaped all peonnnticnal wlverizineg
etk ke e pationa b peedier ol comcserviog energy. T -
Rposelelged thae she Yoz md apatheel veliele for caonering
everer, For esqmpde el Cismongasion's amnler proliiie: pro-
mntora] adverizieg ooleechp rensoranoie aurine g seenls
wlwn el Tor cleeteieily 22 Sow, I Beniting growt]ls i
Eut-peak” rennmptien e ban lingls the henetieal <y
elfens 127 ol el wrnw bl o teries of nmre ricienl e of sxist-
i pmewer plants, el 0t 3700 Aol sioer il Jeaders e pist
unches el Oz’ ezt el rlines renetin froee An
alvrrtiae, 1 wH~ seeomniacl et e har ven mriieve aaly
Mpiecaienl pgpmepatiienn ] S0 e St adopiked

Wer- v alrieeses Laeater i weelrered @ "eei’s sone -
ehninm of unneceszaty grow ™ de o erergy conapepioe, find,

The Cormmizsun’n soder oxelieitly  pemmitied informn-
tlmund” fcdeertizing desiensd o snenrpge @ ehilts of consump-
iznn” feams penk demand times 40 peciods of Do electrieity
daman].  f0d, ferephasis o orgial,  Infarmntional aclvee-
tang would noe soek 1o inerrass agerepete ronEsaiption, Tk
manld vt & Tearling of demandd chratighot ame given 24-
bk pegical.  TTe apeney nferisd bo eoview “eocrific proposals
by the rempanics for specifieally fdezserilerd] Tndvertising] pros
protna thal weeek s erileria,™  Fo ok 38a.

L L B I R pr :|'_||'|iu|| LA (RN I S LT THY 1My T"ulil':.' Erprraerd A
ndlarize el fisnage o wenl D sl in sLoieet cav g ol o4 erEeT T d Ve,
:r I|- B P :-;'|: TR L |.:|I-|E L ELR N TR IRTH 1 ;|-|||i'i::|' | el .I-II:.-!_
ST I - S WOy [ PTETIYPRY ERTTIRRY MY B [P T | PR L1 SRR Ry R
! oie |||:|'|-||| Wl T Tefrgp- 1=l .:||'.-'.'Ii.-i!||: (1] [ - 1z [y [[NER
el alili=v servne =" e "ol 0d Wt e, ke, e e i-cmp
-\.|_-|| m? o onl m! n 'l'\-l'rrll:l ||:'.-.'I;-|I.;_' th v oweensl el 14 T TRY
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When it rejeeted rogueets for echearing ok the Polier State-
fent. the Comnnission supplemonted its entionale for the
advertisting han.  The ageney ohecrved 1hat sdiditional elce.
teicity probobly woold bee wore expensive to prodoce than
paisting outpt, Beenuse slectricdy cales in Mew York weme
ot then g e opresoed st 2 rlee Cirenizsian Teans] tlat
adilicional power wauld be priced Lelow the aecwiel rost of
eemeradirmg,  This aelitional elorricicy would be subeadized hy
z:||| cansuimers throngh |'_l'||:'l:r"r.I'L”}' higher rates.  fd., /L Nra-3Ea.
Thi atnte ageney oleo thoaght thed promational acdsertizneg
vpuhl give “inialeailing signals" o the pubhe by appeorang te
ELCOURAEY FAPTEY CONZUDPELOL at & Ling when ojagtention jg
nieclecd.  Fd o ut J5ha,

Appellant ehullenpged the order in stabe court, srguing Bk
the Comsrnission had cestrpined cocnnere il Spaeerl: o vindation
of the Fieat and Fonweeneth Areoent< s Tl Doz
aion s ariler wik gpheld T e rin? cunet /o . the inteme-
gty szocwllate lewel'  The Xew Yerk Cuonrt of bpgenls
wfirpred Y fognd Larle ealoe too cdwertizing e “the noos
ronprbitive mnekel o whivh #lectrie surparations gperate,”
47 300V DL T 110, 300 N T ol TR, TR MLk Finee
coxseinet: “lave qo choies regariling the wotece of their #lig-
LT |14_:-'.1.'|_-r," el ek ofepoel el I"'|1t'|||:'.|‘||i|.'|-|'|z1'| |'.|i1.'-e"':|1]95‘.'||2: af
elprbricily kg eoutebnte 40 sorioay's interest o “informed
id  rolekle’ ceonaimie deesmoeoakiog " Fhed. Tae eongt
alan ahisereimd Pl By oenenssaging ransompdinn, prossd ioasd
welvortising woulil cndy rsieerbace the currend onergy sibuation.

ST IO YU TS AL N IR B T BT P TR Y TR PR TU R P S AP

|:lrn-:|ljl.'ir5 at SRS il el gt " P Sananel-ap, Efancaiira £ (1h
o, 10N Tempkasia snonnpinall

LS TET i) B Y FTTY T T g-1| s e Cesprnz==toms s cenil romeme Yes
vond the agener's sincubory puwesz. Thi= nopuzeent was regecled T the
New Vorg Conre o ."'.',Iirl.'hl"', 4T V. % M, LR KR NLE 32 147,
AR OTR (IR, sl weae nal arpard 4o thic Coad.

B EERT ] [ w A ek L 107A0 0N v, e V0 el TR
Erate Buprenzs Cegqrt]; App 1o Jac 6, a0 3 (Bl 17, 1975,

B
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Jdab 1010, 31 N, F. 5L at 735 The rourl concloderdl 10at
thr governsoental clerest in the prolibbibGen owlweighed e
Tamgited eomsatittionad aloe of the commersial apeech at issue
TWe mated proballe jurisdicton, — 5 — (1973, and wow
TOUTTSE,
11

The Comnnssion™ apdor resteiets only corceacesal speech,
that i3 expression eelated solely to the economic interests of
e spaeaker winl e pmiienee,  Forgaein State Bonnd of (2hera
aren g ¥ Yereriain Eibecns Craacnconr $oened, o, 425 15 8,
TAR TER [TUTA Bater v Steede Bar ol Arisaan, A0 R
Aid=and T Mewdama v |r|‘|.l!',l-: LRI MK [.'. = 447 4=
CEy . Tl Fiesn Avectonlboect | g |'i|||||i|'|| toa bl Bbptoa
Threigh the Fogrtansy Atemioese, prateces eolneeeteial
:||1'-"-::|': Fromes ppwaprrane] govereoental pegolatun, 1irrinin
Sterde Breaped ol Mg g, P20 U 2w THE 762 winkaerrial
e e A ol ok Ty ser s s e geninan e inlereat gf the spaker,
Foap nlae mzsosta crnminen s aoe] Tl here the sosiebill isieTest i
e Tullest peszihile dissemiuabion ol infarznativn, Toogeply.
inge el Faast Avoemhinent to this e, wo bBave rejeete] e
"||i|.:|'||:|.' |u|.1|'r:1:||'t.‘-1 et view that EULEFuInenl Tuts maneploto
Envan ek Loy ::_u|||:rv|_-._¢_ Lh I'l;'guhl.h' |_'4|.'|'.:|:||'I‘g";;1| '-;ll'l-i"h. "i P]h.lfﬂl::
will prerecive their wwn best indencsls 0F ooy e s woel

ervrgh widorused aond L Bl Dest e bo Lt el g o
open Ao rhaseels o connmuicantivn, mlher than Sy clos:
thern, . 07 Flab I s foleerr Aszeciafes. fec v

Fowgeiterpuf Williegpdogre 21 1 S B3 02 71000701, Toven whe
acdveriisiwg commuecales only wn fneonpdets verswesn of dhe
relevant Taetw, the Firsn Avcndooent presgmes tbat sone go-
curale isformatien (2 belter than oo aadrroetion atall, Bertes
v St Baroof Arfzesa, dupre. 394 1005 ol 304
Moverthoeless, our devigions hove neeognses] e 'comitnn.
genee’ digtinction between speech propoesing s aotmracreinl
eranzactmn, which osenrs i oan aren teodiciehally solpere Lo
governmend regululion, end other varietivs of gpeeeh.'” CHirg=
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ik v, CHiin Bioate Bar Asse., 36 T 5. 447, 405456 ( 1978 ) - w00
Batea v, State Bar eof Arigosn, supee, ot 351 sen adsn Jackaon
& Jefries, Combpercin] Speech: Fronomiv Tue Process and
Wy ITest Aegeadznenl, B3 Voo Lo Rev, LOAS-30 (TN The

Slpcan opinma comenrring in e defpmmeen, Yoo Tearmck Brpepse SEr
g le vl e Mogpnmeen ™ ceder peae i e R I TR T MU L ) T T
gt edpbesan et o entmha? e e B et o el e Firer
Amtalp . See et a1 A We Sl v sopzand b 3l elaiig i ke

recin - viras The Conevaen a1 2 e exelcha) -

TN I T OO T T T B R e TR [ PN T R TR arlvrrreime Teona, wihiggdy

2l
s Test vz bl to e loveiaiag bl wdenndigg o gremrade el T A
A dure S e Lo cvan ant dleged ralv i et e e
i |l|'ll|h||.l|il|l! v rui-ig "l-_l. I'erstpenee 1= el et sl aF A4l et sl
Terpmer’s ceaeereial cpana e 00" g el Sories, sl s e
LS U U 11 T Jai B arpagient- of 1 TLrtn- Tafore iz earrr alg
vicwed] Dl Dalival s japveicioes went copseres sl sptel Nerenibehe,

[T

Hu renrene I|:|;I|i|:|| o AMe Jr-ann Zipesa vieen Foe- 1
AT sty feelte o Han o poial sieeel e e g sl ] s -
Liv, ine vt e, et fll LRI R EY PER PR Y |||I|.-I||:||'\.Ii|_||'. I
al Teme e ¥ il e L TeT FIEY Y A _J|||-

I F T I!||' Iz L .Fnal o
gt ey ke edvenreeieg vpizs ne wenchl aceand el Fieer Sumselens e
I= 1t 1 ad] ||r'||:||'|i!.||'.ll .I(l'.--.'l:*-:ll:i‘: Nl ineelnh= vl el [T ST
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Al pely 1hi- :||'-|-r-lu'|| r|-||i.-1|-|:- lie 2l A" = fe-Lies snirrn |'|||i||g s
P e rer paZier e vl B I e we thinm 0wkt Lee feetler
Mep Fae ke €7zt o oo v e o aveomstectek D apeas e e 1= sl

EVETYY

[LHIA Lrrgud vkt 3l L it | LTI TR R ST R TR T R _||_|1.'|-_'||-\.E:|I rlhal Jimks 3
sem et Lo enerene sl delgse Mo e 06 it taen, posla- ooy

T 1l e L Dl et Tz- w3l e wovire pnersl daet o Feie |4 e, -
il al Baelzh el eabie r el |I-|.I:.' in Crnsndiahiod B O ",
Pulin Bevees Oy |.l_|I Yo oorl, natg TRl 12 e q-uj-'.:.' rloe Tl

a1 N

ezl ol Fimd Aumcnhioent aiertion - lis shers Pireet s
pilelie zzwes TMere jf D peasen bor prere ks senlar o sty ional
[RLLLLN N B ) Lo el Alalelzeaf= o ppde mpe gy Ui e e gl T HE

ateal Bhaeas ez Tooalor avqpesn, Ter esadupde, Gae #ade nebain- e

e v e arhe |t the s epmaserei ] Sineaiae: o g!

Fieapia s stapte B, 535 1) sooal TT2 0 This

Cloaply - wadl s TRy
Ciont U desiz ons v e fon e b e2iegn Sae pre i s e pinereiee et
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Comstizution thereforn neeords o lesser protoeting to colningrs
gind zpeerl thun 1o ather constituticnally maarwatenl expres-
aion.  fol o236, 45T, The proteetiog wailehle for pusticalar
cumatnrrelal axpression turms on the eotre bothe ol the expves-
10 n] oF the povornmenind dpderests soeved Dy is regulation,

The Virst Amendiwent's eemecen for eeinmoerial spoech s
Tanzed of the infeeannrranal function of gdvertising. See Firat
Aatioant Bark of Hostan v, Belletei, 357 158 765, 74 ( LATEY
Corserpuenthe, 1Leen ez e no ranelilaninna? nlajuction Lo the
aieporession of roommeeedsl sbrssaees tuad der sl arerasely
pfuetn dac nullic about Twwlal setivicy. The gorerozent
nay bin [omeg of cprmieication more Ekely 1ooleceive the
mblie thar 1o iforen e, Fricdwmin v fagers, 440 T 5 1, 13
Ta=T8 11930 Crbralfd v, Ce Sfade Rar dsse 436 17 B ot
40H-4na, ar eorupercial speech melated oo aflegal aehiving,
Pittstrergete faeerg Coo v, Pottebareh Corem's o ffamar feln-
Freernwe, JL% [0, = AT, Wb 0 LD

TF ehe comrnniention is neither zzlandinog eoc eelnesd fo
unlaaTul aefivice, the grernmenc'a B2wer is mane Sircum-
perihed,  The Stare muzst assert o sulstactial intersst o bo
aekieverd Ly eracrictZons or cammnereaal speech, ATaveover, che
regulutory fechnuinue Jpet T i praportan to that intorest,

S - T Tt MR- st '\-:“'I'.-!I A e nidd ili. l'iul.-'l'n'\-'!'. EXTRPR)] HT
oo o o b v oz | meel sedwr it feial el
BT OO [ T T P F R N TEET -E1||| OO FLTRTI LT [ECERET al e Lapee ol e
B S ER S STARE TR TR TTY ECTR PP M ORI AR A TT] ITRESTLES TR ST
al | F

T et il waeesde b Fira Aneertice o sreli L= soe gz
Fared on tha cvsrenl ol dle g i, Undadimetel £ ane Oy Prlec
Zeroieg Cemm'n o New Feef Sel TRGIR d— TRAL hyoap, al el
Ty [t o ewpsiessal speeel peermln mepmleen ol a1e czmieil.
Fir-l, comn reial cqueherrs lave oaden-me ke wlzdoe wl Jath ila market
arzl ke prcelers, Phaz ey e welcitsdad beoevaleare The a-oaracy
A e e et and e Towfeligs+ of the g5pd r|_1|:l|_.: aemere, Marfod v
Srade Harou) decone, 80000 A& d6 03 T ackiliem cmzimiceeal
cpeech, Al W pring el Fmoncamar s mteseel, - padticelanly lanly
bnal af I = 1k Al 1w et '||:..‘I||_'|:||;|!|_.. l:'l"-""l'lll!.:lll" [ {a] |:-.'i!|b' crizab T
T oaverlrgad menloian” Tl
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The: lizitatzen en esparossisn: Elesigned carelelle to armicee (RG]
Byabes gonl Connanes with tlis cogeadie e g e b eas-
kirm| |.I-_'|' Twn rrilern. Faest thoe cesateen eeast 1|ir|_-|_'|:|:r wi-
voaeen: e skide inderest invalved ) Bloe vegnbilioee g oot be
giuglaional i e provicles andy inefeebive o vemdme seppecn Tor
The goerisene s porpoee, Secgond, o e gevernnsncal i
beresd monehl T georvea] o owadl Tiy o tegee dimitas | peslrielion on
Chan gzl ::j'lle'l'i'h_ l;|||' vt e meE FcEiues rnnL sUrvey,

Uniler the frat criderion. the Coure has declined o uphold
eonfatioes that only indireetly adeance the =tule iniceest
itvolved,  In both Pales aed Vieqinle Boerd of FPharnacy,
the Court eoneluder] thal an adverasing ban rould not be
iopased  to protect the etheenl or periormance stancderis
of a proleggion, Tl Court noted i Virginia Board af FPhar-
mucy Vhat "[U)he advertisting ben does nok direelly alfeat
profezsienal samlords one way or the other” 423 17 &% nl
o0 Ine Aetes Lhe Courd overdirned an advertising prohibi-
fion that wae aegipgned o proleet the “quabite” of a lovver's
work,  “Restraints on advetising - . . are _n neffective way
ol delerring slowliv work™ 453 Ui 50 qe 3757

The sceond critorion rocopnives that the Firet Atmendrent
mandates that speech resteictions be “wargowly deavn fn
re Prinees S0 T 54120435 (10792 The reenlatory teehs

B I|| .I':.u."lr.lr.i .L.-\.-ru_'pr_f.'- b ':I"rl.'\-"J-|I'|.:r'l afl 1'I'-|'.'|'ug,-r.~'|.r-._ LEFIELT I L ||J‘|_-|r|".. |_-.|E
thal hert was o dcdfiaiie connertien Lotween IRe lawpekip's pral of inee-
grated Jiocsico and Hr Yamoen the uss of "For Sale" cigie e front of
Teatzews, 443 1 & ni 9594

ITHE aamlie e o oy apphn Ve ol gwe “pvaerhrealr ™ -feerepgee,

—

Thee sl e peezer s e iecdeladior of meelowe- A Fora
Amendmenl grounds evrn when the ditipanl challenming the seeularian
Fas aaedaml ae na enzeliiciionally prodecied aezividy,  E, 7. Hhne v
Aew Mo, WO TS 20 f15501. Thie everhroadith degrrine Sepives [rom
ike rercgrilion s wacosatentinal redietina of rrpregsing mor deter
preicich el b pamies rat L fone the rossl el Aheretee esea e jodis ik
revigw. firgadrick v O8tphoer, 333 L B 601, ALE-RITE TI9TET - sco
Mate, The Firzt Amendroen? Overerendnl Thactrine, 53 Hare, L Thew. 584,
SEA-E8E (1T, Thiz eeetrning ie loed Bikel where alhe osgireszion is licked
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ree mey extend onlv as far as the interest 16 sorves. The
Slate eaunol cegulate speoch that poses no ducger to thie as-
gorted sbale inberesl. see Fiest Aatingal Boak nf Boston v
Felloftr, swpra, 4353 T 5, a0 VH-IN3, nor cane o conpletel v
SUnPTrRs infatmabion when naEraweer - restret ons on expression
would serve b5 intersst gs well. For conmple. in Betes the
Court ewplicitly «did not “Tureclose foe posaihily whar some
Lirmoted supyslomaetatinn, Ty oway of warnjng oy <isclnimer owr
the Tike, mipht be roguirsd™ in prooational oeaterialzs, 433
1.5, at 384, Spp Virginea Slatec Board of Mearmmay, suprg,
d25 0 5.l TV And i Carcy v, Fopudating Serzices, fuloe.
mafrpeal 431 T & 678, WI1-T02 (10771, we Twld that the
Srate’s Yargnreecrds dooaot justily the total supprossion of
sdvertiging eoncerning cuntraceplives” This Golding left
open che possibdlity ks the State could inglement more
camefully deawn reslrictione. Fee o, at 713 [Poweee - J.,
poazeaering i puart and cenvurring in the juilgment): 6, at
FHI-TI7 tHmevgns [ concurrimg).”

lo 'cemmereial well-Beg” apd Dereloee s kot oeaxily delezred by Maver-
el cequligan fiader v Slade fiue of lrzaen A5 1S ne 33

En dkis eaze, the Cobrmesoon's prolobitian aets direetl againgt 2he
prrner L b e eeivies el el Elesbon, aend e b ownenr il S e
JY L R A WY B CHE R ST o O FERTES OO B B 1T} LI S PR |:-||-:|' an jiy il

S mevew witl cpeecad care repubetnns ol ernrep soppree gl
mercea! snecch in obeder 10 pafane 1 polies wnrafroed 4o ke qualiry af
tre gxpegsecen el Inodkese pitmomeiamer: g Ben sa speerle rosld
srreen FRci pables view the crlerlving gecetepiencal peber Ser FPie-
g Bafe Greerd of Pldormary mpe, 425 00 50 ar TEY, . & (STeveaeT,
Soornweuernzh, hidesd) imozersn! wvers i Conet bas el appeeeed g
Tlamked ban oo vemizcercaz] spoed orlers she psproszion ceell was Towed in
Acang wid, Citlet becicase i was deregdive er ncaiod e unliwfal et ity

L s peiun v sz 0 e paekmoe M e e B mus
g e vl ranren Tl errnereil e b s pgesol De e e b
R L B L TR T e D L L PR R 1 P TR R T T I T TR A IR | e aeerle
regulatian are itnpeeerk e, Ee e gt A Tl siedizetuen 1 ppesa flen
o et vlaz e anad - |I|I|-|i-\.:|li-'|||- arenlwgnemes Sonees 1bee ey T
I-|Il.'l'l'|: vl can e deterncmoal wpilbean n1'|--u.'i:||: e oo, (e s
il efent of e ol siteerson ceneld Tee pee sl Mremaivees i epmali e T
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In commersial spweeh ages. then @ Moepert analysiz has
developod. Ab the cuteet, we must determing whether the
expression s protecked by the Fimst Amoacdeerd,  Fur eom-
mereind spoceh o sopie within Bhat provision, iF &k least micst
eoaeeth lnwful activity and nut he m3alending. Next, v sk
whiether the assereed gowverntmenta] interest i sohatantinl,  TE
Liolh inrgriea wviehd positive answora, we nnist deiermgne
whether the reguiation dirertly advancrs the governimental
interest atzorted. aned whether il 3= nok more ektensive than g
OCCESSAry Ba serve Ehat interest.

111

We pow gpply this four-step analyeis for cometicecial specch
to ke Comrntesion’s arcuments i support of its bon on pro-
malianal adverdizing.

A

The Commizsiarn does not claim tkat the cxpression at izsue
eithr @5 Haceurate o relides o0 unlaalel petivify. Yot
the Xew York Caurl of Appesls questioned whribice {lentral
Hudson's advertisieg is prolected eommercial speech.  Bes
cAns: appellard hnlds a monepoly ever the sale of eleeireiy
n it zerviee Area, the state courl suggested that the Coin-
mission’s vrder realrivks nn commercial speceh of aay wnrth.
The court ataded that pdverdising i a “ioneompetitive market™
eould mat inprave the decsoreaking of ronsamers, 47 %Y,
2d. L 1107 8O0 X T 2, wl PAY. The conrk saw ne congli-
tatiznal qweklem with Tarring remowreial sprech that e
wvigwed A% conveving Bttle useful inforeatiom.

I "lil'l-ll'. refers 2 L rrnewte ek el canepnd e ol elerpe Yefet - e
Traull el "l oyt b = e g e— 2t e gl =T e Fent
::h"".'l'l'l'l ol I"'\'\._.--r-l"\-'\-il-II Ll ||IJF\-'" [ITHEE ||f LI ||_ l:-:l|:r |||_-|_":|q'_||'_j
e monoelial ‘::.'l'l'i'\--c'::-' o rell B Foglonen Iengare, 440 T 5, l,
oo Do Al DG v S Rt e e A0 OE A0
At Mades L Avenea Heefe N sugenr, 450 TE 2 a0 RG]
Vavginin 2date Meznd o Plesoman g, sugene, 325 L&, 0 TIIEYTH,
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Thia reaconing falls shoet of eatablishing that apgpellant’s
Aadveriizing ia not eammereial gpeech protected by the First
Amendment.  Monopnly over the supply of a prodeet pro-
videz nn peatection from enampetition with substiluales for
that product. Eleclric whilities compete with supplers of
fuel il wovd nolural goz i several markerts. such as those far
howe heating and inlustrial power.  This Cedrt nolad the
ewigtenor of beferfuel eopwetitinn 45 yeare wgo. see Weel e
{'}"r:.r C':}. v J'-’uh.rr'r {.'Illfe'.re-r'!.l: f’rhrlnl'u_ ?!:I-'l ]_T_ E I]:II TE“ {]935]_
Farh encrgy source continnrs to ofer pectliar advanlages
and dispdvantnges that way infuenec consumce ohaioe,  For
ronsiners W those competitive markess advertiaing by wtilis
tics 5 juer as waloalde ag smlvertizing Dy unregnlnled firpea =

Ever in monopoly markeds, the suppression of plvertaing
reducas the infonmation avaidable for ronaumer disisinng gead
therebiy ideleats the purpoes of 1the First Amendment, The
*ew York court's argumoert apmears to assmne that the
providera of g meanpoly rervice or peoduct mee willing ta
pry for whrolly ineffective advertising.  Most businesscs—
even mgulated monooislies -gte ublkely to underwrite pro-
mntional advertisieg that it of eo intercet or use to ennsuzeers.
Indeed, & monopaly epterprise legitimately mey wish ta in-
form the pudblic thar it hos devebepsd mow zervices or (orms of
doitsg husincss. A consumer may neerd information to aid his
doision whelher or ned to use the monopoly serviee at a1ll, or
how mweh of (he serviee he ehould parckase,  Tnoghe whaenoe
of facters that would distort the derision o edverlise we
iy fssume Bl the willingniess of 2 business o sremole
Ha prouucts reflects o belief thet con=onmers are interested in

thoe aelvertizie gt Fiivee nncsoe oxtraonleaey conditiuns have

P2 vere] ot retal sprea o derizione Lavee invodvas? siterpreaes g et
B ooiienzive elale regalation. B g, Friedinam v, Ragers, 440 17,8 L, +-5
F1%08 {rpucesive); Hadea v Avzona Nioee frar, 359 17 8 3% (1970
[Zrrvere]; Pimpinig Sade B af PRienecy v Firginia Citieena Congemer
Coungdl, fue 435 U8, 745, 7732 [1076 ) (plannasiviel.

PUTLere iz Pa o grearer jneel e fer o atalal e da oBverdse gf gL
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been identified tn thia case . Apnellant's moropoly pesition does
nob alter the First Amendinent's protection for ils commers

wial speech,
B

The Commission offers two stale inlerests =3 justifications
for the han on preotional advertising.  The frst cowcerne
encegy ronservation,  Any ineredse 11 dematd Tor electyiaity—
during peak or off-peak pericda—merns grepter copsumition
of evergy.  The Comeiszion argues, and the New York mourt
agrecd, that the Btate’s interest in conserving energy s anffis
eicnt b0 support suppression of edvertizing designed bo ine
arenge candumption of elecdricity. In view of qur country's
dependense o chermy resources bevand our contral, e one
ean doubt thi Bmperiance of erergy conservation,  Pleinly,
therefore, the state inlerest asseried 19 subatanisl,

The Commaezion alzo argues that peomational advertising
will aggravate inequilics causad by the fpilure to bage the
wiility's tetes an marginal eost. The atilities nrgued o the
Comraiszion that il they eould promoote the use of clectrivicy
in peoeds of low dempnid, they woyll improve i utiliza-
tion of grnerating capacity, The Comeission regponded that
promnction of nf-peak coraumiption alse would incresse con-
sumption dwring peak pwrioda,  TF peak demand weee to rise,
tho abscace of marginal cost rates would mean that the rates

“charged for the additional pewer would nol reflect the true
oosta of expAnging production.  Instead, the exira posts wonld
he Borne by all eoneweners thoongh higher averall rates,
Withaut pretotional advertizing. the Commissien stated, this
inequitable turn of evenls woold Be less likciy to oceur. The
cholee ameang rate strurtures involves iiffealt and Jupartant

ver pramatinnal ewrense in deiemnring ate rale of relom, rther ikan
rra Lheee rozln on osexly te sharelalderz. That prackee, hawever,
bardy disters the coopemic dad-lon whethee o advortize.  Tntegulated
bisnersss pasa on premoconal ea-ds i con-amers, acd thiv Coest pxe
presly approesd The practiee fat wlifities o Head Oho Gua Co, v, Puble
Uhidtaer Comm'e, 290 B 3003, 72 {1935).
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gueatiung of cermonue alpeply and disvilational Tniriness. "
The State’s coneern that retes be fric aod efcient represents s
elear and substantial governmentol itonest.

C

Mok, we foews on the relationsghip hetween the States
intarezta and the advertiseg ban,  Cnder this criterion, the
Cornrreizsiva:'s lavdahle concern over the eqaity and effeicney
of appellunt’s ralce daes fot provide a constituttonally ade-
quate reasan Jor resteeting proteeted  speech. The link
Eetween dhe nodvertising profubilion and eppellont's rate sbrus-
ar 05 Al msst, tenuous.  The spoet of promotonal adlver-
tsing en the eoeity of appellant’s rales is highly @ peoclative.
Advertiging to increnge offreak usage would have to fucresse
neak wsage. while other fnetors 1t direetly affeet the Erirsess
ardl efficieney of appellant's rates resaindd constunt.  Such
corditional anrl memele evestualfies simply cannot Justify
eilencing appellant’s premotiomsal advertising.

T contrast, the Btate’s inberest in caccey coneerealion s
direetly pdvanecd by the Cotneaesion arder pt ssne heen,
“Thete i an imtnediete connection hetwean aavertising and
demand for electricity. Certeal TRudsnn would not contest
e advertising han anlezg e belioved that proreotion would
mereage its sales. Thoz we find o diveet link between the
glate intorest in conservntiorn and {%e Commizion’s order.

T

We corne Anally 12 the critieal inguiry e this case: whether
‘Whe Comnuzzioe's eomplote zupneessian of speech ordinacily
proteeled Uy ile First Amendment is co nore extensive thon
teeegznry Lo furiler the State's mierest in enoegy samse eealion.
Tl Cormmission’s order reaches all peamational advertizing,
cepanflois of the empact of the touted servies on overall
chergy L. But the coergy conrervation rabiomale, g -

Siee W dues, Regolatiad Tl czpees MO -2450 (0] @] BT},
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portant oz It s, cecoot justify suppeessing wformation sl
glortrie doviers or serviees that wonld rasae no eot ineredne n
totnl avargy wvse.  In pdddion, no dhewing Loz been made
that o more lirnidod realriction on the soetent of promotional
advertizing woulld nut serve adequolely the State's inleresta

Appellant insists thot but for the ban, it wanld pdvertise
procliocts and  servieed that use cucrgy eficiently.  Thesa
inelude the "heat pump” which both parties acknowledge
o be a major inpravement in elecicic beating, ant the
uze of elertrie heat g2 & "back-up' 1w soloc awd other heat
zources.  Although the Commisgion has questioned the effi-
sicney of clectric heating hefore thiz Coorts neither the Com-
tnzzsion’s Folicy Staternent nor its arder desying rcheoring
eacle fincling= an this kezoe. Tn the phaosee of aulhoritodve
Fodinga wo 1he tontrary, wo omst epeibat as within e reali
of pwazailility the claaim what flectrie beat can e an effickent
alrePative I #0ne CITeumetanros.

The Cowecissimn's arder prevents appellone frem profwoting
clsctrie services 1At wonld redves cnergy cen by diverting
ternend frome bess efflicieat sonrees, or e soald eonsume
toupehilv the same nercunt of energl 2% 4o alicraative soarecs.
Tn weriher situntion would the utililys advertizing endan-
el cunzervadpan or neglead] che pablie. To Ui cxient ghat
Ehoy Cneedzsiom 'z anlir saogmesses specel thict oo oo way -
ey Ll Seute’s inderest moeiergy coocdeenLicn, (e oot je-
sior s arder violubes the Firse nunl Fonrlesally Seoemieeenis
aral et e devnlelaeel, oo Feat Nothonal Baal of Beefon
w, Belafdn, A0 JITEE

The Corinceson Alsoe kas not damat b thal 03 ineresy
M corscrvation cancat be pratected sefeqoatedy by moee T
aled reguladion of appellant's rorercecial expeession,  “Tn f1aes
ther its poliey of eenservation. the Commission eauld attemnpt
to regtriol the format aned cottent of Ceorctral Hudron's pdvne-
tisamg. W pight. for exaesple. tequice that Gao adveriire-
marts includs iedormadion aboul e relative effcienes gnd
gxponse of the offeeed service, both weder current condetions




T-H—OPTXION
I4  CEXTRAL NMLDAON 68 o FUSLNG GERVICE COMA'S

and for the foresceable Future. O Banzhaf v FOC - - T8,
App, FY, G, = 405 F. 2] 1082 {15630, onet fene), 396 L) 3.
B et Toothe whesener of o skowing o mede Tt
apeech cegllatiion wotld De inefcetive, we cannat apprave e
conpplone supywession ol Centrtl Hindsons gceertising. !

I

Cur decizion today in no way disparages the patmaal infoe-
esh in energ condeneation. e aoeept witholp! poservation the
pegumient thnl constrvadicn, as well s the develapment of
allpraabe eNeTEy sorres, @4 b iperative national gnal.  Ad-
ministrative hodies einpenered to regulsla electric utilities
heve the gathority—aml adoord 15 duty—to vake appronrinte
aetivz by furtieer this poal. When, howveeser, sech wetion .
volves the supprossion of speech. the First and Faurgeenth
Amendiments require that the restriction ba oo e exfengee
‘then 15 necessary bp =arve the glate weberest.  Teothis ¢aze the
reannd before us s to show that the ofal han an prome
tanng ] aclewrtinimd weers Lhis recvire mene,'

L N HR |:_:'lclllllIIi'\-‘I-il’lII ;_ll-l!l Illizl.l oz HIR W ) e ._.I' |||'|,'|.':-|'|.|.'i||:_r .I-Ii'lli'r-
Lirieg camepaigns o meare Thag dhev will na defest tenseevation policr.
Te b fectinnted gual w [Togram fuk appTevicg ioforaiatcaal advestizing
under {he Paliey Sintmoenn ehaileaged notles eare. See po ¥, sapra.
W have aleersed oy oommerci f s necch o= oauek 2 sturdy Brsd of ez
pressen thil Iradimional Serior reziraizd cdocknine B net xpgly o i
Firpivie Rode Moged o) Mhermacy v Firgiag Cifeens Consumer {ouanl,
fRe, e, 428 TO8 a0 51, £, ™ and b ather areac ol cuATr repale-
Enm, cach =g ﬁ'!aﬂ-!ﬂni:.'.'_ e leane rmc.;l:.i:l:l'l:l 1kad o TRICEC IOPISIME ATE Mfe-
meenL Sk s @ul-tog g | neeater ol 12 e udes sdvpate prosednral safe-
graarde,  Freeegtong v, Afpryfexd, 150 87 5751 (15

Sl vl sy e vt e Uiy advenipong 6 diew
vl lae- '!|:|,' Fie:c ;'|:||| F-d'ul.'ll"'l'r|'|| _.'|,||'||'||.|'||||l|'\.|_-I fuN -;rr. T o O | ;||;.|H'\-|-
Lint™ « aume 1l ke L Y T e TN FTIT T ]'_rl'_|_|: bl T
Climze ol Ehe Fowrleeniin Ane Qe 2o o s Beel averb ol and
AR,

Ll B O ARVTTIRCRYTERTINTI N (6 S R R T WY TR TR T TR e Y R TR E S PR
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Avcordingly, the judgiment of the New York Court of
Apprals 13

CTNTRAL FLUTEDN G133 o PURLIC 2ERVICE COMM'Y

Reversed,

Lhat am caerrprrey evw crigts,

W B notcab nifer Lhe Jrowvezs that 1l S4ate
b lave cver wilicy adverisng in eniergenes ciEvnans ncez, See Siate

Vo Dktebuma Qag o Elerteie o, T3 1 0 537, 5800 |Okly, U977,
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SUPREME COURT OF THE UNITED STATES
—_— 3 {J L:' g
No. 79-565 Ry

Centeal Hudson g & Electrie . }'?] ] l)\
o it .
CQTPUEHLIEI:: Appellent, On Appeat feom the Court
' { Apprals of New York,
Publie Bervice Commission 94 AppCals of Sew Yo

of Mew Yuork,

[May —, 1930]

R, JusTice Powecs. delivared the apirnian of the Court,

This ease preseats the question whether a regulation of the
Public Servies Commizsion of the State of New York vioiates
the 1iret and Faurteenth Awendcents beenwee it oninpletely
bans promotional wlvertsing by an clecreical utility.

I

In Devember 1973, the Commniiasian. appelles here, ordored
electric utilities in New York State to eease alt nfveridzing
that “promot[cs] the wae of electrisiy." App. to Juris, S,
at dla, The ordrer was based on the Connnission's finding that
“the interconnected utilily system in New York Stare s
net hove sufficient Fuel slovks or aonrees of supnHy Lo continue
furnishivg all custoner demands for the 19731974 winter."
fd., at Hig,

Three vears luter, when the Fuel shortage hed enspd. the
Commision requested comiments from the public on jis eFiea
frotal to continee the ban on promationgl advertising,  Cren-
tral Hudsan Gaz & Eleetrio Corporation. the appellant in this
ensc, oppoaed the ban an Ficsk Amendeend grounds.  Anp, .
AML After raviewing the public commenta, 1he Commission
rxtended the prohibitton in a0 Policy Statemett ieeued on

Frebruarcy &5, 1977, /
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The Thlire Srghomest divichal aclveertisieg coeeaes "inkn
| AP '!l‘.'t_:-:h! |:','j_||'|.!1-::|r-||'5-=: :||!"|::-I|'||'|Li-:ll'.a|-- .:'III'I.'II""I"I:..‘-iIIg iclgtdin] o
syl Floe |H|rv|_']'|.!|E|' ¥ ||I_ir5I:,‘ Hr';'if‘r':} aml -|||'1:I:.;1!I1iq_|llﬁ'|
) fnformz gl n beonnd cdepery paesiee of wll sl etiglng
ot elearly pdemie] Boopropgede sales ™0 A e Jurz 4t
wl S The Cumogpssiesn dqerbrerd 28T preovesk o gelvertisieg
cocdenapry Fec Llpe mapringal |:-l|]i-:':.' ni "':'”""h'i":'h'- PEUFEY. Tt -
knowdodgerd that 13 han b el @ peefect veducls fToe eankeey g
energt  Far eanmgde, the Comnnssign’s ler prolictits oeo-
etinnnt acvnerising boodevelnpe monzzaplion dwing peedods
wlien Jdeananel for eheeleivity b5 Tow, Ty lhinitewe groseth in
Yol qpeak” comsmmpetinn. tle bane it e “kbacefica” sl
pffeed=" of ench erowth o tenes of mome cBciend ues of exist-
itE et st Adl oAt A Al =i il elealers are oot
b the Comnnisgion’s suzisliction, wnel 150 remain Froe
acdvortize, 3L war rwwgesiec] tleo b Den can aehiove anly
Foncereeal eogservalionEn™ S e Conminissinn aclopstrsd

lh Iiflyl

Etlu: eetrictinn Tecaze 1 was ele-rlni-ﬁ]ru “pesnlt in s damapr-

onityr of unnegeesary prowth™ i snorpy eomsampetinn, Sleed.

The Commmsacm'a aeidee exptcitly pernitdod "informa-
binmal™ pelvertiaing desipned 10 rerowenme “shifrs of rosnsumpe
tion™ feon prak demaed times go pevtiods of bw eleetricity
detmmnd.  Flld, Cepephach: in orginall. TnEormndionnd pifver-
tismz wonld not scek 1o mercaee apecepate consumpdasn, buk
would invite a8 leveling of demand throughoot any given 34-
hour period. The ngener affered 10 roview “speife promacals
by the rorepanies for sperifically deseribed [advertising] pro-
grams thol mept those eeiterip!  Id., ab 38a.
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When it rriected requesta for rebeariag on the Folicy Stete-
ment, the Commission sopplenented its ralionale Tor the
aovertisting ban. The ngemer akseryved 1hat additional elee-
Urizily probubly waull e moec cxpanaive to produce then
existing autpur. Boeaa:e electricity rates 1 wew York wore
“nut en baseel nnopearganal aest b Donneessoe fearcd el
additionnl pawer would T priced Selow e setual cost of
generatinos,  This aditionnl electeieity would be anbsidized by
gll conrumers throegh gooceally higher retea. £, atb A70-552.
The atzte ageney also thought thad promotional slverbising
would prvo “weslendinp sigeals™ 1o the poklie by appeabing G
ENCAUTAEa MRCREY COnsmphch AL 4 tnne el conserealion 1s
naedeid, N, gt 5o,

Anpellant clmllenged the order iz stele coort. arguing that
1l Comemnissing hpd restrains] cormeraial speeeh in viclation
af e Wieel g Foorteeeth Aoeocdoentz® FPhe Conends-
gion’s order wrs upEhehl by the brie] court aod ol e mtenme-
dhibe atquellate el ' The Now Yok Courd of A ppeals
effirmed.  TL found iethe calue to adverlizine o “the non-
rompetitive mnrkel o which rleetric corporntions aporace,"
47 N R ML LI R N 2 T4, FAT (010791, Since
cniainers “hove no cholor regardteg the =oures af their eleg.
trie power.” Lhe court denim] thet "proegtioenl adveetising of
vlogtrieity might contribte 1o sociely e pevierest i ‘infarnerl
and eclighle' coomonie deistreminnking”  fbad. The court
absy cliserved that hy eecourpging conswaytion, promoticnal
alvertising wanld only msacericne the earnent cnerey silaation,

7"?-r.|rn'|||:|'. eleal ™ L T s T Mnamd ae flee Memee or e a1 rred al
producicg am erere enit of ourpue” P Banuzelean, Mecnamizs 463 0 IHb
ed. MITEh {emnbaaie 1 o zinall,

TComral Monleon ala allow ] g the Gz fedor s neder naelioss Tae
rand Ike ageeeys Satutory peeters. Thia afgofent wis rejected by eha
New York Coust of Appeale, 47 307, 30 S5, L0-104; 4= N, 1L 24 7a9),
TEA-TE4 {19701, and wna mac argzed fe th Conrt.

e Ape e M e Iw |_-_;|-|:l_|_|_| Toinizbonn af

Beare Suprence Court); Appe 1o diere Soak 23, (Fehe 16, 900y,
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G, ot 1100300 X E W oo 758 Tie court conchaded thas
the granemmental interest o the prohibidion outweghed the
linitrd] eonstilutional value of the ecmnereial specel AL ssur.
W natedl prolamble jurisdiclion, — T, 20— (19793, and pow
FEVEFSE.
11

Thr Commission’s order restricts only commercial speach,
that is, expression relutcd salely to the cranamic interosts of
tli: epesaker aned its aoehienee,  Uirggedr Sfeele Hoard af e
sapr v 1desiada CiRzenes Cosesgoner Ogeedd, foo, 3205 1005,
Ths TS TUIRR: Mates o Elame Mee of Arizona, 23973 1705 GAID
NS CLNET Y Friedfaegn v Rogers, 306 0= 447 45K
C1ETRL The Fiarel Acvendssenl. s sl b the States
thrmgie el Foppnenth Amgwbkeema, proteels copgeereial
sy fron e gerneben govermmentn? reegloizen, Timriai
Shte Bauarsd uf f‘n'l.e'.er.u.'m'l_,l_ JA 10 R L THI=TGE Corereercind
expreegion met aaly gerees The geoneese ioteresl of e 2 e ki,
Tout abee aegiats covnsarars wn-l Tardwrs thae societe] o ezl e
thae Fullest poesil:le chiseemisation of information, Tooappds-
ine 1w First Amrchent to s ares we Jiave teertesd] e
“ndghe v sateriaizEtie”T wiesw twat roveriinent las eonleie
power oo e wr regulioie oamercal spoech, U P lmple
will prereeive plee oocn best Geterosls 0F oy they ane woell
evngeh Gafverie: | e L e Lest seewne bo Liat el iy Lo
opett the rhaeiel: aof commnnbechion mither than ta elase
then. , " el a0 me Lipgear! e fates o, 1
rf'rlrl-J.l.:-'ll.-.".u uf ‘“"Ih!!lﬂl_,lll.:ll:l.l‘{:l_ JAL DB A w2 107 Fouoen whien
:Hl'-.'!‘-l[ihi!li::‘ rolnrzor afes only o ineoielete worsien of ehe
roluvaed Fuets the Fiesl Aioenclment Seosuines 2t soli- ae-
enerate s feerrmlion = Fwollee Elaen e S formations al, 'l Halea
VoSt Mer o drizonn, s, sk 170F at 57,

Mevatthelesa, anr deecjzioes have rocopnized “the ‘romman-
eense’ distimction between gnecch pronasing a eamenereinl
teansacedion. which occurs 1 Ak arcn tradilienally suleeet Lo
goverement reguletion, and other varietics of speeeh.” Ctira-
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Ik v e Srade Bar Asen,, 435 11,3 ¢4 7. 425436 {1073 =ne
Futez v. Sale Bar of deizenn . sgpro, af 381 ser alse Jackson
de Jefrna, Commereinl Fpeech: Eoovomin Doa Process el
the Farap Aroenahnent, 63 Va, L. Rasel 1, 450 (1070910 The

R epmiions verpnering e ke felgiennar, W et p BTEVE Y « g
et thon thgy Caginean s anler feaelas by ien! niaeer, Spral g
sdplve - gl gl g eplideal pino clee Fgll Tttt ol e Firel
Avembreer e gend o0 0 W Fpal un SHTTETY 2 B 0 R O H T T T
roanl LT i waee The Donnvne-ver= Paliy 2babAnens svaclzdaf -
P T el tsnal™ 1ap sl Er- e 1] .1 DIty b, whipel,
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P, Ter onmm e seluerrioms alan pronmade] e TRy tnesain e
ey “he enrsznment o baepoh- ol 003 e Faas TP Y B S TP
poaren e e s ozncizze b s Firos Aoen liaenn omg-
Tt o el e s S ez ol fee T vame o melt g b .
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Constitwtign therefore arcords 8 lesser protection o cotbanes-
eial gpeech thane to other constitutionally guarsnteed exprres-
sieh, Sl gl 436, 457, Tlhie pootection avadakin for partioalne
romickerazal expression turns on tho nnlyre both af the expres-
gioth angl of the governmental nteresty seeved by its regalacion,

The First Arcendeccat's cancern Boc coimnmeccial aneech g
hosed on the informatienal fuecticn of advortiaing  Soe Fiegt
. Natwnal Bask of Boston v Hellele, 435 1, 8 765 TR% 1 1978).
Consequenty, there can be e mwcaitstional oheetion to the
sappression of commercial messuges that e not acrurately
imform  the public about lawtul ectvity. The governmend
may baee forma of comzunicatam maee leiely to deevive the
pulslic than to efann i, Priodear v fogers, 440 T 5 10173,
15-16 {19700 ; Qlhralik v, Qi Stree Bar Sren., 476 T 5, at
A0-41:5. or connuecreial speeck related too illegal aetialy,
Fittelrrrgh Fresg ©o. v, Pittsbaegh Cove™n on Human Kefa-
Frons, 313U 5 300 W8S (174

H the cnmineiention s neicher anslending ror reloted 1o
unlawdal artivity. the goverrmont's power = more sircum-
seribed. The State must mssert A syhstantin isterest 1o bo
Aehieved by prstrictions on commerein] spreeh,  Aoreover, the
regilatary iecheique must be in proportion o thae mberost,

weeenl rhoonadleer mnes ol cpaaach Yo s sl g G L e Thie
RIKH I ool -'il||'_'|I|-'!I Tarwmn :'\c|||||||:'|'.i':: '|:||| IR B L T, a.;_i-.-.-h
CeAadt e i e cpnple Bee g e proee- i te larie al 1Ee
Ll danemlzeent™s granantee to the Bover kil of speacli ™ a0 15 5
nl pan
ot oanter oeweraest- e Baesl Appernlnent |-:':-"|:|-|I- el &
hanerl on 1he gonreat el rhe meecape. Coneclidered faitan o, v Fuldis
Sersice CameSe @ Nese Vorkl Woo P13 d—, 19805 chipoop, a8,
Two Frape of comficteial specch porent regnlatian oF s sopbend,
Firat, comanercial speahirs v eatene e kocwledge of boik the marked
Amd tqodr preloe - Thoe, they wee well-22iaan?® oo ecabne e arenraey
al their e ad e Belaluess of 12e azdezloing acnesty, Haees +
Al e ol deinene, 433 500 50 F 3B CUSTTL. Ik aehditicn eemmmerein] //
cpecn b e wlfopring of reanwnic All=interesn, s o MF\-:T_I,'__'EH—.
Brend al 1".'-:|'li'1':-il.'-|: Bl i mal "[I:Irlll"l.lr:l:l|}' el ifi’e En |:|r:i|||: r rizshed
Ly pverlerosd megulanon ! fud,
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must bE

—
The Tarnaladacn e H]un'.f.'iirrn,{r]u:.~'=i;,_:.-u-|E carefully to wehiovr the
Erabe's goal Crtoplonee with Vs regquirciment e b reses-
el Ty Awo erideein, Firet, tloe eosteictien enas, o lineesgls gels
P TIIER thee slade inberest invobved; tlhe- regnlation nps nos e
shigtaioal 30 0b prevides only fecfiebive or mente ot Eae
e poverpecat’s parpese, Sl W1l pevernimental e

teerest ponzled Bwy sorvol rs well by o mgze lnibs] eestention o
et Telal spuoelt dhe exmestien Festrictiong cansest aaryvive,

Under the Byst ersterian, the Canrt bas declined o aplaate]
regulstions dbar only wedireetly adwvance the soate agerest
invalved. T bath Bafes aind Viegisia Beend af Phareney,
the Court coneludedd chat v adveriiging ban monld not be
uespiissd o protect the olhical or perlarmanee  slavdaeds
of a profesgion,  The Colrt noted i Virgindn Baard of £'heae-
macy What “'[1]he rdvertisting Law does pot direetly offeet
pefessivnnl standards ang wavr ar the ather” 425 15 at
it Tu Bades, the Conrt avartneaod sn sdlverizeing prabion-
tion thot was dempred 1o protost the “gualioe” of & lvwyee's
mork,  “"Restrainte on adverlising . - . are oo mefTective WAY
of dederring dliuelbly work.™ 408 Ui 5, 4k 3757

The sarond ceiterion reengsize: that the First Aseendment

mandntea thot spuech reslrictions be “narrowly drawa™  fa .
re Prooees WU S0 G123 43S (LR s The regulanger lu-n:-h-/

= ]Ii |r..--..'"|7r.': .-i-u'u'.'..-r-- N I||'|.||'|..l|||. |'_|_| .\,.l_|' It-...'ulll.":.'.\.:ll:u'ill l.ulll.l" "o |_."|._.|-rl.'|"||
1kat there wae na elefinche conacetion bernaen 1he iemenship's gas? af intr.
grated Beoazing and s Tan o rhe war of “Fer Bale™ signe in Trone of
houzes 4371 U 2 a1 050

P : . . -
LR L R Y e N N T .l|l;l!u':|ll--|: TR | TR YT { N Y ol BT Vet W T

—

Tl Latver B pwranits Te dnvald -oar ol onpoladinz. a0 Firar
Ameadmenr geannds gven when The Erigint ckalleng’eg rhe reeafseion
has enpaged inono eemoiiuCenuliye protecist et Eop. Buer v
Maw Veord:, 540 175 20 {10327 The overeadib deetrine depives (pam
the teemgniticn 1kat uneunstitirional teafriclion AF pepremion meyr detsr
prrabeetel speerk T pogtie; pet belnee ihe cone awd elherebre earapa jari sial
revame.  Brondrick v, Ofhhamg, 413 BN 30 HBI, 617510 qL9731 - aep
®eir, "The Firsl Ameadracn] Qhopelpomlih Teclone. 52 Hane, [ Tew. 544
SRE-RES (MR, Thiz seanans i- Fees hbaly wheos 2he exarescine iz linked
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migue mey oxtend only ng fnr s the interest it serves, The
Blate cannit rogulate apecch thal roacd oo dnnger o the .
zertec] atale Inbarest. sec Aivsl Aaffonal Hask of Hostow v
Frelintfr, suprg, 435 Ul 3. ac PH-TA5, aor sane Wl ropagiletely
AL s infarmatinn when NAITOwer FEELECIONS (0 08 [resRion
would serve ita wterese as well. For sxample, in Barer the
Coucl explicitly did vot “forectoss the possihilicy 1thar same
aatitee] supelomestation, Ty way of werning ot disclnimer or
the like, mipht b orequined" in promedignal materials, 433
U Zoar 382 See Vieginm Shate Board of Pharmacy, svpnt,
A2 0L 3, v And we Carey v Mugwladen Serwicea, falar-
wativkal 431 T:0 5 675 TU1-TU2 [(1U5TFY, wie hell that Lthe
Atate’s “argurecnds dooect justify ihe bl suppreszion of
advertising concerning contruceptives”" This holding lefs
opcn the vocsibilite thar e Siate cocld inplemcent more
carcfully drown reatrictione.  See 1@, at 712 [ Peweln J.,
cortrurzing in part epd coneurrieg in the judlpaccth: id., at
TI-TIT 1 Bqevexs, culicyrreg

la teemrie el ae Floang™ 2l therelars 5 i pasile dJereerad nr Mavers
Erean msepolocan”  Hatea v Stace Nor af Adrgeka 435 L5, - 350
[n thia ease, e Commisson's peobibiinom pees direrilye npaineL the
Lttt el ety e ool Coroemral Blocter o, gen] v vhie condend 1ie Jnmelal; e
afc LUz =it Lk oaeryee e Sanc= snnene-r, 1 ane neentnl
DA e s wth ey Lal vare peetlfawr - ! entirely -1 I L=
eteal daperch inoender 4o parsae alpolsy :
= I e eiemdideiaares, a0 Lan an ozpeesh conld
eefiesy Trem pnlaliz siew che wisletlvng governmental padicy Sep Eir-
diuia Slare Meent af fheokacy, anpre. 9% 0% ar T R ETEwART,
K, tonrorcnzh. Iadeed, inoectend sears bz Croart has rog apEprsed a
hlmket b an cemme reial et 1l e T ILEeld wae o) oy
gerne way, vither Breauet 360 wae deeesdive ororelided 1o grlasdul aer ey
Lo s cewesrrg ine o quleweern, Mo deamier Hiowes s s
ar bt the el e e b g el etk g dir

ﬂ [N *"‘IlTl'“I""in{.I1I1II-| Lo memila b ] il - Wl odpe = o= el |_|_j|_.|p_--|-||
¥ regmid o e illll-.l-'i"l:l-'. I tE et al 20 The et = e e
1
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Ly comrereial speeeh cases. then, p four-pact analysis has
developer. At e outeet. we st deteriine whother the
sapeessinn 2 protectedd by the First Arnencbroetd,  For eom-
metcial speech to come willsin 1ot provision, it al least muse
coneern lawiel aetiviey sod not be evgleading. Mexi. we ask
whether the agsetbod] goceenmental interest ia substantial.  [f
both inguiries vield positive answees, we must fetorenine
whether the regutation directly advances the govercinental
trterest assorted, and whether 1t 35 nol morg extensive tha 2
noeossary bo serve that inkerest

I

TWa noaw apply this foue-step analysia ine roremeecial apeech
to the Commission's argements o zupport of 1ts bon on pro-
maliona] advrriizing.

A

The Carmnmission does not claion that the expressinm at issue
either i inacturnle or melates o unlwefs] aetiviey, Yot
Live Npw York Cruzt of Appeals questioncd shether Contral
Hudsun's advertisieg iz peotected canunereinl spocch.  Be-
calse aphellant holis o mowapaly over the szle af electricicy
in itA serviee mrea, Lhe stute court gogpested thet the Chm-
mizziona arder restricts no eogenercial speech of oy worlh.
The monirt stated thal relvertizing in a *“noecoem patitive wa ket
could ent improve the decisionmoking of cansumers. 47 5. F.
2 me 110; 340 ¥ TN 24, gt F3T. The coart snw 1o consti-
totzenl  peblen witkh barring eommercinl speeels that gt
vigwerl as rooveving letle yseful inforrcation,

al cpuaeh pove- boca wppel FBpssl e cmere oF eleaneesene et
prchalt war k- o B ammbl—in v e iona—alilinera e all elescewczan
L awmssett v anmpgpe feja | v prmesez e g o T et ol st G sdee=tions
|z .'|':-|'. 1T ||r et thm ol IR |I‘I-.'I"|I|'\-'llil| L |||"-"||'-' v 5 l “I ],
N el 0 |:|!l.'1_l'l_ Clowh L thivar Stofe Bore supanl w7 S ar 43—
AW ffes v daihne Bgde o My, ayna 41 1) = al  HT e

|'.l9"-'lll.' Atele faen ¥ |-_._r' T saen W A, A I . ;"\-I 2 TFII—I._.II
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This repeoning §ills shart of estahlishing that Appellant’s
nfwertaning is nob ponavercinl apeech prodected by the First
Arendment,  Monopoly over the snpply aof a prodect pra-
vides no protection from enmpetition with subseitutes [or
that preduct. Elocteic wblitics oompete with supplicrs of
fucl ail and natural gas in ecveral markete. such 3y thoso for
Lotne heating and inductrial power. Thisa Ceurt noted the
existencr of ilerfuel compretition 43 vewrs ego. o West C1kig
Cax Co. v, Public Oiidhes Comm™n, 2 U3 63 72 (1033).
Each vicrgy spurce comtinues to affer peceline advantages
naetl disgelvantoges et pay nfgence consumer choiee, For
cohiBierds o those competitive ursets, advertising by utili-
ies 35 Just as spduablie s suiveertiging by cozageulnres] S ™

Fven i monopoly marketa, the suppression of advertising
redures the information available for sonsomer decisinns gnd
thereby defeats Lthe purpoze of the Fiest Amendmont,  The
XNew York cnurt's arguament eppears (o pssome thet the
providera of a monepaly service or product are willing to
pay jor wholly jneffertive mlvertiing.  Most Dusinesses—
even regulated monapelisd—sre walikely to underwrile pro-
mntional advretizsg that iz of w0 intercet 90 use Lo consemers.
Indlerd, & minmopaly enterprise Jegitimately may wish da in-
form the porlie that it hing developesd ow screioes or terms of
doing Twsieese, A eonstinct ey need infonnaton to aid hia
docision wheller ar hot te o the monopoly secvice at sll, or
hnw much of ke serviee he shoald purchase. T the ahsenen
af foctars that would diztort the decision to advertize, we
may asdcig Ahat the willingoess of B basiness (o prooeobe
g prodycts refleciz & Belef thal consnmers ere interested In
Elr snclverbisleg " Biver no sueh extrooedamary comlitions Ly

P Eeveral evnrnagereie ] spesdo eeigogs Lave beeabes? selenprizes slgee]
Lo exdcnsive slode pgelalion. E g, Pricdnan o0 Begers, 440 17, 8 1, 4-5
(P9 frplemaelnists]; Bates v, Anzoea Slale Hur, 434 13 5. A5G (I%77)
{haveyert]; ipinda Sate B4, af Fharngen o Firginia Coblzres Conaumer
Cowdedd, fug., 405 11 5. 748, T50-752 (1470) [pleariziacisl).

EORLre g L oogreader fmeentie Terowounilig o advertioo F QL ocam
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been bilentidied in this case, appellant’s monopely position docs
not alter the Fist Amcadinend’s prolection For its comoers
‘el «peech,

B

The Commission offers beo cdate Inlercsia ax jusztifealions
for the bam on prometionnl advertising, The Brsl coneerhs
ONCTEY conseTvalion, Ay incresse it deriand for clectriokly —
during prek or off-penk perinds—means greater consuemption
af energy.  The Commission argues, end the New York courr
agreed, that the Siste's intarest in monserving enorgy s anfhi-
gienl to zuprport suppression of advertising desigined to in-
ereawe consainption of electricity,  Tn wiew of aur conntry’s
dependence on cnergy resaurces bevond our contral, ho ot
gar tloubt the importange of energy somgervation,  Flainly,
Uerafure. the state interest asserted is substantial.

The Commission slao argaes that prometional sdvertising
will sggravate imeuitics caused by ihe Tailure o base the
utibity's rates on marginnl eost,  The utilities arpued Lo the
Carmnmigsion that 1F ther could peomale the usn of elooleigity
in periods of low demand, they would woprove theie veblizgs
Lion of geacrating capaeity.  The Commission responced that
promation of of-peak eonsumption also would inercRes com-
geraption during peak pericls.  TF peak demand more o rise,
the absouce of margmal eost ratey woultdl meen that the ratss
“tharged For ke additional power wanld not reflect 1he true
eaets of cxpanding production.  Tustend, the extrr coses would
bz Torme by all corzumera through higher overal]l rates.
Without promeotional aebvertizieg, the Cemmisaion atated, (his
inrquitahle torn of overds weuld be less likely to nocur,  The
chaire omong rate stesceaees onlves difliculr aed important

us] PR ienal evpentes D determicing fla mte af zetumm, rather than
pa=s thoza eezta or colly A shorchelders. Thar practiee,  hotevar,
hardlv diztons she ecsnarns Jeci-inn wietliet &a ndverfser EﬂTl:'gl,j:.j'.Ed
Busineees TOEI OB Drofmeticsz] cosls bo comamers. ind this Court ex-
rr==ly appeayved the praction for ubbiose i e kia Sea Co. v, Public
Lreditien Cemm'n, 20 U8 03, T2 (10334).



MM OPINION
17 CESTRAL HUDSON GAZ v PUBLEC BETEVICE COARTN

guesiiens of eennande suppdy il belmilbotionwd Taires:?
The State's conporn that rates be fuir aod efficicnn represents o
clear and substantial governmentsal interest.

c

Mrxt, we forus on the relationshep betwceen the Stnies
interesta and the advertging ban,  Uhiler chig ceiterion, the
Croanmission's laudikle conesrn aver the aquity and efficjoncy
ol appellant’s eates ez nof provide & constitationally ade-
quate measin [or restricting protectod speach,  The link
hetween the agve tisieg teghibiton Rl appellant’s rate giene-
bre 5%, &t most tensoud,  The impace of promntional adver
tinig an thee mequity of appellnet's saees 39 highly spoculative,
Advertistag to increase off-oeek nanpe wolld ksve 1o increnss
peak usage, white ather facrors that direcths afec: the fairness
ard efficicner of Appedlawt ‘e eatea roingdned constant,  Such
eondlilzone] and remote cvenlealities siaple coneot justily
siloneang wppellant’s promotiaenel advertising,

In contraszt, the State's tnterest in cnergy eonservetion io
diceet!y odvonesd by the Corvnissden onder st izsue Lera.
Thera is an mmediate connection between adeertiting and
demand for electeicity. Ceotrd] Hudson would not contest
the advertising ban unless it Delieved thot prometion woutd
inerense g =ales, Thie, we Brd a dizect ek hotweon the
state inberest e conservation acd the Cormmissions ardor,

D

We come Rnally (o the eritien? inquiey in this cree: alinther
the Cammissien's coraplete suppression of speech ardinariby
prodeetesd by the First Arcengreend 35 na guore exicasive than
nores=aty Lo further thie Btace’s interest in energy conserve bisn.

o Commission's crider reaches oll prosationnl adverlizing.
regaridless of the ingpact of e touned servier on overall
chergy wze.  But tho crergy cougservalion relionale, as i

Ve W Tomes Thegubaed Tl voarje- [9]-"07 |2l 19700,
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nertant as it b, eanngt jLislify supprezsing information about
elertrin devicrs or gervices hat would czuse no net inerease in
folel coergy nge, In oawdhition, o showing has been made
that & more lieaited restriction on de eontent of promotionel
advertising would wob serve adegtiately the Rrade's nterests,

Appellpng insists that Dut Jor the ban, it would edvertize
produets and seevices that nse eoergy effelently.  Thes:
include the “hent puoep”™ which both parties seknowledge
o be a major impeovement e eleclric heating. ond the
uze of cleetrie heat as o back-up" to 2olar and otler heat
grntrees,  Although the Crommizzsion hes gueestioeel the ef-
cigsey OF eleetrie heating beforg this Cowet, neither the Cotne
mizsinm’s Policy Blatement ner e arder denvicg rehearing
madle feglings on this imeor.  In the abeence of autheritatioe
finlings t the popimiey. we must rredit as within the realm
of nssibildy the cloim thae elpetric head eov be oy cffieient
alirrmative 1 gonne circumnestances,

Tére Cormmigsinn's order prevents appelland frame promating
elertrie services that wanl:l redoce enorey uge by diverting
detrond from las=s effcient soneees. op that would comsume
reehly the =ame Rnvount of cecrge ds doe altermalive saurces.
In meither sicoation would the edilite's sdvertising endan-
Zr ocanmervation oropazlend e poaldie. o the oxneed (bl
the Comnizsnn’s ordier qegipresses spocch Dt o eo way jin-
frbis thoe Brade’s interesl in cncgy conseryation, the Cannns-
sion's urder vivliies e Fieer and Foertesnth 3 ocadments
arnl st b evalielnded . S Fergt Aafloeed Bk of Buston
1, Melndfr, Fure,

The Commieezion olso has nol demonstrated that ilg Setoreat
in romecrvation capact be proteetnl Adequately by more liw-
ied repoltion ol appellont’s commencecial exprossion Teo Furs
thor its policy of congervation, the Conunizzion cou'tl nddempnt
to reeteicd the Tarmal aod sonkene af Condra! Hedzon's advar-
lising. Tt might, for exppeple. refpies that H'n::: sidvprte-
ments 1nelode infarmation aboul e celative efficicncr and
txpense of the offored service, Both ender curcest conditions
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gnd for the facesgrahle futurn. T BamzFafyv. FOC, — L&,
App. DO — 403 Fo 3d 10582 19687, cert, detped, 306 17 &,
S0 0PN Ea che abeenee of & showing Ehat” foone Tiwtort
sprork: regulation wonld be ineflective. we cannol approve the
coreplote sappressien of Central Fladeen™s aslvertisig, '

IV

(hur depision today in no way disparoges the nadional uter
est In energy conservatior:. We gecept without reservad ien bhe
grgmnent 1At consecvation, as well s the development of
RILerinde Chidrgy somree, 05 on Inperndiyve satinnnl poal.  Ad-
tikiatrdive bodice empoweted 1o regulabe olesrrie wtilites
mave the anthority—and ingdeed the dudy 0o take appropriabe
wetion du Turther this goal,  Whes, lowever, suel: action -
volves the suppresgion of speech, ke Farst and Foueteenth
Arecndieendg reguare 1hat e restriction L2 we more cxtensive
‘tlean ig veeessary o seeve the skate nderest,  [nothis cose, e
eoennd lefere na fwils &0 show (hae che total bBen oh ppromn-
tinhal wEvertising eels thig requircnwne.'s

=1 1

The tlwwrmiezany ofow el cen-aler wosctem o cmeveenicg oleen
dizing Lappniges g indere e Lhey will nas defeat coaesvation palier.
I has ingdifwbed aiek o pprogeam oz approvieg “elosmoalionsl " adyerrieg
under The Paicy Ergloement -\:'!ul:ﬂigl.ﬂl in Lhe: cae. e E 2, AUTHRE.
e have gleerved 1ha? comimerc ol 5|!~:n:]| = el a rlusdy krand af pe-
arreesien Ahap radelianal prat rerlzaisl dacidne may net spges da ik,
Firgima Sfehr Boasd of Phartamey v, Ferdinia lizena Capsumer Cepng!,
fze | pnprr 425 L5 at W on 20 And inoather azesg af wpeech regla-
ficn, cuzh ad obeercity, we lave reecgrized toal 4 pressrecking armange-
e <ap prasd sale31mslivhal e ter af i inchisie: adeounte pegeedicr] ssde-
puards,  Freedmen o, Morgload 3850 U 5751 (1557,

e wira w? var eengdeziane thal the Placgneean > alveriag oolior
il kel Frest el Foopem ndls hpera it o aia met meash :||"'|H'|-.
lanik4 elaim- Fal rls apreny’s dpleg e vl e I-':1|1|_|| I'ral e nan
Clomer af Al Fagrbacal Ymwieieene, o9 char i betle aveelmod gag
gL,

i Do =i -_|;-|l.'| i et e onas | :lrh:l|||1||;::.|.-|! I Ter| el
e nr cmergeacy =lbgadien,  Alilaugh ehe advepltiog ban jmittally wag

pramprd by critieal Josd shaeage o 1973, e Crmicsiens ookes cie glnm
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Aceordingby, the judgment of the ¥New Yotk Court of

Appeals is
Reversed,

Ehal ab ensrgreey comw esies. Wo dooped consider the powess 1hat Lhe S1aza
mighi bave et cUdidy adverizciug in SmeEgerey circLzz liwes, Sec Sfale

. DElabema Sos & Elecpne ©a, 536 1% 2 257, SuS—EM (Ohla. 19773,

._.______..-"'"'"—-
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4th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 79-563

Lentral Hodson Gag & Electrie
Corporation, Appetlung,
il
Public Service Comriissiuan
 of New Yotk

On Appeal from the Court
of Apprals of New Yark.

[May —, 1580]

Ma, Juzriee Powgon delivered the opinion of the Court,

This case presents the question whetler 2 regulation of the
Fublie Service Commizaton of the Slate of Xew York violateg
the First aad Foarteenth Amcedments hoecanss it completely
bang promotional adyertising by an elestrical wulidy, '

I

In December 1973, the Comnission, appe]lee here, ordered
electrin ubilitics in New York State to cease all adverlising
that “promob{es] the wse of eloctrcity”  App, to Jupis St
rt Slg, The grier was based or the Commission's finding that
“the intercpnmected ubilily syslem ib Xew York State dorcs
not hove sulficient foel stocka or sources of #upply o ccntinue
furnishing all eustomnet demanda for the 9731074 winter ™
1., at 2,

Three vesra leter, when the fwel shortnge had eased, the
Commission requestad conmments from the public on its pros
pasn] ta continue the bam on promotione] advertising,  Cone
tral Hudxon Cias & Electric Corporation, the appellant in this
cese, oppescd the ban on First Amendinent grounrds. App,
A1}, Alter revieming the public cormonts, the Commisgion
extended the prohibilion in a Policy Staternent isseed oo
February 23, 1977,

%
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The Policy Etatoment divided pdveclising expensos "info
G broad entegoriea: promictionpi—acdvertising jeresded L
sLimulabe the putchase of wtility areviess—awerl institutinnnd
eaicl infurioetional. a broard ratepore toclasive of all advertizing
wob elearly intemlded to promete sales™ * App. 1o Jueis. St
gt 4oa.  The Commission deciored 1 promations] pdvertisice
eantraty to the pational policy nf consenomg energy. It acs
knowlmlpod that the han iz not 8 prefect sohiele For conserving
energy. For exvample, the Commiszsion’s ordep prahibila pro-
ranticnal sedvertizing b devclop comanmpdion deong perioda
when demsand for electriciesr is low. Ty Bmiting crowth 1n
"nffpeak corsumption the Ran limits e “lenefeal side
cfecla” of soch growth in torms of more elfaient wse ol cxists
g power piants fd,oat IFa. And sinee ml dealers are oot
urder the Compnssien's risdection and thus remam Iree b
ndvertize. it wis weengniasd thet tho ban ean achiree only
Hirromaal comservationism,™ Sl the Camncesion adapted
the restrjeliom beeanse i wis deemed Tikely to “resule 0 zeme
dawmypeening of wenecessary growth" noencrgy consutention,
e,

The Commission’s order explicitly nermitted  “informa-
tionat' pdverlising dezigned g0 eneourage “ahtifis of consump-
tign” Eenmn prok demand times to periods of low ebectricity
detnand.  Fhif. femphasis in orpinal). Infurmngional adver-
tiuing would not seek b increass apercgale consumptien. but
waald invile a Yeveling of demnnd thranphout sny given 24.
heur petiod.  ‘The agener effered to review speeific proposals
by the cutripamies for specifien]ly describad [advertising ] pro-
groms thot oot these eriterin''  fd., et 3.

IThe di--enlinz apimea allenpds da candrme Phe Trejes Hatcment in
aulterize arlvertazieg 1ol wolhl pealin i aome erergy sevings' svep
el akvericde caconragnd canogmptiea al sdditions? fleckrioay Pt
ar 13 Tl amempeedd consopoee e S0, hemwevar, siace Ple T'elioy Seale-
ek s phesaed sl on etz ol codveptising e prennt e e purchare
af cnlis zerviee ' and Meabz” ool elesoeity. Ploely, the Comimisiion
did wol wreend A erunt pds prtising That wozld eohamee el eocrgy
tlbebeney Ly wereazing woreampiion of wlecttizal sur s, -
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When it rejested requests fer rehenring on the Policy State-
ment, the Commission anpplemented s rationnla Jor the
advertisting ban. The apeney observed that additional elens
triciby prohubly would be more cxpensive W produce than
existing output.  Beeaves electricity rales in Mew Tork weee
rut then Lase onomsrgieal cost® the Comanission feared thal
edditionn] power would be priced helow the eeteal cost of
gencration. . This editipaal eleetricily would e subsilized T
all congumers theough penerally legher mtes.  fd,, at 37n-0fa,
Ahe state ngency also thonght fhal promntiono]l edvartising
would give “nasleading signals™ ta the pablic by anmerring o
#heoarhge cnergy ponsupption At o fime when cgraepation 13
needed. M., At S0a, '

Appellat challenged the arifer in state court, arguing thet

. the Cosmiwsion had redttRined rommercigl spoceh in wiolation
ol the First and Fourteenzh Assendments? | The Coamis-
gion’s order was wpheld by the trin] cour? and at the mtertre-
diate appellue level* - The New ¥ork Cnort of Appoals
affireed. Tt Founed lietle value bo advertising in “the non-
cotrenetitive market in which eleetric corporations oneral,"
AT %00 2l 110 390 N. R o3 TG T (LIT. Binee
consumets "have no choloe reearding the ouree of their elee
Lric powee," the court denled that Vproocetional sdvertising of
cleetricity might eonteibute ta sogie?'s inlerest in informed
and celialide’ ceoneinie deegiontaeking fhid. The court
alsy obsorved that by encoumging eonsumplion. promational
arbvertising would only exacerbate the clioment encrgy situation,

——

AT earab el T s tar= defsed as |he "exlfea ar ieceneniat coel of
proucing an +réea snit of oobpet” P Samucisen, Ergnoenics 465 [10h
of, 19781 fernphace in criginall,

aannal 1adson xlea Jleped Akzt Sl Uroami: sien's anber rearkas Ta-
viond the ageney’s siaietory precrs. Thia argrmrot wan rjecied by 1he
o Trrk Coort of Appeals, 47 MY 24 54, LOE-10H, 20 XN E 24 729,
50754 (19794, and mra not atpaed tao this Dol

A A Pl 20 der S hypnadlde Povizien: el S Fogreizn
Conrl) s dpen e dariz 87 at 230 |80V, Fop, O Fely Ly 100,
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Jad., me 110, 390 W, B, 2d. at 738 The courd soncluded thas
the gavernmental intercst i the profubitinn outepighed the
limued conatitutineal walso af the cotuneesial dpeech ol istee.
We noted probabse jurisdiction, — UL 8, — [1979), engd now
ey,

IT

The Commission’s order restricts only commetrial aperch,
that 15, expros=ion related solely to the economie intereats of
g speisEer angd W avdienes, Yipoara Steta Board af Fiares
veacy v Virgnnee Citfzene Conzeer Cowkerl, Toe, 423 11 5,
AN, VB2 {19730 Aates v Shale Bar of rizoe. 434 T 5 3341,
WIS (19770 Friedwan v Kogers, 430 17 80 447, 436
Cmans Phe First Ameehioent as opplied 1o the Statcs
thromgh the Fourteenth Aouqmhment. protects  eonrmereize]
epenest Eromn mewneeanbl goveremenlal regulation. Yieginia
Stere Baged of Phariencp, 423 TF S0 0t TH1-7E2) Commerciol
axprression not only gerves the eoonome imnered of the speaker,
Taut ml=o assists eonsmmers and Tarllers the sacietn] eterest
their Eullrsl mecibbe Adiseranation of mlormatzon, To appls
ing the First Aeeuriessed. g this nram, oo laove mejectaal Lhe
“highly paternpdizeie’ view that -pecernment hws conplels
[nwer io supperss ar ranlate ecommaereial speech. “[l"]l_'i.ip]-e!
will pozeeive Lheir o hest interests ookl ther are apll
cenigh pnforeao] aod o, che best gueans to that eirl s 10
“open the channek: of coreecamieation, crnther B b close
thees, . _ " A, e TED; ser Dinwrards lesocielen, Taelcw
Towshag of Willurglsora, 431 T3 B85, 02 1077, Evoh when
gedvertister cnmmnnicntcs only ao eewmplete verson ef the
relevant Taet: the First Amcedacot presemeg that gome ne-
curats infrrmation i betder Uhao no ipformadien stoall,  Sates
v.oRmte Baroof Ansenn. seprr, 433 U5l 374

Neverthelose, our decision: hiove recoghized “the ‘common-
gomze’ distibction Tsetwoen speech propnsing 8 commerzial
teansacticn, which aoruts im an oaren traditzanally snlject o
poveeamest cegulation, end other varieties of specch.”  CHeis
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fek v, Ohia State Bar dean. 430 115 447 4585 436 {1078) - scc
Batea v, Slate Par of drepova, supra, at 3815 see alzo Jacksan
& Jeffries. Conumereinl Speceh: Foonomie Dus Proregs and
the First dendment, 63 Ve, Lo Bev, 1, 38140 (1979} Tle

=20 abwperenn censcrsng i e julpment, A DcaTieE STEvEN- ~13g-
geets tho the Commiissdonz's order nackes bevend ceifleecial g oeko 1o
A rapresziaz hat e ornlitled e clee ol prorecizon af e Dt
Ametdinenl, Zee aest a3 W limd e sapqwtr Dok ez chm o the
proomd ol i ris The Cammizen . Polioy Bnoermed evlofisi ©ine
sthziarl and cdornzewnad s Trar 1l aPverizine boa, wkich
wir tesbr = bacoall advenee g oelmny iscende] e pegeone sl App
to Juree 51, 01 B Flv- campbuanr alhgeed ol thar ol * prakbntenon
wl pronzetzrel advechame by Perj-jneaer o el £ oo hle npotstion of
Fribmers cemensal 2wererh, "ol al T Aumeavrr, e ctada
viar! tpaezenz= 2 e argements of Ple posle Lbelope s Ul alea
vimeed Hlas Lhgatmn s inecciomie anly rowzeen ol i Meses e ms,
ke rahwrring appmen ol M=o Jostice Sravess veeas the Tammicesns

anfer o= .-'l1;|]:rm-=i'|',: rane Eran aamtraersiand opoe B Yaecanae U1 kel cnat-
Lex, tar evadzple, cdvenizing rhar pramaled et el catamepran by
Ienizge e envivenmecia] Baaefirs of ek e Bew et g0 5 AT
Tmamenily e (ercardng g ien wepht ceecard [ Figes Aaeesadenaen proa-
ferlian w1 seremeional olved i rhal incho e clins b e,
cuicstienE Tropeee it chizzzezod anel edaoad b one pabiecal leader= Past,
al .

Alilasph e apprecet ezl e e remnue feaes varzzunding cur
wilcafal vaerey [alier s raeed in Faiz ciae, s thenk ol wecld bl Lirtleer
Alor: 2w 2 (ot Las waugll inodeaa iniamuer ol ssieee fees, 110 owoeld
sralt Lzl camgt ool reeesiiar o any aclvorm e ng thal k- = |'-r|'-c|-
nc? e o rerrenk ',:-*:|||I||_' felute. Bue mpacee o war neasl, nmaioefs ma lam
[ I TR T 1 I TR o TRt LY R TR N | P E T I TR SO ST TT | |r|:||':|'. ar
irchavicler ! Tl e el $.‘|I-1'|:.' W opezle Teshot 1 O onssndirred Teligon L0
'y Plun-.'l-l'. .?l"'r’[,':"l' I'.-'rl.'.lllh'.. rl_f _"l'\';.g' ].'-I.Il'_ LT} = |;.rl ;|'i1i1|ll_—' L NI T f|;|:
pasply of Firs Azgeloneer protcetien: for Coelr dizerl comtns=nls ol
publae izsoe: There = o ren-en far prosoilig -wniliee 0 clie el
pEaniion whel bl siteienes gz Wiy ealy e e monlead of cam-
miervial Erangzemnens T thar rortead. Ter cocraple (ke Boare metazes dls
T 0 b “aensle ] bl b e e f vmstine-vian ] s fermon s flow | 1]
E’:l'.-::1|:. EERR L | I-rl"'rl'!.'_" '|-"r'r;;I|'.u|"| Sfele Boanf, 423155 98 720 Tlhis
A% Arrisjcps an ee e peial egpesc-geay |ooee szl e sl jorermt e st
sely 2 I altlmwed mwerung cone pEetzehon, ivool leea calztitulnal
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Coestitwtion therefore arcords a lettor oratection L rombomer-
vinl =peech than to other constitationally guarenteed caxpres-
giom.  fd., ot 436,457, The proteedion nvailable T sarcicntar
coreeeroinl exprossion lurns an the natire both of the exnirea.
sivn and of the guvernmental itereats aervrd Ty its eogulation.

Tho First Arvendment’s congern fae oontanecial graech is
baged on e informationnl functinn of advertising. S Firet
Mofioval Bansk |;.l_f Hosteom v, Hallolfi, 430 10, .':: YRS, TET (1975,
Copgeeently, thern ¢op be no constisntional obgectacn to the
aappresgion of crmmercial mesznpes thst do nob arenrately
inform 10e pablic about Tewfel aetivity, The government
mar ban forms of eominesieation oore likely 1o deceive the
publiz thin o infocm it fréiegetan v, Fegers 440 11 51, L3,
13-18 (19700 Okreatih v, Mo Sfate far Azgn,, 430 C 5., &t
464463, or commencial gpeech related oo dlegal activity,
Fittsburgh Proce Co. v Pittstaegh Cowen'n o Ifunegh Rela-
Bigwg, 21307 503940, 388 (1973 0

If the communication = neither misleading noe related 1o
uplawful activity, the government's power 1% MNCe gIECUM-
serihed. The Statc musl aszcrt & subetandisl interest to he
Achioved by regtrictions on comimenclal speceh.  Borenver, Hie

regl:latory techrique must be ie proportien to that mmtercesl

mament Lin ather Forns el sfeeeh, A e oated e D madil, spnra che
Tadere A cbennpasb betwen comuetoni aod  neaecnierriad oz peccl
Ceeatl fmeale Aitnlzga, mply |:l:.' a lewvelrg perores, gl = Froree of The
[t dmemdaese’s gt e ie zhe Btter kinnd o comecht 435 U5
R P T

A ool erher conbeis, e Fisst Aoesodeieal poadikibs pogulalien
baseal o the coctent nf e aris-ape. Conco@faled Edfiaon Ceov Fulie
Leruire Cormann qf e York, Mo, 70-134 [(—, TSk lip op . al B=0
Twre featarsr af rewtmermal zpeerh permmin eegulagca o7 ile captent,
Furst, cucninezrinl sppikers fove rxienzive hponlecpe of Toth the meazket
and their preducts Thiw they are well-ciimatsl Le pvafease sle pzogrney
el their merezpen and Fie Bewlicdaees of the asdetlving seeivity. Baled v,
Slate finr vf Anrena 432 15 5, 28 351 (10770, T addicion, ecmmeteial
smwerh e cli-pom ol veviozer cel-cotone=1, e G tehily Diss Gl e
s 1Tl dm ot Cpartaclacy spereptable va e coaclasb Beoougrome)

r;'E_'n'I::Ii-:ur.." Thief
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The linitation ém expression most ke desigued carefully o
achicve the Btate's peal  Conpdinsees with 1055 vequirrinent
may b meagumed by ped eriterin, Fired, dhe restriction nost
dircetly wedviene the stabe nterest eevalveed s he rogulation
1y ket be sastaaned of b proviles ocly efectsva ar rermola
suppurt Bor the goverient’s purpose, Seeond. JF the govern-
penrnd interest ennld Tee gepwas] s weels by emens litnled
st o cobnmereial gpeesch, the exessive rectreliens
Sanhol faryive,

Under the first eriterien, the Court has declined (o vplisld
regulations that only indircetly advance the state intercsi
invalved. Tn bath Batea and Virgpnia Board of Pharmacy,
the Couwrt concluorled that an advertising ban eubld not be
impoted to protect the cthice]l or performanco standards
of & profossicae.  The Cgurt noted m Firpinie Foard af Phar-
macy that "[Ulhe advertisting ban does ool dicectiy afact
professional standards one way or the ather'' 423 17 8. ak
769, Tn Bafes the Court averturned ar advertisine prahibi-
tinnn 1At waa desigred to protegt the *nuality' of a bawyer's
work,  “Iestrnints on arlverliaing . . . ome an incfoptive way
of deterring shoddy wnrk” 433 U, 2.t 3787 .

The secend criterion recagnizes that the Firat Amendment
mandales that zpeech restcictions be “nacrowly drown™ fn
ve Crivces, 4345 1105 412, 455 (19782 The rogulatory toch.

*Ta Eronosds Aseaviafer v, Tanhshyp uf WY sughora, supsa we phzareod
e Lhere way ee definile cofizecrun deiveen the rewesopts goal of e
graed boeuring and ima dan co the wem of "For Bzie™ mgns im0 fmi al
hotrex, 431 TV 5., oL 05 T8

YUl il -ie B w0t oo appliarma ol e tecetbicd BT decdinie.
Tl fabhier 15w R the weenelelation of rrgeclitconz en Firs?
Amendment grourds ecer wlen the litigaot challeagiag 1be regulalion
Eas enpaeed an na conswiofzaally precected aciivies. £ g0 Kune v
Mew aed, 343 T B 0% {1311, Tha cverfire=d®h decloine derives: Troig
tho reregniliob that vmcassiitetzasal eesthiclion of exjrfesion may Jdeter
srolvebed <peeeh by g net before 1ke 2oum and slarehy gaciee polieial
fovicRt. Beomifeonk v lakoma, 413 U 2 601, m12-M3 {19931, aee
wate, The Firgk Ameadment Dverkreadih Docimee, &3 Hare, Lo Tec 544,
LE-ES8 1500, Thee resdraint g e hkely wheee the expresocn @ inhed
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nigqlie imay cxtend only as far as the intereat it somves. The
Stde eaniol regulate specch thot poses no danger 10 the as-
serterd Stire interest, see Foret Notional Banl of Boston v
Aolfott, sepre. ¢35 11 8., ot 74705, nor can it comylately
suppress formation when narrower resteiclions on axpresaion
wanld seeve its itteteet as well, For example, in Batez tho
Craet expliciety 23d not “Toreclose the possibilily thot some
limierd supplesentation. by way of warning or dischidmer or
the Nke, wight ke reoiined™ o prometional malerials, 433
LS, nt 354 Bew Tirpdkin State Foaed of Phormacy, supine,
23T E, A 773 Aad jn Davay v, Mapuinfion Seridfeps, Infer-
nelienal, 431 U %0 G5, FN1-T02 (19775, wi kel chat the
atate's “argzments do not justify the ol snppression of
advertisacg concerning contraceptives,”  Thiz holding lefe
open he possibalicy that e Seate rapld jinplowest more
carciully drawn eestrictinnza, See 0d,. ot 712 {Fawernrn., J..
concurring in part and concuering i the judginent); &, at
THETLT farevexs, ., congespinged

1o 'venmoesril wrl]-hning" and herrbnre 35 nob @acily deterrerd] B nver-
seacl tepulainer.” Hetre v State Ber ol Amseue, 833 170 3 al 3%,
[ shes rzee, dhe Commizien prolibiticn acts dieesily againes the
preiizieze el aeteethes w Ceazral Slclzen, anel e ke asvepr e Sz Lo
b renssoseare A =eoes e Srane™s jgtereet, e gre el sk

eic o wil meeeial care Deoiatah kst entiels BRI el = [ B
wely in o epder Ie [T R PHH EY L I BT TR (TR
c.orestanees L haw o an s pesh o sgchd soreen Sreat paie v e ez

Poirg wavtsemranal peliey Ber Firgssie Shote Honod o) Pharvane g zupnr.
1

b | oanie

B T B SO T e PRI
oz Conre b gt apzireved 2 bL pker Tepr of cmmercil speoch nntea
Al eprere-iean den v Rl iz soice sy, erhor Desatze fowas e
Tive wr el ] o onkoefal ety

LIl IFfL L |.":|||_'|'|_1_ i'l [ LT R AR § o

I an gpigkal. cok=nrnzg o B judgment 4 JosTiee Tk s
nzge Dl che Ccontent™ of comterenl s T ae cppased teake cqeatioe
of sl eaprealan, e s b rematied w0 ataes Femms ol sceepeech
PRlENEA are ez il See poad, ar % The Grlieion ic wie 1k e
ool el i et are sntpaons S oo palpe of
ppweele wazele ez T abgerapisned a whont re o iep sz enntent, ke prae-
izl ellevt =f ey distinesicn vaold be nmzeal, Alemanmedy i qualine
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In ¢vrnmercinl spetch coses, thea, o Four-part anglvajs has
devalopred, At the oufzet, we must detertniie whethier the
eapression i protected b the Faest Amenddment.  For come-
mereirl spocrh (o come within that provision, i al [east must
concern larful netivity end not be misleading.  Mexl, we wek

‘whether the nsserted governmenta] mterest is suhstantinl,

both inguiries vield positive answers, we must deberrise
whether the repulation directly sdvances the povrrermental
interest asseriod. and whiher 3t 38 not oeore extenaive than s
Hetrssi ey ko sarve Lhat jnkepost.

III

We now apply this four-step analysis for cnmmereinl speech
to the Coannissinn's arguments iy supporl af its han on peg-
maotignal advertising,

A

The Cammissior Aees nod cladm thal the exprassion At sz
cither is inacrurete or telates 1o wudpe ful activity.  Yeb
the Mew Yok Court of Appeols guestioned whethee Central
Hudsan's adverlising 35 protecied commersig] spesel;,  Be-
cause appettant hold: o moncpoly over the =ole of electricity
in its servipe pren. the stale eourt sugpested that the Com-
mizsion's order Teetricts no comeseredal speecl of any worth'
The eourt siated that advertzing in & “nonegmpetiive marked™
cacld not inprove the decisionmakine of conserore, 47 N
2d, et 1M 3 NE 2 at T Tho court saw na eopsti-
tutional problen with barring eommoersin] speesh thet it
viewed ex convering little useful information,

al et pofers reog rremly d Rued rarercre o claba: ierseties, 1le
rezll ool vhia amales i cocld—in ooy silesdion—zbtecete wl dizteion
Tolwend ez espre-4aa and “pune” Barmg ol syl Oue decwsiane
Tovvy rejeced] provgzny thet pesait B Foaedfeen v Rogoes, 4400 1 501,
10 and 1w Y (PR Deraled o Qe Stare Mar, goepea, 230 TU & o) 35
Al Bater v Asnene Eoade Har, supma, #3005 00 AVl
Yorgerniz Atgle Beard ef Plaospery, supra, 435 T 2 40 790773,



Ti—ab—OFTNION
I CENTRAL HUDEDN SGa% o PLRLIC 3ERYICE COMM™

This rensoning falls short of esteblishing that sppollant’s
felvortising is ot eommercinl speech protected by the Fist
Armendment,  Monopoly over the supply of & product pro-
vides no proetection feom eonpotition with substitctes fop
thot produel.  Eleetric atililies compete with sunpliers of
fusl Gil and naturnl gos i severe] markets, such ps those fop
homae heating and induesteind poweer,  This Court notad tha
existenca of Interfuel competition 45 yesra ngo, sec West Ohido
Tne Ca. v, Pablie [THltics Comm'n, =04 11 5. 63, 72 [18935],
Ench euerpy source continues {o offer peeuline advintages
oned diandlvotages thot moy infoenée ecnsulner choiee.  Tor
eonanmers if those comipetitive mackets, advertising by ufl‘!i:rf._
ties is just a5 vabiable as advertizing By oregaiated Rrns 'S

Even o tnonopoly mackels, the suporession of advertisog
reduces the information available fur consummer decisons and
thrreby lefeats the purpore of the Firtt Atmetidigert.  Tha
Mew York court's argument appeam 1o essuese thet thae
proncidets af a mnn-u]m'[y gerviee or product Lee willing o
pay for wholly inefeciien sdvertisig,  3Tost B rese e
even regalate] moropoliss—are unlikely to underwride pro.
motional advertising that iz of no inborest or uze to consumees.
Inlead, B nmnupn]} enterprise ]-l,"_ﬁil‘t-ll'ﬂ&ti"]} may wirh o in-
form the publie that it has doveloned new serviees or terma of
doing baziness, A copsumer may meod informatioe o aid bis
deeisian wheter or 1oL 4o use the puonapoly service ne all, or
how mach of the aeryice Be show Id purchaze. Tn the abasnee
ot faetors that w::-ty'.‘l:l distort the decision {0 advertise, we
mzy asaume thrt the willingnesa of & business ta promaole
ita products reflects a beliol thar conseimers aeg interested n
e aibvertdzing M Bince no aucl: extractdinnry condition: bavé

e Ziveral cammpersind epoh dcicieng bave mvenlael onleepee-e saloeel
ta crlensive aeate togalation. E. g, Friedman v Ru;rrz: L4011, 5. 1, 45
(¥ (opometrisdsy ) Bafer v Arcona State Bas, 433 L. 5. 320 :I'J.u?]
flawuemd; Firginig Stefe B of Phoroaew v Piegraan Oof et Cangumer
Couecd, Teg,, 425 UL, 5 T4S, 76052 (L0907 (phammacist:).

WCRIwere soay b 4 greer igvenune lor & wiilicy Lo advertiae il it
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heen identified in this case, appelfant's rmonspsly position does
not alter ke First Amendment’s protection for its commer-
eisl =peech.

' B

The Commiszion offers bwa state interccty sa justificetiona
for the ban on prorotional advertising, The first conecong
energy condervalion.  Any increase im demnanid Tor eleetrisiby—
doring peak or off-peak periode—means grepter congumplion
of energy., The Coimmission argues, and the New York eourt
agreed, that the State's interest bn consetving energy is suffiz
pirht bo support senpressien of advertisiog designed to in-
giease corsumpbion of electricity, 1o view of our counlry's
depehdence on enetgy resources hevond our eontrol, no oné
ean deubt the importance of energy congervation.  Plainly,
therclore, the stake inteseat agzerted s substaniial,

The Commission alse argues thet promoticnal advertising
will nggravale ineguities caused hy the failwee to-lase the
utility's rates on warginal cost. The wiilities srgued to the
Cotntnizsion that if they conld promnte the use of electricity
in perioda of lowr demand, they would improve their utiliza-
tion of generating capacity,  The Contnaasion reeponded that
promaotion of off-penk copsumption al=e would intreese con-
aumption during peak peticds. 11 peak demand were W rise,
the shsence of mineginad eost rotes would mean thet the rates
charged for the additional power would not roflect the troe
ecosta of expandine production.  Tnsteed, the extra costs wonld
be botne by all consueners through hipher overall rates,
Without promelional advertising, the Camimisgion stated, this
prequitable turn of cvents sronid be tess likely ta oceur, The
choite among mte structures involves difficult aad important

ugn prmaticaa] expenses in deleominieg ile rate <f refumm, tather 1kan
rra Hiese cruta on seledy de chareholders Thed practice, loweyves,
hatdiy ditors the reonomin dreeision whather 10 sdverize. Tocesulated
buvanesen pasyr aa pramolianal goela 49 fonsueeers, ard this Court oex-
presshy wpproved ehe rctice fac alilities in Wae e Gaa Ce, v, Pubiie
Effelitiea Cetapn'n, 204 17 50 6), 72 {1236,

.
-
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guestions of econaue scpply and distribnational Fairnozz
The Blale’s eoneren that rates be Fur and eficient represcuts o
elenr and aubstantial governmeontal interesd.

c

MNext, we focus on the retatkanshine hetwren the Stare’s
irelerests and e wlvertising ban.  Under this criteraan, the
Commigsion's laudable corcerm over the equity ang efcicncy
of appellact's rates does ot provide r conselutionakly ade-
quaale temson for restricting protected sperch.  The lin
Betwren the sdvechizing prahikitzan nnd sppellact's rate 2brgn.
ture is, at most, trnwaws, The impact of protnotienat adver-
tizing on the equity of apnelland’s rakes iz hagh'y apeoclative.
Advertizing tn imorease off-peakl urrge meontd have o ineceas
penk wzage, while cther fagtors that dissetdy affeet the e
and pficiency of appellast™s rates remmined enwstant,  Seeh
canditinnal ond Temote eventuwalities simply cannat justiy
silereing Apnellnnt's promotiont] adveriising.

In canlrast, the Mabe's mterést in cacrpeyr consarvatisn ig
direetly advenerd by the Comrmssion order et Zmupe Lo,
‘Therc ia on animediale eonnectinn betweca advertisng and
demend for electricity, Crentral Fludson sonld not soniest
the zdvertising han inless iv helicved that proacotion would
mernase oty gales. Thos, we Rn:d o direcl Tink Letween the
slate interegt ah eonzervilion mid the Compnsson’s order.

D

W enmoe finaliy to the critical inguiry in this caser whethor
the Commission's eormplete supnression of gpocch ordicoridy
protected b the Fipst Amendment 38 no more extengive thay
nengssary to fnrther the Seabe'a interrst i precgs cons0rgEin,
The Comenission's order ppaches all promotionnl ud'.'.::-ti.sing_
regarittess of the dmpact af the tourcd service o9 overnl]
enerpy wre. Bue the energy eomservation rationale. ag im-

Vi Eae W b, Bogliled Toduztree 1320 O wd - 1)
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portant nz it is enaeot justify elppressing information aboeot
eloctrie devicess or serviees ‘hat would czuse no net increass o
total enecgy use. In miblelion, no shnwing has keenm made
that & more Iimited restriction on (B contend of proseobionak
arlvertizing wold not serve ndegeately the 3tate's inteensta,

Appellant inzieta that but for the oan, it would adveriise
praduacis and services thuat u=e eneroy efiviently.  Tlase
include the “lenl puimp” wlieh bath partez acknowledpe
to be a majsc improvemnant m o ocleetric feeating, and the
use aof electric heat as a “back-un™ Lo salar ard other hert
sources.  Although the Croimmissian has questioned the coffi-
ciceeey of aleetric henting before this Conrtl neith or the Com-
mizston's Poliey Stalement nor its erder denying reheiting
made findings o3 thiz iszue.  Tn the abzcnec of auchoridative
fnificga to the contraty, ¢ musk credit as svithin the realm
of possbadity the elatsn that electrie hieot con be o cTacient
alternotive 1 =ome circumeinnees.

The Conassion's arder prevents appellaal from promiating
olectrie spmvicns thet would reduer enerey use by diverting
idrrmand from Jess pfficient sourees, or kat scoald eontume
ratghle the same amount of racrgy as da alternativa sources,
Tn peither siwation eanld dhe ueihite's sdvertising cndan-
per corservationn nronedeleml e poblie, Too the cxlent that
thee Cownessismion's wrider sappresses gpeech that imoga wey -
pates the Bhate’s imtgrest i energy conzervation, e Coratis-
gign's nrder viclates the Ficst and Toorweer th Ao Bagsits
aral et beopavalidated, See Fiegd Aefeasal Bank of Hoelon
v, felatbi, sugira

Tae Commission alsa kas not demon=irnted thet it pomess
in ronsoreation esnnot be neatected adequaetels Tee more Fipoe
ited] pepulation of appellant's rornercial cxecession,  Ta Jure-
ther s noliev of egnservrtion, the Commizzion sonld attempst
to restrcd the Snrmat and eontent of Central Hudaoar's advre-
fisine. It might, for exammile, ceoaire thal the advertieg.
rents ehide wformation about the relative cfBrionse and
exprner of the offered serviee, bath under current cornditions
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and for the forespenble future, Cf Banzhaf v FOC,-— 17, 8,
Anp Dn 0 — 400G F. 2 LOST MLUASY, et donied, 359G T, &,
Bad 190G .5 I the absenee of o Skowing that mare litnited
gpench regulation would be inefoctive, we fannat approve the
compleie sappression of Central Hadsen™s mlvertising M

1V

Cur decizion todey in no way diparages the netional inter-
a5k in enerpy comservalion.  We Acoept without reservetion tha
argument that conservetion, as well as the development of
altarnete energy sources, is &2n imperetive natienal goal.  Ad-
ministrotive bodies emnowersd Lo regulate elegrric wilitics
have the patharity—aed indeed the doty—to ke pppropringe
action: to further thie goal, When, howeaer, such action in-
volves the suppresgion of gpeoch, the Firad nad Feorfoondl
Amendments seguire that the restrieton be no more extiensive
than is rrecessdry to serve the state interest. In this case, Uhe
reeoed hefore us fails 1o show dhae the total ban aw proma.
tionzl advertising meets this requizement, '

U TLe Clamtiiesin aloa Weght coziznles o ae-dmn of nzeivwit g odlvers

Lxiap campaigis feowmsize Ghee they well ool defesr tcasercation polor.
Tv Y ostitnied seek o progrocn for nppooving "informztinaal™ pdvestvicg
undey the Pelicy #iztement chabenged in 1hjs exze. See o 2 supra,
We hnwa abwerved that commergint s7each is cuch & stordy brang ef ex- .
neessson that teadilineal prior orestrsint dociripe may not apnly bo it
Fl’ru:'m'n Srate Roard af Pharmocy v Fisginia Cireny Qongukeer Cagkrrl,
o, searg, 435 L0 51 v1) ko 240 And im ather ameas of cpreech mezula-
liom, =arh as afroenity. we have peresrized Thot 4 preserecning arTange-
el cam peee ecnst budional mizder i o ineZnde: glequate nrgeedursl 2900
Euards, Freedmar v Masgfand, 35) L. 2 50 {i905]

Ty v of vir congbozma 2t the STannni-s.nn s rlvrAising peticw
viclies 4w Fizst omel Frosirfees b Amradmentz;, we die Aol pearl: 2o
Lot elonm- rhal - azemey's prder Al viulored Al Laqizal [*retud i
ke of e Faorieentl Amenémepd, aad chae it o Belh everhoasd acd
vAELr. .

YOl e Camemizamin oTdec b issur Fere wes et pramgatesl gy T pper
fo an emergrery zifuation. Although the afdverlising ban inliallye wess
prampied oy critical Tupl shertage in 1573, the Comumizreon maker op clem
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Accordingly. the judgment of the Newm York Court of
Appeals 15
Feversed.,

tliat ao emetgerey iy cxislx, W el dint etivicder 1o poteera elae ke Blate
pught hive pver utzliiy advortisrg b eni2ren v Sisntetanees, S Efale
v, Chiclolomn Cug o Electre o, 30 & 08 A57, Sho-s5500 ((Fda, PITT ),
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