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Gabrielli, Mewer, Jopnes:
V. Cooke, Wachkler, Fuchsherg,
EFF- di=ss, 1
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SOMMARY: Appb, the putatiwve fathar of a eklid adopked by
appes, challenges the wvalidity of the adeptianm erder an the
graund that e wac pot given nokice or an opoartynity o
participate in the adopeign progepdings, He alse maintalns thak,
tnder Caban v. Mohammed, 441 T.5. 380 ¢1979), the adeption could

—_—

nok properly take place without hiz congent,

. This case s too ‘close”’ +o Caban To Oiswiss,

yet ﬂ\ﬁ%‘ﬂl¥ cAistin u_&ﬁhﬂiﬁugg_ilﬁﬂh., So
Hamds: Frampnaty tvtrsal tmight b Lm wppeadlc 19

Lot o GUR v o Note, Rc
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FACTS: hppt and appe Lorraine Bobereson lived together For
two years priar te the bickn of Loarralblne's dauvghter Jessica on
Mow, %, 1376, Both during her pregnancy angd after Jessica's
birth, Lerraine acknowleded that aopt was the Eathee of the
child., After the bircth, appt visikted Larcaine regularly in the
hospiktal, but aftar leaving the hospltal Leotraine withbheld her
whereabouts from appt, Io Aug, 1977, Lorraine macried appe
Richard Robertaon,

Appt losated Lorfaine in August 1378, anmd, in Deo, 1978,

appt's attorney wrobe to apopes reguesting Ehat they make
S S

arrargements for appt to wiszit Jessica. On Dec. 21, 1972, appes
- " L T T
instituked 3 proceeding in the Ulster County Fanily Jourk seekling

.tn have Richard adopt EEEEEca:‘g;pt was not gqiven any naklece of

this proceeding, On Jan, 15, the Family Court roguesesd Ehe
ﬂ~
cuskemary lavestigation bv the Social Serviges Dept., which, an

Feh. 26, 1979, returned a favorable ropork.

Meamwhile, appt, having not regeived a reasponse froom appes
consacning Rhis visitatlon regquest, Elled a petrition in the
Westchester County Family Court to establish paterniky and obeain

v

petition was £iled on Jan. 33, 1979, and

—_—

wigitation righta; the

apors wore Sorved with the summons on feb. 22, 19723, At the Febk,
= w
o

26 hearing on the Rohertsons' adopticn applicaticno, appes'

goundel informed the coort about the pending paternity action.

At EEunEEl:E regquest, the courk =signed an "order ko show cause”
ceturnable March 12, 1979 {the return date in the paternity
proceeding) bringing an appes' agplication ko change the venue of
the patecnity action from Westchester b0 Ulsker County. Lﬁbpt was
gekwed wikth the ordee £2 show cause on March 3, 1979, and Lhﬂn

—

yfiearncﬂ for the first time abaue Ehe adoption proceeding.,
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on March 7, 1279, at the reguest of appesa’ counsel, the
Dl=zter Counky Family Court zigned a finai order of adoption.
Latetr that =amc day, appt's attorney tolephaned the Family Coues
Judge to request & stay of the adoption prececdings; however, the
attorney was infeemed that his reguest came too late hecause the
adontion was already fFimal.

On June 13, 19789, aospt petitioned to wvacate the order of
adoption and recpen the adapiion progeedings, Appt contended
tnat ke had been denied due process and egqual protéction of the
laws brocause, althougk he was Iezaica's putative father, he waz
nat givan mpotice of the adoption procesdings, nor was RifS Cangent
t3 the adopticn reguired. Apptts setition wags Aenied by Ehe
Clster County Family Court, and the Apo. ODiv aBfirmed with one

judge dissrenting.

HOLOING BELOW: The W.Y%, Ct Aop affirmed, 4 to 3. The court

Vﬂackn&uledqeﬂ Ehak Caban v. Mohammed, 44z W, 5. 120 (1979, held

uneonstitutiaonal § 111 of khe H.Y, Domestie Relatlens Law on the
graund that it teguired the consent of the mobther, but not the
father, as & prereguisite to adoption of a child born cot of
wedlock. However, the court held that it bad "no oggasion to
reach of razalve the subsecantive aspectks” of appt's
constitutionx]l arguments, hecause Qaban was decided 7 werks aftor
the fipal order of adoption waa enterad in this gase-="unless the
Supreme Courk itaclf accords full retcoackive effast ta iEs
holding, the decision and the caticenale of Caban should be
aprlied anly to actions and procecdinga that were s5till in khe

judicial progesz at the time the decislen was announced. 'l

Foatnotefst 1 will appear on following pages.
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The Ct App alss held that it was not "an abuzse of
discretion™ far the Family Court te sign the final order of
adoptlion on Mar., 7. 1999 becauss all the necessary gonsenks had
been abtained and all the statutory preceguisites to adopticon bhad

b=pn met at that time. Sectimn 111-aid) &E the Domeskticn

Felations Law reguired that notice of adapbtion proceedings ho
given to the person listed as fathoer on the child's hirckeh
certificate, hut appt was not 3o lieted. HNor had appt filed a

— — —_— ———

formal "norkige of inkention o claim paternicy™ puersaane to §

— ———— T e e e T e T T —
iﬁffmﬁiiiiﬁzc of the Family Secviges Law, wiich agpareqtly would have

assurgd him the right Lo partigipate In the adoption oroceeding.,
T+ would be gonkrary &o the W,¥. legislature’s intent to reguire
that nmatice generally be given to putative Eathers "known ko' the
mother or the Family Court whoe d2 nek €all within the
statvukorily=-anumerated categories, Moreover, even iE appt had
beer potificed he would kave been restricted Lo presenting
eridence concerning the "best interests af the child,™ and there
was showing that appt possessed such ewvidence,

Similacly, ikt was not an ahuze of discretion to refuse ko
reapen the adoption proceedings in June 197%, pacrticularly =inge
the gonseguencer of such a recpening "wawnld have heen ko render
Caktan applicahle and thoreby to accoocd [appt] nat only a cight ko

potice But a power of wvats over any adoption, beyond the ceach of

lhppt also contended that § 1ll-a of the Domestic Relations
Law——which a5 intecpreted by the Ot App did not require that appt
be given notice of rhe adoption procegdings--was dunconstituticnal
undar the Due Process Clause. This sestion of rhe M,¥. statute
was not at kszue ko Cabkan, and the Ot Ape Aid mnot axplain Why its
decigion concoerning CaR=en's retroactiviey had any bearlmg on this
challenge,
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the soutt's (sie] 2o gupetwise ot o dispense with, whatewer the
diccates of Jessica's beat interests,”

“Judge Cocke wioke a EEEan dizsont, conciwding tkat Ehe
rroecedure used by the Family Court was "acceptable [neither] in
law or justice." Although the dissentercs agreed that Caban
ghould not be given cetigackhive effect, Lhoey maintained rhat cwven

-— -

under pre-Caban low "it was recognized that a putative Father i
Lo ==

enktlitled at least o notice and an opporbunity bEo be heard

concerning whether adeokion would be in his child's hest

g
interests." See Duillein w. Waleskk, 434 0.5, 246 (297%). The

dig=zenters viewed az critical the fact that the Family Courtst had
dctual Knowledge, pricor to signing che adootion order, that apnt
was claiming pateraity and seeking visitation rights.  Appt kad
oo reazon ko Eile a "nokpige ofF intention Lo claim patecaity”
tince he did not know that an adoption proceading was under way.
Under the citcumstances of this sage, "simple justlee™ raguires
that apet be giwven his day in gourt,

CONTENTIDNS: Appt conktcnds first that the Ct App ignored his

due proceszs glaimg, which were not predicated on Caban., In

Stanlev v. 1l1linocis, 405 o,.5, B45 (2372), and puillain w,

Waleatt, supra, the Court recognized that a fathoer oF an
iliegitimate ehild is entitled too a heacing ooncecning his
fnterest in the child before his parental rights may be

terminated, In bokh cases, the {ourt assumed that reasonable

notice of, and an sppoartunity to bBe heard? in, the adnption
proceedings was reguired. Sec 4Q0% U.5., at 637 n.9, A38: 434
O.5., at 2%3=-25h4. See azlso Caban, 44 0.5., at 385 n. 3 {"A= the
appellant was given due notice and was permiteed Eo partlicipate

as a party in the adoption pracecding, he does nobt contend kthat
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contend that he was denied the procedural due process held to he

requlsite tn Gtanley w. Illinoic ...%}.

In addition, appt conrtends that § 111 of the Domestic
Eelations Law viclatoes the Egual Protection Clause because it
requirea consent for adoption only [rom the mother af an
illegitimate «hild., Caban, which so held, was nat a casze of
Tirst impression and 4id nob cverrule past preocedent, bBut rakbers
wad clearly forezhadowed by cases such as Stanleyw, Quilloin, amd

Cratq v, Boren, 429 T.%5, 190 {1976). 1% therefore shoold be

retecactively apnlied. See In re Riegs, €12 S.W. 2d 461 (Tann Ot

App 1930h, cert denied, 4%0 U, 5, 921 [1RBl). Furthermore,

becaaze apot was not given notice of che adopbtion proceedings,
Ehose proceadings ware sonstibtubianally defective and nowver
becams finaly thus, Caban should be applied tegardless of the
resalation of the retroackiviky issoe.

bopes maintaln that kEhis is nok a proper appeal. Relying on
Caban, appt argqued helow *hat § L1l of che M. ¥, Domestic
FEelations TLaw was uncgnstitational. Howewer, the ¥N.¥. Ot Apn 4314
nek "uphoeld the valldity”™ of the statute, but sSimply held that
Cahan should pobt be applied retroactively. Moteowver, the Jb App
"refused o address® appt's constituticnal challenges ha=ed an
cases other than Cahan. hesent an express finding by the Tt App
that the H.Y. statuce was valid, this Court lacks jurisdickion
under 28 U.S.C. 4 1287¢21. In the alteknative, the guestion at
Cakhan's retroactivity 18 S0 insehstantial as to warrant dismissal
of the appeal.

DISCUSSEION: Caban held unconstitutional the H.Y. adoptisn

law challenged here, permitting an adopkion Lo bake rlace withouk
—— e —n .

the candent 2f the putative father, at least as applied to "unwed



Pjﬁdﬂ flnal adoption order for no other apparent reason Lhan to prevent

—_

fathecs [whose] identicy iz known and [whol have manifested g

Slgnificant parental interest in the child." 441 0.5., at 31081,

—

Albthough there are some sigrificant differences between this case
e e e
and Caban--for cxample, the facts that appt has newver lived with

the child, and is not officially recorded as the fakher on the

child's birth eartificate, ef. Ouilloin v, Walgcotf, supva--there

fis nonebheless a substantial argument that appt £3lls withim the
—-'-“—-_-_-_._-_,.'_._-‘_.

, S——

I olazs af fathers whose consent to adoption is reguired by Caban.

I =
The faban disgenters maintainad chat the decizion sShould nat be

applied retroactively, id., at 401, 415-416; however, Ehe
1

majority did nob address the igsee, an2 it is one which the Court
might now wish to gomgider,

Appt also raises’ substantial dus process claims, nat
degendent vpon Caban, aad not adeguately addressed Ty the Ot App.

Both Stanlew andlﬁgjllﬂin, supra, saggest that apprk=-who was noak

only kROwn to be the pukative father, but whno was ackpally hofore

the Familvy Court in a related paternity proceeding—-was entitled

te nokice and an opporcuniky b0 gontest the adoption. It is

g

particutarty E?;turbinq that the Family Courkt rushed ko issue @

appk from being heatrd, If appt were ko prevail on his due

ptocess claims, and thereby become entibled to reopen the

adoptlon proceedings, then I dAowbk that the retroactivity of

Caban would he an tssue in the case, Eyen the Ot App majlocity

acknowlisdged that Caban would apply on a progpective basis in the

gvent the afdopkion proceedinge had not properly been concladed.

r think thic probably is a proper apeeal. 28 V.5.C. &

125712y rcreates a right of appeal from state decisions
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BENCH MEMORSHDOM

To: My, Justice Powell Cecemberr 6, 1982

From:r Rivns

Ha. Bl-175&, Lehs v, Bobertson, ot ald.,

puestions Profopted

1. wWhether the Hew York Family Court's failure ta natisy A
putative futher of perding adoption proceedings vinlabed the

Liee Process and FQual FProtochbion SOlauses,
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2. wWhether Caban v, Mohammed, 441 0.5, 280 {1979]. should be

applied rebteouctively.

I. Rackground

This case involves the propriekby of an adopbion
proceeding for 2 ¢hild npamed Jessica, Recause Ehe case arcose
on the trial court's dismis=sal of appt's mation Lo redprn
Jessica's adeprion procesdings, Yhe facts are takenm from appt's
matian.,  The mother and appt had lived btogether for two years
Dridr ko Jassica's Bicch op ¥Novembee %, 1076, After the
mothec's celease from Bhe haspital, she disappesared for
approximately 20 months, In August 1%77, th= mother marcied
her present hushand, Durlrg these 20 montha, apet scoradically
would discover where the mother was liwving and attempt Eo visit
Jessica., When Ene mother allowed apph to visit Jasgssica, appt
affered the mother Finangial assistance which she pclfuased.

Im Avgust 1972, appt learncd thaf the mother and her
ptesent kBusbaod, appees here, had settled in Milton, Hew ¥ark.
When he cought to wisit Jessica, he was tald thak [ ke did not
atay away he would be arrested.  In December 19273, appt sought
legal adwice. His atborncy wrote appeecs on Decenber 12,
requesting that arcangement= be made for appt to wisit Jessica.
Appeers did not answer the letter, and on Januoary B, 1979, a

gecand lekter was sSent, which was refused. On December 21,

1978, after appees recreived AppE'z firsk lektar, they filed a

petition for adoptian in the Ulster County Family Court. A



hearins was held on the adopticn procecdings on January 19
withoue notice to appt.

on January 10, appt fileg a paternity petitian in
Weskchester Coupty Family Court, cequesting thab he be declared
Jessita's natural father, that paymerts for her suopoert be
fixed and that be receive vigikation pighks, 0Op February 32,
1279, appees were aervend With notice of the pakernikbty petition.
On Foebruary XE, appees! akttorneys scought an order to shaw cause
why khe paternity sueit should not be moved to the same forum as
the adoption proceedings, The tebuen date an the show cagse
aeder was March 12, 197090

Appt received Ehe show cause order on Siturday, Maceh

-_

—

T

i, and realized for the first time at adoption procceeditngs

HEEE_EEgdjﬁﬁ. an Marcch 6, appb's attorney telephoned the
Ulster County Family Court Judge Lo adwise him that he had
prepared a mobian to Stay the adoption pioceedings pending the
ourtcome of the patecniky proaceeding. The judge, however,
informed appt's atkorney that he had signed the adoption arder
that marning,

The appt attemptod to appeal kEhe adeption proceesding,

—_—

but newver petrfocted the appeal. He then athacked the judgment

collaterally by filing a show cause order o vachte Ehe

.-—-_I—\_‘._._‘_.___.—-_.—-_.—l'-— b =
proceedings.  Although apph vaised @ number of state law
i

izsues, anly three federal qQuestions were raised: wherher the
Family Court's Failure to provide him with adequate notice of

the adoprion procecdings «as a denial of due process or egual
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protection and whether Caban, supra, should be applied
retroactively.

The Hew York Couct of Appealsz noked appt's
reteoactivity and dee process claims,  TE ruled, however, that
Caban should be applied rektroactively only to cases bhat were
net on dicect appeal. To do othecwise would wreak Foruel
havor,™ The Court of Appeala bt Aid neot addreas directly
appt's claim that the faiture to provide him with notice
vioclated due process. The Court discussed, instead, the
guestion af whether the family judge's Eaitluce o give appt
nokbioe conplicd with the state statubory teguirements scf out
i W.Y. Domestic Relations Law 5111, lll-a. The maiorciby's
only response Lo AppLt's constitutional claim L5 its statement

that theze sections were enacted in response ta Stanleyv v,

Tilinnis, £93 0.5, 645 (1972), and designed Lo meet its minimam

requiremi:ﬁﬁfff

Judge fooke dizsented. He agreed that Caban should

—_— — ]

e —
P e ]

nek be applied retroactively but disagreed with the majority
that appt should not have received notice under Ehe statote,
The intent of the legislature to provide petative Fathers with
natice and a right t9 be heard makez clear £hab when a judge
has actual Rnowledge both of a putative father's existence and
hig acknowledgement of Ris paternity, nckice should be

provided.

B. Stabturory Background
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This appeal involyes rwo Sections of Hew York's
Demesktic Aclations Law. At the cime the adaokian wroceeding
tok place, section 111 provided that Ehe consent ofF the
mother, but nobt the father, of a child born aut of wedlock was
required before the adoption couldt take place. Subsection
111¢2} petovldes that aokice shall be glven o aony party whose
consent is reguired but ataa specifies that the family court
judge may give petise to Tany other parent wheae sonsenk may
wob be teguired L...™  ABlthough Ehis section could have
provided a statutory basizs for the familvy courk judge to
provide appt with naotice, Ehe state Court of Appeals found that
the Eamily judge did nok abuse his discretion in deciding not
Eo give apot nobtice af the adopklon. T T J

The other relevant =eckion Jsiseckion lll—g;fﬁhich

e
wat #hacted to conform to bhe reguirements of—Stanley v.

Tlltngis. It provides that potice of adeption proceodlngs will

be given te seven classes of putative Fathers, Albthough it is

undispuked thak appr fits in none of these classes, §111-

af2) iz} orovides a means for pukbative Eathers to ensure that

they wlll receive notice of any adoption procecdings. Putabive
lathees whoe tile a notice of inten® *o glaim paterniky ofF the
child Wwith the putative Father registry will receive notice aof
adaption proceedings. See H.Y., Social Services Law §37i-c.
Although appt did not file a notice wikh the putative fakher

registry, be Aid file a petition to establish paternity, which

dors nek entitle him to notice vupder §11I-a.
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IT, {Contentisng
. AppE's cantentbions

abpt argues that he has a prokectible likerty
interezt 1n mainktaining a eclationship with hia daughter, which
Hew York may mot sever without due process,. See Stanley v
Illincia, 40% O.5. 545 (l972). Here, the Jourk failed ko
provide bim with the process bthabt was Sue singe 1t did nat gqive
him adequate notice of the adeoption prococdings.  Appt alsa
argues khak the SJifEcrense in the notice provisions violates
equal protection since all unwed mothers, but anly a limited
class of unwed Fathees, are entibtled to patloe prior Lo
adoption preceedings. FPinally, appt argues that Caban should
be applied retroactivelw. Pirst, Qaban does not represent an
abrupt break with past law. 1t was foreskadowed by both ehis
Coutt's tecognition that diserimlnation based on z2ex ace
subject Eo middle tier asgcrutiny and its apslication of such
scrubtiny ko distinctions drawn by the sktates in the Field of

family relations, See Stanley, supra.  Sccond, the purpasce of

Caban was to prevent ynwed fathers from havipg their parental
rights terminated solely on the hasis af *their sox,
Fetroactive application would furthee that goal. Finally,
retroactive application would not upseb the bhalance of the
&#quities Since there will be few putative fathers who have
oughk actively to assert theire pacental rights. Since most
farthers will be deemed ta have abandoned theic children, bhey

wiil be precluded from obiecting to the adoption proceedings.



B, Appecs' contentlons

hppee Hew York S5tate contonds that £his Couck lacks
jurisdletion sinee no substantial federal guestion is prescented
By this appeal. First, when appt sought Lo intecvene ak khe
time of Jeosica's adoptlon, appt had Aot established a
substantial relationship with his dauvgbtoer. Mereqver, the
Family Court (ollowed this Courk's Ervad o Quilloin v, Waloobt,
434 1.5, 246 (1978) . inm that b appeoved am adoption which
formalized a family unit which was then in existence and in the
bezk inkterest of kne chil'd, HNor is Ehere a substankial
gfuasktian atsout aokice. Appt bad the option under Hew York law,
even after the adoption order was entered, of intervening and
appealing the Family Court's decisian. This was suificient ko
cure any deficiency ic nokioe,

Alternakively, the satate pargues that the categories
established in §lll-a of putative fathers who reguire notice
Satisfies due process. In cnacting §1ll-a, the Hew Yorex
legisalatuere sought t9 establish a scheme that would meer khe
tequirements of $tanley and made a consideced judgment that
some classes of unwed fathecs would be toe difficelt to loogks
to regquire that thev be given notice. The legislature instead
established a pukative father registry where putative fathers
could register Eheir imtent Ea claim pakernity, which would
entitle them to receive notice of any adeptiaon proceedings.
The existence of aesparate categories For men and women does not

deny unwed fathers equal protection sinee the Zifficulty in
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proving patecnikty ivskifies different treatmenkt on the baais of
oo

Soction 111l=2 also provides alt the process that is
duoe. It provides a simple, easy procedure for putabive Eathers
to make their inkterest in & child's welfare known. Although ik
iz possible that the mother could ideatify the putative father,
this would infringe on hoee right ko privacy. Hor would giving
natice ta aayoens who bas Eiled a3 pateenibty petition be
gzatisfactory. It would regotee the adopting parents to lack
Eheough cach county oourbt system before inotituting adoption
procecdings.

Mith respect fto applying Caban retroackively, the
state FEzentially adopks Justice Stevensg' position in hls Caban
dissent. Concentrabting o the third fackor noted in Chevron
0il €o. v. Husan, 404 0.5, 97 [1371), it rotes the strong i
interest im Einaliky Eor adoption proceoedings, The proceeding
in designed to foster an integral family unit. Te updcb the
adoptive family's stability Lv making Caban retroactive would
indeed wreak cruel havoo.

Finally, the state argues tnatk 1F Caban does apply
ratroacktively, thatr appt bad never developed the sobstantial
relatianship with his daughrter that Caban [ound te he a

prereguisite for requiring the unwed father's consent.

- e -

L I

<f111. Dizcussion H;f
—_—— _Ibiﬁ’igse raises Eaur ifssdes: 1) whekher the case Ls

—————
—_—

properly hers an appeal; 2} whether the §117-3 as applied to
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this case violates due process in that no notice of kthe
adoption was glven to appt; 3) whether the diskinguishing the
classes to whom notice was bto be gilven an the basis of sex
vialates the equal protectien rlause; and 4) whether Caban

should e aprlicd retroactively.

8. wWhether thie cage i= an appeal

The appees raise two relatively frivileus issuces on
this guesticn., Firsat, appee Aohertsan argues that this is not
an appral sinoc the Now Yord Couck of Appeals 2id mot decide
whebther the challenged Stabutes were uneonstitutional az
applied to appk. This <laim lacks meelt. Aappt claimed that
%l11l=a wiolated due peooess and oaual probtection. The Couct of
Apoeals did not address his claims dlre:tly.'but appeared ko
aold that because Ethe legislature had enacted §l1l~a to comply
with Stanley §2ll-a was constitukiomnal. Ewven L[f Ehe state
court fatled %o address appt's constitutional claim, L is
sctblicd docteine thak the mere failare o decide a properly
ralsed federal +laim does not har 2 Litigant from taking an

appeal to this Courk, Ses Wew Yotk ex rel. Bryanmk v,

Zimmerman, 2T 0.5, &3, &7 (1928 . With respest to appt's

challenge that Caban should be applied retroactively o
invalidate EY1Y, Ethe state courk espressly addressed that
challenge and wpheld the application of the skatuekse to appt.
Nor is apper Kew York State's jurisdictional
challenge meritorlous. Hew York argues that bhe Sourt lacks

jarisdictlan since this case daes not raise a sehstankial
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ferderal guestion, Both the retroactive application of Cakan

and whether notice io teguited are substantial guestions.

-H-H'-

B. Due Prodfs:
i

k% ~"fhe¢ state makes two theeshold arguments with resoech

Eo Jdue procsess. Fiest, it «laims that appk had notice since he
leagned on Saturday, March 3, 1979--when he teceived the order
Lo show cause why bhe paternity procesding should act be moved
ke Ul=ster Coucnty—-=that the appees had initiaked adoption
proceedings, Thus, he has o reascn to comolain about lack of
notice. Thits argument lacks mecikt, Appt had no notice prior
ter the hearings them=elves and the "notice™ he received on
Macceh 3 was far from adeguate. The natice was coentalned iin an
affidawvit atrached to the order to ahow cause. Ib Jdid not
specify when the adoption proceedings would he conaluded bok
indicated only that the hearings had been completed and that
4ll that waa left o bhe done waz the formal signing of bhoe
adoptieon ordeec, See Jf 91-9%2. Indeed, to the extent the show
cauze arder seught Ko Juskify cemoval on khe ground of
efficiency tt suggeated that the adaptisn procesdings would not
be concluded until Ehe paternity procecding had boon soetbled.
The EEEEEHEEEE_EEELTS that appt could bave moved ko
integvane after learning of the adaoption order and then sought
Le appeal, Tt would seem, however, that i€ the appt was
entitled to any notice, he was enkitled to an npparturniky ta
appear and present evidence on Bis righta and [nteeests in the

adoption proceedings. The ability bo intervene and appeal the
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Family Court's determination, into which appt had ne loput,
wirald nok secm ta gure the initial defect in the notice. Thus,
the gquestion of whether the procedure provided by Hew Yotk
satisfFied dur Btocesn 15 sguarely posed,

Mullane v, Central Hanower Bank, 33% L.5. 306 (19500,

held that "[aln elementary and fundamental reguirement of due
pracess in any proceeding which 15 to he accorded finality is
notice reasonably calculakted, apder all the circumstances, Eo
apprise interested parties of the vendency af the action.,..”
Because the motice due varics with the circurstances of the
case, the Court found that personal nobleoe would be regaired
when the party seeking ko conclude another pacty's rights knew

the names and the addresses of the intercsked pacties. When

sych information was lacking, notice by publication would be

sufficicnt, Section lll=a is ”"”iﬂﬂéfiﬂ=iﬁifﬂif deas not

——
regidire notice to be provided to all putative fathers wha may

——

have an intetest in the peogeedings. Tt inztead places kthe

—

burdcﬁ’;:‘:EE_EE?EQ entitled to recelve pnotice o maxe himsglf
xpown, If does nok reguire, as Mullane would, the patcty who
secks to conclude the father's paternal rights o provide
personal notice to ¢laimanks, where kpown, and nekice by
publica*ion whers the identity of the potative Father s
urknown.

The virkue of the Mallane acproach is that every W
party who conceivasly may be Lakereszted i= given some sork of
noklce. By sxcluding some classes of putative Fathers from

those eptltled ko receive noticr, the New York procedure
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regulres that the intecest of that class of fathers be weighed
. aqainst Ehe [ntacest of the state n execloding them Ereom
regeiving nofice. Mow Yorek advances Eheee inkterests in suppeort
2f its statutory scheme: {1} fathers whe have failed ko
eztablich procl of paternity have Ao protectible interest; [2)
the diffFiculkty in identifying putative Fachers justifies
excluding those who have not manifested some (ndication of
paternlty and (3% the intecest in the motheoer's privacy
justifies shifting the burden to fFathers to manifest their
raternl ty,
The Court has nob previowsly considered the minimom
protecbible Lntecest that a father has im this child. TE has
indicated, howcwvetr, tkhat the Fatkber's intericst decives frcq_ywﬂ

sources, the [act that he Lz thgigiﬂlﬂqicai parent and the

. Z relationghip that the unwed father develons with the child. In
ﬁ“—_—h—h_n—%m._._,w___
Stanley, the Coutt cecognixed thakt the "private interest, here,

that of 3 man ip the childeen he has sired and raised,

uncentanly warfants ..., absent a powerful coumntervailing
interest, protection.™ 1d.. at 651 {emphasis added); ibid.
freferring ko the right to "oconceive and raise onets

children®) . Im Quilloin w. Walcekt, 434 U.B. 244 (1978}, the

Court rercognized that the strength of the lnkecest, and the

—_—— —

proteciian deserved, wvariecs according to the doration and
- —_— e e
extent of che erelationshkip. Thus, when the Riological Eather

had nof had costody of the ohild and when the child had 1ived
with his adapting parenks price to the adopbion, the Father's

. ability to appeat and of fer evidence as to the child's best
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interest was sufficienk, EBor Jue process purooRes, to protect
Ene father's interesk, tm Caban, the Courk examined whether a
stabtutery schems khat made an unwed mother's, buk nok an upwed
father's cobtsent a necessary condibion to adeption violated
pqual protection, IE noced that "where the father has never
come forward to parkticipate inm the rearing of the child,
nothing in Ehe Bgual Protection Clause precludes the Sktake fFrom
withholding from him ehe privilege of vetoing the adeption of
that <hild." 441 0.5. at 392,

Thiz ¢case does nat require the court to Jeteemine

——

—_—— . T —_—

e —

what sort of proktectible inkterest Piologdical parentaqe creates

—_— e — —

—_
zinge Ehe question raised iz whecher putative fakthers ace.

—_—— —

eatitled to notice and an cppertunity te be heard. Ewven il it

—_—

is wltimately determined that a3 particular fathes has no
interest other than biological, that does ot mean ktkat the
state may Jony notice to a ¢lass of patative fathecs., It is
precisely becazuse khe strongkth ofF Ehe Fakher®s interest is not
known khat pubative fathers desercve nokice and an oppoctuni ty
te establish their pakernity and strength of Ehelir intoresks.
Tne facktes of this case ilMustrake this point. Accoedipg O
appb, he was a coacerned father wha soughe ta establizsh a
relationship with hi=g ¢hild bor was prevented From doipg =so hy'
the machipations of the mother. According bo the mother, appt
bas known her wheycabouts cver gince Jessica's birth but has
ot Boathered to establish a relakianship with tke child prior
to the adopkicon procecdings. 2lthaugh tt may develsp that

appec's interest did not exeend mach Farther than Ehe moment of
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copception, he ceckainly has an interest in beipg able o
eztablish the strength of his elaim.

Secand, the Coure of Appeals found thae the ecason
that the state had established the putative father registry
because of the Aifficulty 1n Ldentifvying putative fathers,
While a legitimate =ztate intereskt, the scheme cskabllzhed by
the state does not fucther its inkterests effectively. Ficsk,
even though the mother may know bakth Ehe idenkity of bthe Lather
and his locakion, the state does not require fthabk she provide
the Fakther with notise. See 111-at* (£) (requiring that natice
be given anly to fathers wham bthe pother has identified In a

wIitten, sworn shatement}l; Tnm Ehe Hatter of Jessiga "Ai", App.

ko Jur., Stat. A9 (mother had na obligation to disclose the
exiotefnoce of the biclongical father). While ather
conziderations, sumh az the mather's privacy may counsel
égalnst roguiriong the hﬂthe: to provide notice to known
Eathers, the state's dufficulty i locating Eakherz doess not
cxplain the scheme adopted by Wew York State. To the extent
khat thore are fmulbtiple claimants ko the title of Farher, there
seems ta Be no reasan, with respect to the lagistics of
identifying claimants, bo treak this problem any differently
than one would where one Darty seeks to establiskh title te a
piece of vropecky, TE the party secklpg te establish title
knows of pegpic who have coloarable interests in Ehe propercty,
then personal potice would seem to be reguired, Otherwise,
notice by publication would suffice. RAdmistedly, 2 chilsd is

mat a4 Piece of land and the considerations that guide the way



® ¢ Ls.

in which notice iz glven will of coutge differ, WHith respect
. ke the difficulty of identifying and notifying putative
fathers, howevar, the problem raised is no differeat than im
any sitvation in whish one party seeks to establleh rights in
]

The abato's real interrst in Ehis situation Appeacrs ﬁpéwv#r#

—_—

_— e —

to be pratecting the privacy of the methcet,. The commentators béfﬁnwﬁf$d
generally hate reacogoized the strength of this interesc, Sea L Lo

Comment, The "Strange Baundaries” of Stanley: DProviding Notice |

sE Bdopkion ba the Unknawn Putative Father, %% V2. L. Rew. 517, ;

o244 (1973). The strenath of the interesk, howewer, would seem
ko wary with Ehe Situation, When the mother possessel cnough
informatlor to provide Boar persooal notioe, thore is not the
probiem, as there would be with notice by publicatian. of

. embarrasing paklic disclosure. There would seem, however, ko
be two patential conserns in this situation: the mothere shauwld
not be foreed ko "copfess" the identity of the Eathetr amd a
mather has an interest in kKecping her past from heing revealed
ko her present family and frienda. aAlthough there is a wvalid
concecn about & mother's reluckance o mame the Ffather, it is
gquestionable whether 2 mother's celustanme ko admie the
father's identiky should Lo allowsd bo prevent the father from
receiving notire that his interest in his child is in danger of
Belig cut off,. It dees not scem Shat regquiring the mother ta.
gtate that 3 particular persco may be the Fathee of herp child
is parkticularly intrusive when the information will ke divdlged

ewxcept inm the personal nobtice sent ko the patative fakther.
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With respect to a mathar's decire vof to surpeise her preseont
. family with an embarrassing disclasure, the interest seems

minimal. Under Hew York's present scheme, a Father who

tegisters with the putative [father regiotry can defeat this

interest by bringing & paterpmiby suif againsk the mother, Once

Ene paternity suit is filed the cat is oot oFf khe hag.

When *toe idemtity of the father or hi= whereabouts
are unknown, khere is, howewer, a strong inkcrest in avoiding .
natice by puklication. Since the father in such zitoakians may

Be umaware of the name or exlstence of the child, ginatlce

tvpically will disclose the mother's nane.  Maling such ?/’L"

—_— _ —_— e S

—_—

infarmation publie “npowledge would nok arly he demean the
mother's voputation byt it also might endanger the successfEul
adopticn of Ehe child, HMany states regard kecping the Ldenbity

. tf the rmatural parents secrer Erom Ehe child as essential to
foctering a healthy relatiopship with the adopted parents.
Asfuranecs of secrecy alao are important 1o eneouraging same
meothers b eoly on tegulated adoption agencies rather than
ceexing to place the child privately. If the mothor wers
cequired to roeveal her idenkity through publication as a
condition Eor serrendering the child for adoption, Ehese
interests would he undercut.

Although Ehe ctate's ipterest in protecting bhe
privacy «f the mother would appear to be less presslng when she
EBossesses erough information ko provide for perscnal notice,
the interest lo avoiding notice by publication is quite skrong.

All told, the state seems jnstified 1 relieving the mother of




the husden of idenkifying the Father and in adopring a

alteornative syatem for providing nobice to the father,

1 ¥
The guestion then oecomes whether Ehe systemr the

ckate nas adopted is suilficient to comply with due process.
- —_——— ., e, o

Althougn the state system provides a simple way for putative
fathees ko receive notice, there would seem to e twao
alternative procedurces that would increase the aceowracy of the
notlee given., The state coald ctoss-ceference petitions [iled
Lo determine paternibty with the potative father coegistry.
Second, it could require that mothera who have been served with
nobice of a patcenity peoocceding give noatice of any adoption Eo
the person socking bo establiz=h his paktetnity. Both procedures
wouid enhanee the accuracy of che nabtice given since it would
include the class of putative Fathers who may not havre filed
with the putative father registry but who are secking to
establish their pategnity. The first procedure would impoze
some burden on the ctake Lreasury since ik woeuld increase the
vapecwark for county courts thak receive putative father
petitlons. The second would impose less of 3 financial buerden
since notice would be dealt with by the individwal lieciganks,
Such a reguirement would not berden the mother's privacy
intetests Since she is already a parkty o the pending patornity
petition, and the class ol people whom she would have Eo nobify

wonld be casily idencifiable.

Although these meosures would increase the agoucacy

of the notige given, T daubk whekbher due process should be psed
W

a% a means Of acrutinizing teoo clooely 3 ctate's proceduras.
e —— ___\—H_'_,_,-F"‘—\—-—--_-—-——-_-—-—-—-_._._-—-—-—-'
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It is pechaps always possible ko find thar a patticular change
would enhanoe a4 state orocedure's accuracy incrementally. In
this regard, Makthews v, Eldridge, 429 U.S. 319, 344 (1978,
recognized that "pracedural due proccess rules are shaped by the
risk of error inhecent in the beuth findipng precess as applied
ko the generality of cases, nobt the rare cxeeptions.™  Although
the result in this case does po* seem just, the dse of the
putative fathop remistyy is a gorerally a falr procedurc, given
the skate's cancern for protecting the mother's privacy.  If
this procedure iz struck down as viclating due pracess. then
evetry putative father who Fails to avail file with the purative
father registry but whose casae happens to justify receiving
notice would be abcle to bring a Aue prosess clalm against the
state, T would recommend that the use of the putative father
registry he uohold on the groond that although more accurake
pracedures could have been developed, the due process clause
aonly demands thakt the atates develop fait proseduces.

Although I secommend upholding the progedure, I think
Enis i a close guestion and would suggesk, 1 you disagree

——.

wikth my recommendatian, that it be seeuck down on the ground

that a mother wha has ceceived notice of a pending paternity

action should be reqguired to give nobice to the pukative Eatherr

who Eiled the suitk.

r. Whether $§I11=a violates the Equal Pratection Clauose

appt argues that the rRtatute discriminates on the

hasiz of sex since it provides that nobtice should he given tao



all unwed mothers bu® ot to all unwed fathers. The initial

19,

Juestion Eigﬁhe level of scrutiny that should ke applied. On
this peink, Patham v. Hughes, 441 U.5. 347 (1979), provides
some quidance,

Farham involved an equal probection challenge to o a
Georgia statute wherehy all mothers were entitled to bring a
wrangfu?! death action for the lass of their illegitimate child,
but only those unwed [athers who previcusly had legitimated
theic children could do so. Justice Stewart’s plurality
opinion detecmined that the right of dnwed fathecs bo establish
Cheir pakecnitby and thug Ehele pight ko swe for wropngful deakh
does pet reflect any overbroad gepcralizations aboul men as a
zlass. Thus he reascned Enat "the statutory classificakion
Joes noabt disgcrimirate against fathers a5 a class bubk instead
dlstinygul shes between fathers who have legitimated their
childten and those who have not.” Id,, ak 3156, The plurality
aceordingtly only applicd mece rationality serutiny and found
that the state's =ystem satisfied that minimal standard. Seoro
id4., at 357-38.

Your concurelng epinien determined that the scheme
drew lines on tEEdEEEfE_E?;;EEFZFa thus was subject to middle
tier zordtiny. You dercermined, however, khat the Ceorgia
Statute was substantbially related to the state's goal of
avoiding difficult preblems of proving paternikby after the
death af the 1llegitimate child. Your concurence appears Lo
have relied primaridy ap the proposition that, vnder Ehe

F@eorgia statuke, "jilt lies entirely within a Eatker's power to



remove himsel f from the dizability that obnly he will swEfer.”

2.

See id,, at 350-603. Finally, the dissent agreod with you boatb
the Georgia classifications were dcawn on the basis of sex, but
found that the statute was not substantially related bo the
state's asserked goals.

THe Wew Yark skatubory schneme is similar bo the ane
= r—

im Partham im that iE provides notice to all mothers buak

distinguizhes among classes of fathers, Although T find the '
ICASONLAg i Juskice Stawarck's plurality aspealing, i1t dacs
seem Ehatkt the distinction 5 not gender neatral —-a point on
which Parham zuggests Eive Justices [(vou and the dissent) would |
agree. Thus, the statukbte must "serve imporbant governmental

objectives and must he subscantially velated bo achlevement of

those ohgectives.™ Cralg v. Borem, 429 U.3. 190, 197 (1976).

The state'zs interccts in Drovidionog natlee Eo anly
thaosoe fathers who are readily [dentifiable and in protecting
the privacy of the motheyr are important stake abjectives. AS '
YOUF SONCUrring opinion in Parham indicates, the abilitky of a
putaktive father o remove himaelf {rom the statubtory bucden=-as
he could in Ehis case by regiskecing with the putative father
tegiskey-=ig sufficicnt to 5ay that the means adopted by the '

stakute ave subgtantially related Eo the state's goals.

0. The Retroactivity of Caban

Chevron Qil Qo, w. Huson, 404 0.5, 97 [(197)

gatablished Eheee Factoers to be considered in determining

whether a decisian should be applied retroactively: whether
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the decision announced a new principle of law, whether

retrcantive applicatieon of the rule anmounced in the decigion
will furkther its purposge and whekher retroackbive application

will result in hardship oF injustice,

Although Caban was foreshadowed by Stanley, Caban

stated that it was addressed to a guestion that nad been lefk

-

open 1n QUillen. Thus, whilélﬂahanfﬁaﬁ nidt gomplekaly

unexsected, it was a ground breaking opinian in an area Ehat

—_—

had just beguo te experlence change., Prior b0 gaban and
Stanpley, the whnwed father's rights uniformly wWwere igneced,
With respect to the second Cheveion factor, it would
further the application of Caban ko apply it rekroackively.
The putpose of Cabap was to give gnwed Fathers who had a
substantial relatiomsnip with theic ohildoens the same rights '
that an unwed mother would have had,
The primaty concern in bhis case, howewver, L5 raised
by the hacdship that would result from retroactive application .
af Caban. Although both parenks have cights ot to he
=geparated from theiv children, the primagy corcern in adoobion
pEGCEEEEEEE-iE'EEE"EELEfIE of the éEEIEfJ_E;E;JQEEEEE;:’-“»
preocetdings bave beap ca;;I:ZZEJQEEq:EE rhild is settled and
adjusting to its adopted patents, it would result in extreme
hardship o allow a RHiological Father to upser the relationzhip i}{gpf |
and remove the onild from ite2 new Family., EBven though the
acrual mumber of Fathers whe woold khave had a subskankial

enough relationship to obtain wets power over the child's

adoption may be small, the potential disruption entailed in
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litigation by even unsuccessful Fatkers is suffiecient o

counsel against tetroactive applicaticn of Caban.
Contlusisn

1. The state's primary intercst in departing from the type of

natige given inm a mormal in rem proceeding is its interest In

b e -
profecting the motherc's privacy. This knkatest 15 sufficient
_n-'_'-\.-._-_._._,.-—n__-_._‘_

ko justify establishing am alternaktive procedure, &3 long as ik

is Cair and provides putative fathers with a simple means of .

. [
establishing theie cight to notice. Hew Yotk's peoocdures ol
—_p—T— -

—_——

that. hlehowgh it might be improved by tequiring notice fFor a

person such as appt, due process does pot quacantes the best
_I——|_,—I—\—|_|—|‘_"_'_.-l-'-"|—l—'_._‘_'_._._‘-‘_._'-
proceduare bhut one that iz fair.

[ —

2, Fetr's egual protection ¢challenge [ails upnder the analysis
——— e

in Farham. Alchough the state's classilication 1is not gendex

neatral, Ehe state’s gaals in providing 4 reliable way to

idemtify putative Ffathers and In protecking the mother's
Privacy argﬂiyggiifnt. The =cheme is =substankially rrlaterd to
those gqeals gince Lt provides a olear way of identifying
putative farhers without roguiring the mother to cesoart ta

nebice by publicacion.

3. The primary interest inm not applying Cakan cebraactively is
that the ensuing litigation poses the danger of upsetting

succesAful adoptions. The danger of hardship, combined with

1 -_'_'___-" .

-
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the relative newness of Caban, swpport making Caban prozpective

only, I would recommend afFfirming.
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JUSTICR STRVEWS dlelivered the npinien nd tae oot

Toe guiestion presenied 1= whether an unmaeried Gl her
wha s net ostanlistocd any walationsrip with he: child durringe
Che bwn vears siaee her bieth Bas o censtitutionm eighs 12 ne-
biee sed an wppoctueiky to Be Leand before ke ey Te
arlopted.  The appelant, Jonathan Lahre, claima that sach a
elpht & peotedten By the Te Process and Feal Prafeetion
Clamses of 1he Foofeenih " Amealment s mleroretod in
sttty v, P, 305 100 S0 Wb LT, sl oo v No-
bogerpunend, JA0 20 F FEOOLATL W dicagrew

Jesmen M.owas o ot of woedliel on Roveanber 9. 16T,
Her mother, Laruine Hobertson, mareed [Ceharnd Robert-
snf wighe maontleE wier Jesieas2 biver, D Vrerenher 21,
1978, when Jessivea woe over beo vewz old, the Relsertzoms
Soed oam oaclontion petiton in Lthe Pamily Coarl of LUlster
County, Hew York, The eourt heard their tastimory and
received A fuvorahles report st the Ulscer Crity Depes-
racnt ff =ociad Seeviees. 0o Maech 7, 15900 the oeart ene
Tered s ovder of adeption s Ty thes procecding. appelaes

“Aldbocgh bk Loermine arel Rickard] TiokseAzon an- aeoe-liae in Lhiz
prcemeeg . P owpee o ddigsasaien the o tappetee” wal, aercafier be
waetl Looalesti® Lormaane foaerizon

PThi- airdar provide Tar 1k adeprzae of anpeiiee’s elder Slingkier B
B fm vl e Jessovas Aopeiiaet doea et challesge ke adeplan ol
ilenews.
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cutttordds clad the adoption areder i3 evalic Teeawse ne, Jiossi-

vit's patative father. was oot mven advance notice of the

adapiion procoodingg.” R '2-':‘:'_
The Ftaze of New York maintains s ‘{{:uiati'ﬁe fist by regs-

i TR I wan fees Wi T T, wepd-rine

Ly, S ek e his
Trrent to codm paterndty ol sehil beos van ol wedlock and is
thoerofore entithed Lo reewive nolice of sey procescding [u
adopt that eaild.  Before enterine Jaszies™s acdoption arder.
tha Ulster {Tounty Family Cowm hod the patativa Betker reg-
istew examined.  ARlthough appelang claims to be Jessica™
natural Tesner, he 2l vt enoeped Biz name in odie sty

patstive Bathar repistry, New Yotk e venuires thit nntice
o a1 griopoios procecding e @iven 1o several othor elasses of

PAPpr e Max paeceer oo el Lhal appericact s Jessica’s hicogcal T
thar, bt Sy purpeses af anaacer in ke epeming i ke oagsaneed raat he
1,

SAT e Lme JE e aduptutn vider s el pd o $3TI O LR e
Tors Socal Fervices Law proyaled.

"L The dleparmmen; o] esinbitcn L pasant ve Daker ropssome whech shall
revor:] e e acel idibrezaea of L L Ly poereon w bt Hlod e o
rii=lpy bacfare oz e thae higk e 2 ochid ot cf wedlne®, ooneajes ol inkeas
o cliubh pateral ol Tl cal L L

A persem b a ralive of incery pnostam pebernity of 3 cnild shzl
Fciude Uiezem Y vt acdoess awl shail o the regeley af any
rkange of abdress ueredinr fe preesslares Jeeserizend a1 nelalions A she-
ArpsEThG N

A perean wha has Sl & ratee af inbeat 10 elalim patemnis e mos s
amy S e ke w oo af e ke paberanty oo Glend § -
s sl dzwe moceapt ol 2ach miilicat o W the regnsly. Lhe revoked] ra-
b af inbent 2o seim pasermd e chnl bas deerued 2 oeality aaae e fene,

“ho AR dAFEvehaed ot oF ient L canen palereny ol a clild moagy L
intrsiaced inoeyalenos Syoany party nther Lhan the oo win Eled rach
Metier, in Ay preceding o wheek 2ach fer Moy bae pelevanr.

"N The doparirne s shall . wppen onyurs=l. s pde e iaries ara! -
drrsees of peermems lisled with the rectsomy oany cmaet or autheriznd
Aperew, amd soenoiadeematom kgl v e disalEed voany e seeean, eg-
vl Pt arler ol woewart M ek i nliownn”
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.ao-—&-f#u“tfq



L3 B A PR o B TS
LIHR ¢ AORETTEON 3

peszible fatkeres of chiuloen Dorn ool of woellsek—those whe
havs beew acdjmdicabel to e (e Gubee, (Ruse o T een
ilentified ws the father on the okild's kirth cerlibeate, theee
who live openty with the exild gl the child’s malher asd swhe
kold themsalves out w be the father, Shoce whn have beer
irlertifie=] as “me fither by the mother D g sworn wreitbes
statvaacat . aml these whn were maeeried 1o the child’s swter
bofore the chill was cix months okl Anpeilant adocttedy
was not & mermber ol any of thase elazses. ~ He kad fved witk
SR PRIOY Sodessica & BImT an] visted bt B2 e Buspital

wloay Jession Wiz burn. ul his narmne dess: mot appear onJes-

CAL Lk timie Jeznicics wlepten ordee win enterel, sabdeeoes 24 uf
fLiT-in ol tam SNew Yark Dameetie Beziare Law nrasisad:

R PerEanE ST s snntien, nARant o -abslie sk ene w7 ke ere-
Lin. 4idl inelodre:

Al gy pererm s s Iy 3 vt e im Uiy slnte Do e the Sy aer ol ke
il

SR any peron wd wdsaied Byeonoseurr of Aporker sbae oF 1erriiemye of
ke Lmized MEalee 2 ae the [atkeer el the chilil, aher 3 certified eapoe el e
IR artder Fac b Dled ek She patalivn fAlkéer ropisled, puraail L
Atien Lanee kundrml coveney b of L szeil] semvices Jaw;

Ui Ay prsalowHa hae Laewly Fiekoan sureeched cobiee of ot o
i m mlernity of the cheld, miesaane te zecton Eaeee dondeed seventy-tan
AF the s wervices law

Wl any perman who oo el on Lee chibis hidh ceptifeals s Lhe
<hild's $ashor,

"Il any parrzon wihnaapenle Evieg adtn the oo and the rheid's mather
At ke sy che opmeediag sominaned aral wbo s ealdivgg bz g so g
the ch.hd's falker:

“IFany pemien wha wne heer idenlified as the ekild - falker by oche
FOLACT I0 WFITLEN, 0P sTakeient, arkd

"Il amy weesan wha wis maermil e the shibids mether whitkan oz
miALaz ~ubse=paent e e birth af the sacE o and proae dnccke caccatinn af
sirmeraber NGt RImenT P TR0 RIGACIOE G A preeding FLUPRIRT T fecTan
Lhres kzailbmd t'ls.;ful:-'-l'-'-u:-l:l A The sl e does e

ik The sl purpeds 9° rolice uniier this o seclion ksl B Lo epakle che
LR AT o o I PN S TR T PR 1 T T A TV O o T 1 T B L El A [ B B
Pula it L Ui B patorests of She chalel.”
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gica™ hirth cernifigee. He oid not live arith appellas or . Jas-
ajeq after Joswica's hivth, e has nover peovided them with
any fibtazcial zapoort. and he ke never offered D maery ape-
noaice,  mevertheless, he contends thic tne following specind
circumstances: pave him a eonstitutional rieht wo notive and a
Fesring Deefure Jegstcn Wi ulopiasl,

O dasiaey 30 1979, one mokch afier tThe adopom g
coching was commeresd m Ulster Cowndy, apeacilann fled a
“risftation snod patermety petiticn” in the Westehasiter County
Family Cenml. [nochat petition, ke ssked £ asdetermination
of patermicy. an opdet of supporo. and feazonahle visibation
priviloges with Joeszica,  Motice of thal proceeding was
sarved oo appeilee an Febeary 20 1904, Four days Tater
appellees attorney informed the Uleter County Cutirt that
appeellant had commencel & patemity peeceeding in West-
chaxter Counity; the Llster County judge then entered an
orider staving appelsnt’s paternily procesding until he could
Fale on A matiot to change the vorme of thas proceeding to
Cater Countyve O MareR &, LTS appeellant veceived notig
of the change of venua moon and, for Lhe ret time, leamed
thal an adoptiian preceeding was pending i Ulsler County.

n dacch 7. 104, appellant2 atineney tesephaned the 17-
shor Counly judge o inform b chae e placiiecd (o seek o
=tay of the sdopliom proceeding pending the delemuzation nf
tha puetermity petition. 12 that telephone convessution, the
Judpe sdvised the Jgwver that he had alrewdy signed the
adoption order earlior that 9oy, Accerdiog 1o appollant’s at-
torney, wre farlge stited that e wis awiore nf ;Re pending na-
termty petition but did not baliove he was rogqoitod to Eve
notive to agpellant priee (o the enire of Coe order af adaption,

Tlheresfter, tiae Fumily Court oin Westehester County
prarcied appelea’s mitien to dismiss the palemily petition.
holding thal the pataiove Matlor's right o seek patesmily
"o st B oddrermial sewered Ao oy s o werler ol wdng-
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tine exist="  App ZZR Appelhese dil not apeead from that
dizmigzal”  On Jutwe 220 1970, appedsnl Nlesd o pretibive: 10
varaty the order of adeption on the proond that il was ob-
taired by frawd and e vielation of bis eonstitutionad wights.
Tare Cliwer Countye Family Coure peceived] weichen il uri
ArgUment okcilhe goeston whelher b acd deopped the ball”
by approving Lhe adapiion withoul giving appellant advases
motice,  Tr 3 Afer delhberating for saversl manths, it da-
ricdl the petition, expladning its decizinm inoa cmorough wit-
wnoopining Fuothe Marter of tha Aefcnbion by Lo fee geid
Fichanl Relarteoe of Jessiva Varfzo JU2 dlize. 2l M2 (1575,

The Appeilate [hvision of the Sopreme Cowe affirmed.
fr the faftor nf Mo Acfaptfor of Sossine "XX7 7T App. v,
2d 52l 18, The majoriey held Lhal apeelast's commenee-
moent of 4 paternity aetion did pol give hem oany wight to -
paive motice of the juloption peorceding, (har the notieo pravi-
siors of the zttute were corstitulione.. and that Caban v,
Medwerenged, ML LS, 350 {1979, wie nob eetroaeive.’
Parenthelivaliv. the majorily obeary el that sppellant eould
have imeured his right 1o notice by siyming the puetative father
repmabe A s e justive digsented un the ground
Chat the Alitge of the patermity poewsecizge should hove oeen
wigweil @s e staiatnry couivalent of BEng a notice of inlene
Fu el patersity wich the pudative Bather resnsleoy.

Thu Wew York Touet of Appeals olan affrmed by s divdded
vioke.  Iw Mo Matfer arlessine "WVVT 0 N 33 SLT (1RET),
The rmagority Dt held that 0 dul et meed 2o sonsyler

"WALear TPy ng te inLereene m The wioption arocerding, appedand L
Atlemated Eo N4 s <ppeal Frams rhe ndnplinn erder That appes, wa
|!i:-.n'|i:-:,g|_'l_

Caden wie dievidim? on Apail 2, 1878, abeaz D mantns after che o
Ery of the wrsler af slaprion. e Dasan, 2 Gy who bad sl wigh b
Ew ettty chielren gl e muother e sevesal veirs auccescFally
challvnpe] e conelicatinoal L ool Thee 50w Vaork sfacose previdong Bz
chulelrez sl b ndopiod wachany the ks core-onr cocn el <k
LI LT A T T LT el
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waether our dectsion i abee affected sppellant’s eleiem thut
he buil 4 vight to notire, becauge Orfer Wik Tt reiroactive.”
It then mefooted the argument tThat the moller had beor
Fuilty of o rawi wpon the s, Fimalyo i addreseed what
o describeed ws thee only corcenlisn of substanee wlvanced by
appoliant: Lhal it was sr abase of diserebion to enter the adop-
tion order withogul eegpirieg (mac potice be given to appel-
Tamt,  The vourt cbeerved that the primary purpose of thu
notiee provision of §111—s was to enzble 1the person setved
1o provide the cowet with evidenee concmming the best inter-
055 af bhe child, and that aupcllant Bl made e cerder fali-
cating any ability 1o provide any pacticalar or speeial in-
Turrmation relevant to Jessaow's best intersst. Onnsidoring
the peverid as a whole, and arznowledming <Eas it might ave
faen ppwdent thogive noticc, the eonrt copclualed that the
Family coubt hal ot abosed e diseretion eilher when o0 ee-
teren] Lhe vrder without ndtice or when it denierl appeallant’s
petition to reopen the proceeditgs.  The dissescing e
eonciuded Lhat the Bmily court aml abuzed s adizerer o
Both wlen it entered thae order without aotiee and when il re-
Mgl Lo reopen tae procesdings.

Appelant hax now wvoked our appellate jorisdiction?
Hee offers twy altermative prounds for holdizg the Naw York
slatulory scheme uneonsUtutions!.  Firss, be cantends that a
potative Jbher’s aolad, of potential rolatbonship with 4 oRilsd
bkt vt ol swesdfloek 15 aninterest in Bhberly which may not he
sl o] without die process of bw; he argues <rercfore

TARTeagh the Jlaseatens i Codere diaezaaed Uhe g oes®ien uf relruact e
A JTRFE ] | 17 S, aLdnl, Fli—tInG, That wucssing ws ol midzessed mshe
Uoast’= npimien.

"Wy pamf pened snnaiderit e ol ser jor saleticn antl afer bearicg as
guirenl on the merils, 400 DL =0 S5ty Our gewicew of the Focgend
proemaades us kil appelinne did oo (e Sres ele gueslion Lee vaioliey of
thi favw Vora ataleleey schoe an e gruaral of it beng repagmant o
Gl pedemd Canelizution, Ehat the Mew Yerks Cee ol Aggpeals v phed thas
seheme and thdl we chepsiors Bne Jursdicior piessand %o 2= 17 =000

RN RN
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that he had 4 constitutineal vigkt 1o prine sutioe and an upoor-
lunmity tn e heard before T wir deprived of that aterest.
Second, he conterds that ke gendor-bazcd elsssificntion in
the ztarute. which botk dented him the vight to consenn o
Jessica's aluprion and s accorded i Jewer procedural
rights than her morier, vieltel e Eooar Proleetion
Clmise,

The e Process Clgem,

The Fourtcanth Amendment provides they oo State shall
deprive any merson of [ifie, Toerty, or propery without due
process of Taw,  Wlhen thet Clovse is invoked in i novel con-
fexl, i is owr proctice to begin the innquiry wich o delermina-
tion of the preciie matwrc of the privale intercst that is
threatetd by the Slalec.  SBwe, oo g Safeterse Warkera v
MeE oy, 887 17, 5. fves, »00 506 (1L, Only aftor that g
terest has hoen identilele ca we properly evalvate “he ale-
(uacy ol e 3rwwe’s process. Soe Mosraeaey v Beenwr, 108
U030 ATL 423085 (1972 We therefore £t cobsider 1w
hature ol the inleraat in libmty Tor which woepellant claims:
eonstitutionn. oestection and then tum te o discussion of the
pilequacy of the procelure tzat Neow York has provided S
it# prodectian.

The queslzar whetrer 1ke Farin Coaer b 22 dizerelion ononue
[ W T T AT R Y apsjpe it before thse ach ptuanooender wae cnteperd aed in
ral mpering the precemding 5, af giares, At felre g Thal pese wic
prodenzel boopnd decehal by the wWew Yeck rours parels as 1 matier Gl
Apre lat . Whetter we mizht e given sech pagas el wo bees s
al Lk trial crnry, er o whetfer we might meve vonecleral Lhe inze b give
sucks rease 47 b ol dison Lion had we ks il a5 sbare ppcllae
Judivs, are questinne an which wee apo fon an horzed 10 2h e ar npinicn.
The valy quesbiars we nave fo¥ sdgton e decsile ire whelker the Sew
York araigies o unvers bralsral Snecise they e pnsele progee; ke
Ralurnl relaliors b belaeen parong ard chald vr Lecaw =2 they Jow an im
permizechle dislmetion wesoee n the righls of 2ke aelber 2el s rienes of
tha Tarkpey,
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Thee Sgannible Tl that conmest saeent and chid havs- in-
foite variety.  They ate woven theowghnout the Gibeis of wor
soeiery. providing @ owirth slrengia. brasty. and Aesibylpty.
It is seif-cvident thal thev are Zolfemdlv vital Lo merit con-
alitulionsl protection n appronrisie ciees. [nodeciding
whether thiz 8 such a ez, however, we st congider the
Truasd Craeneworh chian hae towdiconally bean used o resulve
the lejral prallems arisig from the parent-child reostionskip.

[nthe vast malorizy of cises, stike I dezerminges the final
aubeeme,  CF Dinded Srgtes v, Yogelf) 333 108, M1
da1=tEd 10661 Eules poverning ke herilanee of prog-
ey, sdoption, anel ehild evastody sre renerally spreeificd in
sigbutory enactments tnat vacy Tom Stals 1o state Maore-
uver, aqualiy vieiod stk laws goverting maatinge aned e
worce affect o multitoce of parvet-ochild relavonships. The
tnstitetan of murriare has plaved o eritical cole hoth ie debin-
ing the legaf encitlements of fenily meackers and i develo)-
it e devenloalieed struetare of our demoecatie soeety.”
En recogmition nf than rode. ansd as paet oF their geserad over.
archirg woneern for zerving the best interests of cmeldesn,
stute laws mamost yniversally £R]TRS2 AN ApREan il e peeler-
enge for e foreal faerls

"AY preserl, stale lemisatuess apmedr imelined e oeetan she arigin
arkeibutes W Their cezperiin g Selea 0 Sy law . For rrample, asood the
end uf 1852, aniy eight =lais hind aiapded che: Lhailerm Poareoragee et
HA 1T A 3T IR S,

“mee Hafen, Yarrsige, Riesaqe ané Seaal Peivacy, =22 30ca 1. Rew
Al ATAAST DN therainsTher Enfen.

Thec Teechie v faaegen, B0 LR TR TR LI 17N one dispules
ke swpropriateness af Heeaiz' sinoern wizh ke fimcly wmt, seeehape ke
meinl Fargizmenta, comial creticigarn el a0 ety "0 A pleraline eof ke
o e ene sseictal value o fonly oants o Mure @ 2 ng o Evast
iereized, AL U R, 05 115 adpunien of PawELL L
AR ul chuice, ekl of L MeRae O Siemsiy repercckEliy, it hae beern
comman far snee eeSlives ooodraw cegother aed poetiepate w0 the ot
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In =ome cacses, however, this Court has Bell that 1he Fasde
A Crmatitution superiedes ke Taw aml provides even
greater protection for ewrtain forroal famdly eelationshios.
I those vases. as 3 the slale cases, Lhe Cuurt wus pmpha-
siand Lhe paramount imterest in the weifare of childres and
lias uuned thal the rights of the parents are aocnunterpatt of
tho responsibilities ceeyr Rave sasumed. Thits, s “uaberty”
of parenes to conneal W ecdacation of thuir chinleen hal was
it iAo 01 e ener v PETO AL, e LT % 0 (L3, and
Frevee v, Seriefy af Slafers, 269 57 2. 5L6 (19290, wias ale-
sortbel as o tright roapled adth e bigt duty. T ]'l_'l_'-l:uhruzl-_
angd prepare [Lae «lnbl] for additionul obipgstion:.™ If a
230, Tha linaxee between perentul duty smd parootad 1'ighl.
war strossed apain in Prinee v, Wussachusetr, 3310 17, 5
154, B (18D, wien Sne Coupl dechored i o eardinal princt-
petl “ERak The castody. eare gkl uclure of Lthe ckild eside
Arst e 1ke parents. whose primans funckinn and feeord o in-
elurle preparaticn Tor ohliyesions the seare oon neither sappls
nor hizder.”™ O ab 168G 1 these ciger the Courl has
faural that th&[l‘lt‘ldtl-:rr'lahlp of wove agl 'i]..il‘.-|lll'| i rogagraed

Eamiy vk 15 an |n'lr_rmr_. enbitled o onx 5t|tut1t;|-nal

wrl Lhie s3tislGesinns of & cummen hoae, . . Sapeciall e umes of adyer
sibe, sl i T he Jealh uf o s aeiazar i veonemne nesil, the proseler fmilye has
Lended b same zapelbee FBar micbial 2slemsnes ampd L st af poboolid o
AT A life ™

Ewe alsy Haden 473 J70:

ol all frrmal amilie, wra sakbie, moe e’ aeoacearly |:.n.-.--_a|.r- whiple-
AT ARy 5r TReie chddeen as e azevicliag Levels of caill abnse
avd diviree ample demunsirate,  But ke commirmenss jnkererl op fem,
Camiiivs Arccmerease The Ekelihood of ssabilay arsl contanoite fer cleddren.
Thesa: [zet ik dew su e saeiial 20 clabd sdeyolzpment 4 Fal they nlane may jus-
rafy the il inmerlives ared prefenenees radisieaad el e swermone”
kinebip units besed anonvipe The same taclers i juslife Lhe lecid
cf lepal pemileclion To anslable el [Ellemmnes thal Theeagen child=en's
Gevpinperenial envircament.”
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protection.  Led uls::r{‘lfm# oL of East Ulnefend, 431
3 30087 plurality apimion “TS]Eare borention o
ermunatye [sueh a] relationship . . L st be aecomolisbod by
vrocwlures mesting the sequisites of the Lue Proopss
Ullnuse.”  Raehebsg v Kotoeere, 100 170 50 Vda, 702 (1952
There are alsn a lew vases @ which this Court T cunsid-
ercd the exient fe which Lhe Conetitution affords protection
1 the relutionshop hetween matural perents anl children bom
out nf wedlogi.  Becanse sueh chiadpen Rase mr fesponsibil-
it ot thedr stats, 1he on=Truring |1rn'.ec:.~'~7tdlj,om Frevm puttre
isfment Tor the aedivities of thoir parenly, rrefe v G-
eieee. 230 D0 50 3ud, 3700181 Fienenez v Wevndererer, 07
L5 624, H2 (19T Niher v Aetng Caerglty, M6 15,
LB, 1751700 F19730, OF vourse. ko punishazent of toe vhild s
Al issUe in this ease: cather, 1015 9 parent wha clainis thae the
slale haz impeoperly depebved Bim af o protected interest in
[Mery. Ty Cowrt e exatinesd the catest to which 2 nal-
tral Cailer’s baslogmenl relatinnsbies with hiz flegtimate child
Peceives peotection dnder 2l Due Process Clauase i pre-
visely Lhree cases: Standey v Filluoae, 0G0 L A0 eda (1974,
Clisellwine wo Wodvword, 431 1% 208 019730, aml ¢ qteen v Mo
hezematedd, HL BV = U2l (10T,
- Etaxley Tevolverl the constityrionatity of an [lineds statate
frha:-u:rlw[iieiivul:.' prezumsed every father of o child born ot of
wailiichk bo be an unfit person o nave sustedy of Ris ceildven.
The fathet in hat case Tad Bved with Te chiliren adl their
ltvis and had lived wath Lheir mother tor eiphtesn vears.
Trere wos mazming in the recmnl bo irlicate that Ztanley bl
bewn o neglectful Father who had nob cared Ge Lis childven.
Id,we G35, Ulnder the sbaute, owover, (oo pacaee of The
acteal vesaviomship between porent and ehild was comnplately
irtelevant, e the mother died, the chiliven were auto-
wticacly mude wacds of the state. Helving in part on o
alichigan vaze” recognizing that the preservation of "u sul.

looe Maek F8 Micks Appe 182, L5 3N W BT T
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giatimg relatkor gl wisys e obild s Tackeer™ ooy Berber serve
the ehiid's bt interest than “uproating hiza Trom the Simiy
whoeh e knew from birth,”™ ol ol 631655, oo 7, the Court
hold that the 1ue Frocoss Olwse was violuted by the aote-
miatic desteietion of the custodin velasInms hip without siving
The Eathoer wny wppoeluraty bu present ecilbence regareding hiz
Flness as a parcat.”’

Qi-u!n!.':-l'rz imw o] tho comesgitacionalicr ol o {'re:c:-rgiu statute
Ehatk st chopiged the aluption of o chiai baen ouy of wedloek
ovel the obfeetion of the naeural Tarhee,  The father in it
voase hud never legtimeded the child. It wes only sfler the
mather had semarried and har new Roshomd Rad fled an
adlopeion poedition at che patural Gither sought visiation
Fighte amd Sied o pecicion for wegitimation,  The trigl court
found adopiion by the new father ta be in the child's beat in-
terests, and we unanemonz.y helk Snat action b e eonsisyent
with the Due Process Clacse.

fapas nvolved the eonficting claims of twn nanmal par-
onts win hed maintained Soint custods of thelr shildeen from
the time of chely Dieth until chey wepe respectively Dwn gl
Tour wears oid. The father enslenped twe calidieyr of ae
oriler authorizing the awotzer's mpw Bushamed to adops the
children; e vidied o both tre Equal Protestion Close aed
he Do Prowess Clawse.  Bemwse this Court owpiaeal his
equal provectian claim, the ma’oricy lid mot address mis due
process challenge,  The commtenc: on the acter caim by the
Eokr clissentieng Justives are nevertheicss instructive, boecousr
thay identify the clewe distinction Deowesn @ meee hinlogen.
ralationship  and  an ariual  selutionship  of  parentsd
rEspOnEihiil Y,

“Havimg "eoreluded fm wll Viawes sicenbs are constzletioeally reuthal
i i avaring on LReit Fleesr Befoee- thelr Smhiren are femeaai (1om i kaie
wasbely, " one Unort alsn bebis tthacdeny g sk hegwer g ne sean ey e
Lkt ke himy wlcle granzazg wote atber Tha=s gz o oescapaily oo
Lhary % Chie Eopaid Frotextivn Cloo=e ™ E23 170 5, 2l Ghs



LT s v
[ LEHT r. RDBERTS I~

Justice Btewart comvertly abiorvel;

ST assaenun] that pgeh married patenc after
divoree hasbume substantive due pricess Fight 1o main.
1ain his or her paren?al velarjnnalit, of. Smedh v .
pirafen of Freler Fedlies, $31 T2 &100 R51=0il
copifian cumenrie in judiment), i by o pesns faliaws
it cach unwed parenl has any sach Hght. Masentod
ricptds ola el sarer el bleirn Jeesa the Riulagienl cun-
mection hetieren parveat awd ohild, They regaire redy-
!rf.?i'!?i.iilllrnl! T Ee T RN LR T, W R T I 11y Iemj:uhu_:-xiﬁ
added),™

Ivoa sirmilae vein, tha wiher theee dissentors in Cglet wers
proparcil to wesume thid, F o ahen oeee oecetopy . the rela-
ticanzhip betwesn o father sabd his nalural okild es entitled to
Protection agaibi:l arbilvacy stale aetnn ag o matter of due
process.” Coboan vodfobamned, 30 1705, 380, 414 (eppha-
sz acdel],

Uin ke balanice of thel pamigroph dustier Ztewar nobed tha the rels.
S elwcrnn ither amg fis nanira, Jhil mae Segae cansng ot eme pra-
feeLion iF Cur [RHE coler: 0zte o Lsectzaral reeriiage witk the mathes ar if
"rhee aerdul relatienskip bastwier, DU Rer 2pd che 1@ s S0 el
T myther sarmivs abd beard the chold. ard in Lhes senee ker pazeatal
rilanionshop o clear, Tae walcliy af she fatker's pasenalal clauns muso he
Fivaged by gher mesiarer By ocrdaten. the prciary megsan- has been
the lewinzate Bl relizmnz bz hee snedbes with 1k child by movegme
with Lhe mether T odsfatiom. che gestion dafere oy can aesse paly
whior e skl i i oken phice. Inosomus siemmeszrgee T e
relativnsdngs Feclswren Sither and chis ] may soffee oo cremne moshe datoel
fulber parenlal woerests eamioesnde 3o Chee o The iRarricd Sither, 06
Saadegw Miewa wieprms Bul Jere we aze comeermrael wath the rophee b
2rad! Tather may haer when bis wishos and she-s o he raler ame 2
condflics, wrel tha: wnidd s fao2r et are servmd e reaclalion in fyver of
fhe raethee, |Caioins o e that the oteerce of o legal tie wok cae men e
Ny i osuch o circumsLiomer: apmeanridelr pones o Bl e b ale ver ot
AAartive cumalibsinmni ciime gk Glbies s #xal by vislee af the O3-
ther's wetial 2elalionshiz wilk: 1he nitimen,

]
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The difference between the developed parent-chisl eoli-
tionship thiit was implicated i St ey Tt Cabasr, am 1he
peesth relativnship imvolved s &heitfin el 1his case. s
Btk clear aml #ignficant. When an unwed father deson-
slrales o [ Tar 3
huoond B ccorring ] forward 1o particpate it scaring of his
chabd.” Codern, 491 T &, ar 342, his inlerest in persenal wun-
tact with hix child acquires winsla MR PRSTECTRA_Hrder Lhe
cliie [Taress cluFET AT that Dodtt it may b zaid that he
“actis] ok fcker towaed kig oRitdeen”  fdl, ar 359, oo 7.
But ke were cxistrcoe wf g bistogneal dink dows oot merie
eguivalent venstitulonal proteeizon. The artiens of judges
neilber create por Sever ramrtic konds: marenver, by them-
sreves those bovils have little meaking for society,  “[Tlhie
wportancy of e Familial resavonehip, to the individuals in-
vulved and 1o the society, stems frumt the amotional attieh-
ments that deppve feom the intimaey of daily asgeeiation, ami
from the role it plavs i ‘pounut(ing: o way of whe” throughk
the insbection of chiideen as well a6 from the fact of blowd
relationstup.” Sy Orgnpezation of Foster Famalws for
Equulity wrd Seform, 431 10 50 S5, sS4 (1977 taouting
fiscmnaie v Froew, J08G L, 5. 2, 230-500 019720,

s esnmerLalor: have -mpace-ized Lhe sansclaharsl mperaiee of he
Aiavineyion bolweein o ctwite acd & fally ez reoalionsgn, S
LA THTF TR L 1 HF\ID".-H}'I'I L. B 95, L3 %1090 U500 " Lhe o Sagher ' in-
ferest sprimge nne Jeaen bl otale deal e owath ks legicasace chcdl oo
tatker, [nam the relitoinzhi g ke hos ecLichiz-m-d wish arai 1he 22 pancihiliie
Hie haa skouTiereii fae bis chind™; SWobe, e seh Lo Boc sLIGCATT D TITT00
kative farker's St pe po show g sl BLe nest in s el v lae
Al e e phoy metteds pro alel by slate Zewe for solidifdng his poeental
righkis . .ol remove fenm hemoshe Szl enmesibgsanal prabectzon 2f eded
Lhe prarengal Tights el arnes oaee s ol pafenta T Rabe, B Emers Fd. sk
EH T Mk unes ed Tathets nighls tnRiaocnild duaonis 2pring solely Sam
ke Bicigacul f? uf his parerdnge bt pathes Jrar ks sclisgiess 1amdi L
his parerm ey ad espress wimn Tappsloe sl recLin B ckiidTL Zee alea
Broaiin, 1leptanaes anid Furile Privzes & faale s Mateeag L it
in Ihermaty Aniee, TR, 070 L R N0 916 910 019550 qenenaller

nmmiiment io (ke fesnnisibiEties of parent-

(< g prawedt
.:ﬂ_'.-j'LAf;:-E_}' o
'ﬁ-ﬂ*w .
ey
{».:.f. e B
W
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The zipmfeance af the kiolawea, connection 5 that it offers
the matueal father an npportunity that oe other male pos-
sesans Wby a pelatiuh=Bip with bis offspeing. LT he

gy | Bl oppor unity gl acew]ds same o of R pen -
amibility for che eluld's Divwres b may enjuy bhe Blessingz of
Lhe parcrd-child celadionship aral make wricgacly valuabde can-
tributiams 1o the cnild's development.  See T Golilstein, A,
Fraud, wnd A Selnic, Beynnel the Hest [nterests of the Child
LA=17 0979 win ) OF e Bails to do s, the Federal Conatibs
Ligare w1l ot automaticalls vempes o ale w lsten by his ope-
i of where the chilil's hest intereets Le.

[n thiz case, we are 007 assessing the vnrstitintional ade-
quaey ol New York's peowerllee: for enihating A developed
relatwnship,  Apeelant nas never bad any =isifeant eosto-
dial, parsenal, or Snuneisl reistionzhip with Jessica, and he
did not zoek to establisk a lepad tie until afrer she was fwe
wours old. " We ane coneerned vy with whether New Yors
kae adequulely proteclel hi= sopertanity o frmosuch oa

Fowlmy Develvnments ie the Liw. S8 Hore 1. Rew [LES, 3752177
P15R0L e, 14 Thiggsone [ Few 3250 N0 w0 T3 DS, Mo, 12 T
Fuznaly L. kL, Itk Lsdng faeles, 57 Lemveer 3ol RT3, B0 LR Bonter,
P Wk, U0 LW wr, s ese, LIPS0 Do L Tow, 4320 250, . 2Es
1L,

" Thix cer Faprens Mo ieviey e oan sapticn oo shee Roshard e 1he aatamal
eaLlier, Bl we cho not beasve The atunl felber M e gmealee nghin to
cijick ko siseh an adnplion Shan beoan adapdion by pws bolal gttangess. F
anettng, Che babewe of orllios Lps The Apposime w0 d case suehoas
thx, [\ Aemving Lae pracative Gather zeled no Qi we nais ae ch-
=rTCaginm gty ampalivnale o
T s Lne @ oviee o w IS The propesad siloplion wieald plee S chold
with it new el af parenis wilh whom e cheld bl sesver msefope lived.
Rather, the semnly af tre sglpzor o thez ooz i< o pive Jull pesogtiollon o: 5
fdeaiy wienl wrealy ooexsatenae. 1oreaalt dearal iy oall e e, paepl
appellns. Whatever mepht B regizre! i her 2Lcak ane, Wi canm] snw
kit The RInge wap poopaiged or e sattal oo faed adgtlaeg sere chan
rhar tha gdaplicn. arel devicn, of lwzlaamslom, wers jn e beat irleresry of
The olekts " L3R ol M.

gAY
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resakiom=hip.

1E

The most eflective protection of the polative Tatherss
oppertanity Lo develop 3 celatorship with iz child i proe
vitfed by the Jaws taut authorize birmal mumiage and peoemn
it3 consegquenoed. But the availniility of that protection is.
ol ccparse, e pencest on the will n!’ barh parents of the rh:]rl
Thus., Mew York hos: .uiupled A Srwecial statmtery seloeais e
protect “Fo unmatried T her s imteresl in Ass0Wmity 4 Mss7un-
sitte pole in the Exbure of Ris child

After thiz Comet's decision in Stawdfey, 2he New York Leg-
wlaluce sppoinled] @ Fpecir, comiaissiote 1 recotnme i egis-
lwtjon that weuld secomenmiate heh the interests of bialon-
cal fathees in their children anel the crildron’s Interest o
vrormnpt el cortain aduption provedures,  The sogimizsion
recnmmeandeod, and iha lepslatore anacted, a statutery adop-
Zipn seherne that automatically provilos notice toe saven cate-
s ol putative Tathers who are Likely oo hove wssamaed
anme pnEsi bty foe the eare nf thele picieal childeer. s [F

"Ira repor wapiainingg she prpase of e 190 Amendmenks e Lli=a
ul the Xew Yurk Jhemasalic Belalicas Livw. L temporars staly cotimizs
ur chill welfgee Uhar was peapor:bhe ioe deafiiag TRe lepralaticn aiaced i
|t

e medears w32 clenn! ameed g es be gl e elese canstoliaezl
saratory prazhehaes for oatiee w0 Rikert of wllofwsloek clabdeen, e
will rstabisk 4 desired Seelivy in ziapiicn r*m*r--.*d'r',-'r-. and wiil prevade
expeshiczad s mctheel foe ool pliwc ifeet AR ul sl ghe chivat fa-
Lhues whi fre wulbied Do police Chrwgrl S credton of & meprslry of =wel;
laliers w=Lhio Lhe Ste Ieparicent of Sccidl Sesvices, (lonversely, B
hill w2l &fTard o oo facness o7 coc-cl-we ek cniliner 2 l\.lr"1|:|||_'
Frah of oxpressing therr omeres wond protecia; e rigbls o b ot el
amE hive wm appariencly B e deamis 10wl 2l alwiale amoexisling clise
AL A R HR T ol B FIPMTE LRI PRIV CTE, A H | SRR Y T A A T A
Al oG RITIEGR LY ol

~The me-Lanze iz inleaced wa endify ke mirimom prates ticna far the 2.
raciee far bl s nnen Sty gald Sguise, T de g b mereens e
et e 1al oy cerstivatssral reggineiceiis, the clearl: -etabiiah, we

oep, S
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this seheme were likely o emit @any rroponsble fathers,
sl A6 cpuadificar lun Tor notice were bevomd Lhe contanl of o
interreie] sutative Gher, it might be thought procedurally
inadegoake. Tet, as ail of the Mew York cours that re
viewerl this matier cheervad, the right do receive notice wias
mm]:'.r-u-]_'.'_'_.viqwi.n STpellants worTERL BY mailig 4 usteurd
tn TRy putative Tathur repgiatrr, ke eoulil have powmantes
that he wid revarve ootiee of any peereedings to wdopt Jes
gied. The possihifitr that he ey e fadiad toodn g0 b
ravze of his ignoeaosee of tae Jaw eahnol be a4 seficlent peason
o epitieiieg the law iteclf The New York lepslatore oon.
charive: thal & more open-ende] antice reqoivement Wil
trierely compaicate the sdnmbing prwess, cleate e ciuk of o8-
necassgry annpraversy. alel Impaar the olesired Ssakite of
adoprinh decrees.  Repaniless of wihother wo would have
uhe likewise i we were logslatorey jnstend of judges, we
suredy  eaniwl  chargterice  the  stawe's  conelusion.  a=
arkairary.

Appeliant arpue:, however, that even if the putative fi-
ther's opportunity to establisl o eelatiosship with an ilegity
mate child i adorpuately protectol by the New York staiu-
tury schetrie in 1he normal caze. he was nevertholoss entitlesd
to epecial niice hecawse rhe court aed e oo E Eeew =lat

CAPl oy prasiba n o childs 2, The cighta, inlereata aral cliipalms of al?
parters; L Cwilbae srampl planning Far the ficee of ke ekill] aed e,
Frerie of s S latls: and od1 shicowgeh <he Bk, poaesles L best ibleeas
cfrhddren T Apne oo Troef e el <15 "

Yol canwa S it uret s benae 1Y ZEELmr The s3te o e’ vomele-
pioiL Uil anpeliacls apsekoe did nee o bisbort s aralesg of Tesmna®s et
mreresks Toe adeproon boes par alMect Jesmen's mebeicnabip wilk her
Fnaker, LD gt l=gsts POPIFaenee 4 FaF melafiuns hep o h Jee g va
fSwther, 2 selalinezhin 2hey hid mainlic e Tor 21 moells sl e Cane T
lpeprien npder was eqeere=l. L) Aenldalein, Al Frewd, wixl A Salnit,
Refopp the Hest [atopess- ol the 7hE S00T ciwiH e dpewetiant a8l not
have ey wvibence o osaggest thal sl conlimaieen sf e gsabiinerd
relayicmakip wanthl b oA By did esl even knews The sidaplive Sither,
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b bl filed an affiliation proceedinyr in arotaer court. B
the [ael that Lo Bl elected or purawc an improper vemedy
caz hardly b theught 1o kave impoaed oy special doty o his
adversaries.”" A polenlial deferlsnl who hoows thar e
statie of mitatines s ahoul to vaz, or thal 3 peteniiad plain-
Ll i3 havig difficulty in serving him with process, kas nu
duty Lo pive Jeaal or Betial advice oo his adversary. = Bar,
As oy matier of vanstitutiona | Taw, is i jilge weder o doty Lo
ordar that speceal nolies e given bo aonpdrTie: W are e
apaptively cipable of asserting sml protecting theic ewn
riphls,  Sinee the New York stafutes adeciately proterted
appellant's inchoste interest in estabiishing o relationship
with Jesskel we fnel mo meril in the rlaim that kis constita-
tiwral riglhts were offzale] Becal-e the family eomt sbrictly
compliad wAath the notiow provisions of the statube =

The Eogwe!l Fredectooe (loam,

The corseept of syual justice oncior e rogiiires e Hlate
oo envern eyl New Vool Tt Anthoareify v
Berrer, M0 U E, SE S8T (19785, The soveroipy oy nog
arew distinotnns botwaan indwidusls hused 2olely on Jiffer-
enets Bl are irkelevant te d legitimate govermenent si nhjee-
tive,  feed v Rped AT 5071, TROLEVLY Specifivally,

© Thers i@ oosdggestion i o resord than appeilec engaEed inoany
Mreadule nt jimwlice s Phat vicased appsliog? 2 i probect s nghce,

* Thiz gemerul preantfaion abncl anr odversary acoem meoeives mind
SHDEUPL L Cia centeRl By peierud cvwern Far o prolesting LR ieenne s
privicy, U ®ee v Merten, 382 L0 =0 020 CU8TEL ranetieg awal renan
ikgSGa F. feppe w500 Conm, 19T Por Paulie BE-ER Farran, Solive-
Lol Lpawesd Faolier wnd Terriratzn: of Loental Kaghtz, [ Farmn'y [
AET7, 3L ILETE

T A we Bave Sxpraiend abeece hi= $-ovns 2 ooaer it which the gppedlan
wasn dppraee] of any calabilabienit.iy vesked] inlepeag, ILos thus il e
MHudlume v reteerd Haio e Trmea?t o0 W% 17, A ke 39500, ikl The
perilioner bad Been dearivel of o proteeus ] goaie Te prepear winhow e de-
viaale T

A In femd, the Cuert sorsichered wn ldaha =siate ceaviging Lkt modes.
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tray ol osolject men 2ol owomen toodisparete Srealment
when there js oo sohatanting valation betweer; the dizpariny
and Lhe spute’s peepymses.  floed Cregg v, Burerw, 4129 17,
T80, T L5 1 19Y6).

The leggslatiom at wsie in this rase, cections 111 and 1110 of
the Mew ¥orx Dongestic Boeations Low, i intended Lo estab-
lish procedures for aduptivi:.  These procedures see da-
sigruad b promwte the hast ingerests of thy child, moategt che
rights ofinterested third parmios. s enaume urompiness and
finaliz.®  Toseeve those chds, the legizlatiun meamanicos e

ipraling simsiniztrmar: of the eatales of dalesta lecebo s, l6)E sevemal
[ rarnd canonzny ardl eqeally ealtled ooadminisier, maces mosr be pre.
Jermed o demales " Tho stale Bad coaghl 2o u-300 Whe staloe a0 Wi T
sudusr The warkoad of protate coarts by clinarating roe rliss ol sanlests,
VeriLions fara cnanzmane o, Daee: CIEe JosT00e ooy sl LRGAE S a5ing
SNAeT by pTafeate thal sl oclee, e legialalare hd made e vy w:nd
-'.ll'arI:r:I.t'a..—_r et abive wamice Tormmidia-n By o Epeal T'ransecaan Vs
HH 1L A, Al The The sabe™ aeteulated gosl voehi have bees complewel s
sereerd iy pequieing oo en i TS Avedein tistews] Goockats o roie thal
= ELEINAL T |y Surns] aamen craald Le expldrasd caly a0 Lhe aradnel of
hakel, rithet shan aisalysin ar pedeetion, of, Cafeeg v stk EHLL =
T 3 T BTevess Jo cevurzae g the swlyment:, e s the pral,
ot of an imss R ey ot cmbefemsinle clerentyre o 03 an IS Zech legie-
larves dleiniums AP PurEcl Ui Sk aanrkn of imoartal paaeraer L,

Tha mitmdaie uf impartalile alsc oemastra n: three 2tA00 20W0FS W ne imple-
mwnt fEale lve [0 peieartes Bk Loappit the ewlis of S S lfall inoall
caaet LRal 2ha- Foales parpert g onmtmc. A dbers Bnes mizat in:.:-rpru-r
1k maled i aser Goappl shem. L negires Shear Gile rpnelituns Lo al: =0
1kr sime alamcand af negeral fazgfeatnn Ph s e an, Shee Srwmakies.
Thaa, ke Frual Pravectz Close weald Yave seen vwalated a0 precizely
Lk samie mannes f e JEew? Leeer Rl been e stavale el Loe prolbate
Judgr nad aimpey areeaeend tnas b ebnse Ceol Becd aver Sl Reed e
fabs? [ pPefer nabe: fo fepales”

Appeidlant e mo! oconlest o vl impertanve of Lheee e Lo e
preete Al Sew Feres [ ke lemgr See-n aecepted Thet CleEisimase <hihEren
e parerls e miary are 28 risn ecermnc sl reedially s oroar
Alw, arzl aleationatiy Ses 2oCreliin ML Pringee, B Waesl, Ben el
mate: Fecial and Edecationy, Uapheaivas =103 01571 of T Togzh. H.
Sigul, Ik Tradzinskz, Banate of Lre Uhild: Sew Yora 00w 11087 15 G e,
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certain pennle the right to vels e adoptinn and the right to
prior natioe of any wlaption pretening, L orrarher of an
iegitimate clid is aowave withis Thal favorel cises. bat anlv
CErTaAln patnive Shers ane itcluded. Apocilant eomends
TRat the geoder-based distzelion i invidioas, =

Iswenuled e, [he exislercs of innoesistenes of a sub-
stantial relationship hetwecn parent and child s o reievant
cretion in ovalmasitg ocn the righles of the narent and ta
besr inberests of Dne chili,  Belore birta. the mather carries
ihe vhill; it is she who hos the eonstitutional right to decpde
whether to beae itoe nol. See Ploamed Foeen ool of Cen.
el AFigsoueel v, Derefioetho 323 1705, 520 67-73 (1976, And
feom the moment the child iz hom, the motker alwavs has a
relationship of legsdl rospons=thility toward <he cliid.  Pee
culase the matwsl fataer of an Degitimute cild can often be
legally and practically ahonymol: if he chooses. robponasibil-
ity dors not devaolve upor im o the same autgemalic fash-
ieen. Ty Qe v Watleeat ) sieprrn, we mofed that b puta-
tive fatkoF, like appedlan:, “hald] never shoullered any
sEmificant respunsibility with respeet 1o the dauly supervi-
sen, ciloeation, proteciion, o e of <he child.  Appellan:
dges oot eomplitin of Biz exempiom from these rosponzibil
imies . .07 I T B a2 We thecefure Swned taar o
Cracrpns slatite Lhad alwavs requirod & mihor s consent to
the adopdiv of 2 child Dorn out of wedlock, Dut sequired the
Sulhec's cunsent aney 0 he amd Jemcimated the ehald. did not
viplate the Eouusl Proteetion sy, Faor the same reasgns,
Che New York statutez an issue in Chis case are it nvadid in
all cuwps.

= [r iz an undersumacc Taer shap the maxe "maiermity in p patder of Y
whe-rens palemmil v e s matles o opnian” Sl retioes waledicy, H Brag2e,
Hememaey s Law oamd Soweinl Poaljess 06 (1970, That Taet has justzied
Einl Pk BT el e mrfeys aod o rwed Fathen- inothe sontesl of
weranpTal deas e aetames, e Freeign v Haghe LB 10 50 HY, 3 m 7
VLA G v Amernee e Grnaranter O Leadalay Fex a0 491 L5 TS
LM
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W have heul tnut thesa statotes may mas eonstibutinnaly
b aoplied in that elass of cises whete the mother and Tather
are in fact similaely siteated with repmed to thele relationskip
with the ehitd,  [n Codere v Hodiasoeed, 11 L1 30 35
(19795, <l Courl held that ot vielated the Egual Protection
Clagze by gramt the mother o vete over the adopiiom of g feur-
wear-ald gird and @ six-weae-nld Doy, DIE ol 40w A vetoe Lo
their Eather, who had sulmisted poternity aml hal partici-
pated in the eearime of e childree, The Court made it
elear, however, (i if the futher had ot "eome forward o
pdeticipate 3 the rewring of his rhilil, wothieg in the Egual
Protection Clawse [wenld| precludei] Lhe State from withe
haolding from hine the privilege of vetoing the sdoption of 1hat
chii. ™ 3L U 5,, ar 588

Jessicas pururts are nof like the parents: involved in
Coheew. Whersas  aopaelles Tad a0 cotinoous  cwslodial
respanzibiicy for Jessien, appellant never estebliskod any
cusbraling, pevaenal, or ozl relatimshin aith her. 16 wie
parent ki an establizged o etodial relalionstip witk the child
ernd tkhe nprer parckt has either abandoned ™ ar never catale
lizshe & eelabionskip, the Eqnal Protecvion Chaee does not
pravent A state form accunling the two poerents oiffeezng
legal riglis.

Thw judpmert af the Mew Yors Cudrt of Appesls 32

A e

“lu Cutenn, e slenm noted tha3 4 adejtan Cmay proceed o ke -
dener ol eaneens when the faren: e zonent abpemaes wosld e po-
quized , | Eas sbarduned V- ckindt o 341 B, B gn e
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JLLY L MAETH 5 wHITE May 11. 14983

v/

Re:  Bl-175%6 - Lehr v, RBobertson

| — —

Dear Johr,
In due course, T shall Eile &
brief dissent.

Sincercly,

g

-+

f;r [

Justice FLeyens
Copies co the Canference

CRm
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Sngprene Wongkt af B asited Slales
Mpghirgton, 8 L 22303

Linamea bz, wr

SHETIGL THLAASDGO P arriHall

May 11, 1533

R M. El—lTHE—}gﬁ:“ﬂ[ FahartBon
Coar John:

I await Turlher writiug,

Justice Stevens

s The Conferanas
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Toc: Mr, Justice Powell .
G 18 serrad 58t it -
From: Rives ;#’5’5{ lﬁ' cifa i bty MMWW

Re: Ko, 81-17%%, Lehr w. Eoherktsan

I am trouhled by seveoral porkicns of Jestlice SEevens’
opinien, ‘The flirst sectlon {pp. 7-14% reviews the Court's prior

cases in the arca and explains at length why thiz Couct has accorded

v

gsuhstantive due process proteckion ko cectaln types of

celationships, I am not sure that this discussion is complekgly FF

AT

—

necessary since the 1lssuwe 13 whether Lehr has a2 guEfigient likerty

intere3t to togulite some farm of procedutal due process protection—
i.e., whether any process ia due a biological father before his
S S sl
/ parental rightz are bterminaxted. At the end of seckion T [p. 14=1%1,
! the aplaion sSugoests, withowt any exeplanation, that bhislogical
fathers have such o protectible liherpkty inkerest,
The reazon I find this lengthy discussion trocubling 13
that the language Juskice Skowens ufes to Summarize past rcase:s could
Be zsald ta be refocusing the eoastlbutional inguirey. Firac the

emphasis on "Eormal family and recognized family relationships"

—_——_——

—_—— e — ——_ —

coald be secn at odds with your opinien in Mogre w, City of East

x, o ——— e —— ————

Cleveland, which exkended proteckian to non-formal Famillites.

Justice Stevens does not define the term "formezl family™ and there

is nothing to prevent it from inclufing the extended family In

f



N

Mogre., But the term eould be misunderstood easily, ARlong this
line: Justice Stevens appeacs to glve only grudgipg approval ko the
Court's mases that tecognize constitublanal protection Eor non-
traditienal family relationships=-illegitimakex and Fathers SeeXing
to legitimate their children.

6:%?23;6 aa ;;; af khis first section that gives me pause
i5 that the DQIEIZ;#;icms ta be saving that the foorc will rcecognize
coly certain types of relationships and defines thogse rclaticnships
in Lereps of "love and Juty.” The oplnion atates: " [TThe Court has
found that the relaticmshin of Towve and Aoty in a recognized family
zrit i an interest [ liberbty entltled to eonstitukional
pratection.  rpp. 14-1%). Having ohtered this area, lires bhave ko
ke drawn., But phrasing the inguicy in terms of "lowve and Aube®
suggests thak the Couvrk will be forged to assess khe psychelogical
benefit and worth of ccrtain tvees of relationships. This simply
strikeq me as 4 gquestionable way of phrasing the inquiry.

My preblems with Ehis first section 2o net arlse aub of

any specific staterenk, but result from the tone and the language

—_——

with whigh khe opinion descriles the Court's prioar decisiens, Thiz
may not he an ipcorrest way of summat[zing Ehe past cases, hut =ince

it =pepme that consideration of Ehese difFicwlt gquestions is
_o—|_o—“-|_o—'_'_-_._._\_'_._-_

1'—'_"'-——-._.__—
Unneoessacry to the resoleticn of this case. I den't understand why

—— . T T T, T T

the opinion creates oroblems, at leaskt in my mind, By gratoitously
ondertaking bhis ioguley.
My (secotd problem derives o pact [rom the {irst. The

firgk =estion esktablicshes that Lehr has oo interest entitled o

FE— T TP S+ SN, S " i}

substantive Jdue process protectisn, It suggesks be has a protecked
—_—

- ————
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liherty Entersst that entitle=s him to scme procedural protecticn
Before his parental tights are terminated, kot it does not explaln
the nature of khe Inkerest that 15 relevant to thiz case. And it is

not clear to me khat the =econd tegtion (pp. 15=17) analyzes the
—_— T T, — e T e T - —_—
tanstltuttanalltv adf Hew York's law ag iF anw rrocess wera due Lebhr,

_ __ e ——ee e .y e

Footnoke 27 states Ehat "this 1= nok a2 case in whieh the
appellant was deprlwed of any consbltutionally wvestod interest.™ It
nokes bhat this case is unlike cne in which a party had a protected
Property interest that ecould mokt e termipated withoot adeavate
nobice, Ferther, the text does not analvze the constituklopallity ofF
the orocoss provided Lehe in Ehe way thabt would be expected 1L he

had a constitubiorally protected llbeeby interest. In such casces,

the three-part inguiry established in Matthews . Eldridac normally
would determine if the State had srovided all the process that is
due, The apinion in thls emase, however, dogs not sngace in such
analy=si=s, Tuatead, it Merely examlnez the Kew York statuke to see

iE i iz "arkitrary" (p. 1A}, just as it woold anwv piece of

—r——

legiglation that was passed and ﬁhallenqeﬂ under a rakional
basis/substantive Sue process test,

Since foobtnote 2% makes glear thatk Lohr has no protectible
—'___\-'_‘—-.__.H_.

liberty interesk, syFficicnt to rEqure some sorkt of process hefore
—

the terdbnation of his parental rights, 1t could e argqued that the

e —— e

Gtate could bave terminated Lehr’'s parental richts without providing

- e M—

B — )

W
any notice, buwt that if a State chooses to provide some procedural

- —_—  — - —_— =

protection it must not he arbitracy. I thabt's what Joestiee Stevens

—

inkends Lo say, I find that troubling,



Buproms Eourt of the Vit Stnirs
Woelimghore, B, €. 20543

TukE ML UF

L2GT L JGaN

R R UE B 5 L )

May 17, 1983

Ba: B1-17%6 = Tehr w. Bobertoon

Dear Lewiss

Thank wou For your noke. I am parcrticularly happy
that you agres that Ehere is po merift b0 the gqgqual
protection claim.

With respect to bhe due PEoCCSSs [SSUe, WY PUrERSE
in breaxing the dizcussion into two parts was to
[Aentbify what interest in llkerty, if any,. the natural
Eather claimed to have been deprived of, and thereafter
b detecrmine whekhar the proccdures were adeguate. I
we Jdo not agres with his position that there was at
leazt a pukative interest in liborey at stake, 1 would
think the diacu=aion in Part I wauld be unRcces3ary
and we could simply hold that no orocedural protection
of any kind was required, I should paink out that &t
pages 44=50 of appellankt's brief, Ehe natural fathor
tries Lo develop the position Ehat his "liberty
inkeresk™ is eguivalent to that of the natural father
in Stanley. PFart I of my circulating draft 15 Intended
te cefubke this sueggestion becawse of the plain
difference hetwean 3 Father who has established oo
relatianghip with khe patural child and one who
actually raised the eshild as dld the father in Stanley
and Caban. 1t may well be that T have overwrliben Park
I, but I think some discussion of the character of the
liberky interesk i= an essential predicate Lo the
procedural analyvsis, T, of coucr=e, would be most
interezted 1n any eritlicism you hawve of any of the
pointka I kry f£o make inm Par® I buk do not beliswve T
could simply omit it, — T

—_———— e ——————

Rezpeckbfully,

4.

Juskice Powell

Copies ko the Conference
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AL-17R7  Lehlr . Boharks

redr Tahn;

h= af now, I am hapny o dofo Part IX of wanr owialan
and the judament.,

My hegitariorn 28 to khe Firnt part of khe opinicn i=
that I A2 not understand it te be neeassary, T odo pat Ekink
af thizs cage az presenting ~ zubstanbive Ane process issue,

Bn rthe procedural Aqe progess igAues, 1 agrees that the
Mrre ¥ark Scatute {5 a gatisFactory answar., T als0 agrie
that appellant's eopal pratoecskicon cla’m is merirless for the
TeEa=ons you stake.

Binmera)sy,

JUBt e Sterens '

Copiess to the Tonfereance

LFF wde



_,; @ @

E.\
Zaprene Ceurd of the Tnited States
Wapbinglen, T §. 20503

SHLU RS, AF

UL TaCE LRRDHA DEY N DS

May 23, 1983

Re: Mo, 81-1756, Lehe v. Robertson
Npag John,

You llave puk together a good epinmjon, I da have a Eow
suggestions, however, that I kope vou will cansider.

iin page 17, the opinion states that appellant "had
elrchbed RO pursua an_improper remcedy . . . " {(Emphasis
added] . AlLhouoh I~ suspect Ehak the disapproving
connebtation of the ikalicized language (s unintended, I
would feel mare comfortanle if the language coizld Ee changed
to sooebthing like "had elected b0 pucsuc this parcbicular
reacdy.” I do not think we want ko suggest that appellant
did sorething improper in Biling an atfiiiation proceecding
cince appellant s ackion was an eifnrk Ea assume
tespesibility and esktablish a relationshio with his child.

I arm also zemewhat broooled by voor treatment of the
egual protection issue. Az I anderstand jt, apwellank’ls
Cidadl proteskion aygumeany kasz b e aspocts: (1}
discrimination bhetween males and females as to who is
aptitled to veto an adoptian, ond (2] diseriminstion among
putative fathers on the issue of who rocoives notice. Your
cpinion, however, does aot Eredxt these claims separatelw.
Ohviously, the latter agpect of  appellank's arguaent
rTequiresz only rational basis scrubiny sioce it does not
invelve gender-baged discrimipation, and the Neoew Yark
stacutory scheme certainly survives such revicw. Therefore,
althowugh 1 prefer to see this pack of apeorellant's equal
protectian argument treated separately, [ think it can hbe
dealt with wery hricfly.

A to bhe gepdec-based discrimination claim, 1 would
suggaest Lhat the language ut the top of page 18 ke changed
to read "when fthere 15 no substantial ecelakion Gekweoen Ehe
disparity and an importanrt state purpose .’ I “hink ibis
ariiculation wmore falecly represcnks Ehe =skandard uvsed in
craia v. Boren.




® ® 2.

Finailly, I Find Aicturbing the discussion on page 19
reqarding &the difference between the leogal kEies & natural
mothar, as woppofted ko the oaatural Eathee, has to an
illegqicimate child., I agrec thak, 35 a prackical mavier, it
iz caier for the natural [ather ofF an illegitimute chiild Ro
ougde legal  responsibiliky  becausze of  his  anonymiby.
Moreower, 1 recngnize that the clause "responsibility does
not dewolve upon him in the sam? xutomatic fashion™ i3
probably intended tn be descriptive only. HNueverkheless, the
language contains connukakticns of anproval of a scheme that
imposes less legal respansibiiity on khe natural father, and
I would prefer to avold any ireplication <f thal kind.

From my perspective, this generic discussion of khe
differcnee Retweon natural meothers and naktural fathecz 13
oat  negesszarcy to the ratienale Eor finding no pgqual
orokection vwialation, Quwillein v, wWaleoet, combined swikh
your previous discuzsion of  the nalure of appellant’s
relakion:zhip with his <hild, provides all the support You
nond Im Quilloin., the Qourt concloded khat the State is
not precluded freom taking  iakto account the extent of a
poescn's Commibment Lo Lhea child's welfare as a
justification for disperate treatment wunder a staktutory
=chene. On page 14 of the cpinion, you noeted that apoellant
"has rever had anmy sigrificant custadial, personal, o1
Financial relationship witn® his chiid and "Aid nok sesk ko
establish a 1legal kEie wuptil after she was Ewo years old.”
Thercfore, it seems olear that appellant's lack of &
substantial relatienship with his child would jusktify the
fact that he was not entitled ko vekbo the child's adaptian
while the pztural moather, who did have such & relationship,
khad a veko power upder the stabute.

If yeu could make some cevizions along these lincs, I
widld be happy bto Join your opinion.

Hincerely,

il
. :ﬂLM_ﬂﬁE’L-%

Justive Sbtevens

Cepies to the Conforence
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RBer 31-17%6 - Lehr w. Eohert=on

Doay Sandrasz

Thanks {or your comments, T think they are all
well taken., I propose the following changes:

Page 17 - Change to read "pursue bthis parkicular
rcmedy .

Fage 18 - Thange to read "the disparity and an
imporkantk stabte purpage "

Fage 19 - Make the following revision after Ehe
citation to FPlanned Parcnthood and before the citation

of Quitloin:

and from the moment Ehe child is bocon,
the mather always has a celationship with the
chi1ld. Hecause the matutal Father of an
illegitimate child may be elsewhere, a
=imilar relaticnsnip with him is not created
in the same auvtomatie fazhion.”

Fage 20 - Add a noew foobncte after the second
Faragraoph, reading as followz:



"Appellant also makes an egual
protection acrgument haced upon bthe manngr o
which the statute Aiakinguishes among classes
oE [athezd. TFor the reasons set forth i eur
due process discusslon, fuprca, We connlude
that the statukory digtinckion i= rational

amd that appellant's argument is without
merit.”

Respoctfully,

1

Justice D'Dann0y

Copics Lo the Comforonoe
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Mo, F1-1756, Tehr w. Roberkbscn
Dear John,

Thank wou Eor proposing varicus chaynges in the last
zeotion of youe orpinlon in rosponse B my Jebber. I still
nave a few rescervatians with regard Eo your kbccatment of the
efqual prcetection icsue,. May I suggest that the paragraph on
page 1% e changed bto read somekhing like the fallowing?

m"hy owWwre noked abowe, bBEhe existence or
nonesxistence of a substanktial relatianship
bebtween  patept and ghild iz a reglevant
criterion im evaluating both the rights of
Ehe parent and the best Ipierests of the

child, Im EUi[lEEE. wv. Walcott, supra, wé
nated Ehat the pukative father, like
appellont, "Thaidl neVaE onoculdered any

significant reapongsikilicy wikh respest o
thi daily =zupetwision, education, peecection,
ar gare of the chi'd, Appellant does oot
eomplain of his exemption froem these
respansibilities . . . .' 439 D.5., at 236.
wWe therefore Eound that a Geaorgla statute
that always regquired a mctherfe consent Eo
the adoption of a child berno oot of wedlock,
but reguired the father's congsent only if he
had legitlmated the <hild, 4did not viclate
the Eqgual Proteckion <Clavsc. Recause, like
the father im Quilliein, appellant has never
establizhed a wubstantlial relaticenghip with
his daughter, son p. 14, supra, bhe Hew Yy ks
statutes at lssee in ghig case djid noet
ooperakte to deny appellant egqual peokeoction,®

Sinccrcly,
Juskice Stoevens B PN 4R

Copies ko the Canferesnce
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SEE PAGES:
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gd

Ta: The Chief Jus!iee
e Brennan
Juzlire White
Juzataee Marshal
Justice Blackmun
Justice Puowrell
Justice Heknquist
Justioe FConnesr

(V""L From: Justice Stevens

U'cu[.a.ted.

Recrewlzt sk

SUPREME COURT OF THE, UNITED STATES

oo A1 175G

JOMATHAN LEHE. APTELLANT . LOREAIKE RO013-
ELT=0M, BT al-

Lk APFEAL FROM THE COURT OF AFFEALE OF NEW YORXY

My —, 1FZ)

JUSTICE STRvENS delivered the apinion of the Cuourt,

The guestion presented is whether an wamarried father
who has ot catablishod any telationship with his chald during
the two vears sinee her birth hag o constitutional rigle Lo no-
tiee and an oppertandy 1o be heand before che mavr be
adopted.  The appellznt, Jonathan Lehe, claima that soch a
right is pratected by the Pue Proees: and Egual Protoction
Clauses of the Fourtventh Amendment a5 interpreted in
Stanley v. flincis, 405 U, S, 5 {1978, and Caban v, Mo
pamnped, 441 0, 5, 3200 (1970), W dizaproe.

Jesgiea M. was born out of wedldlogk on November 8, 1876,
Her mother, Lorraine Rohertsen, married Richord Hobert-
son gight, monthe after Jessica’s birth.'
LITH, whon Jessics was over Cwa years old, the Kobertsans
fled an adoption petilion s the Family Court of [Jlster
County, New York. The court heard their testimony and
recaivad & Favorable report from the Olster County Dopart-
T, 1999, the coutt en-
tered an order of adoplien.’  In this proceeding, appellant

ment of Social Serviees,  On Maroh

On December 21,

" Althuugh Bth Ziermine wral Rirhard Toberieor are appelleey in bhia
procesiing, for pase of discussion Ee erm "appeles” will hereafier ke

1= g0 identify Lormuce Toberson.

*The navler provded far the adepean of appe'lee’s oder daughter. Re-
rd, e well as Jessicn,  Appelamt does At challenge 1he adoption of

Farur

MY 2583
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contendz that the adoption order is invalid bewanse be, Jezsi-
ea's pulalive father, was nol piven sdvance noties of 1he
adoption procesding.?

The State of New York meinbiny i "putitive fither ragls-
tee."t A man who filea with that regiatey demonsteates his
intent o claim paternity of & child born cut of wedlook and iz
thewefore erdicled o receive notiee of any procecding oo
gdopt that child.  Before entering Jessica's sdeption ender,
the Ulster County Famity Couet hiasd the putacive fther reg-
wtry examingd,  Although appellnnt claims 1o e Jesaien’s
natieal Bather, ke had net entered his pame in the regisury,

In sdditian 1o the persons whase names are listad on the
putative father registry, New York bw pequives that natice
nf an adgption peocesding be Fiven Lo seversl other claeses of

T Apprllee har mover cobeecded Bt ap}mllaﬂ! = Jenaca's biolgnod -
Cher. but for purposes of anelysis o Ehis opdrinm 2L will be gesemesd thal be
13-

1AL the tamut Jessicas siaplion order wed enpepcl, §ETE= af the New
Yook Socal Secocees [aw orneAibei:

“I. The deparment shall establich f podan e fBcner fona ry which shali
picord 1he taey arml addcesses ol . . any prozom wha hae a4l with 1he
rrgiatry betnea or aflor the birh of & child cat of walach. a natic of intend
o i pateraly of the chal .. L.

=2 A prreeon filing & agbine of stent e oolnem patermily of 4 child akhedl
englyde therein his curmens gddimess amsd akall poufy Lhe et of any
chuhpe of adlresa porcsuans ta proseduers prescribed by regalations of b
deparman:,

"3 A peraca whn kas 13 2 antice of inent b ciaim porlermaty miy ol
any dime recobe a pociee of il so claim pateriily pres wasly nled Lheee-
with abal. wyron roceipl of such antifcation by “he ergiatry, the revakel nos
Lice uf intent o cleém patrenity ho| b deemed 5 muillity Huke e cane.

", An uneevoked rocae of tntent o vlar patemnizy of a child inay ke
oo i evidercs iy any party, nther tnan the perun whe Bled sweh
actier, in Ane progeeding in whick such fer moy be pelevens,

"o The departenen: shall, upcn fequest. pouvide Lhe name: and ad-
detantn Lf persony Jisfed with Lhe regpetre o any court or authorized
apvency, wnill such information ahall not e divolged tnoany sbher parson_ es-
=t apnn anler of 8 ceart for o] caiiae ghown
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pssible Lethers of children borm out of wedlock—thoze who
have e adjndicated to be the @ther, those who bave been
identified as the fatker on the child's burth vertificate, those
who bve opealy with the child grd the child's mother and whe
held themseives owt ta be the father, thoswe who have bown
identified a5 the father by the mother in A swern wTitten
statement, and those who were married o the child's mother
beefore Ll cliinl was s manthes old!  Appellant st becdly
was nH a member of any of those elasses.  He had lived with
spprllee prior ta Jessica’s birth and visited her in 1he hoepital
when Je:sica was bor, but his name does nnt appear on Jes-

At the time JTepswes's adoprson esfor was eanensd . aabedivisicas 2-1 af
CRLLN & uf the New Tork Lumestoe Paelations Law proveded:

2. Ferromn entithql ta rotuen, pursnand poo sebdivizion ane of Chin reg.
teop, shall ird e

“lak amy prrsnn Al udicatesd by s oovart inthis sk be be the futner of 1he:
child;

ik any pecien adjudicatd by a ruart uf ancther slate oe ferritocy of
the ilnited States 0o be the father of che child, when a oertifacd Copy nf ihe
coearl order has brn Plrd with Lhe poldive father regisley, pucsnand Bg
arbiam Thmee hateloed sevenny-Lwo of the somal services L.

“iz] any prrgom whe A limely S0 om ouneevnked nedice of inkens A
ciadim pasermaty of che dhikl . puarsuant woeection 1three husdted seveily-Taa
ol the ypoial srevioes lnw;

"l dny peraen whi 9 orecorded on the calld binh certslicane as ke
chixl™ Bathrr

") Ry P whoia upsnly Doy s ulb Ebe chld o ehe Shad™ another
al e time the procesding is Ieilizlrd and whe i hodling Limseol g Le be
ke child's fysher

“IF any persen whe has been nlentifed as ke okild's father by L
inuther imow Tk, saarm atatement; arcd

TIg: mRy porean whe waR magried o 1k chid's rather whithip aig
marihs aubsequent o Lhe cith of 1he chikd amd prior to the execuion of o
aypperxler Znstrument cr the niiation nf a preccLling pareapak bo s-diom
ihrer haniped eight-Jeae-boed rae aneial services s,

"1 The pole parpean of notior G r Thae wectiun <hall e 2 enalle the
persen servied parsaant L sabslivsn e i presenl cvedenee ie the court
relevant ta Lhy bt interests of the chald,”
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sica's birth vertificate. He did not live with appellee or Jas-
sica afler Jessica's bith, he has never peovided them with
any financial support, and he his never oifored Lo marTy ap-
pellec.  Mevartheoes:, he conlenck: that the fallowing speeial
circumstanced rave him a conztilutiona] right to aotiee and s
hearing hefore Jessica was adopted.

On Jamuary 20, 1970, one toonth after e adoptive pro-
cesling was eotnmenesd i Ulster County, sppellant Aled s
“visitation snd palemity petition” in the Westchester County
Family Caurt. In that potlition, be agked for a deterrnination
af paternity, an order of swuppart, and reasorabte Visitition
privileges with Jlessica.  Motice of that procesding was
served on appellec on February 22, 1975, Four daya lster
appeudee’s attorney informed the Dlster County Court that
appeliant had commencad 3 paternity proceeding in West-
chester Codnty; 1the Ulsler County judge then entered an
priler stayving appellant’s patermty procesding until he couali
rile o & motion 1o chonge the venue of that proceeding to
Ulgter County.  On March 3, 1878, appellant recaived notice
of the echabngee of yeoue metion and, far the Gost time, learned
that an sdaption proccedinge was pesding n Ulster County,

On Marel: T, 1879, appellunl's sttorrey talephaned the T1-
ster County judge to inform him thel he planned to seel o
stay of the adoption progecding ponding thoe decertrdnation of
the patermity petilion,  In that telvphooe conversation, the
judge ndvised the Xawyer that he hal already sighed che
adoption order earlier that day,  According to appellant™s at-
torney, the judpe stetod that he was awame of the pending pa-
termily pecition botl did net beleve he was required Lo pive
nutica Lo appellant prior to the entry of ehe order of adoption,

Thevenfier, the Family Cowrt in Weatehestor County
Franted appelless motion te distizs the patenuly petilion,
halding 1hat the putstive faiher’s right to geek paternity
" sl b deemed severed 2o long s an order nf sdop-
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Lon exists”  App 828 Appellant did not appeal from that
dismizsal.”  On June 22, 1970, appeloant fled & petition to
vacnte the order af adopticn op the wround that b was ok
tained by frawd and in violacion of Fos cotstitutong Tighrs.
The Ulster County Family Court received written amd oral
argumenl or Lhe gquestien whether it had “dropped the ball”
by approving the adoption without giving appellant advance
natice. - Tr. 53, After deliberating for zeveral months, it de-
nied the petition, explainimg its decizien i a therough writ-
ten opirgen, o the Matier of the Adaption by Lormarne and
RKickard Koberizon of Jerator Marz, 10 Misc. 2d 112 ¢ L9

Fhe Appellate Division of the Suprome Court affirtnied.
I the Muother of M Adoption of Seesece “XX", 77 App. Div.
2d 3=1 (19%0).  The majnrity hald that appellant’'s commence-
ment of 2 paternity sction did not give bim any right to re-
ceive mocioe of Che wdoption precesding. that the notwes provi-
sioms of e staiule Were conslitutional, and that Cabos v
Mebernmed, HL UL 8. 35D (1979}, was mob petroolive,”
Farenthetically, the majority obgerved that appellant “eould
have insurad his Fight to notice by signing the putative father
registr”  Sd, at 383, e justive digsented on the ground
that the filing of the paternity procesding should have been
vieved as the atatutory equivalent of filityg & netice of inlent
Lo elatm patectuty with the putative fathar ragestey.

The New York Court of Appeals also affirmed by a divided
vote.  In the Maller of Soeaive "X 5 MUY, 2 417 (19810,
The majority firgt held that i did nnt nesd fo consider

"Without rying bo inlemvine in Phe adopsion prooceding, sppellant had
atempted bn Sle an appedl from 1k wdoplion wrdee.  That apseal was
dtirmisesed.

TCaben was decided i Apedl 34, 1975, Aot 1w months After the en-
try of the arder of wdoplion 1n ©abun, a Fatker who had lived with his
bare illepicmate childmen and Lheir mathee Tar sevrrml peaes soeepssdally
thallenyel the camstitutinnali s af the Xew York slacute prveadug bhar
children couid by piopled witkoul the fatker's consent vven Lhoogh the
mather's CEnGebn Was neglared,



=1 PPN LI0N
£i LEHK » IQEERTICN

skt b owr deeision i Cubea affected appeallant’s claim that
he had a right te notice, heemuse Cabor was nol rebpaactive,”
it then rejected the apewment (ot the mother had been
guilty of a fraud upon the voart.  Finelly, it addressed what
it deseribed s the anly contention of substance advanced by
appelant: that it was an ahee of dinerecion to eniber the adop-
tion arder withous reguiring thab potice be piven to appel-
Bant.  The court observesd that the primary purpese of the
notioe provision of $111—a was to eniable the persne ssrved
L provide the court with evidence ¢oncerning the best inter-
aat of the child, and that appellant had nuds no tender Bei-
caling any ahbility to provide any pardicular or special in-
formation relevant 1o Jessica’s best inlerest.  Consicdering
the record ws & whale, and acknowledging that @ might have
been prudent to give notice. the court coneluded that thu
family court had not abused it diseretion either when it en-
terid the order withoul notice or when it denied appelisnt’s
petilion to renpen the proceedings,  The dissenting judges
concluded that the family eowrt had abuscd s discrebio,
bath when it entered the orler without notice and when it pe-
fuded Lo reopaen The proveodings,

fppellant hur now inveked oue appellate jurisdiction.®
He offers two alternacive greunda e holding the Mew ¥oek
statulery scheme unconstitutional.  Fiest, he contands that a
putativa fathar's actual nr potential pelationship with 4 child
bomn ot of wedloek is abintorest in Bbecty which masy oot be
destroyed without due process of law; he argues therefore

"Allbuwagh s dsenlees 1w Caban diseussnd Lk quedtion of Teiraretiv-
Iy Sene bl AT 5wt 4111, 415416, “hal qursiion was ne: addeeseml in Eha
Couri's opircno.

"W pustponed coneideraton of car jurisdictzun weil after heacing ar
Fument un the merite. 457 17 5. BP0 <10 Oer review nf the record
peryaaden ua that pppsllant did in e dpaw inno questicn The yaldily of
the Mew Yirk scatutory =cheme on Lhe grawnd of ity oring repugmant Lo
Lhe l'_"ﬂlt'ml Vurglitutenn, Lhet the 2ew Work Cwarl of Appeals opreld thar
scheme, pred Char W cheredore have jursbttoon pasaant o 28 U 50
& 13570
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Jestroved without due process of law; ke anpees thetefore
{hal he had 4 constitutionsl right te prioe antice and an oppor-
tunily ta be heard before ha was deprived of that ioterest.
Yecond, he contends that the mender-based olasgifeation in
the statute, which both denied hit the right to cohsent to
Jeasiea's adoption akd aecocded hiv fewer procedural cyghis
than ket mother, violated the Equal FProtection lause.™

The flue Frovess Clnim.

The Pourrteentl Amendment provides that oo State shali
deprive uny persen of 1ife, iberty, or property without due
process of Jaw.  When that Clanse i= invaked in a novel cons
text, Wois o proactioe to bepin the Inguiry with a determina-
tion of the precise puture of the privale interest that is
thrvatened by the Slate.  Jee, e 9., Cafeteria Waorkers v
MeElroy, 867 T, 5. HAG, Sa-HuG (1ML, Ondy after that in-
terest has been identified, can we properly evaluate the ade-
quacy of the State’s process.  See Morrissey v. Brewer, 408
L2471, 452383 (1972, We therefore first corsider the
nature of the interest in lUberty for which appellant claims
eonstitutipnal protection and then tuem to a Jiseussion of the
adeqguacy of the procedore that New York has provided for
it: protection.

P lhe questain whithre the Family Coort abneed il diseretion in maot
requiring ccics 10 appellans before 1he adepbron under was eolered aral o
b Peapetihg Che procecding iy, of course, nnt befgee ua. That isswe was
preserted booreal becided by the New Vork conrs porely acoa macker of
phage law,  Whetlier we nnght have given asch ratioe fand we brenosiltong
ar the craal ooulr, ur whither we migkl have ponaddenee] the (R une bo gve
such nntioe an abasy of disereticm had we eem gikzing av otale appellate
e, are gueslicna an whieh we are nol watherized Looexpizoss an npinion.
The culy questznne we have juriediclicn 1o dec®le are whaiker the Mew
Fark staluled are oacanEnbEsonal e they dadequately protec: Lhe
raturrl relazioneh’p beraven parent Bkl chzld or becawse Lhey deam an im-
permtdaaible diat nclzon belwesn the righes af 1he: mathre and Ehe eighta of
chir father.
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The intangible fibers that vonneet parent and ¢hild have in-
finite variety. They are woven throughout the fabeic of owr
rnciety, providing it with strength, beanty, and flexibility,
[t ia gelforwident char they ave sulficlontly vital to meric con-
stitutienal protection in aporopriste cases. In deciding
whelher thiz is sueh a cwse, kowever, we muat =nnsider tha
broad framevwark that has traditionally been used to resplve
the legal problems arising from the parent-child relationshin.

In the vast majority of cases, state law Jdetermines the fnal
eaceome,  Of, Dwited Stades v Fasze!!, 332 UL 30 M1,
Fol-353 {1#6). Dules goverming the inheritance of prep-
erty, sdnption, and chitd cuseody are generdlly specified in
statulory enetinents that vary from State to Slate™ More-
over, eqially varied stade lows povermang marmage wond di-
voree affect a multitude of parent-chitd relationships.  The
institotion of marriage bas played & critical role Boch in defn-
ing the legal entitletnents of Bunily members and b develop-
ing the decencralized sttuclure of our democratic society. ™
I recegmition of that role, and a5 part of theie penesal gree-
arching coneern fur serving the best interesta of children,
stale laws almnst upiversally express an appropriate prefor-
ence B the formal fanmily .

"AL peescat, SApke le@melotures sppear inewred oo relas ke umgue
atrributes of Lher rerpeetive bxles of family law.  Far cxpmple, g ool tha
end nf 1552, anly eight staor hAd adopred the Coborm Parenzap Acr.
A LV LA, 7L CLGE Sikpge)

UEwe Hafen, Marringr, Kirship, and Sexonl Privecy. 51 Mieh. L. Aov.
diid, ITAEL 11 thervinatter Haleul.

"5 Treonhir o fuelom, 400 [ 80 T3, V83 (LETT) ("0 aoe drputen
ke apprupriatencas uf lEinaia’ ennoern with the family unit. perkpps the
matst Fanidamenta] zcepnl institucion of our seoety.”). A plaralily of the
Toam eAed the seeetal radue of family Bonds In Woore v £TiEy of Faad
Cleveland. 440 L 2 a5, 500 11937 (Opininp of Pewrrl., 1.0

ol chiker, mebesaity, oF 3 serde of fanwly weapeneabiliy. it bas been
common Far eloae pelarives to W Cogether and partieipale $ooibe dutic
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In some cpses, howeset, this Court has held that the Fed-
cral Constinution supersedes state law and provides even
grealer prolection fer certain formal Family welationships.
[n those cases, a4 in the state casen, the Coom has emphg-
Fazed the paramount interest in the woelfare of children and
haez notid that (ke righes of the parents are a counterpart of
the responsibilities thay have assumed.  Thus, the “liberty”
of parants te eantrol the edvcaction of thelr chililven that was
vindigated in Weper v, Nebraeka, 262 U, 5 200 01823), and
Prerre v, Svcrely of Sirters, 265 LD S0 316 (1995, was de-
soribiil ws g "right coupled wilth the high duly, to recognize
shd prepare [the child] for additinnal obligations.”  Ffd., at
34n.  The linkage hetween parental duty and parental eight
wias gtressed apnin i Prince v, Mossochuseifs, 421 11 4.
158, 165 (1944], when the Couert declared it & cardinal pring-
pul “that the costody, care and necture of the child peside
first im the parents. whise primary (unctios and freedom in-
tlule preparation for obligations the atate can neither supply
nmor hinder.™ Al ot 166, Inm these cases the Courl e
found that the relaticnship of love aed docy in & reengrized
family unit 3 an interest in Lkbery catitled Lo conetilotienal

&rdl the gatisfeclions of a commen hnene. . .. Eapociatle in jimea of adver-
xity, such as the death of 5 spasr of eoctctiar weel, 1hey broasher Famiiy has
berled 0o domh toypeLher for mutwal susienesos: prdd be mainkadin op Pebidld a
aeure hnene il

Sec aler Hafen 1mve:

Mol all fnemal fuemclies are slable, ror de all necessayily provide whale-
s armsiraite G the e sheldoen, as [P prevalding levels of chizd abusg
and divorre amply demoroiate.  Auk the commibracngs inkererd i faeeel
Faridies dir ancregse the okelihood of scebilisy ad consitaany for cheldren,
These f@rlors gre # gdgenlial 2o cheld develupmen thal fhey wlure may jos.
Efy the logal imtemtives anil preferences teaditinna’ by gwven 140 pesmanesnk
Kit-hip urils basl on mareinge.  The same Fulobs ¢an [ty the detual
uf legal peeteriiom boogneiAble ecial pailerms tot thrcaten childeen's
Abeenlopmenal eavdnEenL
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protestion.  See alse Moore v City of Eest Cleveland, 431
0 8. 4% 01977) (plurality apinion).  [S]tate intervention to
terminate [auch a] relationship - . . must be accomplished by
peacedures mcetipng the peqguisitesd of the e Process
Clavse.” Famteaky v. Kraeeer, 435 100 5. 790, 702 (L9AZ).

There ave also a few cases in which this Court has conaid-
erod the eatent to which 1he Censtitution alferds protection
o the relationship between natoral parents and chilileen borm
aut nf wedlock.  Becauae such children have o pesponsibils
ity for thelr statnus, the Constitubion protects thern from pun-
ishrment for Lhe activities of their parents.  Trinehie v (ror-
gorm, 430 T &0 TGE, TI0 (18TTL Simenes v. Wreinbeiger, 417
1T 5B, 32 (14974l Welwr v Aetng Cosualty, 406 L 5,
G, 175176 (19T2),  Of couree, no puislioent of the child s
at jzaue jn thix case: cather, 14 s 4 parent who clums that the
stale hax improperly deprived him of a protected interest in
liberty. This Court has examined the extent to which a nat.
urpd Tather's biolopical pelationship wilh his ilegitimate child
reeviveys prileviion under the Due Process Claowe in pree
cigely three eases: Sdastfey v, fllingie, 405 TV 5. 645 (1972),
Quecdiozn v, Weedeost, 434 U1 S, 246 {1974), amd Cafen v, Ma-
haremgd, 441 U, 5 230 (1579,

Sfealey invalved the constitutionality of an [linnds statite
that conehsively preaumed every fathor of & chibl borm sut of
ward [oek Lo e an anfit person to have custedy af his children.
The farher in that case had lived with hin children all theie
lives and had lived with their mather for eightecn yFears,
There waa nothing in the rovord to indicate that Stanley had
beebl 2 heplectful father who bad not cared for his children.
Il ub 853, Urnder the statule, however, the natere of the
artual relatinnship hetween parert and child wes cormpiotely
irrelevant.  Onee the mother disd. the children were aute-
matically made wards of the state.  Relvinpg in pert or &
Michigan case" recopniang that the pressrvation of "3 sub-

e Mert T, 0 Mich, App. 122 154 WOW, 3] 27 01500,
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sisting relationship with the ¢hilid’s father™ may better serve
the child's best interest than "upeoating hita from the famiby
which he kpew from birth” oo, an 854650, n T, the Court
held thad che Due Provess Cladse was violated by the auto-
matic destruction of the custedial relationship without gving
the father any opportunity Lo present avidence regarding ki
fitness a3 # pavent. *

tlaiTlaen pivolvel the constitulionalnly of o Georela statute
that authorazed the adoption of a chilt bum oot of wedloek
over ihe objoction of the natural father.  The futher oo that
casie had never legitimated the child. It waa only after the
maother had remarried and her new hushand had Aled an
adoption potition that the deturd 2her sought vizilaboob
rights and fled o petition fer egptimatien. The teial eoort
found adoption by the new father to be in the child™ beat in-
terests, abd we wnanimously held chal aetion to be ransistent
wilh ihe Due Proacera Clause.

Cnbar involved the conflicting ¢Jima of twe matuEnl pae
enls who had madctained joane custody of their children fromn
the Lime of their Dirth usbil iy wepe respectively Dwo and
forr vears ofd, The father challesped the vaelidivy of an
arder authrrizcing the mother's new hushand ko adopt the
children: he relied on wath che Egual Pootestion Clagse and
e Due Provess Clause.  Decavse this Court upheld his
equal protection claim, the majority did ot address is due
process vhallenge,  The comiments an the acter elaim by the
four diszenting Justices are nevertheless instructive, bacause
they identify the clear distinction botween a mere Mological
relationship  and  an aetwal  relationship  of  parcncal
respondibikiny,

" Havig "cunchadesl that wll Nlneds paeealy are conastlalionadly entitled
Ur 8 bwaring or ik firees wefore Sheir chiblren ame remaced from Ltheir
adstedy. " the Coart alao beld: "shal denyity such & bear it o Sranoy ahd
ki Dikie Jium wlale grantng it Wootker licois janeats 2 imsenpably con-
rary W Lk Eoual Pratecticn Cluwss" 441 17 5, 2 48,
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Justice Stewart correct!ly abserved:

“Even if it be assumed that each narrivd parent alter
divorce has some substantive due process right te main-
taim his o her parental relationship, of Smik v. Onge-
nisabion of Foster Familice, 431 U, 5. H1G, Sb2=803
(opnion concurTing in judgment), it by no means follows
that each wnwerl povent hag any sieh right, Pareatel
vighte do s spreiig fulf-Dlolen from the bivtegical con-
rection befwwen perrent and child.  They require rela-
tionshipe more endurdng™ A1 0, 50 at 307 (emphaeis
added]."

In a similar vein, the other three divsenters m Cefan were
prepared Lo “pezume hat, [ oad when sae develops, the rela-
Unnship between a luther and his naturgl child 9 entitled to
pratuclion against arbitrary state action as a matter of due
process.”  Cndak v, Mebammed. $d1 U 5 381 414 (empha-
sig mclded),

A[n the ralome of that peragraph Justice Stewart noled thae Lhe mia-
tion saewewn a Falher ard kis catuea? child may werquiet corskitdtiunal pro-
reetic f Lhet Tuther polers inta g raditional marrisge with 1he motked or 0
“Lhe metus Telntinnehp berwesn facher amd child” b safeicnl.

“Trs nebther ¢irries ard bears the child, and in (hs sence her parencal
relatiananip is flear. The validity of the facher™s parental claims med b
gHARCT by ogner measares.  Hy traditinn, Lthe primare mozsaes Bes been
the legilimate familigl rebatiorship he crvates with the chill by marriagpe
with the nyothey. By definemn, e questinn befper s san srize orly
‘wfen e ruch marraepe han taken plece,  bnosomns abounisices the aeiual
erlationenip perween fatker awl ehild muy soffer e oreata oo the apaed
father parntal interesis comparabiae be thead of the niaer ied fSagher, CF
Stwadey v Ifimifr, suprn. B Repe we abe coreenied wilh the righly e
urwed Takber may have s hen it wishes aral these of the mother &2 in
corflick. and e chald's besl inteeests arc served by pogeacidian b Saecr of
the ifobher. 3% seems 2o me Akt che sheeres of & Ligal 2ie with the mother
may in ack cireuwmelpndes 3ppropnately Kace a mit on whalevee sub-
stamtivy Connitatsral elime: maght ctherwise exisy B virlee af 1he fa-
bher actual relatiocnabip with the ekildpen

T,
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The differenee between the developed parent-child rela-
tionship that was implicated in Stardey and Caobax, and Lhe
prtential relationship involved in Quitlein and this case, s
bath cleir anol sigrdftcant,  When an unwed father demon-
sheates o full conumitment 1o the responsibabcies of pacent-
hiaod by “romfing] forward to participate in the rearing of his
child," Cakan, 341 1. 5., at 3% his interest in personal con-
tact with his ¢hild acquires substantial protection under the
due process clavge, At that point it may e zad that he
“act[s] as a Tather coward his childeen” T, al 338, 0, T,
But tha mere existence nof a binlogical link does not merit
equivzlent constitutional protection.  The actiona of judges
noither areake noT s0ver genetie bond=: moreover, by them-
selves those bonds have Liftle meaning for socwety.  “[Tlhe
importanes af the familial relationship, to the individvals in-
valved and to the aogiety, stems from the emotional atlach-
menls that derive feom the intimacy of daily association. and
from the eole it plavs v 'promatling] & way of Ife' theough
the instruction of children as well 34 Gram the ot of blood
ralationship.” St v Oegaeization nf Faster Fariibiag for
foqrentily and Heforne, 431 U 50 816, 844 (13T {quaoting
Wizconsim v, FVoufer, 00 L. S 2005, B31-235 {19720~

U Crmmeniabors Rece emphagizsd the corstitutongd imporanese of the
dasliviLion berwesh an inchuale and @ fuly develeped relationshep,.  See
Camment, & Ebronklym 1. Foov. 55 115% 100 411750 4" he nwed] farker's <n.
et oprings net frosn Rin bwlogpckl the with o Clegitioose chald, e
ralher, frum “he relatinnzhep ke has catahlishrd wAlh and the responsinddity
he: Lps sbldered for aia child™ Soge, 55 Seb, L. Bev L0, BIT (15TH (2
pusaniye facheet fwlace to shavw a subotantial interest o hee chihid's woelfame
arkl W empiny metheds pravided by atate lw fae eplidsfyerg hiz pparenspl
rights .. . will remowve from hir the fall ccnstital i procecticn affoceded
Lhe parenial righes of eher closses uf parents™; 2ote, £ Emaor L. 845,
M (15600 ¢ 'an amvwerl B2t her's eighty i bid child de rab sprangg eolely fron:
Ehe binlwgicad Mol of g parentoge . Bel ther Trom Bs willingniess Le s4lmit
lés palemmity and express scene Lengihle intorest in the anild™ Sed alsa
Erowlin, [pgitirwey and Family Privaey; 4 Nooe cn Mateemal Croperacor
in Palarmity Sgita, ¥ Bw L Hee, 810, 49165 Y18 01976 (heoeinadter
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The gipniftranec of the Dlologiml conmeetion 12 that it offers
the nztural father an oppoertunity that no other male pas-
sesaed 1o develop A relationship with hiz offspring. I he
Erasps that opportunily and acrepts some moasiie of pespon-
sitility for the child's fulure, he may enjoy Lhe bleszingz of
the pureni—child relstionrhip and make uniquely valuable can-
tributinns ta the child's development.  Ses . Galdstein, A.
Freud, and A. Solnit, Bevend the Beat Intereats of the Child
=37 (1979 &3, 1 I hee Tailz to Jo so, the Fedetsd Congtita-
tiom will not aulematically sompe] a stabe Lo listen oo e opin-
Ion of where the child®s best inlerests Be.

In thie case, wa are not sssesking the conetitotional ade-
quacy of Mew Y ork® procedures for terminating a developed
relationship.  Appellat has pever had any sipnifieant rosto-
dial, peesonal, or financial relationship with Jessica, and he
did not seek to establish o legal 40 until after she was two
vears ald,™  We are concetned only with whether New York
haz aldeguately protected his oppodunity Lo form such a

Powliry, Develupments o e Law. 2% Hary, Lo Hey. 1136, 1275=1377
pldEns kale, Le Dhequesnde L. Bew, B3, S8G00 0 e T3 11900 Make, 9900
Family L. 330, QA 1800 Soke, 07 Denver LS. 671, Ead—6H1 C16h0l S,
THTE Wash, L [ogf, 3029, 10043 Mote, 12107, 42, [ L. Rev. 412, 540, . 203
LI

"Thee thedt Mappera Lo involve an slaption by the busvsandi of the natural
mrithre, bat wie da nod believe “he na;ural father haz any yreater right oo
wbjecl tw sath an adopian thian (o an sfuption by twe told strangess, L
anyihing, the halaner of cquitics tipa the epposite way in a o868 auch @
thun,  1n denying che punatLye father relied in Lradiuza. we mabe ar nki-
asrvalion erqually igiplicahse nere:
“Mear iy tha 8 case in whaeh the proposcd zoopion wenld plaoe the child
with 3 mew pet of parcnea with woer the chuld had sever tefore Lved.
Ratker, thae peawnlc of tse adeptaun in the care iy 2a give full reeagmation Lo a
rami],;.' unil wlready in exoteees, 2 recall desired ov all congermed, el
appellant, Whatever mighs be peawred ik other suleamond, we s sy
that the Srase was mequired snothis sclualon o Gred anyihing moer than
Lhat Lthe mi2oplion, ard dreio of legHimaticn, were in the hesy dntereata of
Lbe child,"" 1 15, &, 31 2
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rejatianship.

I

The most effective protection of the putative father's
epportutily o develop a relationship with ks child s pro-
vided by the laws that guthorize formal marriage and govern
itz eonsequences.  But the pvailability of Chist protection ia,
of course, deperdent on the will of b parents of the chald,
Thus, New TYork has adopted g special statutory scheme Lo
protect the nonmarried father'a interest in assoming & respor-
aible rode in the future of bis child,

Adter this Collt's decigion i Stasdey, the Xew York Log-
isluture pppointed a special commission Lo recommend Jogrs-
lutivn that would accommodate both tha intersats of binlogi-
cal fathers in their chiideen and the children's interest in
prompt and cotinin adoption promedurcs,  The corumiseion
pecammeided, and the lemslalure enacted, a statutory sdop-
tion seheme thut sutomatically provides notiee Lo sewen cate.
gories of putative Gthers whoe arve kely 10 have assumed
aote pesphsibilily for Lhe cure of Lheir naturad childesn.™ I

‘I & Fepers explaineng ibe pubposs of the 1506 Arcendoenss o $E11- &
of the Mew York Lameatic Belatiors [aw, the irmpneues =AEe Sommixsion
n=n chikl welfarc thal wae respeieible for drafing the legisbalion srated. m
P

“The measurs il dape] nneertmaniies by peoviding cota corszitucionat
Frasulory gualeline: Gk novice oo Barkers of our-ofesel'sck coildren, [
will patablisth a dexieend finalily :n wdnptinn precceding aed WAl proscidge s
expedivious methad for child pacement agences of nberlifying those fa-
thery Whe are entitled 4o nolice throogh the eevation of B registoy of <ach
Cuthiemt within bhe Srae Dopartaest of Social Services,  Carversely, vhe
bicl will wfoced W cuncerned fther o ot ol oasiloek rholdren s siemgle
meand of espreasing their Lnierest and probecting sheir righta fo be morifed
and fave w0 oppolainly 1 beoheard.  Lrowell weo obviale an existing Lis.
prarary of S ppe_late Dhvisicon deeisicon: by permeLteng aweh S8 hera o b pobi-
Purers in JRUleemily prmacesiIng.

“The megapre i inkended pooeodify L mirimum peatesios e Uee pua-
Ealive fatket which Sloaley woald zequire.  Inose doing L seBicta policy
decivzans Lo 1a) oodily parwtitutineal meqairgments, Lhl cleaele extablish. oo
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thia zcheme were likely to omtit many sezponaible fachors,
anch f gualification for notice were beyord the comtral of an
interested putative father, it might be thought procedurally
imadequute.  Wet, g5 all of the New York ¢ourin that ee-
wigwed this matter nbaetved, the vight 1o receive rolice was
completoly within appellant’s ventrol. By mailing a posteard
to the putative Rther reggstrye be could ke guaronteed
that he would receive notice of any procesdings ta adepl Jes-
sicd.  The poesibility that he may have failed to do so0 be-
cawse of his ignorgnee of the law canmot be & sufficient reason
for eriticizing che law jt=clf,  The New York lemstatdne cot-
cluded that w more open-ended notice requirement woeold
murely complicale the adoption process, ereate the Tisk of un-
CTecesanry corbrowversy, and impalr the desirodl Ghality of
adoption devrees.  Eepardless of whether we would have
done likewize if wa were legiclators instead of mdges, we
aurely canpol  characterize the stute’s  conclusion a3
arbitrary. >

Appellanl argues, however, that even if the putative fa-
thet's opportunily Lo establish a melatienship wilh an illegite-
mate child is adequatgly probected by the New Yotk statu-
tory scheme in e normal case. he was nevertheless entitled
Lo spreeial sutice bersuse the courd and 1he mather knew Lhal

carly g poswible in b child's Bfe. the righta. tneerecls and oblisativae of 2
pariied 4! Tuchlate proonpt planning for Lk fulare of the child und peemi-
remce of fais atalus; 2l (il thraugh the fnegaing, proseoble th Bepl spiereag
of crillren.”  App. 1o Brief for Appetant C-15.

T fan wr 1Sm wnepnsliw! icndly ammitrarny the slabe aoirie’ panslie
2xon that appweilant’'s gbeaner dud pol dussart e ansuyeia of Jessica's bt
interests The sdoplion dees oee affedt fesscs neatiorship with her
muther. 1t Eives Tegal jermanener te her erlatiorahip with ber adaptive
fathre, norelagionship ther bed pwminsained foe 31 monche ot Che Lirte the
sdplion abder was enterm). U J. Gubdazein, &, Freod, and A, Zalnit,
Befwre the Best Inleresls of the Chid 79557 {3975 Appellant did nag
have wev evddence oo sugeest thac legal conflrmalion of fhe eolableshed
relnticmahip wou of Be cowise, e did rol even knew the adupezvs fatlker,
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he had filed pn afBliction procesding in aneother court. But
the fuet that e had clecled 1o pursue this particuiar rorecdy
can hurdly be thowght Lo bave impesad sny special duty on hie
adversaries. A potemiiz]l defendant who knews that the
atatube of limitations i3 abowt to run, oF that a patertinl plain-
LY iz having difflenlly i serving him with peacess, has o
duty to piva legal ar factoal sdvice 1o s adversare ™  Mor,
a5 4 matter of coratitutional law, (= & judge under a duty to
otder that sperial notiog be given to nenpartics who sre pre-
sumptively capable of sssertivg and protectiog their own
rights,  Sipre the WMow York statutes adequately proteeted
appeliant’s inchoate intercst in eetablishing s relationship
with Jessica, we find ng merit in the claim tkat his constito-
tional eights were offended becanse the fanily court strictly
compliod with the nolive provisiens of The statute @

The Equal Protection e

The eancept of sgual justice wnder bw requires 1he State
to goverm impartially.  New York Trewacd Awethority v
Beazer, {0 LU, 5, 265, 537 (197%,  The sovereiph may not
rdraw distinction: betweesn individusls based aclely oo diffar-
ences Lhal arve irrelevant Lo a Tegitimate governmental objecs
tive, feed v, Beed, 200 T 5 71, TEOSTILY  Specifically, it

T There ia nn puggestion in she pemed 1hac appellee engeged in any
fraddialent pructioes that caused appellact Gr Gl e pratect biv eugghts

FThis genatal prosumpEdion baat onr advorrame Seelem reokivea mid
SURPOET o Phl ontest by d gereral concermn fur pruecting the muther's
privacy.  Of Hiw e Serten, 222 0L 8 150 00975 iamtcay ne et k-
P i FooSupp. B3 000 Cann, 19731 Sew Pooie %2 5583 Barmun, Malice
e the Blewed Facher and Termiration of Burental Righw, 9 Famior L3,
JHT, Sk 15T

e we have expiginead sbese. thiv i3 ner 2 s in which che appelant
wih deprieed of wny conslilslionwly vested inferest. 1L 3 thas unlike
Mrdturr v, Cerntmi Manveer Tree! Ce.ii2%0 17, 50 808 (19090, in which the
prebliong e hodl been deprived of a provected proserty snereat witkoul a<de-
Ul nutace.

= [n Reed, the Crurt considerad an ldahe acatute prociding 1het in den-
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Ry nab subjest mach and wormen Lo disparace treaiment
when there 15 mn substantisl relation hetween the disparity
and an imporiant state purpose.  Shid Ceodr v Foren, 4253
L5, 130, 197-19% (1976,

The legslation ot teswe in Chis ease, sections TL1 and 111a of
the Mew York Domestic Relations Law, is intonded to estab-
lish proeedures for adoptions.  Thesa procedores are de
signed o promate the beat interests of the chiid, protect the
rights of interested chitd parties, and ehsune proreptness abd
finality . ® To seree thoee ends, the begislation puarantess to

IgraluRg alministralurs of the cstaley of intratale deosienls, “[io|f =everal
perans ClRERg pedd equaly encilbed oo admomser. coales Ihgar e pre
Cermedd L Teirsaler. T slute bad sought o justily the Matule 2y 2 war Lo
rid woe Lhe wirkdoasd nf prabate sooros by elimimndrg ards ol oF comBae sl 4.
Wriksng for podnanimoua Lodet, THE CHIEY JUaTiek ubeerved thal i using
peteder to propcee thal abjective, the lepzalatuer bl male “the very b
nf arbitrary legslatave cheio frkdden by the Equal Procedtion Clacse. ™
AT 5 ab V6 The slute’s arftirwated pudl could bava: T coerplelelr
rereed by pequicing a ein Bip. The decisicn instead 10 chonse @ male thad
sravernatically harmed wornon @oak) be edpained ondy ay the pruduel af
kabit. Fathers tham anal o of sefecran, o L"El!l:_l"-:.l ey L:u-!d.l"u rh, WO L. K.

LB R ST ISTEVESS, 1., eaneurming n Lhe judpmentl, ar s Ehe nemd-
el ol an invidioua and irddebeneibe areneatype, of, ., al 216 Huch Lepis-
avive decitions wre Zmical B3 Lhe norm ol impgriad Fovemment.

The mandris of umpar abity beso fonderiird thods stane aemtes Whea (Pnle-
meenn alate fawy, [ cegueres trem 20 apiply the rales ol law Twitsdidly noall
carrd thal the cales perpod b onnbral, Ard where Shey muat isborpre:
the miaes imoomder Le apply thens, it meperes Lheir icleenretatioes Lo salisfy
the samue stardard of neutrl jsrifration that ie imp-}s._-d o ik lawTrahker.
Thua, the Egusl Proteetinn Cladse wouwl have bevn vinlaled in prsciaely
Che same manaer  in ffeed there bad ben ne staine fnd she peobase
Judge had simply anpoapood ket b chode Cecil Feed over Salty Beal "be-
caee ] prefor ales w femaies.”

T Apprlent detr mot contest The visal impartance of 1hace ende w0 the
preepec nf Myw York, 1 Ras g Teen accepled Lhat idegitimats childoes
U partnts mever marey aee “al cuk” wepnomivally | muedicglly, cmEnging-
wly. b vducaticnotly.  See FLoOrellin, M. Prir.g]e_ I*. YWaar. Baen [Hagiel-
matr Sociel and Edvcational [mplcations 95 LE2 (6871 of T Lok, .
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certain people the right to wvelo an adaoplion and the rigkt ta
prinr netice of any adoplion proceeding.  The mother of an
illegitimate ehild is alwavs within thal favored elags, hal only
certain putstive fathers are inclucded.  Appellent contends
that the gender-baved distinetion is invidiouy.

Ag we noted above, the existonee or nonexistence of a sub-
stantial rolacionship between patent and child is 3 refevant
eriterion in evaluating both the fights of the parcat and the
best aptereatd of the vhitd, I Qaallern vo Woleoft, sapen,
we noted that ke putative father, bke appellant, "hajd]
never chouldered any significant reaponaibility with respact
to the daily aupervision, cducation, protection, or care of the
child,  Appellant dees oot eomnplain of his cxenption froem
these responaibilities . . . .7 AH UL S, au 23, We there-
 fore feund that a Georpla stotube that always requived a
et hoek's eonsent o tlee adoption of & ehild been out of weds
loek, bul required the father's consent only of he had legti-
mated the child, did aot vielate the Equal Protection Clawse.
Becanse, like the (ather in g diorr, appellant has never e3-
tablished o substantisl relationship with bis daurhter, see p
14, suprn, the Xew York stabutes at izaue in this ease did not
uperate Lo deny appeliant wqual equal protection.

We have keld that theqe statotes may nob constiubionlly
b applied in that elass of cases where the mother and father
are in fact similarls situated with repard to their relationzhip
with the child.  in Caban v, Mokumeeed, 441 11 5. 350
(1978}, the Court held that it vintpted the Equal Protection

Clanze to grant the mother o vete over the adopuion of a Toar-

year-old gir] and 2 si-vear-old boy, but nob Lo grant & velo to
thoir falher, who had sdmitted patermity and had partici-
pated in the rearing of the children. The {Tourt made it
clear, howevear, that if the father had mot “come forward to
participate in the rearing of his chold. nothing i the Equal

Sapal. Of Dledzinek:, Hnale of the Child: Xew Yok £ty 10, at 47 12w
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Protection Clawse [would] preclode]] the State from with-
halding from: him the privilege of vetning the adoption of thal
child,” 441 UL 5., ac 382

Juested's parents ace aob ke the parents heglved in
Caban.,  Whereas appellee had & cuntinuous  vustodial
responsibility for Jessica, appellant rever astabiiched any
custendial, personal, ur financial relationship with her.  If one
parent has an wstablished custodial relationahip with the child
and the gthar parent has either sbandoned ™ or never estab-
lished o relation=hip, the Equai Protection Clause dees oot
prevent a state from according the two pavenis different
Iegrad Engehits,™

The judgment af 1the New York Courdl of Appeals is

Affirrned

= [m Cadzn, the Cuorl sl that an aduplion “ray procced b the akb-
sence of corsent when ithe parent whose conseat alhrrwZsoe woold e re.
nquieed . - . has ghandaned the rhald” §43 [0 %0\ 252,

FAppelanl alzo mekes an equal provection anmament based wpon the
riagwmer 12w lizch Che sfalute delapuithes among cleses of fathers, Far
the reasnns acl fneth in cor ilue proeess disrussinn . axaea, we coneloibe that
the shabubery dastirelion iy cariondl wnl chal appsllans 2 wpargent is with-
Ut amertl.
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Dear Bill:

Mapy tnanks for your Ietboe, T agres wikh most, but
not all, of wour =suggestions, I would like t>  Eake Ehem up
in reverse ordey because I think your paragrach 6 is khe one
that is most sigmificant.

I prapqgg;pdﬁqsing the paragraph that heging on Lhe
bottom of Page 16 4nd rins sver onto page 17 bo read as
follows:

"Appellant arguez, however, that even if the
Patative Tather's opporbunity to ostablich a
relationship wikh an illegilmate ¢hild is
adargeately protested by bhe Now York statukorcy
scheme in the normal case, he was noverthoeless
cnciktled to =pecial potice because Lhe court and
the nother knew that he had filed am affiliation
proceeding in another gourt, This argumank
amounts to nocthing mere than an indirect aktack on ;};5_
the notice provisions af the How York atatuohe.

The legitimate =tate interests in facilitating the
adeption 9f young children and having the adoption
proceeding coanpleted expediticusly that underlie
the enbire statutary scheme also justify a krcial
Judge's determination ke reguice all intotosted
Pacties Yo adhere precisely to bhe proocdural E}Hﬁb
requiregments of the sratuke, The CTonstitution
dues not toguire sither a trial judage or a
lirtgant to give spoecial notice Lo nonpartles who
are presumptively capable of assercting and
protecting their own rights.* Since the New York
statutes adenuately pratected appellant'z lnchoate
interest in estabklishing o relaticnship with
Jessica, we [ind no meclt L0 the claim that nis
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constitutional rights were offeaded becavse the

family court strictly corplied with the notice
provislons of the statute.

—_—— —

. "asIt Is a cepnecally acocepled feature of our

| advegrary system Ehat a pokential Jdefendant who

| %neows that the sktatute of limitations is aboub ko
run has no dueky ko give the plaintiff advice.
There t8 o0 suggestion in the record that appellee
engdaged in frawdulent practives that lcd appellant
nnt bto protect his rights.®

.-'-_Hq_\‘
I aqric that we < Q amit Eaobnobie Eiigj

. —— .-..-.—: -

1 agree with the change k fooknate Eﬂfihat Yo SUGIest
in paragragh 4. . e

r—— e ——T

L pEtopese tevizing Ehe necond and thicd senkences on
(ﬁ;EE#Tﬂxtu rcad ENLS way:
———

-

"In some w2 have heen concecned With the
rights of khé children, see s.g3., Trimble v,
Cotdan, 430 U5, TEZ [1977); Jimentz v.

Meinbeeger, 417 0.5, 628 [18974y: Weber o, Aebna
Casualty, 406 W.5. 164 (195727, In thig caze,
howewer, it iz a parent wheo <laima that the skate
has improperly deprived him of a protected
intereske in libecty. ™

Your vote is more impostant Lo me than o guoraklon Eram
a law review arkicle, but T most confess that T oam curisus
to knuw what it is aboot the guatatlom from Halen in
footnote 13 Ehat makes you uncomfortable. I koow the
articlE 22*a whole exhibits a bias in [aver of the [ocral
Tamily, but I do not believe thar bias 15 any ztronger than
the stance Ehe Court has Lakep 1o scveral owinions. 1
really Ehink all of us would ageee Wwikh each of the
"tateicn*s that"Hafen = ﬁERﬁE_TﬁEﬁﬁ_fﬁI Tade guoted. Having a
said a1l this, T rcpcathﬁi would rather have your wate Lhan

Mr. Hafen's guotation bot wonder how strongly you fecl abouk
it.



Finally, I am not sure that your critiecism of my
Formplation of the guestion abt the outset of the opinion is
compplekely walid. I think aﬁﬁellﬂnt' argument docs rest on
a claim that all unna:r1e§r£§thETE“ﬁE_E*E‘Eﬁﬁzf‘fﬁff_hal
right to natice and a hearing. 1 haveé nat, howewver, stated

¢ quention presonked guite chat breadly. T hawve limited
it ko <ages in which bhe vnmarricd fakher has had twa years
inm which to eskablish such a relatioashio but has naot Sone
=0, Mareover, although you may be corcech thak tEhe phrasing
aF the guestion at the cutset of the opinion is zomewhat
broad, our_holding i3 Limited to the oitvation io which the
statuksry schams dors DPIOLect the F4Eher's opportunity to
obtaln advance notice. A= you know, ke could have orabscted
that cpportunity in several ways, such as having his name on
the bicth certificate, marcying bthe mother, or perhaps
persuading her to identify him az Ehe father in a writken
sworn statement. iWhat thiz boils Jown ta, 1 sunposa, is
that if other membars of the Court Jo not scharce your
concern, I would prefer kg leave thoe ztatement of khe
guaztion as it i= vunless you Feel guite =tfrongly ahoub 1k,

RoespectEully,

A

Juskice Brennan

copics Lo Lhe Conlercpce
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DEar Johns

Having given the matter sowme thouwght, I sxpecht bto
I0En yout apinian in this case, I have seurral concern®,
howewrr, abouk the duc proopss poction of bthe opimion, I
hope yau will boac with me as I go thoough Ehes

el 1. ~Tght ynﬁhEEﬁETﬁEr reformulating your SEatoment
of the fluesticg presented? The guestion yol pose is not
really A the case, sifite appel Zant does oot go so far as
ke claim Fhat—*f11T (nmarriced fatkers have a conzbitutianal
Fight to notice and a hearing, Heege is my Suggestian:
"The guesticn pregented 18 whekhee the Cornstitution
cegoites a Slate ta delay bhe adontion of a twe-vear-
old child in order to provide notice and an opportu-
nity to ke keard Lo the ¢hild s natural fathes, when
Ehe Father hafs neikbher establizshed any {ormal or in-
formal telatiorship wikth the child nor availed him-
self of a state procedure that would have azsdured he
had notiece and an opporLktunity to be heacd. The ap-
pellant, Janathan Selic, claims Ehat bis right to no-
tice angd & kearing 15 proteceed by (00"
T
2. Inm ﬁfli:':-'l.nnte 13;}1 woopld [feel more comfortable
if you were to'elimimske” the lang guotation fram the
Hafen article, ————— e rs—=

3. In the {ull paregraph &An page 0,71 am con-
ccened by your descrisiion and cre-or-Frinbie v, Gordon.
ebuw. Ficslt of all, T think those cases proscribe more
than only “punishment™ of eckildren boon out of wedloek.
Mere importantly, I am pot cofbain that shildAeen heorn ook
of wediogck have npo interoch in 8 relationghip with their _
natural Fathers, The child = nob beficre us in this pase ;c;ddﬂ
except insofar as che imr mobher and
adoptive father. I would be satisfied L you oliminated

of refacrrulated the tws Sentences of Eexe and The cita-
kion string in Ehe middle of this paragraph.
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4. In footnete 20, shauld we nob Say “appellant
did not proffer any cvidence™ instead of "appellant did
rot have any evidenge®?

. T am nor gerkbain what footactes 231 asdn to Ehe
discussion in part T of Ehis section, and the analogy
between liberty interests and "vested” property intercsts
geerd sure ko couse tcouble. I owoeld rather EkRis foot-
nobte wWere omitted,

6. I confess that T do not have a fatly develcoped
thecty of the rights of unmarried fathers: but bhe gues-
tion af Fimipg figured in my analysis of this gase and cof
the Christian Yomes case hafore we reranded it. T Lhink
the Stake’s intecest in Tewquiring & nateral father--one
whee doas ek have a Suhzlankial oxisting relationship
with his child-~-to follow spocific, designated progedares
to proterok hi% rights is elosely ticd ko the State's In-
terestks im having youang chi ldroen adopted.at- an =sarly age
and in having the adeptior proceedings corpleted in
"child time™--=thab is b Say gquickly. Oue process per-
Tits measures 0 furkther these goals, ingluding &he
State"s refusal 1o considerr gk an advanced stage in the
gdoptien ad hoc steps a [other in this cateqocy Moy have
taken outside of the approwved procedure, ewven if the Fa-
thert's actians soem pnugkly cguivalent Lo what %he State
eeguires,

I thirk Lhis is as Strorng a4 redacaon [oF sLEooger)
for finding no due process wiolation in LRe circumstances
of this case khan rhe Jack of dory to help an adversary.
Would wou consider incosperating something alorng these
lines Iate your discussion in part II?

Sincerely,

r 1
oy L) 1

Justirce Skeveons

Coples to the Canferoence
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& e mir Luutﬂﬂtﬂ 13 of the opinion. ks I read Justice Stovens'

respense, he did not agree ko remowve the guotation but =said that he
would do oo If 1t were necessary to obtain Juakice Brennan's voke.
You may Know somekhing abouot this throowgh discussions with Justige

Skevend that ¥ do not. I g9 not think, howewer, that remowval of

—
—— —

OF more importance is Justice Stevens's stabtement of the

question prosented. It 12 ambiguous and ¢omld he read as skating
that the issue 13 whether Lehr had a constitutional right Eo oany
notige, not whether khe notice that Lehr received was zufficient on
the Facks of this case. While the ambigquity may be cleared vp laker

1t the opinign, it geems to me that Justige Brennan's Eocrmulakion of

—_— —_——
he issue presented iz bthe hetter one. Jesakice StewvenAa responded Eo
.-'_\—\1_\_\_\_

Justice Brennan's suggestion by saving that unless other members aof




the Court shared Justice RBreonan's concerns he would prefar to leave
the openring paragraph as It pnow stands. IE you aoree with me, you
might write a note saylng that you now join the entire opinion but
agree with Justloe Brennan's proposcd Eormulation of the gueskion

presented.,
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coeasr Jobne
I shall awaik Lhe forthooming dissent in Ehis case.

Gincerely,

7

Jusdtice SEovens

s The ConfForencs
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Suprpme Cond of Ge ¥rded Siutes
Wepshington, B & TN503

I 4mwrAFKE, SF
JUET CE e oJ EBAERMAN, JR

- = June 6, 1983 . .- -

Ma, %1-1756 Lehe w. Rohecksen

Dear Jahne

Please Join me in vour oplnicn whebh you make the
chunpes inpdicalod in paor letbter of Junse 3. T cerain
somewhak measy with the oploion's ficsk senmbence an the
ground you nobe--the guesktian is a ommed deal hroader than
any at the arswers we give., May T boy ooe moece
sugge skion?

"The gquuestion presanted (o whether Noew York has
auffigiently pratectoed an vnmarzied father's inchoatbe
relatinmship with a ¢hifd whom he has never supported
and rarcely feen in the twe years sipce her Bickh,  The
appellant, Jonathan Lehr, nlaim® that the Due Proecess
and Egual peotection Clavses of the Fourtoomth Amend-
ment, as interpreted in Stapley and Cakan, give him an
arsolute right tn notige and an vpportuniky to Le
heard befeore the child ray be sdopted. We disagree,”

I do nok instist on my version at all. My only songcern is

Ehat this opinion mebk ke read to dizpese of sebstuntive
grquments such as those made by the lather 1n Kirkoatoick

T

v, Chriskiagn Homes, A= For the Hafen quate, T withdraw
My ehjoeskion.

Sinpcecnly,

2

WJE, Jr.

Justice Stevens

Copies tg khe Conference



Jume &, 1983

AR1-1756 Teaebr v, Tobertson

Dear Johnos

In wiew ©f chanqes you have made, and = as T underskan-d
1t - gpropose to make In reanense to Bll]l Breanan, T maw fain
your enklre ooipion,

I agroe with Bf21 thakt the ITnong guotatian from the
Hafen prticle In fn. 12 i3 heat elimirated,. T aloo proler
Rill's formulation aof the guesticn presented, though my jain
is ot conringent on your adoptling 1t.

Llacerely,

Justice ZEeweng

Canign Eg the Canferonce

LEP yde
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Spremt Coort pf e Tnited Siates .
TRuslingon, B 20333

Cuoerffdl OF
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. zoTane 6, 1983 : .

L

Mo, 8¥-1T7T%6 Lenrt v, Eobortoon

Dear Johnes

Flease cin me in your opinich when wop make Eke
charges indicated in your Toetter of June 3. 1 Temain
somaowhat, cneasy. with tkhe opinion™s ficsk senkence on bhe
gropnd you pete--the gueztien [§5 & good deal henader than

any of the angcwers we give, May I try cne more
suggqestion?

"The gquestion preszented 15 whakhet Seow York has
sufficiamtly nrotocted an uamacried fathe-'s Inchoate
relatinnship with a chl1d whew he hos never seppoerbed
ang carcely Seen in the twa years sinee her bitkh, The
appe? lant, Joanathan Lehr, olaims that the Due Frocess
angd Zguat Protegtion Clacdes of the Foerteconih Amcnd-
menk, a5 interpreted in Stanlev and Caban, give him an
absolute right to robice and an opportuniby Eo be
heacd before the child may be adopted., We Jdizagree,”

I &o oot insist on my versicn at all, My only conesern is
that this opinicn not be 1cad toe disposce of substantive
arcuymenks aych as those made by che Father in Kicspatzichy

v, Christian_Homen, A= for the Hafen guate, [ withdraw
iy objection.

Eincerely,

WwIB, Jr.

Justice Stovens _T_ 3 {1.
Copies to the Carnference - 1 E .
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Bt Ho. RI-GY¥S6  Lehr v Robertson
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o e

Jubstice Stoevons

0z The Donference



Bunprrytt Aonrd of the Firited States
Fralingtan B. €. 20543

Cwlhrd HE PR E30
THE L HILL JUGTICE

<

Jure 14, L4YHA

Re - bo. 31-1706, Loedr w. Rolirboon

Dear John:
A af now shiow me inoloing in Lhe judgmenk.
1T am allergic o serne of these poychiatrists!)

vgacds,

sdEtigae Stovons

Copies bo Bhe Conferengn



,*?-:Lprrmp (Conerd of the Tniteh =tatra
e hgtan, B. &, ap583

[MIET TSR L B~
LUSTICE TRHURSDOE MARSHALL

June 2, 1983

Beer  No. B1-LT7%6-Tehy v. Robertson

Diar Ayron:
Please joim me in your disscot.

Sipcerely,

Justice Whitle

cc:  The Conference



S preang Louert af Hpe Fnifed Slee
Wronlyingtew. . . 2ok

Crd-lirres OF
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Jame 22, 1943
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v/

He: No. B1-1756 - lehr v, Scoherhron

Deoar Byoon:
Plegse join mec in Yaur dissont.

Hinocecely,

oo
.

Juatioe Wnhnite

z: The Ccnferen&e
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JPES for the Qourk
lzt Aeaft 5/16.783
Ind draft 5735503
Jed draft &ATSRI
jrh deaft BALISED
ith draft ES1E/2S
Joined by oI, WIB, LFP, WHERE, .JPS

EBRY dissent
ise deaft e/28583
Ind draft 6523733
Jaraed by TM, HAE



—_— e

A

[_ﬁ;ﬁhiﬂ quotation is critical.
—

drk 06/ 04,/83

To: Mr. Justktice Pawell

Fram: FRives -

Fe: No. B1=-1754, Lehr «, Robertson L}é{

I agroe Ehat Justice Steyens' proposed changes Saem

——

helpful and dlso agree that Part 1 £E unnaceasary, ot san ke lived
with. I would make only EﬁE_Efiﬂtﬁ' ¥You noted on Justice Breonman's
lecter ko Justice Bcevens (dated June G-—you've markad it June 3]
that "JP% agresd®™ ko eliminace the long quokation Erom the Hafon
article in footnekte 13 of the opinion. A% I resd Justice Stevens!
tesponse, he did not agree ko remove the guotation buk said that he
would do 3o if 1t were necessatry te obtain Juskice Brennan's wvote,

¥Yau may koow somebthing about bhis throwgh disewszions with Juatice

Stevens thnt I do not. I do net thin¥, howewer, that removal of

— ey

—_— —_

Cf mote importance is Jusktlee Steveps's statemcent of the
gquestion presented., It is ambriguous and could be reod as stating
that the iszue is whether Lehr had a eonstitutional tight o any
naktice, not whether the patice that Lehr received was sufficiant an
the facks nf thia caze. While the ambiguity may bhe cleared up later
in the opipnion, i% seems to me that Justice Brennan's foarmulation of

—_— —_—

he i=sue presented iz the better one. (Justige Stewvens responded ko

Jusztice Brennan's suggestion by saying that unless other members of
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