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FRELIMINARY MEMORANDL'M

April 15, 1%83 Conaference
List Y, Shegt 1

He, 82-1d401

]
ChLDER.{Et_;;? fMational CEEE;jj:Dm Ccalif. Ct. App., I
Enguirer employees) Disdr. [Lillie, Spencer:
palaimgel
.
JONES ,Cet_ail {libe! pls.? Scate/sCivil Timely

SUMMARY: Appts contend that the coort below incorrectly held
that it iz improper to give weight ks the Ficst H@endment in con-
sidering claims ¢f personal jurisdiction, ard that personel ju-

rlzdiction was Improperly upheld.

FACTS: AND HOLDING BELOW: In 1979, Maricmal Enguirer pub=
lighed an allegedly Libelleus story about appes, Shirley Jones

and Marty Ingels. The skory stated that appe Fogels 'Ee:rcrized
his staff, cheated atars, éutraged advertizaer

A— \ h a gnd scandalized .
Pﬂs'f‘f‘nt L}”‘"ﬂ(fﬂﬁdh The, issve s f?ﬂrﬁim?z £ Fere o1

rEL mf i o

.ﬂ_.’d)..”f"_ﬁ_‘:f"”ﬁ‘f‘t. Hfﬂlffrér reserievs
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AppEiéfﬂfﬁﬁwas the auchor of the article, appt
[ S—— )

it alsoc president of the Enguirer) was the editor. Heither has

P ———

e .
ever had amn office or place of business in ¢alifornia, or engaged

in businessz there: aeikher has ever owned assebts, obtalned em-
.-'-_-_._‘_'_._-_.-'_____-l-_l—.'l'

plevment, or had a hank account in Californriar in performing
their respective services relatlpy ko the atlegedly libellaus
article, neither was acting tn his perscnal capacity and nelther

- . B —
eyer traveled to California. Tn the threc or Four years prior ko
ey ——,

the sulk, ﬁﬁi&;}jhad vigited California only once, for pleasure;

—— — - om

d gone there more than 20 times on business, staying one

Ee twd Weeks sacth time. Two residents of California serfved as

srurces for the article in guestien: South communicated with them
by telephone several times and had met one of them on esarlier
trips to California, but South did nokt leave Florida In research-—
ing and writing the article, <Caldec carcied Suk hig editorial

o ¥ S

duties entirely within Floeida.

Thea EE LA County Zupeor. TL.)] granted a mokion to guash
service of process on appts, concluding that the California

cnurtshi;eked personal jurisdiction over them, Mational Enguirer

[

itze)lf was alse named as a defendant, and there was ne suggestion
e

—

that the California sourts lack personal Jurisdiction over the

—

Enquiret. hs to the individueral defendants, though, the situskion

was ditferent, The most aubstantial basis for agserting a claimg

against the individual defendants s that they both knew, or



should have known, that the article would be pybliszhed and rcad
in appes"' home community in California, that appes' personal and
business reputaticns were likely to be substantially damaged by
the publicaticon, and that spch damage would pocer in Califaornia.

Moreower, bnlike the Situwation in Horld-wide WolkSwagen v.

Woodson, 444 U.5. 286 (1924}, the logation of the damage to appes
wz2g nob incidental ar temcote From the buainess of defendant.

The T¢ held, however, that further consideraztion was re-

e, —_

quired because the casc invelwes First Amendment [reedom of ex-

pression, The test for perasomal jurisdistion iz one of fundamen-
.l."—|_|_|_-_-_._ . ) i ]
tal fairnes:z in light of traditlonal nmoticns of justice, The TC
goncluded that, in agaessing the fundamental fairness of the oro-
poscd Assertion of jurisdigtion, it should weigqh and consider
: ‘elgh and consk

additicnal factors where freedom of the aressz e concerned., Cal-

o —— S

iformia may not assert personal jurisdicecion beyond the bounds oof
the U,8. Conskitution, and federal eourt decisiens, pacticulaecliy
from the CAS, lpdicate that First amoendment consideraticns should
ke weighed in the balance of fundamental faicness. See, 2.9,

Mew York Times v. Connor, 365 F. 24 5&7 [(CAS 1966 Edwardz w,

Acsnciaked Press, 512 F. 2d 25B (€3 IS975), and Huckley w. M.Y.

Paost, 373 F. 2d 175 (CARZ 19&7).

Aoplying First Amendment considerations the court ¢concluded
that the balance favors appts. Whether ar not appks are requiced
Eo appeat, apges' rights cam Be fully satisfied, sloce the pub-
ligher will remaln in the agtien. Appts can still ke required tso

give testimony and cngage in dlscovery. The princlpal practical
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sffect of keeping appts In the case wouwld be ko facilitate the
claim for punitive damages against them.
"Surely the right of a plaintiff Eo punish a defendant resi-
dent of a remote Jurisdiction, and Eo receiuq darages beyond
thase neoessdry to compensate him for his injury showld not
weigh heavily on the constitutional scale of fundamental
fairness, On the other hand, If reporters and editors are
reguired to apprar in remocce jurisdictlons and defend
ageinst punttive damages, it is foreseeable that such ac-
tions would have & chllling efect on reporters and editors.”
Prudent reportors and edikors woeuld have an {neentive to aveid
truthful buot copttoversizl skories. The public wouwid be the los-
er. Fimally, punitive damages might be recovered in any event,
in an action brought in defendants' home jurizdiction or Lome
other jurisdiction where they have greaker eontacts.

The' CaliFgrnia Caurck of Appeals reversed. The court reject-

ed the TC'S relianee on CAS cascs, noting that other federal
-~

courts have reached the opposite conclusion, Sec, ©.6., Thurch of

Enlentalogy . .I!l.{:'_n'.'ll"'.'l_E. 584 . 24 Bﬁ@ 19701 ; Ao=elmi v, Denver

Emst, 532 F.2d 31§ @ cert. denied sub nom. Times Miregr Ca.
v. Angelmi, 437 0.5. %11 (1%77h. The latier wiew iz the hetter
\mne: Filrst Amendment considerations are better considered in the
Icnntext of substantive defenses on the merits tham at the initial

jurisdictional stage of a defamation proaceeding.

The gourk them examined whether perasonal jurisdictiun was
appropriate, abeent the Firgt Amendment factors. <Califormia
clearly Aoes not hawve gencral jurisdletion over appts, but Cali-
Eornia courts may assert jurisdiction aver appts with respect to
this particular article. The reguitite minimum conbacts need nob

arige From physical activiky within the state. TIntentlonally

causing torticus injury within the state is generally a soffi-



-—

cient basis For personal jurisdietion. Assuming, Eor jurisdic-
tional purcases, that the somplaink was correct in alleqging that
Calder and Soukh intended to cauge injury, personal Jurisdickion
was properly asserted. In addltion, South had other contacts
with California, since he had gathered information for the arti-
cle during at least one visit to Califernia and several telophone
ralls.

The court rejectoed appts" contention thak the court coulad
not assert jurisdleticn over them hegause they had performed the
acts in their capacities as officer and employee of che ¢gorporate
defendant, and not as individuals. The court rejected the "Eidu-

elary shield™ theory of Bulova Mateh Co, v». K. Hattori & Co.. 308

F. Supp. 1322 (EDNY 19813, unhder which jurisdiction must be based
aon perzonal ackts, and not those on behalf of the ¢orporate enti-
kY. The California court rogarded the bBotter reasoning s that

@f Donper v, Tams-Witmark Music Library, 480 F. Supp. 1229 {ED

Fa. 1979}, where the court goncluded that kt would be anomalowus
te allow 3 porporate officer to shield himsalf from Jurisdiction
bty meant of the corporake gntity, when he couvld not proteck him-
eglf Erom subkstantive liabililley im Ehe same way.,

Balancing warious factors, including avallability of cwi-
dence, the inkereat of a stake In providing & forum for its resi-
dents, the eage of agoess to another forum, and the extent to

which the cause of action arose from appts' local sckivities, the

\,éburt concluded that personal juriediction wa=z properly asscrted
-_‘_H_-_-—-—l_—-'-—ﬂ—'_-—-_‘_i—H_._-_ _—

—m

in Califeor . i E, i .
i nia he Calif, Supreme CTourt Jenied review
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COMTERTIONS: APRTE--{1) There is a widening split of author-
*
ity over whether courts should consider thEEEffEEt; of extrakerri-

torial dorisdiction on the exercise of First Amendment righks, in

S —

deciding whether to agsert personal jurisdigtion. The decisien

below conflictes with boldings In six elrevits and by 8 state sy-
e ———

e e e ——R———

preme coork. The CAS, €All, and CADC hold that federal jurisdic=-

Liom £§q5ubject to First Aamendment consideratlions when a nan-

resident publisher is5 sued for libel. %ee, c.g., Sox Enker=

prises, Tho, v. Holt, 678 F.2d 236, reheasring on obther grounds,

631 F.24 989 (CA1l 19321: Edwardes v. Assoc. Pregs, supra; Welfzoan

V. Houwston Fost Co,, 441 Ford 735 (CAS 19711: H.Y. Timps w. CAT—

not, supra; Margoles v, Jobns, 333 F. Supp. 942 [(DLD.C. 1971},
atf'd, 483 F.2d 1212 (CADD 1973%. The{?ﬁgﬁhas adopked a2 similac
position, Eugﬁley . N.¥. Post, supra, 373 F.2d, at 183-84, hald-

ing that the First Amendment gives "forum non convenlens special

—

dimensions and constituticonal srtatwre in actions for defamation

Against publlshers.® District courts in two obher circuits have
e T —
reached the same conclusion, McCabe v, Kevin Jenkina and Assocs,,

311 ¥, Supp. &42 (ED Pa. 19823)1: Gonzales +. Btlanta Constikution,

4 Media L. Fpte. 2146 {H.D. I11, 1979): as hacs the Georgia Su-

preme Cowrk, Beradles Manmagement Serv's, Tnc. w. Casasells, 249 Ga,

6l4, 292 S,BE.24 717 (l9E2). The courk 419 not follow these an-

_—
tharities, though, but instead relicd on the qﬂgfifir_ifjgaan—

nounged Ly three other federal courts, Chureh of Scientology v.

Adame, suEr:a Angselmi w. Denver Post, SUpT A and

David v. National Lampeon, 432 F. Supp. 1097 (D.5.0C. 1977).
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Az theplingup now stands, therefnre.bf;;r Circuits, DC's in

two other Cirguits, and one State have held that Pirst Amendment

vl . .
considerations must be giwen weight; 2 Circuits, a DO In one okh-
"i—"1-|_.—|_._,_-.._,....,‘_.____

et Cirevit, and California [in this cagsce) have reached the oppo-
gite conclpsion. (The posttion of the CAl is unglear, shhce it
cited with approval from both lines of cases io rejecting person-

al jurisdiction in Eecton v, Hustler Magaeine, 682 F.2d 33 [(CAl

1982y, cerk, granted, Ho. 82-485 (Jen. 24, 1283).1 The conflict

iz clear and cufrent. This Courk should resolwe 1t.
{2] The decigion below also conflicts wikh fiwve CA's and two

state courtes that have recognized the "fiduciary shield" theoey

[

of personal jurisdietion. Inm Forsythe v, Cwvermver, 576 F.2d 779,

7831=84 (CA9), cert, denied, 439 U.5. Bed (1978), for example, the

A% concluded that "a corporate officer who has contacht with a

Eorum only wikh regard ko the performance of hizs offictal dukies

is not subiject Lo personal jurisdickion in that feroem.® Other

T ———— —

courts ceaching the same conelusion include the EEHY, in Bulowa

Wateh, supra; the CAY, in Escude Crug v, Qrkho Pharmaceukical

Corp., 619 F_24 902 (TAY1 1980} ; the CAB; the CARIA: and numerous
district apd state sourts. The only authority clhited by Ehe gourt
below was Donner . Tams-Witmark, supra, which in turn gelied on
kwer DC decisions in the CA3, bBut ackhnowledged that I1ts halding
appraced to conflict with decizlons From the Ca2, CAS, and CALQ.
(37 The court's altermative holding that personal jurizdic-
tion can be based on telephone calls inte the setate is i con-

Flickt with holdings af other coptts, including the CA%,

o weckt
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[4] The decision below conflicks with the stakbement it Han-

gan B, Denckla, 375 U.5. 235 {19581, that "it is essential in

sach oase that there be some act by which the defendant purpose-
fully avails [himlself of the privilege of gonductiny Activities
within the forum State.™ Moreover, khe courk below lgnored

World=wide Valkswagen and XKulko v, Superiar Court, 436 1.5, Bd

{1278}, in holding that the burden for bwe Flotida individuals of
defending a multimiltion dollar swit im Califarnla state courk is
net a substapntial inconvenience to them.

(5} Finally, the issue 15 an impeortant one, as chisz Court

hos recognized by aranting review ip Keeton v, Hustler Magazine,

supta. The prescnt case is even more compelling for review Ehan
that one, since hetre the ocourt has gone bevond the opk-of-stake
publisher to reach its out-of-state employees, abid hEFE the Firat
Arepndment issue was argued and decided below. The Coyrt should
heat this appeal in conjungtion with Keeton.

APFES=={1) This c#se i3 not withio the Court's appellate
jurisdiction. The state Statute in issue i= California'a long—
arm statute, which provides: "A gourt of thiz state may exersice
Jurisdigckiono on any basis not incopsistent wikth the Copstitutlaon
of this atate or of the United States.” The slear language of
the stakute makes it impossidle for it o be either unconstitu-
tiaonal on i%t3 face or as applied. The only question is whether
the California court properly interpreted the federal Constitu-

tion., In Eulkg, svupra, which deslt with the 1dentical statuke,

Ehe Court postponed jurisdiction and then treatred the actlion as g

petition for cerclorart, holding that ne appellate jurisdickion
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exizted, Just as this Couck recoghlzed 1l that case, "The opin-
lon below does not purpart to determine the constitutionality of
the California jurtsdictionzl statute, Rather, the guestion de-
cided was whether the Constitution {tzelf would permit the asser-
tien of dueisdiction.” 436 0,5,., at 50 no.4.

t2} Treating the appeal as a peticion for cert,: no substan-

tial federal question warranting review i& presented. The case
is yery different from Feeton, ESupra, which involves plaintifl's
cholce of a forum difFerent from her own to avoid 2 statute of
limitations bar, and raises no First Amendment 1ssue.

(3) The First Amendment issue iz oot a signiflsant 1ss5ue
dividing the tourts. The alleged wildening confliect [s more ap-
patrent than real. Leaving ouk the BC oplnigns, the only aubher-
ity for the Firat Amendment rule wrged by appts i3 the CAS falong
with the past-split €Al1l). Inm contrast, the federal apthorities
on the other zide are impressive in their scope and Iogic (it~
ing, in addition to those oplnions noted by apots, three DT opln-
lons hetween 1968 and 1970)., Ewen if g Firat Amendment jurizsdic~-
tion preferanse wetre required, appks wonld be subject ko juris-
diction based upon their intentional weongdoing

{4} Contrary to appts' statement of the issue, the court
betow held only that ane 15 not avtomatically insulated from ju-
risdiction by the fact khat he has carried out activitlies on be-
half of hiz emplover. Most of the cases cited by appts far the
"fiduriary shield" thegry tnvolve long-arm statubkes mMoch Rarcower

than California's. The othgra are simply wrong.
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{5y Finally, appts' inktentional acts are sufficient Lo war-
rant jurisdiction in California.

ARPPTS' REFLY: (1} Im argquing that the confllot is just bBiq,
not enQrmous, appes tgnore the Ga. B.Ct., CA2 and CADC opinions.

t2) While appes are right that Acme of che "Eiduciary
gshield” cases ate based on pnarcrower Jjurisdicrional statutes, many
of the opinlons are baszed on the Due Process clause,

(3} This Court ha= appellate juriEdictiDn!ff;ulhﬂ is Lhappno-
site. There, the defendant did not challenge the copstitubtlonal-
ity of the statuee in the California courts. Here, in conkrast,
the CTalifFornia long-arm stakute was ¢challenged below on the

groumd Ehat It was unconstitfutional as applied Eo appts In re-

jecting that argument, the court below upheld the walidity of a
statute againsL a challenge that it violates the Constituticn,
and appellate jurisdicklon exists unde- 8 u.s.cf*5125?;21. if
appe=s wereg right, decisions upholding state statutez challenged
as applied eould never be heard on appeal if the statutes were

fdrafted =0 g= ko be oconsktitutiomal om thelr face., But this was

rejested as lony ago as 1921, in Dahpnke-Walker Milling Co, w.

Bopdurant, 257 U.5, 282, 289 (1921); see, &.09., Jaman Lige, Ltd,

v. County of Los Angeles, 441 U5, 434, 440-41 {1973},

AMICUS REPORTER: COMM. FOR FEEEDOW OF THE PRESS--Bmicus sup-
ports review, either on appezl or hy treating this as a peth, to
ceaolyve the coanflict on whether First Amepdment interest should

be considered bef&re a courk asserks pecsonal jurisdiction.

Lﬁx”f IECUESI JURIEDICTION=-=This case if quite similar to
Bulka,

Bﬂth involve lower court inkerpretations of the same



@

gtatute, which on its face stakes that it extends no Farther than

the U.5. Constitytion, There is one potentially crucial differ=

-

anoe, however., In Eyulka, the appts acparently never assected in
the Callfarnfa courts that the statote would be unconstitutional
if applied to them; they simply acgued over the proper interpre-
tatign of constitutlonal standards. Here, however, appts appar-
ently also asserted that, if khe statute were censtrued toe allow
pereopnal jurisdigticn, bt woold be unconstitotional as applied to
them, ThHe lower court khus upheld the ansliecation of this seEat-
ute to apets, in the face of 3 contention that the Statute would
be upconstituklonal if 50 applied.

The appeal ehus appears to Lic within the rule =e%t forth in_.

Ll
Dahnke-Walker, supra, and reaffirmed as recently as 1979, in Ja-

pan Line, Supra, thak appellate jorisdiction will lLie if a state

coutt upholds the validity of a statute in the face of an as ap-
plied constltutional challenge. Thiz case is a bit different

Erom earlier cases in the Dahnke=Walker line, in that the Cali-

Fornia long-arm statute states on its Eace Ehat iks standards are
identical to chose of the O.5. Conscitution; but T see no reasan
this shonld affect the result, Rather than now deciding the ju-
riedictional guestion [(which requicres examination of the olegad-
ings to ascertaim that the as applled challenge was properly as—
serted}, thawgh, 1 recommend postponlng jurisdiction. The Jurls.
stmE, worlld be Eimely if treakted as a pekn, and I beliesve the
ackion warrants review, whether on appeal or hy certiorari.
MERITS-=[1)] There i3 substantial EDEEEict over whether Firset

—T

Amendment considerations should be taken {ntc acoocant in deciding
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whethet to assert personal jurisdiction ever noenresident defon-
gants, Appts' listing of the courts on each side is aceurate,
hppes are right that szeome of the opintons listed by appks ars
Frem district eourts: but & CA's are already in the fray, 3 going
nAe way, 2 another, with the CA2 Iwaning toward appts' approach.
In atdition, the Georgia and California courts have adopted cppo-
site gides, and several district courts have reached warying re-
gults, Eome of the opinlions date back ower 15 years, bot there
have bean feveral recent oplnions going bokh ways. Appes thus

W u,
are porcect that there 15 a currant substantlasl]l comflice.

The guestion, moreover, sSktefkes me as a diffigulf one.
There is something to be said for leaving the First Amgndment
factors for the ruling on the merits, rather than conzldering
them in conmection with the personal Jurisdiction guestien. On
the other hand, there i3 much welght ko the view that simply
being called into a remote forum ko defend a 1Ekbel action may gﬁiL‘
hawve substantial "ghilling™ effecks on avthors and publishers,;
and Evat Fir=t Arpendment Cconcerns therefore shoould ha bBaken into
acosunt at the jurisdicticonal stage.

Thig strikes me as Ef;ifficult and rather imporeant gues-
tion, on which the lower courts hawe spiit. I therefore believe
review is appropriate,

Tt 1z possible that the First Amendment argument will arise
ln ponnection with Xeeton v, Hustler Magazine, cert. granted, No.

R
g2-P5 (Jan. 24, 19831y, Yet that isspe was not discussed by the

court below in Feslon of by the parties in conmection with Ehe

petn for cert, HRather, the parties Focuseed on Ehe small volume
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of sales of Hustler Magazine in M.H. and on the plainkiff's
Eorum=-shopring te obtain a more favorable statute of limitations,
T therefore see little reason to held this appeal For Keeton. I
recommend poskponing jurigdickion, and perchaps Setting this case
for argument on the Same day &% Kootkon,

{21 Appts are alsao correck that Ehore iz a Eﬁffliﬁt Qwer
whether a corporate officer or employee can be ﬁubj;;tedfln PEr-

e ——— e
sonal Jjurisdiction based on hiz actliong in the forum statg on

behal E of the corporarion, or whether jurisdiction must be based—

ornly oan the individual's ections in his peragnal capacity. In

the context of this cage, where it appears that the EEEﬁur fad
[

conziderakle leoeway in’heniﬂing which topics to ¢over, and pre-

_-_-_-‘_._-_‘_-_l.l.—'-‘—l.l—'_r'__

———

sumakly chose to focus on appez im Califormia, T gueskion whather

the fact that he carried nu'_j":,; the wark on behalf of a c-::rpnr.iti_mngﬁv_

=should =hield him From EU?E in Californiz {if he is otherwise

amenahle ¢ personal jurisdictiond, Hevertheless, bthe "fiduciarcy ’

e -
shigld” theory has generated congiderakle confligy. That theory

was di=scussed and rejected by the court below, and can bhe consid-
ered along with the First Amendment iSsue On review.

In Aum, I recommend postponing jurisdiction and sekting this
cAze far plenary review, possibly in conjunckion with Kestan V.

A
Hustler Maomazine, Mo, 32—#1&.

There are a response, a reply, and an amicus brlef,

March 30, 19383 Foaoke Ops in pekn

-
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Hay 26, 1943 Oonlorence
List 31, Hhest 5

Mo, HEel40l Sudgest Lo b Moobness ag Lo
Arsucller Irgels
CALLER, =t &l. :
.
JOrES, ek oalk.
I MBLAY W{‘ Apphs suggest mootness regarding one of bthe Sppees in
this casd, KI. Muarty lngels, appis seek an ocder dismis=slog his case as oot

and vacating the Jjudgment beldw as to him alone,

FAlTS: This »uit was generated iy an alleoedly lakalous stooy oublisked

A tnee Rational Ergdicct about appers, Shicley cones and Marty Ingels. In
thie Doyt bhe came 2eeka o pisodw Juilisdickional issues, patloolarly
whed por Fizsb amerdment corside:akisns slécld be Baken into accoant in
geciding whether parsonal jurisgiction oxists over nonpesicent defordants.
Appt=E advise in their anbion--and Appecs confimm-- enat bhel Los Angeles
Cronty Superior Court has at the pequoest of Mo, Imgels ertortd an oosdec

disrigiing Appe Ingels' claics acainst all defendants in this litigatzen,
""..._-r"'r'_

wf Jre.
T
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COMTENTIORS !:ts argue succinctly that the :gmissal telow renders the
presant appea] meot as fo him,  Acoordingly, thoy seek an otder ko that effect
vagattng judgment below A% to him alone and taxing pobks as te him, citing

nited dtates v, Munsingwear, Ine., 340 U.S, 36, 38 {1950} and Defunis w.

Cefovpanre, 416 LG50 317, 320 (1974).

[n TespPOnse, apmees argle that the dismissal below has o cffect on thin
aepeal, and that it provides op baziz for vacalling the judgment of the Calif,
Ch. ANG, T taxing cosbs Acainst appoes. ApEecs pakrtain et disgissirg as
mook and vacating the judgment below 18 warrankod only whan the encire case
be::ma;s meat.  Gve, B.G., Crawell v, Mader, add 0,5, 05 (1HE0); Kocmers W,
Rarkley, 431 .5, 11%, 12% (1977), ieoce appees sugoeat dimailssal only a5 Lo
agree Ingels,

BISCSEINH: Corbtaindy A caze does ok of necessity brooms moot winn 2
palky 17 remeoved either '.Inlun;:.a:ily o involuntarily from ke litigation.
Here a cORLrOVRESY Temding az Fedards appes Jones,  Theroefore the poopec

guestion, a3 appees Bave Bwgbebed, is whokheo BRe appeal &f appes Ingels

chouald be dismissed in bhis Cnoect, not whother the jadgrent Bclow should be
yacaked,

I perommend: (1Y that the muggestion of mootness be rejecked; 2] that
the Appeal as o appe Ingels be disrissed since the pacties ageree on bhat
gifgposition: (3] that the ifsae of cosks G0 Gefcroed wnbil onpglesion of
plenacy riview,

Thotd 18 0 LesOnso.

5425581 Caldw=al
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Calder~a South, Appollants, v. flonos )i Tngels, Appellevs
Meme to Foles i
Thia i3 an importart First Amendmernt coase, T balicowe it
is om Lhoe summar "Bench Homo™ list - oot o vels regeiwed. T hawea

read preliminarily the apinions ard bricefs, and dictate this
mrceiy 4% oa boagis Ear refreshing my recellection.

Thiz a5 a libel suit proowaghbt Lo Califosaia by apoelles

ey

ithe wlaintifEf) against appellants (the defendanksz). The
h
plairtifE, Shirviey Jones 13 a TV star, and sac and her bashand

ﬂthngels both are celebroitive in Aoliswaod, Tho Sefendants

are the ciltor and preosident of Hational Engquirer, o wooklsy
pericéiosl wich o national cairculabtion inclocdiong 3 Sohstanlial
Fpﬂg-ia cireulation in california ared Che L.A, atea. The Eaguirer

::jw}'ia a Tlorldl corpagation, 115 offices are bhasod in Flarida,

I“'.

wherso povh nf ehqe Aeforclants wocok amad 1 pwe. The storey -
- . . g
apopatrently a Toengthy artaicle = is grossly libel azx o bofth
—— SR,
Jancs and bher husband unloess the avousaticons “dronkooncss,
choating, nbe," car Dy provod oo bBo o,
n o addition to Ene individusl dofendanks, choe Enguirers
alas was Aced.  This cwase, haowevor, wanvolves only the indiwideal jhnui{L1
dufendarts, and thoie matlcon 4o Swash seovice of provess nodo - %
- —  lwnaleinilinte

ot thoem wa Floride by marl pursuant Eo Califoraia'=s "lopg-aca” dﬂ .
— e e iy ————

Grtatute.,
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The trial courk granted defoendants' motion Lo JQuash,
chophasizing that "Fivst amcndment considerations surrownding

the law ol 1:32] reguire a gyeater showing of cvontact to

—mmrre

satisfy che due procosg clawse than is nocessary An asserting
jurisdicwion over ofher Eypos of tortiovs aotiviby.”  Jiuing
Fueboern v. Waslogton Post, A QR % ocadn.
The Eglifnrniu Court of Appoals roverscsd, It Theld “hat
thers 15 g colblaed ay to whetlhier Picst amesdsent oonsiderations
Shouid be given weright in determining whother a state "wcan compel
a pon-resident defeondant toe appear and Qelend an ackioh™,
[Gee jurizadictional statement, 3&-5h. In holding that ke ij_ﬁf;ﬁ_ﬂ,fﬂz"

neeEssaty @minimen contacks exigied wilh Califormia, the Cocre JfFT*“‘L‘

. of Appeals applicd what iz called an "cffects" test: Ji
. dr ; l|.|' f; u

"FEwery state hos o natural interest an cifecks
cocuring within its territery ... [f o dafoendant
commits an act cucside che forum state with bhoe
iatent B0 cousc g tortious olflces witlhen the
SLatas, Ll satate ray excrcise jurisdickian .. .
Theo inktent -—o cause torbious injury wazthin tno

T T e
Skate wlhiere che bort ackuolly doours 10 cencrally

a snfliciort Basigs, Withogt mecn, Tor oty exare]ae
r ’

St in poerzonam jusisdichtion.”

-
. The defendarts are reproscnted by Williams and Connelly,
dud beve Ziled an cxoellont bBrief. Nefendares allack *“hie

"effecis™ thoory of jurisdiceion, arguing tha® it has boon
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appliad "aonly by a few stawe acourks, and anly o companies Ehat
mancfactere physical ly aczardous producks and masket them gen-
ceal 1y, Wl such hogarZs o physicoal danger are oot present,
aven Lhe Sarg 2ourks have rofuased to azoly the effects thoeooy. "

As would be axpected, defondants avrgue Bhal bhoy weoe acbimg

—rs w———r—— -
solely withan the scope of thoir authority as editer and roportear
for the carpocaticon $has puklished the Enguazor, and that thoy
w4

ara mok ﬁbrEnnally sihiecl o exiralorriborial  urisiiciion.
[ I

—

A8, ag wWwauld boe oxpocted, the argumont is made That in
datermoning the Sus proonis §osoe under o long-arm statate, a
court is enticled bto conmider "all siopufivant focecrcs and

St L e B

ol uzics, «nd cortaincly ... bEhe Fiest Aamondmont". o
'%ﬂr_
foRMOtE Swocpdnyg Arguinens 1% made that even if there were no - :
F
dne procegs clegse and ne Fizst aoondmeont, the ¢alifornia ]Gnq_ﬂrn|¢¥£itnbk

statifa = as applacd an this casc - still would e inwva®id under

the deciniann of ihis Court chet Rave applied thoe combaroe oLaubs

to ilnpva_idatc state laws that unduly borden interscoate comngros.

—n ———

-—r—

o &
I have boun ankberrupted scwveral times while dictating nhis

Yount momorandum, anad hawve failed to anclade o good deal of —_——

raloviant iptormaticon.  The issue of derisdiction wes criod on {

Bl

the baslin of the allecations of the complaine and b offidaviteme .

of the partivs.  TL was cccepted that che arcicle was b lous

and alse was written with “he purposc and incernt of irnsuring
"'_|—-—_-—-'|1-_.—-.__._.--__‘-_

. - . . . 1 ——
Exae ddoelendants In the Bkate of California where chey !ive,

S Cotbg ot o ek
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The partics da debate the exlont af "vontactbs™ of fhe imrdividoatl
gelondarcs wiih bhe State of California. In o my view,yéﬁ!derj
.__'_._" .
falrly Can be said to have bad oo sfocosanal ﬂnnLanLﬂ.E:;nuL [Tl
l_-_._._-_"'-.._ — —_—— =
teporcar, made a number af telephone calls bo @ "stringor" in
L S — - -._.—-,_-—I—._ . . —

Califermia, xnd alsao mad wizited Califerria o number of tinos.

—_—

—a

P— T

T 8o not think Ehnese contacks alone wools 248yt conber rod

in persopam purisdictieh wnless an "elferis" toesgl 18 acoopted
Wy us an e law.in a Flrst amendrent caso.

Tnc plaintiff's briei also oo cxccilent, and thoe case pay Le
O, T am ikeZaaedd o Lhind . howawvar | Llac the Hilliams &
connelly hraief preserits the scunder argumonts. It we af¥ficm, ony
roporter who writes: an arguabliy libeloes article could e sacd in
any stutoe — and poerhaps any country - in which the magazine or
nawspaper circalates, Libel suits, of course, showlkd Do maie-
tairazle by debimed cndividaals «Borsvoer o oW s Eapeer ﬂf ragagine
15 oertrulated. Bal wWwhore Ene puklishing corporacion of eBnTity L5
At moroly 3 "eover" for the indisvidual 1lihal defongants, it seens
ts me that such =uits should be against the vorporate or ‘egal
entity rathor thon indoviduals in 1ts crploy.

T ot nelp feom my <tk on Bhis coase.

?f .

L.F.F.
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Noo _82-1404 , falder v. Jones Conf. L1/11/83
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. . The Chied Justice
[ustice Brennan

Justice Marchall Z_‘ ‘%Z/ ﬁ

Juaeier Blackaaun
Justce Powell
Justiee Stevens
Jualpee QT onnoe

Justice Whire

From: Justice Rehnquist

{lirculabed:

EHeecirrulnied:

Ist DRAFT
SUPREME COURT OF THE UNITED STATES

o, K101

1A1N CALDER akk JOHXN SUUTH, APPELLANTS
SHIRLEY JONES

0N AFFEAL FROM THE COURET OF AFFEAL OF CALIFIRMLA,
SECONT APFELLATE DIETRICT

[Dieeapnbey —, 1454]

JUSTICE REnmguist delivered the opirdon of the Coart.,

Respondant Shirley Jones hrought suit in Californin Supe-
rior Courl slanning (hat e fad Deen libeled noan aediele
wriLllen and edited by pelilioners in Florida. The artivle was
pubiished in & national magarine with 3 large circulation in
California,  Petitiobers wene seoved witl prooess by i a
Florida snd caussed spacisl appeareners to be sntered oo their
behalE, meoving to quash the service of provess for Lack of pers
aomal jurisdiesion.  The superior court pranted the matlien an
the ground that Fieit Amendment concerns weighed agains:
an aszertion of jurisdiction atheraize prepet uodee the D
Provess Clawse,  The Caliloruia Courd of Apoeal everzed.
Felecting 1w supgresiion Lhat First Amendmert sonsider-
gtluns @nter ko the pirsdictinnal analv=is.  We row affiem.

Bespondent lves and werks o Cadidiorpia. She and hee
hosound Dreoght this suit awaiezt the Navional Enguirer.
(ne., ibs locul dizteinuting company, sed petilioners Jor ibel,
wazion of privacy, and intentund infiction of ocmntional
iaem.'  The Encuirer is & Flovida corporatin: with s pein
cipal plave of business in Flarida. [t publishes  naeional
wienkly newspaper with a total oisestiarion of over 3 million.
About G of these copies, altmost Dwive the Tevel of the

PHrpendenr's lsikond sabseepaently Bled & votunnaey disimisaa o ki
Lol JERS I ETLO

pEG - T 3

-

fz/ 5

&Qrw
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next hogphest Seate, are sold o Califernis? Bespondent's
and hor Bushamd’a dHaima were based o an article chae ap-
pearsd in the Engoirer’s Oetoher B, 1978 issoe. Both the
Enquirer and the distributing company answered the sorm-
“pladat and made o objection to e jurisdicclon of the Califor.
Tiia court.

Fetittomer South s o reporter empioved Dy the Engairer,
He i3 a1 resident of Elorida, thoegh he frequently travels Lo
Caldormiz on busioess”  Soulh wrote the first draft of the
challenged prticie, and hiz byling appeared on it,  He did
mast of his research in Floroda, relying on phone ealls oo
sourees in Calferua for the ndormative eantaned i tae arti-
cle'  Shorly before publication, South cuiled respondent’s
home and read to her husband a deadt of the aticle so 5 {0
elicit hix comments upan . Aside feom s frequent trips
and phobte calls, South has no other relevanl conlacls with
- Califormia,

Fetitioner Culder s ulso o Florids resulent.  Ee has bewen
b0 California only Lwice—okre. ot a pleasure teip, priee bo the
publication of the article and once afwer bo testify in an oore-
inted trisl.  Calder is presideat and editor of the Enguirer.
He “wverseels] just sbout every function of the Enguirer.”
J.A ul 23 Hereviewed and spproved the initisl avaluation
of The subyjuect of the article and edited 32 in 3ts finul farm. He

'A poaprapnic aralvaiz of the ikl paid cireulnien or she Sepember -
18, 1579 asua of the Er-:,rul'rrr showed ol zates, roliomal aod antesmae
tiemed, af 5 OIREME  Balek i CLifnemin wers Sk AT Thie Blate wath 1he
arxt nighest oAl whe HNews York, wich L1601 JoA L ar 30

"o sared gl duacogg @ fiac-year swezind he voailed Cwifiemia mare
Thancimes, oA ald? A friend cotimanel Lhaf ke cpme 10 CCaliformia
freen 40 12 Bmes chck voar T4 | ar Go.

“The superine crart fucid shat Swath made a7 least e Lecp o O adifr-
o ermriclion wilh thee artecle. Sruth bink I dZqates shis Endinge, clndm-
i Lhat an ppecansrave el aflpiadin shows thal he sever vl Califorua
o resegech the aRliche,  Since we o pol mey Foe ner haldiog na Uae alleged
Vil e nnke B, yn e, we AnE D anncerseary 1w snsider the somd ention,
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alzo declined to prind a woteastion reguested by pespondent,
Culder has no other relayvane eomtaces with Cadifaria,

In considering pelitioners’ molion Lo gquash seryviee of proe-
&35, the suparioe fourt surmised that the actions of pelition-
&% in Fiorids, cavsing injury to respondent in California,
wonld ordinarily be aufficient Lo aupport an assertion of juris-
diction over them in Californda  But the court felt that spe-
cial solictude was necessary pecawse af the potential "chilling
effect” on reporters and editors which would result from re-
quiring them to appear in remote juriadictiona vo anmwer for
the eomagent of article: upan which they waorked,  The court
aize noded that respondent's rigghts could be fully satisfied”
in ker suit agains: the publisher withnout requiring petitioners
to appewr A9 pavticd.  The superior court. therefore, granted
the meticon,

The Califormia Court of Apprals reversed. 153 Cal, App.
ad 18 152, The court ayreed thit neither petitioner's
contacte with Califormis wenld be sufficlent for an assertion
of jurisdictwon an 4 eause of arlion wnrelated to those con-
Lacds,  SBee Perking v Heaguet Winiw Ce,, 342 T 5 437
(18532 {permitiing gemeral juristliviion where defendant's
contacts with the forum wers "continuous and syatematic™],
But the court corwluded that a valid basie (or jurisdictivi ex-
isted an the theory that petitigners intended to, zod did,
cavse bortious inguey Lo petitioner in Califoernia,  The fact
that thu actions causing ihe effecls in Cahformua were per-
formoed catzide the State did no prevent the State from as-
seriing jurisdiction over o cauze of actien arising oot of ctiose
cifiels® The vourt retected Lhe superior courl's eanclusion

Uniformin'g Uleng-arm” slabate pemicte oan acderTion uf jub.sdistien
gl o pohneacdent delfendant wlieneyver permulied by the slate and federal
Comnstitutins, Sectdie S0 of the Colifnerin Ceig of Cival Proecdoers
provcee A sanrs al Phis alate Ma) cfens e jurdiciaer il wiy Basis wol
et Lt Wi Lhe Cupslitutivn of Lkis slale or of the Lniten Slates.”

"The Ciart 12f Appeals Fuether sigppeated Shat pretclioner Sonk™ fpves-
Epalive aclivitive, ineinding ane visit and nurmereas phone saly oo Califor-
mia. faeried wo tndessrulest bad s for An acertinn ol jurizdictionaver kim in
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that First Amendment considerations most be weighed in the
seale agrainet jurisdicsion,

On petitioners' appeal 10 this Cowur, probabie jurisdictien
waa pestpnned. 51 THRLW 4TH: (Apnil 18, 1453, We con-
clude that jurisdiction by appead does nit be.  Kwiko v, Crli-
Fornir, 436 TR BTCWETRA D, 4 119 Ak, Treaking the juris-
divtional statvenent ag a petilios for wril of secliorari, as we
are mubkorized tode, 28 T 2 C. § 2102, we hereby ovant the
petition. T T -

The Thete Process Clause of the Fosttesith 3mendment to
tha United Statea (Conatitotion permita personnd jurisdiction
over 3 defendant i ay State with which the defendant has
“certain mindmum contacts | . . suck that Lhe mantenance of
the suit does not offand “raditienal notiena of fair play and
subntantial justice” Milfakewr v Meger, 311 U0 85, 407, 06487
futernadional Skoe Co, v, Waskinghes, 326 U, 5. 314, 316
{1940r.  In juamny minimum contacts, the proper focws 35 an
“tha relationship among the defendant, the forum, and the

litigation,”  Sfagfer v, Heitwer, 433 U, 50 138, 204 (19770,

this artion  [n light of var sapprevad of the "elfeets” cecl emploped by Lkhe
Cabifucrua cuwrl. we brd iU unpeceseary Bo Teach (e L lmale genarel .
TKuwika imvalved an paserrion of Juriadiclion anaer she srme Coiformis
clatute al ietae heee.  The Coert held ther the oes was impeoperly
braught to the Clert an senoappeall e2eee me slans glakane ey Sdeaswn el
guentien .. o em thie grouzed of Sts beibg repapent W bse Conatlalio,
treatied pr Lows af Lhe TTrdled States,” B U 5 0 § 1502, Pektioners
wilemnpr Lo distirguiah Koo e che groasad thae Lhe defesdant inehat case
urpes| valy that tar 3ke Progesd Clause peecuded the cweeeise of o0 per.
srem radislicn over m. wheress petitioners argudd below that the
Califeermin marure o applied oo than wowsd e doconeticdtional, W wne
ubprrauaded by tha skifl in eompakaxiz,  The jurisbrliono alutuly: ron-
strans by te California Coar of Append provides Lhak 1he Suanes jurisdu
sion s oan brosl wd the Cortiroon permils, Eee o 5, mpm. Ason
Fielicn, e opinion Selow deers mal parpaet 2nodirtarmine the cangtibaticnnc-
Wy af thw Califormin juelsdicdional sty Rather, the question deded
Wi whermer The Cunerziten e el gt the aeserion of jarid-e.
sior, Lniber The circumstarces, we fion an appacad Smproper regmed was ol
the termznalggy in whick the peribiomers women then jurisgicronal deber e,
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See also Rusk v Sepckek, 140 U5, 320, 332 {1980y, The
plainclt 's Lack of "eotibacty” will not defeal ofhetwise propet
Jurisdietion, see Keefon v Mustler Wagorine, fre., poat. |, bul
thiey may be su manifold as to permit jurisdiction whan it
wouid not exist in their absence.  Here, the I:ajnt_i.l.‘f_‘i‘ithe
forus of the aetivities of the defendants out of which the suit
ariEce,  See Mofee v Defermodivral Lije fag, Cu, 35510 5
2001957,

The allrgedly libaloua story coneammed the California antivi-
vies of @ California mesident, [t impumed the professionsi-
s ol an entertainer whose telovisian career was cunitered ik
Califorrua.” The article wan drawn from Califormia sourcds,
and 1the brunt of 1.-]'.IL harm, inerma both G TEEpandant s emo-
vioral distress and the ] injury tg her profesaienal Teputation,
wias gittfered in Californda, I som, California is the fecal
point ].'n:llh ul the E-tﬂr;.- and of the harm saffere® TG le-
tign uver petitinners = therelore proper 17 Laktornia based
en the “efferts™ of their Fineida comduct in Cadifornia.
Wirrlf-Wide Volksaragen v Wooedenm, bl 10 3. 288, 257258
(1950); Regtatement (Second] of Cenflicts of Law 437,

Petitinners argue that they are not responsible for the ci-
culation of the article in California. A peporter and an edi-
tor, they daim, have v dbech coonomie stake in their ems
players sslas tn o dislant State.  Nor s the aninacy
emHrvee able 1o contro] his employver's marketing activity,
The tnere [aet thal they can "luresee” that the artiels wall be
virew:siad ard REve an E'ff-l?"l:;t. m (IAliEEF 2 Bt sutticient far
an wseetion of juriddiclion.  WoRli Wil Valkamagen v
Weandsan, 400 U 8. al 205 Rush . Sovchuk, 3344 17 &, at
3253, They do not "in effect appaint the [artide their]
aprat for semviee of peocess.”  World Wide Valkawnpen v
Weardacer, 444 10, 5., at 286,  Petitloners Jxen themselyes Lo
a welder emploved in Florida swho works on s bailer which
subseguently exploles in Califormia. Cuaszes which hold that

[ —

UThie article allsged that Feaparader: dea bk 20 hiavly gg 1o gpeverl bee
Mo falsilling ber professional okl gatiens,

le,(:-:_,
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jurisdiction will be proper over the manufacturer, Suckeye
Botler Co. v, Superdor Court, T1 Calo 2] 893, 4548 P. 8d 57
(L9 Fory v. Axteronr Radiator & Slandard Sariary
Corp., 22 1L 2 332, 176 5, E. 23 Y61 (1961}, showld wot be
applied to the weider whe hag no conttel over and derives no
direct banefit fram his emplever's sales in that dhstant Suate,

Petitorers” analepy does not wash,  Whatever the statos
of their hypothetical welder, peffaners are not charged with
mere untarpeted megtipenes,  Tlatker, Yher mrentional, and
allepedly tortions, ielions wete cxpressly aimed at Galfornig,
Petitioner South wrote and petitioner Calder adited an arti-
cla that ways bound to have o devastating impaet upon e
spondent, And they khew that the et of chao injuey
willd he felt by respondent in the Stite in which she lives
and works and in which the MNalional Enguirer has its largest
cirelation,  Under the eireumstaness, petitioners must
“reasgnahly anticipate being haled into court there” Lo on-
swer for the truth of the statements made in their article.
World-Wode Violksusegen v Woedlsom, £ T 50, al 297,
fodtkeo v Superioe Cowrr, 136 T 50 &4, 8708 (19751 Shaffer
v. Hedner, 433 17 5. 186, 21651977).  An individual injured
il California need aob po Lo Floridy Lo seck redress from pee-
sons whoo though remaining e Florida, koowingly cause the
imjury in Cauliformin,

Petitioners are correet that their contacts wich Califormia
arg oot to be Jucdpred aceondiog Lo ther amplover's artivites
there,  On bhe vihor Jakd, their status ae cnpleyecs docs
not somehow insulate them fru:-m _ir_wd:r:unn Each defend-
ant™s rontacts with the fomim State st b }u-apw--e.-rl individ-
nally.  Sev Rush o Seechek, +4 14 T al BT THE re-
quaiterments of Fetcred okt Sl . . . PSS B et s T el
defoenclent over whom & stabe cnurt axarcises “urisdictinn ™.
In rhos case, petilioners are promary particlpants inozn al-
leged wronmgdoing intentionally dircctel an o Califormia resi-
dent, and ‘ureadiction ovor thom is proper on that basia,

bt Moo
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We alsi eejoet the stggestion that First Aniondment; con-
cetns enler into the jurisdictional aod(33iE ~The mdasion of
such considerations wanld needleszly complicate an aleeady
imprecisa inquiry,  Estfe v, Edtia. 304 U0 5 547, 545 (19448,
Morever, the potential chill en protected First Amendmem
activity stetming from ubel apd defamalion actions s al-
Feddy taken inkto weccunt in the eonstioutional limitatiens on
the substantive law gpoverning such suils.  See New Fork
Fomen, Ine, v, Sutlivan, 376 T 8. 2540 (1Y Glerts v, Rokbert
Welch, fac,, 418 U 5. 323 (18740, Fo peintroduce ‘Hoswe con-
cetma ok the jurisdictionsl stage would be o form of doubie
countity, Yo have aleeady declined in other contoxts to
prant specisl precedural protertions Lo defendants in libel and
defamation aetiens in addition to the coastitukional protoe-
tions embadied in the substantive Jaws,  See, ¢ o, Fferbert
v Lemde, H1 T35 153 {1579} (ne Firgt Amendment privi-
lege hurs inquiry into editedal process).  Sea also Hufchin.
A v Procenfey, HE L5111, 120 0, 9 T 1979) Cimpiving that
hr g pecial celes apple for aamrmarey judsment).

We hold that jurigdiction over petitioners in Criifornia is
pruper bacavse of their intentienal cotduct in Flarida caley-
lated to camse injury to respondent ie Califormia,  The fudg-
mend of the Cubifornia Courl of Appeudl i3

Alftrped,

e
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Cear Bikl:
Please joln me.

I mustk carfess that T da nab fully erderstand =some of fhe
material oo page & of the opinion, with its erphasizs on Ehe
pakuce and extent of the plaintiff's "contacts" with the Fooum.
I bave the same corment with respect to makerial on page 5 of
the Eeelan apirion, T suspeot Enese respeokive sbscrvations
will bBrecd Furtheor litigaticon. While T would prefer bto hawe

the pleintifEf's aspect of the jurisdictiamal goestian Jeempha-
gizxed, I joian Ehe opimion.

Sincerely,
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