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PRELIMINARY MEMORRREDOM

January 7, 1983 Conference
List Z, Sheeb 1

Ko, 82-5798-CFY Cert to CAZ {(Dake=z, Meskill, ’t‘j‘i"""'{é‘;' = .
Kearze} [unpub arder} Lm"j"’""ﬁ'h

Segura, @D [defendants) g i,L

V.

United States Federal /Criminal Timely

SUMMARY: Petes ohallenge the use of evidence scized by
prlice who unlawfully entered and oooupied an apartment 1% hours
before & warvant auvthorizing the search and seizure was obktained,
They also challenge the sufficiency of probabkle cause for the

warrant.

FACTE ANL OECISYIOHS ARLOW: In Janvacy 1981 members of

(onedt wf Copics Mo, $2-9(7 — Crogeih & Al
Mba{?w‘fi(w&%@-f qu
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the New York Drug Enforcement Task Force, having received infor-
mation relating to cocalpne dealing, hegan conttant surveillance
of petrs Eﬂgura.and Colesn. On February 12, ak absot 5:00 p.m,,
Task Faree agents observed petrs dellver a bulky item bo two obh-
¢f persans, Rivadalla and Pared, at & Burger ¥ing. The agents
Foliowed the latter two and at 5:20 arrested them for pessessicn
of cocaine, Rivedalla stated that he was suprposed ta have re-
ceived a kilogram of coeaips from Segqura; that Segura had given
him only & half kilcgram because Rivodalla was unsure he could
tcll a whole kilogram: and that Sequra was ko kelephane him at
19:00 p.m. to learn whether he had sold the cocalne.

At 6:30 p.m. an agenkt calted the Azzistant U.5. Attormey fac
EDGY and requested permission to arrest Segura and Coelon and
gparch their apartment. The Assistant told them o atLempe the
arreats, but stated thak a search warrant was unobtainable that
evening atd that the agents should merely secure the apartment
without scarshing i€,

AL T:30 p.m. three agents hegan surveillance of the apark-
ment from fire stairs near the apaptment 400r. They had na rea-
gan te believe anyohe was ingide: no lights were wisible: agent
Shea pressed his aar to the deor but heard no sounds; and no one
entered or left, At 10:30 p.m. the agents moved EKheit surveil-
lance to opukside Ehe buoilding. At 11:15 p.m. the agenkts
arceseted Segura as he pntered the buildlng alone. Segura denied
living in the huilding, buk the agents forcibly tonk him to his
apactment, Shea knocked on the dasr, Colaon answered, Shea told

haer kthat Segqgura had been artrested and khat a sear¢h warrant was
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being obtaiped. He and the other agents then took Segura into
the apartment, without asXing or receiving peLMission to enter.,

Thres other persons were inside, The agents conducted a
gegurikty check Eo ensure that no one elsp was present Lo threaten
the agents or desbtroy evidence. During this limited inspecrion
the agenks discoverd a triple-beam scale, several jars of lac-
tose, and numetcous emall cellephane bags. Colon was arrested.
Colon, Segura, and the other three were taken b DEA headquar-
ters. Colon sowght o bring her shoulder bag. An agent searched
ik apnd Found o loaded .38 revolver and 52,000 cash., As they left
the apartment, Segura stated: "This stuff io here is mine."

Twa agenks remained In the aparktment until the search war-
rant was iszyed, For uyokoown reazons =- "gdmisistrative delav™ -
= kthe application for the warrant was nat preasnkted ko a8 magis=
trate until 5 p.m. the following day. The warrant was execeted
ay about & p.m. —- 19 houts after the initial entry. The search
turned up larqe guantities of cocaine, many rounds of (38 caliber
ammanitian, and $50.000 cash.

At trial the LC [(EDNY; Bartels, J.] granted the mption to
guppreas all irems agized Erom the aparement. The D0 rejeocted
the Goverpment's argument that the entey was justified by exigent
circumstances because otherwise Colon might have destroyed the
eyidence hefers a search warrant cowld be obtained., The court
concluded that the search warrant was valid, hur that all the
evidence seized should be suppressed because the 19=-hour delay
made execution of the warcant crreasonahle and hecause, but For

the uvnlawful entcy, the evidence seized pursuant o the warrant
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. might not have been there 1% hours later.

A panel of the ChZ (Meskill, EKearse, Coffrin [D. ¥t.1] al-
firmed 1n“pért énd.reuéfsed in part, It agreed that the entrcy
was unlawEul, for the reason that the agents had neo reascnable
belicf that anyone was in the apactment. The Eact that Segura
arrived alatie did not Justify a conclusion that Colon was in the
aparemenkt. And the [act that Colon answered the door in raspofise
Eo the knock and thereby was alerted to the arrest of Segura did
not juscify the entry, for this wazs an egigency «f the agents®
owWwh making: "They had no need to drag Seégura ko his agatctment oc
Eo khook at khe daér.“ (Pekt. ApPp. B, at S3ld}. The courkt held
that khe evidence discovered during the pre=warrant security
chesk should be suppressed,

The CAZ reversed, howewver, the DC's holding that the ewvi-
debtce diEE?VEIEﬂ pur=gant to the search warcant must Be Sup-
pregssed, The court followed an earller holding [0 similar cir-

cumstances, Sea United States v, Agapite, B20 F.23 324 (CRZ),

cert. deonied, 44% 0.5, B34 (1980]. The DO's Finding that Colon
and the others might have drestroyed the evidence but for the un-
lawful entry was =peculative., TE the unlawful entry had not oc-
curred, the agents likely would not have taken Sequra to the
Aparckmett At all, &nd kEherefore Coleon wowld not have heen alerted
to the arrest. Mad Colon tried o take the items from the apart-
ment, the agepnts likely would have arreated her. Apd ik s
doubtful that she wouwld have destroyed large guantities of valu-
able cocaine, as waell as 550,000 in caszh.

Petrs were convicted on various drug counts, On appeal a
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different CAZ panel [(Judge Oakes replacing Joudge Coffriml af-
firmed in an unpublished arder. Petrs' contention khat the DQ
should have spppressed [tems seized purspant bo the warrant was
toreclosed by Sequra I. TFetrs ralscd the additional ground that
there was insvificient probable cause ta support the warrank,

e . _'_'_"‘—'_'_H\_H__,—'—l..—-
The CAZ held that petcs had waived this argumenk by Eailing ko

raige it during the prior appoal, even though they had an opporc-
tunicty to Ao =so when they petitioned [or tehearcing of Ehe deci-
Sion in Segura I, 1Imn the alternative, the court held that the
cbjection lacked merit. There wat no evidence that cectain mis-
skatemenks in the affidavit were deliberate or reckless false=
hoods,

CONTENT IONS ; Fetrs == (1% The CAZ2's decisicon ko admit

the ovlidence conflicks wikh Upited States ». Sriffin., 502 .24

933 [CAE 1974); Unitcd Stakes w. Allard, 634 F.2d 11B2 ({CAS

19801 ; and btwae state Aopizions. The only way to Stop the police
Erom epqgaging in this kind of blatant unlawful entry "is ta, in
effert, punish the peolice f£or their misconduct.™  (Pet, abt 10.)
There is no logical basis for distinguishing the inttial illegal-
ity of the entey and impoundment of the premises from a laker
gelzure pursuvant to a wartrant.

{2y The Government’'s affidavit inm support of the warrant
contained material misrepresentations without which there would
have been no probable cause, The agent knowingly lied in elaim-
ing that R{:;E;II;T;:EPEEEd him that Segura had "additional guan-

bitigs" of copzine at the apartment, and I claiming that Segura

Bad stated the same Ehing upon leawing the apartment afterc the
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arcest, In fact, all Rivudalla said was that he believed Segura
had the other hall kilogram of cogaine at the house; all Scquea
said Wwas that "The 3tuff in here iz mipe. "

FRezp == (1} The decisien below was cartect. The illegal
entry did not gause the later discowery of the ovidence pursuant
te the watrant. Theyefore, the evidenge was not a fruit of the
illegal entry. The fact that perspns were in the apartment is
iccelevant., "Mye Fourth Amendment does not prokect an individ-
cal's right ke destrey inceciminaking evidence during the Etime Lt
takes to procsure A warrabt.” (Fesponse at 5.1 The CAS agrees.

United States v, Fitzharris, 633 F.2d 4ls (19840), «ert. denied,

451 U.5. SBA (1%A1).

Pekrs are correct that thers iz a conflict. [The conflict
is aply between the Ch9 and the CAZSCRS, bhowevar, as the CRAE'S
deaisian in Geifiin involwed only suppression of evidence discov-—
ered in plain wview during the 1llegal %Sfry itself.)] The Court

ehould resplwve this i1ssue, w’

A petition for cert is pending in United States v, Qrogier,

Wo, BZ-019, in whigh the CAY9 adbered to Allard agd reguired sup-
pression of ewidenge in =simllar gfircumstances, Binue Croziet
alse presents a second important issoe, that case 15 the better
one to take. The Court therelfore should hold this petitian for a
declsion in Lrezier. Alrternatively, Lthis petitien should be
granted limited to Question #1,

(2} The probable caugte issue does nek warrank review., The
agent merely paraphrased what he had beren told. And, as the CAZ

found, the claim was nob adegquately preserved because petrs did
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not raise Lt on pretrial appeal.

GISCUSSION: The probable cauge issue {5 enkirely fack-

- —— —_— —_——

baound and therefore does nob merit review, Alag, the CAZ fopnd

—_— —_—

that petrs had fatled E6 raise Eie ifsuc during the first appeal.

There is a direct conflict hetween the CA9 and the CAZ. The
- —_—

—_————

Ca% and CAE decizions differ in that they Aeal with the use of
evidence diseovered in plain view during the unlawfol entry, and
then selzed pursvant & 3 subseguent wWwarrant. Since the‘Qﬁz SUp=

pressed the evidence discovered prior to execution of Ehe war-
—r S e e e e T

— — — —

rant, that Lssum i3 Aot ralsed Boere. The CAS'z ratlonalo, howew-

e e — _—I—\.\‘\_'_._ﬂ-'_"\-\_—l-'_'l—l—'_"\—l-'_"ll-'_ﬁ

ar, iz identical ko that of the CAZ: the CAG"s reasoning i5 the
Lame A% the CAY's,  Therefore, the CAS are Iin suhstantial con—
- — T

flict, and the Court should resclve the issue. bk d Lo

—r
—

The 54 recommends taking Crozier, No. B2 9, because that

cade present another "important® i1s5ue. Actually, Crogier

pregsents btwoe other 1s53ue8; (17 whekbher the CA9 erred in holding
that a DT order restraining disposition of propecty named by a
grand jary as subject te farfelture cannot be issued unless the
Covernment proves at a full evidenktlary hearing that it 15 likely
ke conwvince a Jjury of the defendant's guilt and the progerty's
forfeitability beyond a tcasonable doubec: 12y whether the CAS
erred in holding thak ehe warrant used tg seargh Crozier's resi-
dence was impermlssikly wvagua. Fresumably, the Elrst of these
twes 15 the one the 56 thinks is important, as the second sSeems
fact=-bound,

If either of the rtemaining Ews issues in Crozier 1S

carkwocthy, the Court might well wish to take that case. T leave
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to the pool memo writer in Crozier the questiom whether thosc
igsues are cortworthy and whether there are any reasons far not
Laking Ehat casge instead of thisz one,

The response in Crozier is not due until Jamwary, I recom=
mend that this petition be relisted For simolEanenus consider-
ation with Crogier, No. B82-81%, and that epe of these two peti-
tions be granted on the issue of the Government's ugte af evidence
seized follpwing an illegal entey but purfuant s a valld watr-
rant.

There is a response,

12/060, /2 Hewell Cpinicn in petr
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SEGORA fert o CAZ {Dakes, Meskill,
v, ¥earse}
UNITED STATES Feoderal ACriminal Timely

1. SMMARY: This cast has been relisted for consideration

with United Staktes v, Crozier, Mo, BZ-Fl%. T rocommend granking

cert on I3sue #1 In thiz case, and bolding Crozier for this casge.
Eee the preliminary memocandum in Crozier and the previous
preliminaAry mepocandum in Sequra fwriktten far the Jan. 7, 1983

Conferapea).

Februoary 1, 1%83 gchwah op in peto
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Bench Memorandoam

oo. A2-53UE

Segqura w. United Stakeos

. Eobert M. Couch Movember 2, 1983

fArgunent scheduled for Wednesday, November %, 1953,

—_— ——— —— ——

Quostion Preserted

wWhecher evidence seizad agfrer tscsugneoe of a4 search warrankt i85

ddmizsibkle if the initial entry an *he premises wWas impTropéc.
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Ouklime ol Momorarndm Fagje
1. Background 3
L. Facts 3
T, Decisions Below 4
1I. Discuas]on f
h. Petitioners' Contonbions &
B. 30'"s Monkentions R

C. Analysis i
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I. SACKGROUND
A, Faclts

In Janwary 1%81, agenks af Ehe ¥.¥. City Drug Enforcement Task
Porce recieved a fip that Jeug Eransactions were taking place at
petra® apartment. From Jan., 26 umtil Fab, 12, agentn Kopk pobrs
under ¢lose surveillance. ©On Feb. 12, agents observed a meeskindg
bektwern petr=s and two athers, Rivadalla aodd Pgrra, in a restau-
Tant. The agents kcliewed that the petes, Fegqura and Colon, had
transferered a bulky vcackage o Hivuﬂull%‘and Parra. The agents
followed Rivudalla and Parca and later stepped them Eorc queskion-
ina. The agents lcearned kBhat Parra was carrying a "olazsine bag
of white powder® and .:?FEEEEd the couplea. fivedalla odAmitked
that the hag containced a half of o kilogream of cocaine and that
the pocaine had come From Sequra.  Rivodalla told the agents that
griginally he was to recelve one Xillcgram freom Scgura but vhat
Eivudalla had doobted his ability to sell that much.

Laker “hat day, Ehe agent= called the Assistant Driced States
Artarney seeking permissicon ko arcesk petrs and sSesarch thelr
aparkment. The Attorney told them to arrest petrs but ot to
enter the apartment bercause a sScarch warrant cowuld not be oh-

taimed until the next day.! Petrs waited outside the door of the

o — — — "

——— —

lihe agenk in charge of the operation, Palumbs, celayed Ehe
instructisn nak to e@ncer ehe apatrtmenkt ta Ehe other agents.
atter Seguara's arcest, he instructed the agents to enter the
apartment on the belief that Colon might be in the apartment.
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apartment for several hours. During that kime, they had no rea-

con ko helieve Ehat anvone was inside.  They then want Back o
Ehe groind fleor and waited for petrs oukzide the apartment

building. &% 1I:15% p.m., they arrested Segura as he enterad the

e

—tar —

buildirng alone. They handcuffed bhim and too¥ bkim dp ke his
—ty

apartment. The agenks knocked on the apartment docor. Colon an-
gwerad and the agents entered the aparement without asking for or
ceceiving permisaicn.  Once inzide thew discovercd theee other

B r SO . They condncked & ¢ursory search of Che premises: En-

<luding other rooms and clasets, o lonk faor other persons. Dlr-

—_—

inyg this ﬂgglslﬁfhﬁv found, in plain wlew, & triple-beam scale,

sevaral jars of lactose, and several small cellaphane bags. They
arreskted Colon ard the Ehree others. Before leaving the apark=
rent, tolan asked For her handbag. The agenks mearched the hand-
239 ahd found a Iocaded revolvaer and 32,000 cash. MNineteen hours

L S — ]

after the imitial anktry, a search warcant was issueed, ODuring the

—_———r—

interim the agents waited inslde the apartment. Search of the

apartment pursuank to the aesarch warrant bureed oup large quankti-

. ———e g

tirs af coacains®, Zome ammunitism Far ERe pewvaleer, and 550,000
iy iyt

Cash .

B. pecisicngs Below

Prict o tylal, metrs moved that all the evideonee zelzed at
Elir apartment be excleded. The 1C granted the motton and reject-
ed the gowernment's contoenkion that the snkry into the apartment

was justificd by eXigent Circumstances. The DT rpoted that thore
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was no facts in the record, e.0., scuccying of feet or flushing
of toilets, that would have justifiod a belicf on the part of the
agents that entzy to rhe apartment was ncocssatry ta prevent the
deztcuction of evidence. The 77 reasoned kthat the agents bad no
ctazon kg believe that thoee wers Ehird parcles ingside the apart-
ment tntkil thoy Xpocked on the door, and that Ehe agents had no
reagon to believe that anvone whe might Be in bhe aparktment knew
that Segora hed been arrested. ‘The 70 heid that both the ewi- § o7 _

. —_— e

dence seifed during the cursory scarch of the apartment and Ehe
E— —_—

evidenor selzed pursdant ko bhe search warrant had to be efelud=

—_—— ey, e, =T —h

ad. Tke T reasnned that the 19 hoar accupaticon nf Ehe apackment

by the agents while waiting Ffar the search wareart had deprived
Colon of her right Eﬁz{"ccupy and control the premises.
The PC alsea held that the inevitable Aiscovery doctrine was not
applicabhle because Colon might have doesctroyed Ehe evidence during
Yhe imterim had she not been Pllegally arrested,

The gowvernment tonk an interlocutory appeal to the CAZ. The

L"E:;;E affirmed that porticon of the TO's crder that excluded the f}ql

evidence setzed prior to the iszuance of the search wartrant. The

ca?2 tewversed the TO's Adecizion ta exglude the evidence 2eized

u T Ry

afker Pssvance of the warrankt. The Cf2 found rhat ehe TC's5 oon—
n_ —_——

clerinn that Colon might have Aesteowed the evidence in the 19
hour interim was tﬂnfspﬂsulative. The Ch2 alsc pointed ouk khe
intonsistency betwsen halding an enkry unlawful because of the
lack of a reascnable belief Ehat evidence would be dJaestroyed and
the suppressien of othet cwidence hecavse it could have been de-

stroved. The CAZ Found suppart for iks decizion ir Unieed Skakps
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v. Agaplto, 620 F.24 324 (24 Cir.), oert. denjed, 445 0.5, 54

{19201, The CAZ remanded the case far krial, potrs wers convighb-

ed, and khe CAZ affirmod,.

IT. GBISTUSSION

A. Petiktioners " Jonkentions

Petrs contend that the evidence seited after thoe issuance af

———— R —
the search warrant was fainked by the ipnitiol unlawful enbecy by
the agepts. Petrs mairntain that the agents' ocoesupaticed of the
apartment oonskituked & "seizure”  of  khe  gonkents af  the
apartment==a seirure that was wvnlawful beeause it was predicaked
on am illegal entrv. Petrs argue thak the subseguent issuanae of
a warrant cannoct e used B0 cure the wunoonstitoticonality of this
ceizure. Peftrs sebmit that Ehke misconduct af the sgenta was EO

egreglious that exclusion of all the evidense is necessary Eo de-

tefr the poliee from similar conduck Lln Ehe future.

The %G argues that evidence cannot be excluded as "Fruit of
the peisoncuz tyee" wniless it ig digcovered through exploitaticn
@af vhe inikial illegality. In this ease, the initial illeqality
had nothing Eo do wich the epventual Aiscovery of the evidence.

Besarding to the' 86" the agents had probable cause to hellave
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Ehat thete was contrabacd in Ehe apartment and, thercFore, they
were entitled to =ecure the aparctment until the warranmt was [=5-
fued. The fact that they secured 1t from the ingide rather than
the outside (& inconseguential dnder the Circomsktanees. Thus,
the illegal entcy was not khe cause of the discovery of kbhe evi=
dopoe unlezs one azssumes that Colon would have destroyed the evi=-
dence had che not been dcotained.  The 2C submits that such an
aggsumpkian (s inconsistery with the TC's findirg that Colaon would
n>t have heen aware that the agents had arrested Segura. The 356G
alsz mainkains that the conduct of the agents was pot flagrank
ard thakt exclusion of the evidence in khis case will not deter

illegal entrliez in othor cases.

C. _Analys

e

I
ol

Paiss

Thie is a wervy troubling case. ©On the ane hand I have the

feeling that the evidence the police seized persuant o the
50arch wareant would have hecn zeized regarless of whether thew

had oceupisd the apartment while waiking for the warrant. On the

-
other hand, I have the gut rescticn that the warrant reguirement

cf the 4th Amendment should esncitle the palice B enber a aus-
pect's home nanly after the warrant has been issucd. Although
atatement af *he proklem is relatively easy, rtesclution of the
dilemta 1s moce difficule.

Potrs wicw ERLIS odse a3 invelwing a scirure of property that

began with the zgents’ gnauthorirzed entry intc the apartment and
—_— e, e, ey, By e e W

rontinued during the 19-hour oocupatien of the amartment, culmi-
——— ="
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YRR VY
nating with the i1ssuance &f the =ubpoena and the scarch of Ehe

premises, The 56 concedes that the initial entry was unlawful {:

—

—_—

and rkhat the ogoupation of the apartment wasa, in effect, 3 sei=-
ZTUFE, The agents had compiete dominion and contreol over the
apackment and its contents. The B views the mooupation as anly
a limited selzure; similar ko seizing a suoltoase in an ajcpork or
recuring a dwelling by posting guards oukside so thabk no one can
enter. In such cases, the 30 arqgues, the police only must have
rEaSﬂnabLIE cause £o beliceve that contraband is Lo the sulbcases or
dwelling to juskify Eheir agtions in maintaining the ztatus gque
until a warrank canm he ghrained. The analogy, pacticularly the
analogy to securing khe cxgerior of a dwelliog, 15 invikiny. The
BEG's poaint 5 oonvincing bt the extent that ik rofuetes oDotrs'
conkention that the occupation was, in and of Lkself a =eizure of
the specific cvidewse that eventually was discoveced., "Scizure”
of o dwelling By securing it iz Germissible where maintenance of M

the status guo i3 necessary. United States . Jeffces, 742 U.5,

48, S2 [19%51}).

Mevrrtheless, the Alfference hokween sacuring a home from the
outkside and securing ome from khe inzide is siqrificank. The
Covrt traditionally has wviewced the home as imbued with speciat Lk'—

(1980%; United BJtates . Martincz-Fucrke, 422 V.5, 543, 58]

{1976] . Thus, although the police are &ntitled to =it on the
front lawn of & dwelling suzspected of conktaining conkeaband whele
awaiting a =scarch warrankt, they shauld not ke gnkitled Eo poeform

the =same ktasks From the living room. See pPnited Stakez v, Jef-
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Fers, 342 0.5., at 532. The privacy pne gnioys Wwithin ane's hope

should not be iolatad vontil 4 warcant is issued.2 mited States

w. Johnson, 102 5.Ct. 257%, 268% n,13 (1932},

If you disagree with my conglusion and sce nothing wrong with
palice Occupation of the apartment while awaiting khe processing
af the warrant, wvwou need nat conaider whekher the subkseguenkly
obtained cvidenss must Be excluded. Tf you agres with my eoncluy-
sion, you pust degide ghether Ehe exclusionary rule applies bo
Erults of the authorized search. This gueskion is ALFFicule be=
cause bthe evidence obtained persuant o rhe search warrant is net
derived trom the egregious police conduct. In most cases involv-
ing the "Fruit of the peisonous keee,™ the evidence at isswe has
bagn gained by exploiting the illegality. The Court then must
Aetermine whether Lhe seizure of the evidence s 50 attenwatbed
ttom the unlawful eonduck rhat exclusiaon serves no pUrpost, Wong

Sun v. Ynited States, 37> 0.5, 471, 48T-REA (1963), or if an inde=

pendent source would hawve led to discovery of the evidence any-

way, Silvertharne v, lnjted States, 251 0.5. 385, 297 [(1320].

In tkis case, the agentz dizcoversd the challengied evidence

e —

Persuant Eoc o a walid =search warrcant. The warrant wag based on
'_________,.-_.——.._,_.--_---q___,_-—-_

Lihis result should not change if the police's imltial

entry is legal. Far imstance, if the agents here had knocked on
the door of the apartment, Colon had answered and invited them
in, the police had onketed, and then arrested her, I do ont think
Ehere legikimate pregance on the Sremises would enktitle Ehem ko
remain until a search warrank was izsued. T easily can imagine
exigqent circumstances that would Juskify oocuapation of the
premises,  Far instance, if others were present in the house who
wores fof subjesk o arcest, I would thlnk the police conld remain
Gn Rhe premises o prevent the destruction of evidence,
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@

il L
focte thkat the agents leacned ﬁrimr to their entry intg the

e

—_——— erw____— __r

—
apartment.  The agent oeesumably 23id opot condust a search of the

apattment {(other than the initial cursary search! bhefore the war-

rant was issued. The governmenk did nok try to admikE any ewvi-

dence discovercd by the agents doping thele unavthoc ized occupa-

ticm. Thes, the case Aoes noE invo]we "Ffreit of the pﬁisunﬂﬂa{lf:fﬁ

tree.”? See Dnited Skates v. Crews, 443 U.S. 463 (1079), Loty
LTI

Drepitoe the abgsence af & pexus bhebtweon the unlawful police Smas
conduct and the obtainment of the challenged evidence, the Court
may wish to apply the exclusionary tule to deker the onlice from

fukure miscotdockt.  Elkins v, United States, 364 0.5, 206, 216-—

21T §196d). The excloesionary cule spcanyg in part from the
. cCourt's percception that tke most effective way of deterring oo-
lice misconduct was to cake away the incenbive Behind such con-

duot. Id., at #17; Brown w. Illinpis, 422 0.5. 399, 599%-A00

(1875). In ecases such as this there really iz fo incenklve for
polico to oocupy a3 dwelling suspected of contaiming cobtraband
begause they cannot conduct a seatch kefore the issvance of a
wartant amd, prestmably, evidense in plain view woweld not Be ad-
mizsible hecause they aore not properly on the premizes.  MNawolE-
tholegs, Ehe moet pcffective deterrenkt to police oooupatien is the

rxclusion of subhseguently discovered coyidence, The 56 contetds

3The TC Eelt that Ebhe evidence was "fruik of the poisonous

tcee™ under the logig that the evildepce would have been destroyed
but far the cceupatinn of the agents. The CAZ dismissed the TC's
theory, reasoning that the poscibilley that the evidence would
have been destroved was too speculative bo sappotrt such a
findirng. Petrs 4o nok challenge the CAZ2's canclusion.
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that thepe are other deterrents associagted with an illegal snkry
that make exclusian of suhseguently discovercd oevidence unneces-—
gary¥. Por instance, guch misconduck cxposes the agents Eo poken-

tial ciwvil liability under Bivens v. Zix Unkoowh Federal Maroot-

iss Agents, 403 0.5, 188 ¢19711.% I 4o mot think that the pos-
sibility of ecivil Tiahility 1a an effective detercent, bparticu-
Tarly inm a case such as this where proof of the reguisite menkal
stakte for liadility would be 50 kard to prove. Moreover, damages
in a civil gase would be nominal or ponexistenkt.  In rceality,
only Ehe possibility of ingurring imposition of the exclusianary
Fitle would Jeker the eclice from similar misconduckt in fthe Fu-
Lure.,

The ather side of this argument is Eaitlvy obwvious--the exglu-
slomary rule is a drastic meoasure, If Ehe Courk decides ko use
it as & detercent in this case, T imagine thak Ethe eriminal de-
fense bar will argue for it in other cases in whisk the shal-
lenged evidence will not be techhically the frult of the poison-
o4us free, In zhork, the tase bolils down to whather vou feel that,
the occupation of derllingz while waiting For zeacech warrants is

sufficiently egregious ta warrank applicatinon of the sxclusidnaty

%vhe 3G alsn argues that the pollce will be detereced from
improperly ogoupying a dAwelling Yeczuse they run khe cisk of
immunizing any evidenge that may He found in plain view. REZ an
example =f this possibility, the SC poinks to the contraband that
the agents discowvered during thelr initial cursory search of
pekrs' apartment., That evidence was excluded From krial and the
57 dnes mot challenge that rolinmg here. The 56 noktes, and I
agree, that there iz a strong argument that thabk evidence could
have heen admitted under the independent source or incvitable
discovery doctrines,



A
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T an impocecant consideration will be whether vou anticibDake

]rU]E.
that failure to apply the exclusionary role will eneourage »=he
police ko make a regular prackice of securing a dwelling from the
inside rather than the ovtside. The 55 conkends khat bEhis situa-

ion will arise only rarcely in the future. T kend to Ebhink Ebat,

T

il giwven th&_?ptiﬂn, the police wounld rarher wait For a zaprcch

—

[—

inside dwelling, 1iE for no other rcason than con-

twhich, happi-

1y, T am ot I would not extend the exclusionary rule any far-
. [t S Rt

e —

Eher than it Yas already heen extended.

g — e

ITI. CONCLLOSION

The agenkts @id a na=n9. The exclusionary rule does nok apply

5Euth partles devote substantial portions ofF cheir briefs to
debating the degrec of misconduct of the agents kn this case.
Fetre point ouk that kthe agents ignoced the instruckicns of the
U.2. Attarney's office by unlawfolly s2atering the aeartment, and
then ook an inordinate amount of Eime b0 geb g warrank. The 5G
ueges that the guesktian of whethery cxigent circumstances required
enkry into the apartment was a clese one and that che agenks
abkained a warramt as so0on as they oould. To me the tell-kale
Fack of Ehis case 1= thak, once they woere inside Ehe apartment
armd Sertain that there weare on ather accupants, the agents chose
Ep secure it from the inside rather than the ouc=ide. This fact
zeems ko indicate that kthe police prefer interpal oontrol over an
apartment o external conktol.

51n seme situations, the police might he tempted to begin Eheir
search before [=ssuance of khe watrankt, pacticularly if the
cvidence they hope to Fing might become stale in the interim.
Because the palice are alone im Bhe Juwalling, a premature soearch
would he ALfficult ko discowver.
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under traditicnally 4th amendment theories hocause bhe agents did
nokt exploit the illegality to ohtain the challenged evidence.
The Court may wish to apply the excluzicnary rule anyway hecause
It is probably the only effective way of deterring such canduct

Lo ERe Fykbure. The excluzionarcy rule 15 Eog draztie a mrans of

CcontIolling such behavior.
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This i3 merely b identify whabt are Ehe Drindible

Fene
g

poinks - &t least Eor me - in kEhis interesting Fourcth
Amendmenk case,

New York ity Palice had prohable cazuse ko Aftest
pertitionces for possestsian and dealing 1n oocaine. as they
had seen them deliver a package to bwd okher tersons.  The
agents Eollawed the recimients of Ehe pachage and arcested
khem, tke package containing - as helieved - cocaine.
These artestoes Lold kthe égcnt that the cocoine had come
from petitianers,

The agents enkered petitioners apartment withour a
gearch warrank, after having arcested Sequra as he entered
the building alone. The sther petitioner, a woman nameard
EﬂanJH-EIFl- itn the apartment with threc other persons.
During thae coucse 9f a search for people, Corbtain cvidence
of drug dealing was observed in plain view.

Althaurgh the agents reduested a search warcankt, 1t
was nob dcliveted for nlAetern hours - Auring which bime

the agents remaincd  iaside the apattment, ﬁg search



par=suankt ko Ehe warrant kutnhed wp lacrge Quantiktieses of

conaline and 330,000 in cash.,

THE FOURTR AMENNDMENT TSS50F

g

The EBC soncedes that the warrantﬁLé&t epkry inko the
apartment was unlawful, apd Ehat its ococupakion Eor
nineteen hourn was 4 seiznee.  They had complete dominion
and control over the apartment during thar time.

The 5G analeogiez this %Xind of "seizure™ ko the
staking out op securing of a resbdence toe mainktalm the
status guo wanki} the warrank can bhe abbalned. Tnited

Gtates ¢. Jeffeors, 32 0.5, 485, 52,

The 5§G also coneedes %hat the evidence found  in
"Plain wiew" was a produckt of the 1llegal epbey, 3nd was
propecly pucluded. 7This case therefore inwvolves only the
admissikility of the cocaine and money Jistovered in the
thorough =garch pursuankt ko 8 warrant.

I da 7k agree ERat Ethe warrantless entcey  and
cceupation of A private residence is the eguilivant of
staking it ook to preserve the sfatus Quo. This leaves
Ehe question wheeher the "fruic of the pelsopecus tree®
doctring applies, or whether the warrant is an intertening

arn Lndepondent ovent,



But the facts Ekhat prompbed Ehe agenks bo request a

wircant were leataed prierf ta Eheir eptry  into the

apartmrent. what Ehey did find after entering was
corroborating, buab—gokrd thé =earch pucsuant to che
Wwarrank e e HaﬂﬂPrﬂhablE cavnge b belleve thatk gocaine
was present but ik had nobt been seized or even located,
Thus, strickly speaking, the case iz not a "fruiks™ case.

See United States v, Crews, 445 1.5, 463,

EXCLUSTOMARY RULE

Fetibloners argue strorgly that policies anderlying
Ehe Exluesiomnary Bale =homld prevent police officers from
acting as they did im Ehis case. One ¢an agrese that the
warrankless ooccupation 2f a private hamg for ninecsen
hoes 1= ogukrageoys, Yeb, the pubklic pavs a high price
far khe application of the Exlusionary Rule, and here %he
evidence ak {sgue was seized purszuant Eoo a2 lawful warrank
- one bazsed non prahable cause in poszession of Ehe nolise

before the entry.

L.F.I". -TE.
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ANDRES SEGURA axn LUK NARIMA COLON. FETI-
TIONERS ¢, UNITED 5TATES

0x WHIT OF CERTIME AR Td TIHE LASITED SETATES CROUHT OF
APTEALS POR TIE ERCOND CIRCLNT

Whneary ——. 1kl]

Coer JUaTiE DURGER deliverod the npigion of the
it

We granied cefliorari fo decide wrethor the Fourth
Amemdment Teguirds sappoessioe uf cvideee seized inoa pri-
vale hotne paesiiet to o valid searck warrunt becaese thae
baw ondpreement offieers hod Qegaily enered ke kume pror
tn Issnance of tee warranl when thay had oot seiz2ed oF ok
servend the contrabrand now sunght (o e suppressed.

L

In Januaary 193k, the Mew York Dreg Enfureement Tack
Furee  recens el mformation  indfouting that  peltioners
Anddres Scpura wead Luz Merdsa Colon probahly were rafhizs-
ing o eoraine feem their Wews York apartrent. Acting om
this information, Tusk Faoree apents mainaieol censtant 20r-
veillanee over petitionees unidl thelr arrest on Pobesaary 13,
1951, O Fobtugey 9, agents abzerved a macting Tetweern
Segmra and Ererique Bivodalla Vidal, doving which—as it
Lator devaloped—the two dizetizeod the pozeinbe sale of oo
caine ov Fepura to Rivudals,  Teeee davs later, Sopara ool
rhre] Hiviedala sl agresd bo provide dim with one-halC ki
s af cogaiee, The twn agee e that the dalnery wonld
Do vsdede b JuR) pome Rl sl 0L Tt -Soaw| pesiaoreTt 1
Quevns, Mew York,  Eivwlalla angd his fancés, Rsiher
Farri, acrives at the roslaurani al 300 p, o, @ ageeer.

fgﬂw

ﬁm { ¥

Pt
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While Segurg amd Bivadats viettew] inside the restadrant,
girenls obeerved Luz bMacina Colon effect Lhe delivery of a
bulky pavkage tu Parra, whe Ral pemainec in the carin Lhe
restauranl parking lot. A =hnrt time after the rlelivery of
sl package, Bivudans arndd Tarca bef L e cestaurant and pro-
cegded Lo their apartirent, fllrwed by Task Poreg apents in
iwo ears.  The apents =loppad the couple @ they ware gboul
Lee by Bivialalid's spartrment,  Une of the ascst: azked
Farra if she had nomn in O Deewn paper bag e was caer-
ing. Parry responded tha: che dil not, und she teaedreed the
bayr in the dicestion of tac upenl. The apeni zaw inthe bap a
glassine ervelnpe nf white powder which was lter deter-
maned o be cotaine,  Rivodala amd Parra were iomediately
armestud.

Bivudalla and Tarta were wdvized of their constitutisnal
rights; therenfter, Hivudalz agreed to cooperate with the
law_enforcement agents. He admittad that he had e
chasod the cocaine from Begrirn aral he ennlirmed that Colon
had made the deliver ot the st sestanrant eardier that
Aaw, s the agenes had obeerved,  Bivudalla inderined the
agents that Hepwrn was foocall him ok approsinetely 100
Bo 0 LG s ing su learn i Bivudalla haed 2old the e,
IF he had. Sepura was to deliver sdditional cocaine.

Briween 63 aml T pome, Task Poreo agent: soupn
anal Peceiverd @uhorszation fram an Assistant United Staes

TIRTET b6 arpest RegnlEn all Colon,” T TTe dwens were l-
vized BV the dssizfnet TInitad Siates Attorney that a searek
warranl for palibioners" apartment probahly could rot be ob-
cainaged kil choe Jel oot cdan sl ST 1l sygenls sbild -
cure thi premizes 1o peevent e destrction of evidencp.

"Thobs ame fone Magetrales o ke Swther etrecl . wid four :'l!u,,.:-
trLle in the Zaster: Distrct Jos! why nn mgeeerale s seached Sun
Werk Gni e e Pepmcare 12z el om0 Vebray 13 55 nag e slud el
W ewmmaer] this snsaton oo ke s Jabesl el T one
verside g,
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Al mboul TAQ poome, the agent: wrived at petitioners!
apartrment,  The apartrenl wus not lighied sl thaere were
o sounds from within,  The agests bepan theic sueveillanee
Crosss the Bee stairg nedr petitioners’ aparimenl.  Afber ap-
proximately theer hours, during which no onc entered or Jaft
the spwriment, however, the agents rocstablished the sye-
veillsnee from outsile 1he spavtment builing,

Al 11:13 p. m., Segura, wlome, entered the apariment
buildivg,  He waz immediabely aerested in the lobby by
agents aed foreibly Token to BiZ hied Tider apartment,  He
claimeaT B did Tor Feside in Lhe bwillimgE. . The agents
snocked on the apartment inor amdd, when @ wonan opened
the doar, they antered with Heg*.:m Wirhipll peUesting or
POy ing ]'.II'_Tl'I"lISHL'IHI Ae woman wir Jater identified as
Lur Colen.  Thore were “Rree persons in (i livisg voons of
the apartmoent i adedition o Culan. Those prosent were n-
formedd by the apents that Sepura woas unler aevest, and hat
a search warsamt fie the apaetment wig belg olitzed.

Follwwing' this briel exchanpe in the living roem. the
aganis cor I'h:l'-TIE-'I'J. i ‘:-E'E“l-l'l"lt voencck of e entire r.'lj.'ld.l"l'.".'EL'IH'. Lo
ensure Tat no oné #l5ewas 1heve Whn migh: pu:u'ﬂ:e_"'hrmt Lo
their safety or destroy evidance. 1o the promess, the agents
ahezerved, in f Dedrooe To i view, o triple beam scale, ars
of lactose. anl nomerois small eellophane bugs. SNone of
these ilems were disturbed by the weentz,  Followieg thiz
Ereniterd zooweiey oleck, Lus Culun wae arresled.  Enothe
avirch incident e ker arrest. sgents fond §noher e A
Inadad revolver and nuoee than S2IRED (R e, Tulus, Sesors.
and the other cecapanss of the apartment were aken to Do
Erforesimens Admiasisisdion hudq-.urte )

Twa Task Fures agents remaals el ~u-l:|.[ bR LpaEL e
o .ﬂy_ng_ L'_E,:"_ﬂ,lfml" Becuse ol "TiliniGesfFative ey
the wartaht applieativn was not presentled to 1the muistrate
e Gl g Lhe next day. The wuarrant issuoed-snd was
exeruted AL apnroximately GaM) oo Hlmﬁf; uEs aftee
the inkial eniry inte the apartment,  In il ooifrh pofzuan:



A hie— ) PTI0M
- SEGLRA v USMITED STATE:

to 1he wurtant jhul followed, ppents discoversd almoast thres
prunds of cocaing, 18 pounds of 47 caliber ammuonicinn GgLing
the revolver foundd in Luz Colan’s (osseasion at the time of
ler arrest, more than 30000 cazh, o revords of narcolics
traveactions.  These iwems were seimed, togpetlier with Lhose
abserved rluring the security check the provivas nght.

Hefore 1rial e the United Stites Disteict Cowrt o the
Ezsterm District of New Tork, poiitioners moved Lo suppress
all of the avidenre saizod from the apartmeni—the Kams dis-
eavered in plain view during the initial security cheek and
these found durcing the sibsequent wartant search After
full evislentiacy bearing, the Thatrict Court grantiued petition-
ers' molian.  $uidled Slaler v Segare, Noo 2l-CH-RS)
(E. L XN ¥. Muy 146, 19511, The coteet maled that there
WO B0 exie nl Circlnstances Tustilying the e enlry inie
the apariment.  Accorawngly, tf held that 1the enimy, the ar-
vest of Colon ane search theident o hey aeeest, and che effuec-
bive seiauee of the diug paraphertalia inoplan view swere ille.
gl Tke couet omdered the “fuizz” of thesg searches
subpresscel.

The Lstrict Court further cnmeluded thas the warrakt
Tater szued was suppartad by ifonnation suffivlent ta ¢stah-
lish protahio cause.  Howewer, inoreliance opon Owitoed
Etates v, Credfin 02 P20 858 0CARY, cert. denfed, 4191, &,
PO £1574), 1he court held that 1he evidenes senoed upon ax-
cutian of the warraet wag alzo to e suppresaerd as “fmie” of
thes Seitiod Megmal entry. The court einphasized that the evie
detes saizad duriny the warvant search woull not inavitahly
huve heen diseoversd since Colon might havoe dosteowed ot

Brvalalle and Farm were mdieksd wilth petlioners and wens chorged
witd une s of priesessian with nsert 2o disiebage oeehadf gtogeem of
CaHRiTe e gRe geeanie 5eed oo loloeren enoazes e reeision Beoa pled
ailty wotke oharera, Vher e m e Zaimict deart e snperse Lhe
unt skl kilegram ol evwaing Fomd o Pueen's pessoe ot Bae Tinme of ke
abters lnoon She il thar che Tk Forts aveals kal =lupism] Lem im s -
nlatior nf Terry v Do, 252 L0 =01 L3E The ez deniead Bhe paecign.
Fiviclally an Farpz abercaded e be semoopeong Ly e sl Ceat

EM_P'
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Facl the agente nob iliugralyv enterec the apartmant and ox-
chuded her Troae the premises,

The oversment appealed from the Diztrien Court’s order
as poermiited by 18 O 5 C, 33751 41978).  The Cuwrt of Ap-
peals for the Seconid Circust affrmed in part and reversed in
part.  Ihtfed Shafos v Seguera, W35 K. 20 411 (1980, I af-
firmed that portion of the District Cowet opindon holdieg that
the initigl warrantless enbre was not justified by exigent cie-
cumetanees, and that the evideney dizeovered ik plain view
on Lhe mitial entry must be suppressed.” The cutrt re'ected
the argument, by the United Btates that the evidenss in pladn
wiew should net be exelwded beeanwse iowas nel “scized” unl
alter the sesreh warranl was sevared.  Belying upgn its de-
cision in £ nited Statea v Agopite, G20 F. 2l 384 {CAED, rer.
aenied, HO T, 3 83 (198F, the Court of Appeals reversed
that partior af the District Court halding requicing sunpres-
sion of the avidenoe seized during the warvant search.  ‘The
courl doscribed as “uwradencilly umsouwsad” the Dhistried
Court's dewision 1o seppress this avirlenes i pard beeanse it
tright stherwise have boen destroved br pelitianer Celan.

Fetitioners subsequen:ly wepe tried hefnre n jury in the
District Court asdl convivbod of conspitaey (o disteibute -
cairwe, 0 viplation of 2110 5, Ol S 816 (1UTH), and of distribot -
ey s possesaing with intent to distribee eocaine, in viel-
il 21 U, 5 O 84 La) ) (1975, Theresfter. the Second
Circwit affirmed, rejeetings claims by petitioners that the

*Bath the Diztrive Court amd tke Voot of Appeals heid hal the irital
Pk inta Hhe aparzrenl was el eeiied by soge] cieramegaroee, and
raus thar 1he dlemas Azamercd ihoplan vies danirg the lacited secenty
chieck hal o b scppressed to oTect e purpiees ff the ook Amerd.
mend. Toe Unired States, allhacgh o cloes b cargele e carrecihess of
enie moldmp. e ol cenlest 0 e Lours. Because Lhe grvermioeat
ks slecufid mol Ln prids 1 armament thak cxipent coreameLanees raisted
woe msd fwg sl A ones sddress ghes acgaer of Ther Cewel O Appeals de-
mivn. We REE eneedtisl cany wilh wheliner Dhe Ceord of Appealy mogeriy
detenmined that Lhe Frurth Amendment cdd re! sequire seppression Al the
wvulenes sepel dering exeontion el the valld seneranl.
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gearvh warrznt was procured throuyh materisl misrepresen-
taliomz ard that the evidence ob teial wiae insuffoient s &
matber of luw 19 2upport thelr convictions.  Luided Stales v
Beguerg. Mog, BI-K2, BI-10NM (Junc 29, 12 We granced
Oitliorari, . 5 —— (193}, and we affirm.

a =T

11
A

Aa we have noted, the Court of Appeals aeroed with the
Districy Court that the initial citry o the premises withot a
wartant was ool justified by axipeat ciccumstances, Mo re-
view of that aspoet of the cpae was sought and no ks con-
cermng items abzerved oF seioed on the iritisl entey iz before
the Courl.  Tave only issoe apw bofore the Court s whethar
contraband firsl discovered ard soioed when found inoa
search under # valid warrant should e suppressed,

The Suppression ur Exclesignany Tiule is a jucicially pee-
serihad romnedinl megoaee and ns "with any remedial device,
the applicatios of che me Bas Deen mesirictod o those arpas
where its remedial ohjectives ave thinaght o=t effcacioges
sirved,”  Dinader! Blafes s Cwloodre, 114 08 52 3
(19741 Unader this {fourt’s holdings, the rule reaches not
oty primey evidence digeovered dring an ilegal seacch it
seif, Mopp v Ol 07 10 5, 643 (19A1Y Weeke v [ifted
afates, 232 T 50 353 (1314 bat alzo evidenes later dizeoy-
ervd wnd characterizod as “Trait of the posonoiz tres.”
Nordoroe v Chited States, 305 UL S, 5054, 341 (14450 I mex-
tends e well to the indireer as the Sireet produel=" of uncogs
starktionga condwct,  Woreg Saae v United] Stecfes. 370 U R
7L, 48q (L9

The question 1 be resalved when a defendant elaimes that
wolifence 1w ainted” oe iz Cfruit™ of @ oprior dlegsdity s
whather the canleeged evidenre was " oo 46 by exploild-
Lo of [the imatkal| Clegality or instosd by mease sufSeiently
distinguizhable to e pureed of the primars waint."™ 04, a6
A58 (entation orutted). Exclosan of evidence i3 mae appro-

i
¢
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priate if the nesus between the tllegal conduct and the diseoy-
ery anil seimire of the evidunee = s attenpated a3 to disei-
pate the tzint,” Nardowa v, Ladiled States, supra, 304 T &,
at Zi1, or if poliee Rad an "nelepecdent source” for the ovi-
denge.  Sifverthorne Lumber Co. v [nited Sbatez, 251 1, 4,
28y, 482 (1420, In other words, suppression ke feguined
ohly if the challenged evidenee an b seen as deriving Erom
the illegality.  Lomibed Stutes v Crews, §45 17, 5. 63 (19500,

Petitianers’ principal argument is that the contents of the
:lp:l.rtn'u:]'l‘ “and thus 1he evidenee noi in "uest it W woh-
EtrU{'t:l‘-'E'h' Cgeized” when the agents entored and Fetmaifed
an the premises afer e lawful sccupants were taken fiio
cuatgd ! it iz eorlended that becsesr the oontesks wero then
under the conlrol of the agents and o one would have been
purmitted i ramove then firetn the premizes, a seizuee tonk
Place.  We eannot avcept this elaim of “cons tructive selmre,”
Stzure, in this context, i forcibly tading poszessinn of Lang-
hle property: here the property that was observed during he
initial unlawiul entry wis excluded by Both courts.  In thiy
Court the challenge of patitioners is Qirocbed ol e w8 Wdened
first discovered and sefzed wiew the warranl was exesatad.

Here the ooeupation was not for the purovse of 4 comprae-
hernsive ]I]bpﬂ.‘a]%‘ETT_LEFMEmI RS TO WATEVEF GOV FALART But
to prevent Thi t[l_r-l:rE:"'E_un ar remeval of incrimieating evi-
denie. - ThiE ARchlz o il ot keew that the pyidence now in
guusiion was witkin the apartment gntil 0 was diseevered
and =oized oniter the wartsnt, By the time the agants re-
furneil witl the vaial warrsnt. the abjective of preventing
destenotion or removal of evideres wis aceampliahesd,  Only
at that point was & =esrch condpcted and an actual selzore
e eeten],

Petitioners draw suppart foe thesy cnecestion thal the -
lial entry ard seouritys nf the apartment canstituted moseiznee
of §Ls gontenty from the Ninth Civcait Conrt of Appeals deci-
siubg i Coited States v Lawina, T8 F. 30 386 {1983 and
Claited Stedee v Altaed, 6234 FL 24 1152 11930, [n hath of

Lvstn ey
.-
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these cases it was held that an i'legal epery inta and accupa-
tion of a hotel room to secure the progdses pending izsuancoe
of 2 warrant wia 4 “seizure” of all the contenta of the poom
within the meaning of the Pourth Amendment.  We rojeet
thia reading of the Fowth Amendment, and in so doing we
embraer the contrary holdings of the majority of federal
42-:}1!.113 'l-'.-]uLI'J have addrezsed the que&hnn"that E_T'-“E"E SEENT-
Lng of p [:rrém:be-s does mat constitute g seizure of z2ll items
therein. ~“See e g, L'nited States v, Beok, 682 F. 2d 527
(AN 191 CUritedf States v, Fitsharres, 312 F. 2d 416 (CAS
1938, cerf. demied, 481 UL 3. OH (10M1) [nited Stales «
Horman, 614 ¥, 24 5] (CAG), cert, dended, 446 T2, 5, 952
{1380 Laited Stutes v. Edunrds, 502 F. 2d 438 (CAl 1579},

B

Petitioners arpue alternatively that even o ke evidence
was e suppressible as primary evidence "egnstructively
srizend” by reason of the illegz: entry and scopation of the
premises, it shonld have been excluded a3 “'fmuit” of ke ilegal
entry.  Resalution of thar ¢sum depends o whether the
sgenta had independent wdariarion. apart from the imatial il-
legal catry and 19 aour aceopation, oo whick a valid warrant
rowld have issued. 1o Filvestheme, supra. at 393 (emphasis
sdded), the Court settled that jzeue.

"The eszenca of a provision forkidding the acquisition of
evidence in  certain way j» that not merely evidenee =0
acipaived zhall not be used before the Court but that
shall not be used at all,  OF eourse this does net mean
that the facts thus shraimed beeore saered and inaecessi-
Ble. ff krowiedge of Mwnl 19 guined from an Oudepe nd-
el wouted they mury be proved N&e any ofhers. but the
ko ledge pruned by the Government's gam wgng an-

nob 3 userd by 3% in the wey proposed.”
Here, knowledge of 1he presence of dbugs in petitioners’
apartment w5 gained fram an inlependent source, 1. ¢ the
ratements of Rividalla and Parrz made e ggents prioe to
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any entry of the apietmient.  The reeord meveals thal apents
had mantsined worveilline over petitichers for & number of
wrehs, abdd had observed petitioners make what appeared oo
be sales of cucaine on several vocasions.  Aside foom the ex-
tended surveilianee. Kiviedalla bhad told speuats after his ar-
rest that petitioners had aoppticd ki wilh cocaine carlice
that dny wnd that he bad wot purchased al) of the coesine that
had beon offered by Zegura. 1L was thut information on
which a warrenl was jssued, mot anythicg discovered diuring
the mmtial eniry and ceeupation.  The infonnation wading 1o
tho evidence now challeeged wis 201 ih any svnse dertived
from or pelated to the iMegal entry of the premices.  In chort
what waz diseovercd and seized under the warrant had no
wexuws with the initial entey ar the 19 howr eeeupation.  The
illegality of the inival vniey therelore o= irrelevant ander
Wirng Serae, suepre, and Suverfhorie, eupra,

A3 we have nded, none of the ovidence mnw challenged
wigs digcovercl or observed by the apents during the initial
entry or secdrity cheek: nor did they obtain any infaesation
duting that eéntry and search that centribated 10 *he Luter dis-
povery of tha savidence now challengped,  Until he wareant
was axoribed, apeets had ie Bhowledge that tho evidence in
qlestion was on the preemisss.

The evidowee now challengred woas dizeoversed uring the
vwadid waerant seareh; it was produced by that seaech, nnt the
veinr iliegal entry. Hail polive not enlered the apartment
and performed the limited secority cheek, and iestearl oon-
durted] om oxternal stukeont o prevent anyone Trem entering
arul destroving evidence, the contralbumf now challensgad
would have been discoverdd ahd seized procely as i was
here. There was nu exploitation of the ilegal entry b the
wgrnibal they did pot mueee s foll seareh of the apariment. but
simply awaiterl 1wsuance of the wgrrant,  The evidenee hald
admiszible oy the Cour of Appeals clearly was not tainted hy
the imitial cntry wick 19-Your eccupation.  We jpree with the
Courl of Appeals that it was ervor Bor 2ke Dhstrier Cowrt “[o




ey S RN B I |
L3 EECLURA » VHITED STATES

peraline the prosceution for the unlaoatiol sebey simply on the
bocis that percons wers in the apartment whie might other-
wise huve desdrayed the evidence, beenuse we find sueh a
Dasin prudentinlly wnsond.”

Petitioncrs muke mueh of the 19 hour delay in securing the
warrant s the aments’ physival S2eUpation of the apdetiment
during that time. (W course, the 1% hour cecupalion violaled
privacy rights but the questinn i5 whether that occupation
had amny WNEAC i whEL SFideTier was feund Laker under the
warrant search. The extraccdinary delay on the warmant is
unexplared, but it §s aleo wholly irvelevant te the logal
issues, T -
“Mn this recard, the Court of Appexls correctly held that
1here wus an independent sauree for the diseavery of the evi-
denee now challenged,  Eifverthorne. swepry; Worg-sie,
AL

Afferred.



Jamuary 2, 1984

Bz=57098 Segura v. Untted Gtates

Twaar Chipfs
Pluass foin mer.,

SEncacely,

mhe Chicf Justioe
1fpsas

Ccod The Conference



Bppr ey Qowxl of by Eated Biniew
Mprhmpton, B, ¢ 2053

CHAHACAY &F
JUn L J0HN Pl ETCYESS

Januacey 3, 1984

Be: 3JZ=h 0R = Seqgura v. United States

Cear Chief:

Brecause T Find the case somewhat more difficult
than your opinien indicates; I will be writing
caparately.

Reapectful 1y,

A

The Chief Justioo

Capiez to the Canfereonce -



$ogrrnr Cooxt of thr Hrideh Binira
Hnehington. B, ¢ g%

cHAHACAL 5T

JUSTECE Wil Ll | AEMRkGJIT /

. Janygary 1, L1924

Re: Mo, E2=523H Segura ¥. Lnited States

Dear Chiwmf:

Pleasc jolpn me.

Bincersly, J,q_.‘-"ll

\

The Chict SJustice

ce: The Conference



Buprems ot of K dmited Blates
Fasitngton, B. £ 20345

EnlupkfAY GF
AUSTICE A=FON & wHI™T

January 3, 1984

He: B2-5298 -

Segura and Colon v. United Statkes

Dear Chief,
Flease join me.

Sincerely,

A.

The Chief Justice
Copies ko the Confarcencse

cpm
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Buprome @onrt of e Wwitey Soctew
Maspimgten, B. 4. 205543

SH A BN O T
WUSTICE W, 0, BFEEN WA, SR, ’ ..

Uniteﬂ Etates“
L e SRR -?v . S
o Dear Chief, - _
ST S § | walt on John's welting in the
- Siacerely,
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Sugpreme Qonrt of W Fioiled Bbaten
‘Wralpngter, B, 20543

CrulAANDY O .-"'.f.-

SUSTICE THURGDOD MARSHALL \L/fff

February 13, 1984

Bi: HNo. 832-5298-Segura and (olon v,hU_E.

Dear John:
Plpase join me in your dissent.
Sincerely,

Al ¢

T.M.

Justice HFLevehs

e Thoe Canfiersnco




Bnyrreme Carnert of He Yinkded Sixtes
Bzefmghm. B, €. 20543

GALHAAY OF
SJUSTICE wu, J OEEMMAM, JA.

February 13, 1548

Mo, B82-5298

Eegur:a v, Iniked States

Dear John,
Flease 90in me in vYour diszent In
Ehe above.

gincerely,

Justice Stevens

Copies to the Confecrence



Bnprewe danst of t))r Makled Srateo
Toeafimtton, S, € 254G .
i

-~
g ud . r
W E D HART i oD S L™ F"?.:'E "'-"r:l'r E-.I--' }934

L/f’

For Mo, B2-3288 - Boaur

v, United Srates

114

eagr Chief

This wase gives me greak difficulty, for I cannoel easily
gt aside the L9-baur occvepation oF the gpactment. Yet, It
legues me with a feeling of disgomfort, for, as is so often the
caze, these petitiances are abyiowzly guiliy of substanmtial
alfcenses under the drug Jews,

T mow think, hkowewer, that Jehn's anaivysigs is the corcrect
one apd thar we should vacate and remand the case fﬂr_fUEthET
oragecdinrgs in the Distrigk Courk. I therefore am Joining
John's apinion.

Sineccely,

f
?{’fﬁ"*’”k

_l—_-'I‘\\

Tne Chief Juskice

oo The Conlorence
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Sepriine Ceart of the Hnikeh Bhater

Thalbegtan, B opzna

Telap il Of
= E AT Y L Py, b <R

Bo: %o, RI-G2958 - Zagura w. United fitates
Dear Jenn:
Ploase Joid me in o wour SLooenl,

Sincerely,

o

JUBLICce Stevens

¢ The Conference

Febryary 21:
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Snpreoy Qonrt of the Brited Stabew
Wunkington, B, €. 20543

CHAH LR oF

The THILF GuErIGT May 1l&, 15&4

PERSONAL
————

MEMORAMDOM Tz Justice White
Justice Powoll
Justice Rehnguist
Justine Q'Connor

BE: #I-579%8 - Seguca v. Ynited States

I haye wrestled with this case for geveral weeksa now,
I take the uhcesval step of attaching two dratts, ane of
which (A] is close to the first draft origlnally
cirgulaked,

Draft A would hold that we poed nat decide whether
there was a seizure of the evidence when agent:s entered
and later zesured the apartment, since there was a wholly
independent source Eor its diicovery. In other words, A7
holds that whoether there was a seirzore of the evidenoo
when the agents entered and gBecared the apartment is
simply lrreievant because Lhey had an indepandent source
For Lhe evidence based on informatlien known before the
entry,

Crafe B is essenktially the theory advansced by the
Seliclteor Genceal and pethaps preferred by Sandra, with
whom I have conferred. Drafr "B assumes that there was a
seizure of the evidence whon the agents entered the
apackment, and goes on Lo held that bhe seizurds was oot
unreazonable, primarily because the occupants of the
apartment were in the custedy of the officers Lhroughouk
the doration of the geizure. DraFk "B" would also reject
petitiopners"' alternative argument that the evidence should
have been syppresaed as derivative eyidence, on the basis
that the warrant was issued on Lnformation known €0 Che
agents befere they entered and that thie constitutes an
independent source for Ehe pvidence now challenged.

I tend to prefer Drafk "A" berause first, I think
that the inguiry into the independent souwrce [&8 all that



e

is necessary and second, it Aiffuses the dissenting
discussion Eocussing on the "198-haur ocgupation,®™ But
there is also merit bo Draft "B" which 1s limited in six
or seyen different ways and has the benefit of giving usg
maximum Flexibility in this sensitive area in Future
cases. I am willing ko ahide by the Wishes of “four.”

Regards.

3

Justice Whike
Justice Powell
Justice Behnguist
Justice D'Connor
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lipsrms May 17, L98d
SEGMEM ROBERT-FOW
MEMDELE DM

To: Justice Powell

From: Eob

Fer Hegara w. United Stakes

Very briaefly, the Chicf's three deafts can be summarized as

fullows:

Ftrsk Nralt:
il no b
=the initial entey did not costitute & seizuke of the

contents of the apartment
-1f the ovenkwal seizure af khe evideonce was Ln any way

derived from the illegal entry, the taint is cured by the

Tindependent source® rule.

ODrafe Az
—-Ehe Question whethor the [nEkitial erntrcy was 4 "seiZure® (S

irralevant beoaguse the evidence was seized again laker with a

B tatm o et —n

valid warrant
-the evidence finally seized was not "decived™ from any

illeqality; the initial entry and tho cventual zearch wote Lwe

separake &rd diastingt event=; probable cause For the gearch care

e — s T T e T

from 2 source independent of any palice hehaviar




DrafEr H: "";5-5

=assumring, arguendo, that ehe initcial entry was a seizure, it
wat nob unreasonable pnder the botality of the Ccitoumstances

-the actualiy seized evidernoe was not “fruit of the poisonous
teee” Dpecause bthe police had an independent soucce Far bhe scarch

warrcalit

A= you can see the reasconing in each ©oF the Jdrafbs 15

diffecent. I sStill prefer the the First Draft. It seems Ehe

[ el —
r ———

meak atralghtforward, amd mosk conslstent with the heldings of a
maderity of the courks of appeals. Unfartunately, it appears
that the Chief was unmable ko ponvioce Justice OFCannor.

If T had to choose between Draft A and Draft B, I tbink I

would go with prafe B, In Draft A, Ehe Chief anellics the
“indEPEnﬂﬂnt SOUECe ru1€1withnut deciding whekther the evidenee is
p;i;;;;a:;‘ﬁ?:E;E;?;;T1L?E?ﬁtﬁﬁ:xﬂ:E:T;;ﬁ;;;:;F;;; 7 "constructiwve
seizdgg:fg?ﬂ;;;#;;;;ent5 of the apartment, the evidence is

orimdtbyY.y TwELl mew: the ipdependonkt source rule has applied
o W,
only to derivative evidenoe. [The "inmevikable digcovery”™ rule

aoplies bto primary evidence.} The implication of Drafs A i= that

—— ]

the police cap seize evidence without a warpent and held ie as
W——-—-—h

long az necessary £ get probable cause From am independent

caltkce.  The two stages are Viewed indepentencly.  This Scems to
——

vk @ siqnificant change in Ehe law. Alse; the egregicusness of

the palice conduct in seizing the evidenoeo 18 ilerelevant undny

the reasoning in this docaft.



Drafk B addresses the sejusure guestion without deciding that
a seizire has actuzlly taken place. Thiz estahlishes that khe
cridense iz derivative. Alsa, Ehe Chief has left ehe doarc open
it future cases to fipd Dolice ooccupations unreascnable under
cdifferent circumstances. (Bac see, the holding sentence on page
13). This approach seems analytigally Proferable o the
reandning in raft A.

Fegardless of the drafk vou decide to go with. I suggest that
you leave yourself the option of making suggeakians Eor changes.
ALl of the deafts seem faicly "rough” and ray nees sore fine

Likning.



May 18, 1384

82-52%8 Seaura v, Unlted States

Pear Chigf:

This is in reply b your memorvandum of Maw 16,
cequesting our cholce bhetweap Drafts A and B as eirculated,

I jolned vour Firatb Draft, and it remalna my ficat
choite. Draft A, if a substantlal revizion of wour first
Avaft, RFee pp. B-12,

If our cheloes aAow are beEtween Dratks A and B, I
incline towdrd Draft B, AS you nated in your memorandum, LE
iz a ggprialagkcry approach. Ib i=s important, of course, tO
Bave & Court. I okave no trauble wirvh plbher wour Ficat
Graft or Drafe B, If four ether Juscjoces prefer Draft A, I
wiil take a Gescond losk abt 1e in light of the changes you
have made,

Sincerely,

mhe Chief Justice
lfpi=s

co: Juekimes White, Rehnguiat and OfConnor



® Q
Sigwems Comt of the Bnited Blatew
Washington, B, ¢ 20523

CALmpESL OF
JUSTIEF WLLLAH H. FCH Y QST

May 14, 1984

Ee: Ho. HZ=5290 Segura ¥. United Stakes

Dear Chigf:

Like you, I prefer Draft "A" in preference to Draft
"R.®" I kthink Draft *A"™ is clofer to the position taken by
the Conference majority, and re-=ztates and applies the
Pindependent source® Joctrine in & useful way. Draft "BF
simply holds that a particular seizure is5 reaschable of its
Facts—indeed, the "holding®™ Iz 50 limited by the language
in the second paragraph Iin bBraft "B" that if that were fo be
the prevailing opinion oane would have to wonder why we
granted certiorari in khe case.

If you decide to go with versicn "AT I hope You will
congider incorporating fcotnote & from versiom "B" into ik,
zince I think that foeornote makes a useful point. If
version "B" 1t preflerred by others, I hope at the very least
you will drop [ootnote 7 from it, because that footnote
introduces unnecessary speculatios inko the opinion and
highllghts the wery limited reach of the Court's decizion.

Sincerely,

w

L
The Chiefl Justice
oo Juebkice White

Justice Powell
Justice O'Connor



Suyrenre Goort of e Bnited Sluten
Washington, B. €. 20345

EHa-imrkh OF
JUBTIEE LEOWIA F FOnCLL. AR

Bi-5298 Segurd ¥. Oniked Skakes

Pear Chief:

This is in reply to your memorandum of May 16,
cequesgting cur cholce between Drafis A and B as clroulated,

T joined your Pirat Draft, and it remains my £lret
chelce. Draft A, l& a substantlal reviasjon of your £lcgsat
draft. See pp. A-131.

If owr cholces now are between Drafts & and B, I
lncline toward Draft B, As you poted in your pemorandum, 1t
iz a satigfactory approach. Ik ie important, of course, to
have a Court, I have no trouble with elther your First
Crafe or Dratt B. If four other Justices prefer Draft A, I

will take & second look at It in light of the chapges you
have made.

gincerely,

The Chief Justlce

lfp/ss

cc: Juskices White, Rehnguist and G'Connor
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CraqdEhm o
JUSTICE OvAGM H WHITE

May 21, 149484d

Foe: HBZ=5798 = Segura w. Unlted Skatex

=g Chief,

I would prefer version "A", but could
Join "B" with zomc changes., With reepect Eo
*", however, it Seemg D me that Your dis-
cussion of Chambers, ©Chadwick, Sanders,
Flage, Munsey and Rawlings on pages 10 to 12
of "B*, iz very relevant to your rejection in
"a" of the notion that the warranted sei:urce
was a fruit ofF a prior {llegality because the
evidonce might have been deetroyed or re-
maved ., That discuesion suggests that the
deztruction argument is legaily, as well as
prudentially, unsound. But [ could join "A"
in lts present Eorm.

Sincerely.,

The Chief Justice

oo Jugkice Powell
Justice Rehnguist
Jueskice O'(Oonnor

cpm
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JUSTICE SANDAL pAY DCCHMIR

May 21, 1934

Na. B2-529% BSegura v. United States

Dear ChicE,

Like Lewisz,

I prefer your Draft B, It is
more carefully tailored to the facts of this casc

and leaves more ooom o consider mwore egreoicun
facts in the furure if the need arisss.
ageree Wwith Bill that FH

I tend ta
¢ 1ls not NECGSSAry.

I aleo will certainly take a closcr look
at Draft A if you cannct get 3 wvotes for B,

Sincerely,

i PR

The Chief Justice

co: Justice White

Justice Powell
Justice Rehnguist
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et 2 2letgnind . B o Pt Feor: The Chief Justice
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! IM"’-M% B W Keciren:atod: _HQT E_I.Q_H.d
pordin. mbed ~ 1, 4 Feteante h“-‘v}'ﬂ""“f
2nd DRAFT, o el foge,
L B ey
*ri?-{%"“‘( 4 IE T SUPREME COURT OF THE UNITED STA TE§ i L

———ln, oy -1,

M, B2 AMe
g Rt & *}ir""éfu*eﬁd—- ’h ——’F’L /F-;d'.ﬁ.‘é;"’?i %
ANDRES SEGURA anp LUZ MARINA COLON, Zedfyf  , 5 T -
FETITIONERS 1 UNITED STATES .

.f; 3'_ d - ﬂ 44 ﬁ : |{I‘-. WRIT OF CERTIDHARD T THE UNELED ATATES COURT OF

AFPEALS FOK THE SECUNR CTHRCURT -~ 7
-l —
e W "-'"lfi, 7 [May -, 1EH| W ‘;3

TiE CHIEF JUSTICE adeliverwd the apinion of the Court.

We grantad certioeari to rdecide whether, becavse of an
carlier ihegud ertey, the Fourthh Amendiment pequoires st
praisinn of evidence seized later from o private residence
pursuant to o valid search warrant which wig tzaued or infor-
malior nhtaized by the pice befors the entry into the
vesidence. [

Pezalotion of this ssue reclices s Lo cansider 1wn sopa-
rate fjuestions: fest, whether the entey wnd intermal <ecuring
nf the premisces coretitated an icpermizzible oizune of all the
cotbenis of che apartment, scen anl unseenn; seeoncd. whether
“hoe evidenow ficst diseoverod during the search of the sapsart-
mernt pursusil ta s valid warrsot issued the dry after the an-
try shonld have heen suppeessed a5 f=eit of tae logal entee.
O disposition of Dotk guestions i3 eareMuly Limed.

The Court of Appueads affirmed the Dhstrict Courts halding
thal there were no exigent circomstseegs to justiy the war-
rantloss Aty inta petitineers” Apatetmeer. That issue id net
Tefire 11, and we hgve 2o pengon (o questaos the eourte’ held. i
img that that seerch was illegal, The ehsving interforesee Tt vt
with pelilioners’ pussessory ioterests in their apariment, Lesertn—
hewever, is another matter. O thiz first question, we con- o E Fﬁ-‘f _
chude thit, asauraing that there was a 2eirnee af all “he con- 4
tones of the potitianess’ aparnzent when ayents secueed the ,{'ﬁ’g_,_;f- "5"-'-"‘?4"4‘-5

-
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premises Prum within, that zeizuee did sor vielace Qw Fourth
Amentdment.  Hpacifeally, wo hald that wheee offewrs, hav-
ing probante cause, enter prémises, and with peobahle cause,
arpest the ceclpants who have logitinate pogsestory inter-
wxks ire the vonlenls and take thom inbn enstedy and, for no
more than the periwd here involved, sewure the premosee
from within to preseeve the slalns quo while others, in pood
frith, are in Jhe peocess of obtaining o warran:, they do nnt
vinlate the Fourth Amendmenc’s prosetiption against unrea-
sonable seizurez,'  The illegality of che inidial endry. A we
will show, has no bearmg on The Zocand guas .

The pesolufian of LR necnad questing Feroites that we de- -

tertrine witether the inciad catry tainted the discovery of the
p¥idence now challenped.  On thos issoe. we hold that the ev-
idence discovered during the subsequert search of the xpart-
i ment the Todlowlng day buesuant oo the valicd searel waetant
tl issued wholly en information knowe to the officers befare the
¥ entew It the apartmen] meed woc have hesn uppressed as
{.; "fruit” of the illegul entry becsuse the warTant and the in-
ospbmation on which o was basod wore waeelared o the et
| wnd therefore consiituted un sndependent soutce for the evi-
v deree yndey Ziirerthorne Lwsder Do, v Deiled Sates, 251
1, 5. 385 (19200
L 1l
In Jamaary 1921, the New York Creug Enfurvement Task
Force received imftrmation indicating that  petilinners
Aniled Segaprdoatnd Loz Marina Uolon probably were {raffloke
iIng in cocune fram their Mew York apartment.  Acting on
this wmdwrmation, Task Force spents martained continmeg
surveillones over petitinners ontil thede areest on Febeuger
12, 11, On Fehruarey 0, agents vbzecoed o mecting e
twrk Bepura and Enrigue FEivodalla-Viodal, during which, sz
1t water developed, the 1we discussed the pos:zible sole of ca-
"Be Crigwald. Uriniral Froeobwre, DWili—1s B2 A Means Or A0 Bl
2 M. L. R 407, 317010690 e enerally 2W0 LaF v, Searck airil e
ware 340 (19A)
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vaine by Sepura L Brcucala,  Three days later. Felraey
12, Sepura teiephowed Hivodelis and agreed to provide him
with cocuies. The two agreed that the delivery would e
made @t &0 p. oo that diy of & desigrated fast-fogd restad-
rant in Queens, New York,  Hivwdslls and one Exther
Fartn, arvived ab the vestiorant gt 300 p. ™o, a3 sgresd.
VWhile Sepra and Rivodalia vigited insile el mesianrant.
agents: absorved Luz Manioa olon deliver a bulky package to
Farra, whn had rempined in Rivodallids car i the restaurant
sarking Int. A sl Time afser the delivery of the package,
Bividalla and FPorca Lefl Che restawcant andd procecded £
their apartment.  Tusk Force agents followed.  The aprents
stopped the couple 55 they were ahout 1o eater Bivudalla's
apartment.  Parra wis faund e posgess coeadne doth Rivae
dalla and Parr were immediately arresterd.

After Bivudalla anl Parma wore advisel of their conetitn-
tional rights, Rivadala aereed 1o ooperde with (e aeenta.
He admitted that he had purehased the cornine from Segued
and he confrmed that Colon had made the deliverye st the
fasr-foud restawrant carbec Lhat day, as tawe agentls had obe
served.  Rivudalla informed the agents that Segura was to
cadl Rim b appraxingtely 10N po e thad evening oo leen if
Bivudalla had sold the cocaine, in which wase Sepura was o
deliver additional eocaing.

Between K3 snd 7200 p. m., the same dav, Task Force
agents sought and received auiharizadion from an Assistant
T'nited Siates Atlormer 1o arrest Sepurs and Colan. The
agents werd advized by the Assistane [nibed States Attar-
ey that pecauae of the Lateness of The fwar, 1 Zeqrch warpan.
ot pebitionets’ apartment peobably cowod out be abeained
until the Tolluwing duwy, bat that the agents: should proceed Lo
serure Lhe premuses to prevent the deAriction of eyvidence,

At abeut TAO pomne, the apents arvivad ab petitieners’
apartment and estahlished external sareeillance. At 11815
Do, Segmars wose, cbeped e lobay of U apartment
ouilding whkere e was nrroedial ey armested by agents, He
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furat elaiwwrd he did not reside in the builling,  The agents
ok bim te his third Heor spartmant, and when they knocked
an the spartment door, o wamman later identificd e Luz Colon

———

questing nr peceiving permizsion.  There ware theee PECSOTE,
in The 1¥ng room of =% Sparment in addition te Colan,
Thnze pregent were nicrmed 0y Lhe agents (hac Seguta was
under atrTest and thet a sezrch warmant for the apartment
was bl vihraned.

Following this brief exchange in the bving room. the
agents conducted a bfimited security check of the apartment tn
ensLre that no one else was there who might pese a threal Lo
their safety ur destroy evidenee.  [nthe process, che agents
obzerved, it o Dodroor i plain view. a teiple-oeam aeale,
jars nf lactose, and noemeraas small cellophane hags, all ae-
voulermunts of drop traficking.  SNong of these eme: wos
dizturbed by the apents.  After this Lmitesd wseeuarity cheos,
Luz Colon was gprrestecd. T the geareh itcident bo her ar-
resl, agents foznd in her porse A lnaded revover and more
than S20¥M) in cuch.  Colon, 3epura, and the ather accupants
of the gpartment wary laken to Doy Enforeement Ad mims-
tratiak Beadguart ors.

Two 'I_‘_a;j_:_EErE._EEE_nLH remained in petitinners” apariman:
swaiting the warrant, “Hocauae af what 18 tharncterized as
“admimstrative delay” the warvant spolication was not pre-
setited Lo the mapistrete until 300 po m. ke next day. The
waryakt was sl andd h was pertormced ub approsl-
mately G poom, sompl 19 Brseaitee the ients’ initial en-
v et thesapartmen thraparek pursuant to the war-
ot eents discuviernl almost three pounds of cocaine. 15
rounds of 39 caliber aetmusicion ftling the reouls e agentns
Led found in Loz Colon's possessinm at the time of hev arrest,
mope whar F30.KA cach, aed reconds of narcotics transac-
tomso Agents seigerd these itema togedler with thode ole
sorved duringe Lhe zecurity cheei the previous mght.

e gal
Lo frritef



e N | o B TR
FEGOEL v. [INITED 5TATE:S =

Eefore trial inm the United Ztates District Court in the
Eastern Distriet of New York, petitioners movod to suppress
all of ke evidesoe zeizel fom the apartment—the items dis-
coverad in plan view during the mitis, seewrity chock amd
these not in plain view frst diseoverad during ihe subseguont
warrant search.!  After a full evidentiary nearing, ke Dis-
teict Conrt_granced petitioners' motion,  Tho eoor eufed
thal [here wWore hd CXOrent crrellnsianne: iulifning the ini-
Lial enlry into Lhe apartment.  Accordingiy, i held 1hat the
entry, the arrest of Uolon and search incident to her arrest,
snd the effective zeizyre of the dreg pwrpphernalia in plain
view were Jlegal. The Distries Courd ordercd chiz evidensy
cuppressed as "fruits” of illegal searches.

The Destrict Court held that the warrant later issued was
supported by imformatian sufBeivit 1o establish probable
cause; however, it read Loited Slader v Grifiin, 302 F. 2d
9509 4CA6), cert, dended, 418 15, 1) {19741, o reguiring
suppression of the evidence saized ueder the valid warmnt 2
The District Court rewsunel that whiz evidenee wonld not
necessarily have baen discovered because, wbsent the ilepral
aniry and “gocnpation” of the apartmend, Colsn might have
arrdtged o Lave the drags rernoved or destroyel (nowhack
avant tkay wnuld nat have been in the apariment when the
Warrant aearch was msule,  Dnder (his analvsie, ooe IEabeict

'Huvadalla znd Parms were indimisd adth peditinarss ami aese chartpen
wilh g ceukil of podiszmon with miear ooodias vibuce coe-hil Kogram F
Ol AR o cCedelan dned o kelogram en aratier eecasinn, Holh plis
Fui_ly in the chaegen,  They mewcdl te bhe- [DiErigh Coes 54 4, pprcas Lk
nnes-half Wl wl ascore fuabck an Parea's peesod an tbe tike s 1hee
armests o Lhe grownd Lkal tae Task Foroe ageals ol stopped Lem in vi-
alatioa af Terry v e, 122107 5 1 l5M. The ened Aemicd the mctinm,
Brrdinllo s Parra avsearcled ariar w gericneirg b tke [hsieset Codrr

Pliv Sryfim, absvnl esgert vitoweslaroes, police nfFeecs facdbly ems
Lersd o aparimeat and dieeeversd in plain wicw nammgics anio relited
raraptemnmis The one biok place whe arkhee ofice e soaghl 2 acinch
warran®.  Thoe <omer oo ARl Tar the Sialh Circnt idSemed the Liislricl
Cuart's rant of the defemidant’s sanpressean malinn.
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Court kel that even the dmage seazed under the vacid wor-
runl were “fruit of the poisonolls tree ™
O un appeal mited to the admissibilily of the inesiminat

ing evidenca, the Caurt of Appeals wifirmed in part and re-
verded in part. 64T 27 E11 19R1). - IC aftirmed the [s-
trict Couel holding that the initial wagrantless ¢ntey wan not
Juatified by exipent clreamstances and that 4l evidence Jis
covered in plain view doring the imta. enlry most be sup-
prezsed ! The Coort of Appenls rejected the srgument ad-
vanor by the Unoted States thar the cvileoee i plain view
should not be excloded because 0 was oon actuslly "setzed”
until after the searen wirrnnt was secured.

Eelving upon its hodling i Ladted Shares v Agapite, G20
Bl 324 (CASL eorn, denicd. 19 T & 51 4195000 the
Court of Appeals reversed the Distrier Court's halding re-
quiring suppression of the evidemoe seizad under the valid
warrant cxeculed an the day follewine the initial cate, The
Court aof Appeals doscribed as “pruodentislly unsaund” the

"Boch the Tmste:et Cworl azd the Court of Anpeas he)d char ke tnetial
eiey ieln the apariment was ags jusk:iel ny exigen: ocreomstoness, and
L+ thar che e discaveresd O plass view dakiog the Cimiled sesuery
chiex b to ke sugipeeaersd in ot the prposes af the Fath Amend-
meeri.  The Dnited Stares . althoagh odees wol comeede e cormect ez of
Lkiv Falding. dmea npt aarlest 5t In Lkis Cleart. Beepese 2he poersmanenl
har devided rag (0 prese G g nwent thal exigent clrconsianes exielnd,
wer el el ind ot adddeess Lkis isperl of the Cnert nf Appeals e
vinn. We are canobrmed amly aith whiether the Codre of & ppedis prepoyly
letertnenes] Lhat the Foorb Amenibmerl did aet ren dare supzpcrssing of Lbe
Fwidrner srizerd dnrisg cxesaran af The valid wierraes,

In agepite, DEA apents. folkwire o twiaday sGeeed lance af The de-
Feralaims futel Bouon. devvated the suapected cocaparis of the ream in Lhe
Iolaw ol Lhee batel.  AFLeT bhe agzeses, the aaencs engergd ske Raked peom
arnl Pemaingd withins w1th Lhe esvept am of g redic departures, for winust
34 hoars wnlil i aearel wirrarl seed. Darieg chedr slay oe Lk znom, B30
agoenka smeill bl Gid gk aper e sgs o an e peam IR FRe seaeeh
prALsnt L rhy waeeart. the agents Good cosslbn @ the saewase, Al
Cedeh L Seopnd §amouit keld Lrit L imitind eatey wae illegal, oL eid 2 hat
the corainr pecl pol e coppreesed Beengse o wie di-oevesed G the ~osech
nder the walid warsar



AP R
SEGTURA o UNITED 5TATES T

Dizrriet Cord'z fecizion 19 suppeess Chat evidenoe zimply
bacause 1t could have been destroved had the apents not
eniered.

Petitioners were sibeeqguently convicied of con:zpiring {o
distribate cocaine. in violation of 21 O, 5, C, 334G, and of
digtributing aimd poesossing with tbent to ditribone ooeaite,
inwislatiomof 21 L. 5. . $ 8411y Oncke subscgoent ta-
~iew af these convietions, the Zecord Circwit afGrmed, re-
jecting ¢laims by patitignars thut the search warrant was
procured throwgh material miseeprosentations sod that Lhe
evidenee ab toial was inswMeoivnl ax o matler of law Lo support
their convictions. We pranted cartiorari, — 1. 5.
P10638], and wee pffiema.

I11

At il gulses, o 6 mportant 1o feews on 1the pamrow and
pracise question row before wi.  As we Lave noted, tae
Conrt of Appeals apreed with the Distriet Cowet that the ini-
tial warrantess entry, and e limited securiiy search were
nak justiied By exigent circutnsiance: azd were therefore il-
legat.  Wo review af that sepect of the cise wos =oupght by
the Government amd o 2808 coneeriog iters uhi%—rvﬁ Jur
ihge ehe patial enlre s before Lhe Courl. The{only issuelhers
i whether druys and the gther items not ghsemead during the
initipl entey and fest dizeovered Dy The agents the doy after
the entrv, under an sdmittedly valid searck warrant, should
have heen suppeessod.

The Zuppression or Exclssienacy Rile s 4 judieially pire-
seribedd remmedial measure and s "with sny remedial device,
the appacition of the vule has heen restricteil to bhuse areny
where it eemedial ohjectives aee Thought most officaciouzly
servied,”  Conited Stafes v Cofundre, 14 105 38 S48
(19741 Under this Coort's holiings, the Exclosionary: Rula
reaches nat anly primary evidence ohlaired as o divest result
af an illesal search oF seizure, Weeks © Lindfod Stofes, 252
L83G04, et alsn evidenee tater diseovered and fond
wo b depbvative of an egalily o “fruit of the polsonous
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bree"  Nordone v, Daoited Serdes, 308 10 50 %9, 301 (1935
Tt “extioals as well to the indiceet as e dicect proclacts™ of
wrweanstebubivnul condaet. Wong Swae v, Fniled States, 371
TY 5. AT1, B4 (145

Evidence ohtained az a ditect mesult of an ueeonstitucional
seurch or seizuce 18 planiy subpect to exelezion.  The gies-
tivn wr b reselved when it 15 claimed 1tha! evidence subue-
quently abtuined is "tainted” or iz “fawit” of @ prier ilegality
is whether the challenged sviieyee wae

“'eama at by exploitition of [Lthe initial] illegality o in-
gy —_— [ P .

stean by means sefiefet Ty cllsE g sk fda oo e pukgped

of the peimary Laint,™™  fd., al 488 cilabioe emitied; em-

phasis added).

It hay heen weli eatablished for mare than B0 years thae o
iderce i not oo b excluded o che connretion between the ile-
pal pociee ronducl g1:d Lhe discovens and ceizure of the avi-
denes s mn stienuated as 1o dissipate the taint.” Nardone v
Eraeited States, zupr, S LS., ot FI1TC iz nek 1o be o
cluded, fur example, if police had an "indepearlent soaree” for
dizgeovery of Lhe evidenee: - -

“The esgence of 4 provigion frbidding he acguiation of
eviduoe in g certaon way is that not merely evidenge so
aequired shall not e used Defore che Couwt but that it
shall net b peed at all. O cowrse this does not mean
that the fact= 1his chtained become sicred and inacees 3i-
hie. I Rrowdedge af thaoe b goiaed frue an Drdepeied-
Frl agrge treg g e proved Tike any others" Silver-
Heorae Locenber Co. v, Lovded Slaies, 231 (1) 586, 306
(19200 emphasis adied).

Tm sTort, it = elear from our peior heldings whac “the exchi-
sinmary rule Las o oapplication Twhere] the Gavernment
learned of the evidence 'from an independoent soueee,””
Woeng Sun, supeve, ot 48T {quoting Silverthoree Lusithee Co,,
snmrd, &3 ser aiza Leited Brekes v, Crered, H3 L. 2 460
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CROERI: Doprdfeef Shites v, Wele, 585 1T, 5, FLE. 242 {1970 Coa-
fedlo v, Dipelfed States, 363 00, 50 265, 282850 4 15H61),

[RY
A

Pavitigners' pr:mup.ul HTEUMe T iz thal .s]] of the sonterts of
th?___uarf.mpﬂt “wpeh and nol seen, incladin g the avidenios mow
in guestion, were “2eized” when the agents entered and pe-
mained on che predlZEs while the lawful cecupams werw
awsy Jram the spartment and i police custedy.  The es-
sunce of this argument is thit because the enntents were then
ungder the conteol of the agencs and ne ome woual have Doen
promitied o emove the jeeriminating evidence from the
premizes dr dastrov i, a "seizure” took place.  Pluinly, tois
argument is advanced Lo avrodi the Sileertboeve nde pendent
aonree” exceptiorn.  IE all dhe contents of the apariment were
"seizeil” at the time of the illegal entrs, presomably the evi-
dence pow caallepged wouwld be zuppressible ds orimary ovi-
dence ohtained a5 o divect result of that entry,

W need ol decide whiether, when the agents entared the '

apartment and secured The premises, they effected 1 sezure
of the creaine, the cast. the ammunitian, aid T4 hareotics
records withie the mearning of the Fourth Amendment. By
iLe terms, the Faorh Amendment Gaebidl nn]].' "M OT-
anle” senrches and selzures,  ASSUTILE, -:tq.llwr-'tfn:- g e
agemls svlzed Fu pnbrE spartmem and its contents, as peti-

tiamers sugpest, it was nol uepeasanahle wader the tatalicy of
—————— T Ny i e,

Ehe cireurnsbieyes.

Nt TR ERtS 3P0 implivated by o sulewre than or a
seareh, Dwited Stales v focobsen, — 11 5 —— ——
(1984 Tezoy v. Krown, L7 3 ——- 19830 6., at
[STEVENS, J., mmur'ring im the juigtmentl Oeited Stotes
Chadwird, W3 UV E L 1140 no 8 11977y Chawhers
'|.f|1i"|‘?irr€i'. 399 T & 42 J1-52 018700 A EE‘I?’LLI!‘E alfecty only
the patsut, s}ﬂim SA0TY nieresld: 3 A seareh afferss a person’s
Privecy nlecests. Lol Thrtes Y. Jncabaen, Fiehed, at

—
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—: ['mated States v Chadimek, vupra, at 13-14, o & soe
generally Teraa v, Browr, supm (coneurring opiniony, Fee-
ormizing the penerally wose intmsive nature of a seizure,
Chedwack, suprr, al 1314, no 8 Chambers v, Marones,
supra, at 31, the Court has freguently spproved warrantJoss
seizures of property, on the basis of probable causze, for the
Lime TESESREAFY to SeCUTEe A walTant, where a warrantleas
search was cllhor held Lo be or Tixely would Bave been held
impertrdseible,  Chawmbers v, Moreney, sweprg; Unifed Stotes
Yo Choadroick, R385 UL 80 111978, Arkansas v Sanmefery, £42
IT. 2 733 (107t

e focuged on the lsaue notahly in Chambers, holding that
it was reasorably 1o seize and impound an3afomobile, oo the

basis of prohabie cause, for "whatever gﬁ-&d i MECESSACY o
obtdin 4 warrant for the seareh,” . a3, L ol (foetnete
oot edn, WL LeRnow Iedred I © Forhers that foilowing the

YIn e irmarees, he Coabt bas wloeed wemioeary seaoves aml bm-
ated ilerentwrns of properly based wpen leaw Lkan peabable cause.  [a
Lerrted Sea s v Vike Do, 8T D 50 U 19T0, Lhe Cual cofieed 2o
wvalidate the wizore amid deteentiom—on the sasic of galy seacanable saspi-
gian—al Lwio packages degvered oo a iaced Swaees Pl GfNce Lok mwling,
Une of the puchagrs was delared cm mere suspicior faroanly L2 heores;
b thae end of Lhag peyiod eradzeh cafowtnaticn Bad besn obaaned o esiat-
lish probable caase shal Lhe sackages: ennbers<d stolen coina, 30k ke
alkae package was decaincd Sop B o beloTe @ search wartant waa fi-
wally servedl.  Burh weizores wers aeid eeamonable.  Inofact, the nort
Auggegted Tt methoesizores s detentions fuy Shee Ulipncl ohes” wers
—prudeil” under the arcanmiances,

Chly Tnst Term, i Cwiled S'ered v Miee. T, 5 — 1% an
vipsbluma] Ce validing of & owd werwre sed detontzen of woirveler’s Jug
FLge. an bhe s af g reacoralie s powen Lot Lhe Luoeage contained con-
1rabiarul; the pur e uf e wzuee 1nd Sesel Geterdicom were Lo inveslignie
Fartheriha: quists for She saspicion Aicisagh we Peld $hint £ e E-rinee
derentzon of e loggraee i the sz port wos, eeder the eirecmslanees, un.
reasunabibe, w- hiecd Lhat the moierale of Terey » L0000, 3592 L0 301 (1965,
applicy @ reemil procFoer, a0 LRe BRela 8 Pedeonble suspican Lhar a tras-
Cler s cogwnig luggane cohilung wonirabacd, 12 seize wnd detain Lhe lug
et Uraetly ta Tinvestigabe the merametances thal aranecl hin 4ygpivian
— i ' -

J"’ng‘ﬂ-H-.
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ear untila warrsnt vould be obtained was an alternative, i
beil an itnpractieal ohe, But we alowed the seizuiee Sonbes
Chacless Bieansy obberwise e omedpattz of the car ¢ould have
remaved the Cinstrumente or fruits of erime” Before the
irel. Tl 4t m. 0 TEa Courr allowen “ra warrdntiess aui-
e tio protect the evidenca frim destrictinn even thoegh
thepe wis ne immediate fear that the evidepee was in the
process of being destroved or otherwise bozl, The Clomdees
Court deciared:
"For cosatitutional purposes. we zee 0e difleecnes De.
Euren i Lhe one hand sezizg and boding the cac bofore
prasunting the probable cause issue to o magistrate snd
pr. the ather hand carmdine out an immediate seanch
without & warrant, i prpbele comse fo g red,
eihor roarse i oreasenadle wpder e Fourth Amend.
wienct.™ It 52 (emphasis wdded)

I Clecduwnck, wa hell that the warrsntless searoh of the
frootiocker after it il been seized and wad enoa scoure area of
tre Faderal Balding violated the Fourth Amendmeant’s pro-
SeTipion against unreasonable ~earchez, but neliner the o
sprotdents pur the Court gquestioned the calidily of the initis
warrantlesy geiziee of the footlneker oo the hasis of prooeble
catse.  The seizore of Chadwiok’s footiocker cleakly ity
frred with hiz wee and peszession of the Tootlacker—ns puos-
sersnry intetest —hot we held thig this did not “diminizh (i)
Temnimare exprcation thel ihe footlocker's confests would
reman privale,” 33T &L st L4 B lempaazis added ;.
And again, in Arkaiaze v. Sukdere, supeg, we held thae ab-
et eXpenl CiTCUmEEANSes 3 walwant ans sgeaiied o search
Taggige seined from an awcoasubile which was alceady it
Posscazion weed control of potive al the Ume of Lthe search.
However, we expressy noted thut the polica scted not onl
“oroperly,” kol “rommendably” in seizing the soiteace with-
out a warrant nn the hasis of prohable cauze 1o Delieve Tt i
contained dhgs. w4 LD Ean TR, The taxk inte which the

it Lol oean placed was abouk o deree awuy, 1low-
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pver, fel as there was o imosediste theeal of los o des
stimietion of evidense in Chambgrg=—zines officers could have
fulloweed 1the car until 5 warrant jssuad—sa oo in Sende s wf-
ficare could have followed ke tuxicab., Trdeed, there wrpuo-
ably waz even less feggr of Immediate lgss of the evitdence in
Srrelees hocanese Lne snitease ab ssie bad een placed in the
veRiele'z trank, thus renderivg mmediote aecesz walikely be-
fore potiee conld act.

Underlyisnge Ahoese decizions iz & Telief that soebes nterest
it the discovery and proteciiom af fneriminating evidernce
Freom rermonal e destrection cam supersede, ab legat for alim-
ited preriod. @ persoen's possessony inlerest inoproperly, poo-
vided “hat there is nrobuble cause to beiiere that thet prop-
ety i azsoeiated with crimninal acivity,  See Deiled Sfados
Vo Elaee, 462 1, &,  CLAEE,

Tha Coart has not had cccasion te consides whether, whes
tfirers have probable ciowse o belisve that eviderce of ceimi-
nal sctivily 15 on the promoes, Lhe temparary securing of 2
dwelling tn prevent tke remova, i dest TIemon of evidence
violates the Fourth Amendment.  However, in jwo cpses we
have soyirostad that securing of premizes ander Lhese air-
curmstanees does pol violste the Fowrth Amcodment, at past
when ubsdettaken 0 presecve e sSates oo whilbe o search
warrant is heing soaght.  In Mineey v drzeea, 437 U 5
ARG CLRTEL, we npted with approval that, o proserve evi-
denes, g potiee guand had been oatiuned at the cniranee we an
apariment o whichk 4 homicide had been commutted, aven
thoupk “[iTheres waz we indication that evidesce woalil he
leit, destroyed or vemoved during 1he time required to ab.
Ein o zeareh warranb. ™ Lol a2t 381 Sumilarly, in Rawsdigs
v Rentucky, H& UL S 88 (1080, sithouph offieers seedmed,
from witiun, the hame of 4 par=on for whom they aad an ar-
rest warrant, and detainel 4l noewpants while nther afficers
wers nbbaining oosearch warrakt . che Courl did mol question
Chee sl mmiseibility af evidence dizenvered sumsoant Lo the war-
P Ly s,
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B
A distiguishel constitotional scholar caizad b folesTion

whetaer a setzure of premizes Wy preserce the stalus yuo snd
protect valuahle evidence while police officers in good faith

ek g owirrant might ot =7

“Here there i 3 very real practical problem.  Dhies
Fhee podee affecr hase 20y powet Lo maimlain the siatas
quo while he, or a collpaguae of hiz, Is taking the Bime nec-
vetacy bt draw up a suflicenl sMidarvit fo osspporl an
application for o seaveh wartant, and tnew fnding o nag-
trale, submitiing the application to kim, obtaining the
sefrch wareant if ik iz iseued, and then bringing it 1o the
place whers 1he arkest was made.  [E seems (nevitable
that & minimum of severad houes will be required for this
process, at bhe vepy besto Upless thewe s zomie kaod of
a powor Lo prevert cermoval of ansterial from the
premizes, of destruetion of material during this time, the
searct wirrant will almost inevizably be fritless, O
course, i p seqech wieraet 12 refuscd. the officers shoald
beave the prembses,  May Lhew puard the premiges, and
prevenlt  gimess  anl oentry, and .';r“t_i-:;aE with'n the
[remises, v TR0 SEdrTn Waktans @ ooeihg oblained?
We doe wot Rnow.  There mur well be room hera,
thirgh, Jar @ balinge in dotermminieg <he applicability of
the Fuwrth Avaceadment. 160 warant i in fact obtained
ir such 4 caze befare 4 search = made, van it he said te be
arreRsgnahle Ander (Re Tourth atmendimont i sleps are
Laken to preserve the status gue’™  Grissoid, Crimical
FProwedure, 195%—Ta 1t A Mesns (r An Fed?, 29 M4 L.
Reyv 307, 317 (10090,

Dean Griswild dil nob porper? to answer the questions he
Joscd: B the siprafivance of his unalvsaz o= thetl he mased
them.  ImpLeit 1o the quastions s whether an exeeasive pre
tecupation with concern for Aufendants’ vights, which gives
Tiag S0 R EVEFTRCPEREINE MNnRer oF erindhal fries. does not
tend b geiertmisie the enuire Aruclure of eciminal rastive,

!

&pra riite
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given the tnealeulable sacesl ot of the drug traffic snd otker
o Fimmiell accivities.

Justice Black posad czscatially the same questiom in hig
dissent in Vale v Lowdsaeeg, 308 U 50 30, 46 (1D, s had
Dean Griswald,  After pointibg autb thab Wale™s arrest jost
outside s resibener was “plamly vsble to anvone within
the khouse, sod the police had every reazon to helleve that
A0feang in Lhe bowse wie likely 1o destray ihe conteaband i€
the search wore postponed,” 28 noted;

"Thiz caze raizes most praphically the question Bow Somes
o prtliceran profect evidenee necessary 1o the Slace if he
must lesave the premises to get a warrant, allawing the
evidence he spels Lo he destegyed. The Court's inswer
Lo that question makes unmecessarily difflowl Chae o vics
Liom of tkusye whe prey wpon sgecty.”™  fd., 8l 41-°

We e mo reason. a5 Wincey and Rowfoars would sugppest.
why the same principle applied in Chaprbere, Chadieck, and
Samfers, should not apply where a dwellin is tnvalved. The
sunetity of the heme 2 ret to ke disputed,  Hewever, the
Fume i sacked in Fouwrth Amwesdment ferms ool poimacdy
because of the occopants’ poaesssory smterests in the
premises. but becalkse of Cheie prisey intepeats in the gotiv-
des that take plaoe wichds.  This iz what was imeanl i Aads
v. Tonated Sfates, 380 T2 5. AT (L0T) [Tlhe Fourth Amenit-
ment protects people, net paaces,” ML, oAt 351 zee alzo
Poglow v Mg Foee, 13 T2 50 373, 6003, 615 £ 1950 W HITE,
J.. liszenting.

Ak we have noted, however, o seizure affects only posses-
ANTY ANLETEsts, nrd priviey interests,  TRoeciore, the heghe.
ened pratection we reord privacy ntercsts is sanpls ool m-
sicaka] whiere o seizrre of promises. ool & seacch, is af sue.
Cherafure. that s#rurng a dwalling, an the basis of

-

“Thim s 2 et inn ant infragaent v poneiderel by back iedesal apd ctace
crurts Fer 20 LaFave, Zearck aind seizehe A0 15T, arsl cees
itimd,
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probable canse, to prevent e destracton or remioval of evi-
dence white 1 serreh warrant ig being snaght is nok itself an
weereasonable seizure of etther the dwelling or il contents
We reafSrm at the same time, howeaver, that, nlisent exipent
CLFCUMSEANCES, & WRTPAn}less :.eﬁﬂrh such s that invygli-
dated in Vale v Lokidtana, 290 1.8, 340, 33— (157 (e 2
llegmi.

Here, the sgeats nad abundans prohobie cause in advance
of tedr ¢nbey o believehat Lere was conlraband in pet-
tignars' apartment; indeed petitionera dv not dispute the
probsble canse determination.  The agents madl mintiained
siieeeilianoe cver pelitioners for weeks, and had abserved pe-
tlioners leave the spartment <o mebke salea of coradne
Whally apart from obscrvations made during that extended
siFeeilanee. Bivadalla nad oold agents afler his amrest that
petitioners Lad suppled him witk cocsiee earlior that dan,
thalt he had nit purchased ald of the corsine offersd by
Sopmirs, and that Segura peobably wmd more cocaing in the
apartment.  On the hasis of this iefermarion. a magistrate
duly isaned 2 scarch warmnt, the validity of which vwus up-
held by both the District Cowrt and the Court of Appensis, aed
which is apt hetore ws nguee.

Here, the agents vmtered and secured the aparoment from
within.  Arguably, v, \Le Wirer ThOrsE would Fave Deen -0 -
part Cimmadiat ely ani secure the premizes TTom the aetside
hy 4 “stageout” onee the =eedrity cheex revealed that =o ane
athar “han thoae taken Thte etstadle wore i rhe sipaiimes.
But the melhod wgtually employed does hot ruytiee w differ-
ent rosult under the Fourtk Amendmenl. insofar a: the see-
cure s cuneermec.  As itha Court of Appels held, pheent oxi-
penl circumstancas, the entry may hjoee constituted an illegal
segroh, o inlerferance with petitioners’ privaey inteeels -
srivieg suppression of all evidesoe observed Juring the cn-
try. Sn:-u:urim: nl Lhe prerniscs from within, hoswever, was na
Moy g tnler Lmﬁmﬁﬁrﬁ |m-,.u---un'h'iﬁ?1'

LF“_III 1.]'II;' Lontent: ol e E]]EI"’.EﬂFﬂ‘l LE"..I.I'I. il I.'rFr‘II'I'IE't'I'I:"
e ————— T — e
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“glakealt,”™  In other words, Lhe scareholid eob affect the
reasnnableness nf the seizure.  Tlnder e:ther method—eory
and seouring from withie ar o perimetar stakeout—igents
cuntrol the apactmoent pending arrival of the wareant; both an
internal sevuring aml 4 perimeter Sakeoul imecfere o the
same extent with the pociessnry interests of the awnors,

Fetitioners arpus that we heightes the possibiliny of dlegal
Crttiez oy o holdisg that the Tlegs) encey and securing of the
premizes from the inside do not themseives render ke swi-
zre any more nreasonalie Lhan bad the agents staked oul
the apartrens from the outside.  We disagres. o the first
place, an entry in 1the ahsence of exigent civpumstanees 25 ille-
Fdl. We wre unwilling to believe that afficers will purpazelr
wiglte the law as & malzer of conrse,  Zeeond, 18 o penesical
matter, alfivors who have probeble cowse aed whe are in the
proiess of ehtaining o werrant have no vedson to erker the
premizes Defore the wartant issocs. absent exigont cieewm-
stanges which, of cowrge, wond juscile the emnmy,  Lonited
Sfedes o Sawboora. 437 TS0 88 (186 Sodorsur v Dl
States, 224 UL 5 10 (M) Third, sfimers whka enter ille-
glly will pecopnine 2as whatever evidenee thes diseover as
a direet result of e entry may be suppressed, gs n owas by
the Court of Appeals in thi= case. Finplly, iF officers enter
wWithiolll esigunl arsuto stauices W Justify the emrr. Dhoy ex.
prwar theniselvos to pateniial sivil Bability reder &2 [ 5 .
b Hivera v, iz fakpous Fodest! Narearics Agents,
3R G, 5 EE 19Tk

Lf cnwrsa, @ gelzore reasnnable @t ita ineeption hecanse
bused upon proosble couve may beonme snreasonahle as s ee-
sult aof its duration o for viloer reasonz, T6L Dok Snafes v
Flare, supra. Here, heciuse of the delay in 2eeuring she
walvitnt, the ocowpation of the aparinent continucl throeh-
b Lhes bt e et the vesoday. Such belay 1o seciriag 4
WATKANT in A Large metropolitan coater unfortunately = ot
UneamEon; tts sonot. in itself, evideneo of bad faith.  And
TAETE 1§ N0 suEgestinn thak the officees, Do bl faith, pore
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ey deled nhtaiting the waerant. The asserted ex.
Pranation iz thak the offeers focused Arst on the task of pro-
coszingr thase whatn tley had arrested before torming to the
Taxk of se¢uringe the warmnl, 11 not unreasonable (or orfi-
cers L aelivve that the former skodld ke priorey, riven. as
W the vase horo, thak tee geeupants of the spurment were
in the custedy of the offeers throughowt the perisd in
€L o,

Morvaver, Lheee is ro evidenee that the apents inoswy way
exploited their presence in the apaciment: they simply
awniled issuance of the warnt.  Aoee than half of the 19
hoar el was betweeny LD g, n, angd S0GHF 2, ™. ke Jols
lowing day. when it iz tedsonabbe 10 assdme thet judicizl offi-
cers are not as ceadily available tar consideratian of warrant
requests.  Fimally, and most important, we opserved in
Loikeet Stgtas v, Place, supeg, ab —— thit

"L infrusion o possessery inberests ceensioned by g
aeigupe of one’e personal etfeets oan vary borh Ik s na-
ture sed extent.  The sewure may be made sfler the
awnpr his pelinnuizeed contral of the property to a third
paty ot . feetn the ermediote custody and control of
the ownar.”

Here, of comrse. Segura and Colon, whase posseszory ieter-
vels were interfered with by the occupation, wers wnder ar-
mest and in the custody of the police throwghout the entire
Pt ind the weents voedpiod the apariment.  The aetiad inter-
ference with thewr possessery interests in tne aparment and
it pontents wis, thus, victoally nomexistent. U1 Lreenwwi,
FHa. We are nob prepared to say uhder these Lmaoed oir-
rumstiances (hat the sciwure was wnrcasonasble under the
Fourtn Anwendment.

"Uur decizws i Eoeged Xlades v Iies, sipeng, i oaet inenrsaesent adtkn
Lhis conelasion.  There, e foand anrsacnrab,e 5 S=-papue <helemesar o o
braveler's ggape Bt the dementica %o Bated e on d sl jucon thal
the Gyt S0k A cemlnrnenl, rol on proiaiie ssae, Ader prokakble
vaus was cAtalnizkal, satkorsies ewd tae omegemed egdage for gt

M:-%M
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It

Putitionwrs alsn weyrae that even if the svidenoe was not
SUTjert Ln Aupipiessien as primaey evidenge "seber]” by vitiue
of the imitiac ilegal entry and occupation of the premises, it
should have been excluded a: “fruit™ deciced from cha illagel
wntry.  Exelasion of derivative evidence ar “fruil of the pi-
sonous teee” W not warranted here hecause the Covernment
Rud u wholly independent souece for Is dizgavery, 1o, a
valld warrant Ssuel an miormadion inewn to the govern-
ment well ingdvanee of the entry into the apartinent,

MNone of the mfomiation on which the warmant was se-
cured was ferived from ot related in any war to the illegal
ENLTY int0 petitioners’ apatmient: the information came from
smlrees W helly uneosnoetesd with the énley and was Bnowm e
ihe apenls well Before the inotiad ectiey. Mo mfarmation ab-
tained rloring the initial entyy nr pecupation of tre apartment
was nesded or waed By oo apents to sccare the warrakr,

It s therefore bevend dispute that the information pes-
sedeid Dy ehe agentz before ey encered the spartment con-
stituled an inrflependant source far the dizeovety and soizure
of the svidence now chullenged,  Thiz evidonee wag discow.
cred the day fullowing the enir. during the =earch con-
ducted under a valil warrany it was the peeduct of that
search, wholly unrelated to che prior enery, The valid wars
raat search was a “means suffcendy distinpushable™ Lo
pure the evidence of any "taint™ arising frem the ertry,
Wewng Zweny waper, at 4557 Had polioe never emered ohe

Three daps befure @ warrar! was olitairas. [k aas nut cagasbied Lhatl this
W piresers ek o inde e relen basia P siPpressin gl e v e e eve-
1ualiy disews ek,

ur Aokding im this penprel i5 eareLenl LS ERe vast majority of Sel-
sl cnaets o appeila w f vy beoee ] than eealenee abianes] puesane L a
vanid WATTARG S el ral be emciaded ecaase ol prir Clegc easry,
S e g, el Kleten v Phercz, THEE 3 PR LT AR izt Tt Kiades
ok, AR F AR MRl T AN e glenaed, S32 LF H ulS 1050 [ Tnded
Srates v, Frrdarmse ot FOOAL G OAS T80k cort, drnied, 151 1L S e
dlant s e Seteos v A e, apang Poaateed Sarkea v Boaby 005 FLAd
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sparimuent, but instead condocted & perimeter stakesut to
prevent anvose from enteving the aparimeat and desteoving
pricdence, the eontrahamd now challenged wnuld have hesn
dizeoverad and seized procisely oz it was here,  The legality
of the initial entey is wholly ireelovans urder Worg Sun,
stipru, atd Eilvertharne, supre.

Chur conclusion thet the ensilengped evidence was admissibie
iw fully supported by our prior cases going back more thin o
half century.  The Couet has pever bedl that ovidenee is
"froic of the poisonedz tree™ simoiv beeadse "1 would not
have vome to Lght but for the dilegal sctiors of the pelice”
See Wong Sun, 2epre, abl ET-=188 fawdings o Kenfeeky,
giprn,; Brmen v Hiemia, 128 U, 50 30, 589 {19751, Tl
woollld square e vanflon with Sdeertfor and our other cases
allowitg adeission of evidenes, nobwithstsnding o prioe ille-
gality, when the fink Deswean the illegality and that evidenee
was Suificiently attersated o dizssipate the aint. By the
same Token, 65 qlabe clear that evidence will not he
crlarled we Trat” wnless thae legrabiv ie ot (ewst the "hut
far” rause of the diseoveny of the evidence.  Suppression iz
nob ustified wmiess Cthe challenged evidenes is i some sense
che prodduct of Legal povermmental activity.”  Oniled Sigtes
v, Crews, supre, at 4710 The Megal entry info petitioness’
apartment digd gt vortribate inoany way o discoveey of the
evidenae laer svieed unnder the warant; o 05 cloar, therefors,
that not #ven the threskoul “pot for” reguiterment was met in
this susp.

Tl ezent vontends that the imitial enmry and =ecoring of
Ehe ooz e dhe “bol dor® causes of the disgovore of he
evidence in that, il the agonts not emnered 1he aparte et
but testewd speured (ke premises feomn he siside. Colok or
het frienda i0 alerted . cowld Bave removed er desloeved the
evidence befory Coe warrant izsued.  While the dissent om-

L CALL L3 divraml The only Federal encr of sopeals oo il ezl
vewdak i rhe Minch Uik, Pec Deoed Sheres v Laowaa, 706 L Bl s
1T, Cheerae Sdgres o Ao, KRS F D0 T1E20 La=,
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braces this "rensening,” petitiorers o noet peesa thig
4CPImEeE.

The Coart of Appeals rojocted this argpument as “pruden-
tially whsesid” wkd because it cested on Swholly specalative
assutnplions.”  Among other thingz, the Court of Appeals
supgprested that, horl the agents waited to enter the aparment
until thes warmant soaed. they might mot kave decided to take
Sugurd Lo 1he apurtment and thereby sert Colon, O, ongn
ulerted by Segura's fuilave to appear, Colon eught lave at-
Lerpted to remave che evidence, rather than desteoy it, in
whieh event the agents cotld have intercepted her srd the
evidence.

We agroe Zaliy with the Ciort of Appeals that the District
Court's guggestinn that Calans amd her coharss: would nave re-
tnove] or destrored the evidence was poro sperdlatinn. Fven
rmore important. howover, wa declhne <o oxtond che Exou-
siznary Kule, which aireidy oxacts an encemon: priee from
S(RIELY AN oUT SYATEm of flsce, W further "protect” cromi-
hal activity, as the dissenn woull have s do.

it may be that, if the spenta had not entered the apart-
meni, petitioners might bave areanged Bur the removal ur de-
streticn of the evidersee. gl thal in “nis narrows sen=e the
dprchbs” actions could be considered the "t far” canse for
discovery nf the avidenge. Uyt al this Junetsre. we ate re-
minded of Justioe Jackeon's warning that “[alophusticated we-
EUment may prove o cwllEal vnmneetion o wesn nioETan
obtsieed through [ilegal conduet) amb the Guvernment's
prost,” and his adimosicion thay the eourty skould consider
whether “als o matier of gowl commoen sensa . | . such con-
Hection miay have beewme so atteroated as pn dissipate (ke
ramt,”  Moardeee, supm, at 43l TRe ezaenoo of e lizsoat
is that there is some “renstitntisnal Pighe™ lo destror evi-
dence.  This concepr deiles butl logfe and common sensa.

i
We agrae with the Couet of Appeals that the cocsine, cash
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reyords nd ammupition were properly adrdssed into evis
dence,  Accordingly, the fudeient s affirmed, -

I i wn ardered.



Bepreme Qonrt of the Hrited Stntes
Warkigten B, L. I0543

CHaHpgaR OF
THE cHEF aus1ich

May &%, 1984

Fos  B3-9298 - Segura v, Unated States

M =OAERMDE 16 THE DOHFERENTT

I may acd a footmobe at an appropriate place pomebning along
b following 1ises:

F
T A study of the Warrank process LY the Los Rngeles Police
Departmene repozted Enat an averaqe of 5ix hours was conswmed in
PICParing aoplications and secuFing Acarch warrasta.  Ohuaosusly
a slopation arising iate in cthe day ceald well mean ok 12tz 15
hoes mj_g'ht e inwclved in the process, I Doeman W, Umated St_a._t_le_ﬁJ
415 ¥ IES, 191-5 [(1Y70]), the Court neotes that

"We have oo basls For SaYing a sYStem ot oanslilecation
of amplicativms far warzants i3 'unfpduocable’ unless
it provedes a echedulded torm of coorkt at night.  what
ac invelvad ig a questlon af ailzcation of rosoarces,
and possible diverseon of ressavces From needs thak
srand heggner ie Lhe interrst of justigoe . "

Wran E check the autluneasaty of khe Los Angelos and ather possible
ctudiea, I will resslve whotheor ta ouse 1t.

/l Rpgurds,
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I may a:dd o footpote at an approoriate place, somathing along
Lhe Iollowing linps:

s

" A stody of the wirrant process Dy the Los Angeles Folicze
Separtmmnt cepartnd that an gvocrage of s5ix hoayrey was conspsgd ic
nreparin? applicaticons and secaring scarch <arrants.  Obvioesly
a siteakion areieing lake in the day cowld well meao that B2 ko L5
hiours might be iowelwed in khe process,  In Dorsan . Uuleed States,
433 F-24 30L, Fai-% [¥370), the Dourk noted that

"We hawvo no basis for saying a syetcr of considerakbian
of apelicaticas for warromTs 1s 'unraaaonakle unless
it prowites a scheduleod tecm @ court abk a-ght.  Woak
is inwcived is a guention of allocakion of rescurces,
ard pragsible diveryion af rogources froom noeds that
ctand hlvher iz Lhe ankerest ol qustsoo."

wWhon I gheed the authenticity of the Las angeles ard other passeblo
studies, - will rFesolve whesher to sae ik,

)} Begatds,
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MEMDORARDIM TS ZJusiice Whibe
Justaoe rmwell
Justacs Religuist
Justine DYCaanac

All five mombers af Lhe precent maijority agreed that they cowld oo
alony with Drafe B, T have deleted Fornenote 70t accommadate Hill o and
Sanmdra. 2yron indicated that be meghe hade some minsy Sog@esbicns,
tn Jeshn's intowedt, a5 puther of the dissent, I will sirculake $o the
Fu:l Court later teday. walese 2omo of pow have some majce problem.,  We
wiZl hawe 1o make adjusdiments, since the dissesat s bound b oraise Somy
new points, gspecially on Grizeoic and Yale.

Re3ards,

M7W{“"M

g NNy e
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Fe: 22«5298 - S5egura v. United Btates

Cear Chleal:

Your new draft contains a real surprise,  You
propose a holding that am apexpladined and uwunjustified
19-hoyr warrantless gooupation of a home, which Ehe
Bolicitor General did nmt attempt Eo defend, 15 A
frpagonahle” seizure. T fully agrea that the
aukthorities showld be able tn pmpound a house far a
feagonahle perind of time pending the is=spance of a
wareant, buk ko stay ipside of a howe far 3 period of
time that iz nobt even remotely related to the time
necassary o ohtalpn a wasrent 1S quite ancther thing
alioqethner, T% alsoe seem:s Lo me Juite at odds wibth our
recenkt holding in Welsh v. Wisconsin,

Since T do net beliewr anvone toaok this position
at Comference, I will not redeafe my dissent unbil I
find out if others will accept your rakher dramatic
departure Erom anvthing the Court haz every done
before.

Respectfully,

The Chief Jugtice

Copies b the Conference
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Mo. B2-529% Somue v. Lnited States

Dear Chief,
Fleasze join mo.

Sinccrely,

b_ R .. I

The Chief Justice

Copies €0 thi Comferance
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MEMORANDIM TO THE CONFERENCE

Dear John:
T will mot now underbaks b Jdegl with the accurcacy
of your comments in today's memo on this case.  FPlainly,

if there are pot four o meee to Joln my view, that will
& the end of the matter. &nd if there are, that will

also be the end of the matter!?

- f
s 40 Jol
%Mm

Just ice Stevoens

Copies to the Conference
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Fe: &83=5298 = S5egurca v. Tnited S5tates

Deatr Chief,

Upon  further reflection, I am guike
reluctant o doin your present circulation In
its entirety, it seemz Lo me Ehat the
independent Eoubce rationale, as epelled ouk
in wergion A that you circulated ko our side
ofh May 16, makes Part IV A of vour present
circulation unnecessary. If you nevertheless
degire o retain that Part, perhaps you could
ingorporake in Part IV B epough of wverslon h
e permit me, without writing separcately, to

digpase of the caze by joining all but Fart
IV A,

gincerely,

M,

/’24,_ Cﬂtﬁs
The {Thief Juskice

es: Jubbtice Powell i;i~f~LA¢AEJuI£Liﬁ§
Justice Fehnguist
Justice O'Connot Grto Mt ﬂi"—&ﬁ-{"?‘b

¢/ 7
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-'"‘:' IJJ Ir’l, th‘-'- A St dd:i ﬂ? Justice dr'Conner
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&’3 U'.f? i o preagdened Lagoidies Fom The Chief Justice
P C pnns’ A Cireulatedi _ . ___
|I ) R I :.-l.-lﬁ-:li- ol . ".
6} | e f‘_’*_*'_"g“‘ﬁ " Hecirewloted: o B}
:-E':' iq |H . .".;':i':..'- ' L ‘l"r P |'l:| x .51 ;"TML_II:I{# -E F
L)ufl"'&f j £ : -"f.ﬂﬂ-i‘ - ;ﬂﬂi.ﬁ.f‘:ﬂ.—""{
e EAFT
lL._ﬂ______—_._____,__——-""""F .%" -ﬂ-drt_pf .-"'l-'l'_{-d..-ll'f .r:__g-gt T T
T SLUPREME DUURT OF UNITED STATES ~+c-stadlociert
_ ﬁlgr Hf—uﬁuﬂuﬁ
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ANDERES SEGURA arn LUZ MARINA COLON, T eaan
FETITIONERS v. UNITELD ETATES N T E .

0K WELT OF CERTIORARI TO THE UNITED STATES COURT OF 7 "= i "'..-'r. - .-""r":r"i
APPEALS FOR THE SECOMD CIRCLIT

IMay — - 4] ?f": K“I’f“""‘"“-

THE CHIEF JUSTICE deliverod the npiruen of 1the Courd, ,. ot

We pranted eertintari to decide whether, because of an P, r
earlier illegal entry, the Fourth Amendment requires sup- =
pression of evidence seiged Jater from a private resigence
putsuant to o valid search warrant which was issuad on infur- %q I\"_’:-'L.c".,.rﬂrl.-l_{-
mation obtained br the poliec

1 befure the ety itto th-;-‘_df
residence. Tt a by

Resolotipn of thic 1ssile requires us (0 corgider two s0pa-
raLe queﬂtinns first. whether the entry and {pternal securing
of the premises corslituTed an impermissihle sei2lire of 4.0 the
cuntentys of the apartment. seen ardd uneeen; secoadl, whoether
the evidence first discovered during the seareh of the spart-
ment purslant to a valild warcant issued the day after the en-
try should have been suppressed as frut af the legal ehery.
Dur disposition of both questions i carefully Emited.

The Court of Appeals affurrned the Dosdrier Cours” holding
that there were no exigent circumstances to justify the war-
rantless fOfyy into pelitiocnera’ npartmment.  That (=gue is nat
tefore us, and #o Bave 00 ceasod to guestion the eourts’ hold-
ing thau that eeareh was illegal.  The enzuing interferénce
with petitioners’ possedsory interezts In theit apartment,
however, is wnothar malter.  On this &St guestion, we oon-
clude that, assuming that there was & asizire of all the con-
tents of the petitioners” apartment wher agenta secored the
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pretoises from within, that seizure did net violate the Foerth
Amendment. Specificallf, 'we hold that where efficers, hav-
ing probable eause, enter premizes, anfl with probable cause,
arrest the nocupanis whoe hayve (ogitimate posEessory inters-
exls in ik contents and take them ioto vusiedys acd, far no
more thal the periced here involved, secure the premices
from within to preserye bhe sbedus Queo while cthers, in good
faith, are in the proesss of obtaining a wartint, they do hok
viglate the Fourth Amendment’s proseription against onres-
sgnable seizures" The illepality of the initial entry, as we
will show, hias no bearing on the second gqueEtion.

The resalution of this second guestion requires that we de
termrine whether the initiad entry tainted the diseovery of the
evideree now challerged, {4 this iszue, we hold that the ev-
idenee discovered during the subscquent seatch of the apart-
ment the follvwing day purzuant o the valid search warrant
farped wholly o information known te the offieers belore the
eniry iio the aparirent aecd nol have been sgppresssd 45
“Iruit” of the dlegal entry becaune the wareant and the in.
formation on which it was based were unrelated to the entey
and therefore eonstituted an independent source Tor tho evi-
dence under Stleertharne Linber Co. v Dnited Stales, 231
U, 5, 385 11920, "

In January 1981, the Hew York Drug Enforeement Task
Force rteceived information indicating that  petitioners
Andres Sepurs and Luz Marina Colon probably were traffick.
ing in cocaine from ltheir Mew Yark apariment.  Actinpg on
thiz information, Task Forge agents maintiiced continuing
survellaner over pelilichets dkhbib cheir armest on Feboaary
12, 1561, (n February 9, agents nhuerved a mesting he-
tween Segurs and Envique RivadallaVidal, during which, as
it later developird the bwro diseuzsed the poseible 2ale of co-

*See Grivaold. Crimina, Prosedgrs. 15%G5—)< 11 4 Mearw Or An End?.
2 Md. L. Bew 307, 317 (L9864 e gererally 2W. LaFave, fewch and S0
Ture § B & (LF4),
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caine by Sepura to Rivudalla, Three days later, February
'12. Segura telephoned Bivudzlla and agreed ve provide him
with coewine.  The two aptec] that the delivery would he
made st 300 p. m. that day at a desipmated fast-fond resta-
ranl in Quecns, New York, Hivedalla and nne Esther
Parra, arrived at the restaurant at 500 p. m., 23 agreed,
While Sepura and Rivudalla visited inside the restaurant,
agents ohserved Luz Marina Colon deliver a bualky package to
Pzarra, who had remained in Rivudalla's car in the restatany
parking iot. A shor time after the delivery of the package,
Rivudalls and Twrra left the restaurant and proceeded to
their apartment.  Task Fopee ageets followed. The agents
slopped the couple as thoy were agboot Lo coter Bivadalla's
apartment.  Parra wos found bo possess cocaine; bath Rivu-
didla and Parra wers immediately arrested.

Alter Rivudalla and Parra were advized of thetr constitu.
tiomal rights, Bivadaila apreed 1o cooperate with the agents,
Hi wdrmitted that he had purehased the cocaine from Segurs
ard he confirmed that Colan had made the delivery at the
ast-fond restaurant earlier that day, as the agents had ob-
gervied,  Enmdaila infoermed the agents that Segura was 1o
caldl him at approximstaly 10000 o m. that evening to learn if
Eivudalla had sold the veeaine, i which cise Sepirs was to
deliver additinmal cocpine.

Eetwean B:30h angd T:000 p, m., the same dpy, Task Foerce
agents sought amd received authorization from an Asaistant
Urnited States Actorney to arrest Segarn and Colen. The
AEenTE weere advised by the Azsistant United States Attor-
ney that bocalse af the latrness of the hodr. a seakeh warran:
for petitioners’ apartment probably could not be obtained
until the following day, kot that the agents should progeed Lo
getwre Lhe pritmises to prevent the destruction of evidenee,

At about T30 p,om., the agents armvived at petitiopers'
apartment and established cxterna]l surveidlance, At 11:13
poom., Segura, abope, entered she Jobby of the aparfment
building where he was mmedistely arrested by apents. He
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first elzimed he did oot reside n the building.  The agents
touak, huim bo his third foar apartment, and when they knocked
on the apariment dopr, & woman lzter identified as Luz Colon
appeared; the agants then entured wilh Eag'um.. without re-
queqlmg o rewulng ;:lermmﬁ:un T Wik Theed pu_:m:uns
in the Tving cwem ol 4fe spartment 5 addition to Colon.
Thoee present wers informed by the agents that Segura was
was be:ng ohiained,

Following thia brief exchange in the living coom, the
agents condoeled a limiled secunl:r cheek of the apartment to
ensure that no ane else was There who m.lg'ht proge & threal Lo
their safuty or destroy evidenee,  In the process. the agents
nbzerved, in a bedrcotn in plain view, & triple-team acale,
Jars of lactosc, and numerous smadl eellophane bags, all as-
coutarrnents of drug trafficking.  Mone of these items was
disturied by the pzrents,  After this Umited seourity eheck.
Luz Cnlon was arrested.  In the search ineident to her ar-
rest, 3gent.%_l'numrm her purse a loaded revniver and more
than &30} in cash.  Caolan, Sepura, and the other secapanis
of the apartmant were taken to Drag Enforcement Adminds-
tration hegdquariens.

Two Tazk Force agents remained in pet __ngcriamrtmcnt
awaiting the warrant. Because of what i chararlerized as
“admumsirabtive delay" 1he wakrant application was not pee.
senied to the magdstrate wies] 3:00 poom. the mexl day.  The
warrant wus wsided and te search was porformed at appross.
mately €.00 p. m., gofme 15 howes after the agents initipl en-
tey into the apartment.  In (he search pursuant to the war-
rant, agents discovered almast three pounds of cocsine, 18
rounds of .38 culiter ammunition Hlting the revolver agents
had found i Luz Colun's posseszion 2t the time of her acrest,
mote than §o0,000 cazh, and records of narotics transac-
tioms.  Agents seized thece itams, Logether with thasze ob-
served during the security check the previous night.

Lt e fue A
i Py

{s.a:a Py

F1 Aj—;
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Before trigl in the United States District Cowrd in the
Eaatern Districe of Mew York, petltionerns moved Lo suppreds
all of the evidence seized from the apariment—the items dis-
covered v plain view guring the initial security check and
those ot e plan vigew first disceovered during the subsequent
warrant search.?  After a full evidentiary hearing, the Dia-
triet Couwrt granted petitioners' motion. The court rulad
thal there Were no exigent cirelMmstances justifing the mi-
tial entry inlg the apartment. Acgardingly, i1 held 1hat the
chii, the arrest of Colon and search inoidend to her arrest,
and the effective seizure of the drup parsphormaba in plain
view were illegal.  The District Court ordeved this evidence
suppressed as “fruits” of Wegal zearches.

The District Court held that the warrant Jater ssued was
aupported By udormation suffeient e establish probable
canze! however, it repd Limited Sgotea w Griffin, 2 F. 2d
438 (CAG), verl. denied, 315 U, 5. 1050 (159740, as requiring
suppresgion of the evidance asizad under the valid warrant.?
The BDistrict Court reasoned that this evidence would not
neessarily have been discovered because, absent the illegal
eptry and “gccupation” of the apariment, Colon might have
arranged 0 have the dragy removed ot desteoyed, in which
event they would not have been in the apartment when the
wartant seafch waz made,  Urnder this anslvzeiz, cle Disoriced

tRiviadalls and Parrs, were indwcted with petivioners and waere charged
with ane peird af poosescinn wslhopleal be distriogke aeechall kelogmam of
Cul i on GnE oocassGh amd ore Klverak an arother eocasien, Bolh pled
pailty bo ik charge. They mevied in ke Trnle:cl Cloart L zugpme=:= The
aree-hill Klegram of oeaine Foond on Farra= person »% e cime of cheir
arteils on 1he groand that the Task Fatve apents had stopped chem in vi-
clatinm of Terrg v o, T2 10 5 111965, Thoe rgel dendsd the meatsnn
Rrrudulla and Farts adscunded privs (o aentencng by ke Disiriet Cowrt,

"To Griffin, shecrnl eaigent croamstanees. pelice offeers Toecibly e
repesd am apartment ard decoerred noplon view sarselics arml releced
praphermala. The enlcy w0k pace while nther ofeees soughl a search
warranl.  The Court of Appeas for the Sweh Civowr wifirmed the District
(ot granl of the defendant™ suppress‘no mo%on.
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Cowrt held that even the drugs seized under the valid war-
rant were "friit of the poisonous tree ™

{n an appeal Lmited to the admissibility of the incriminat-
ing evidence, the Counl of Avppeals affrmed in par and re-
wversed W pact, 964 F. 24 431 (1981). Tt affurmed the Das-
trict Court haldibge that the Daitial warrantlegs entry was nok
justified by exigent circumstances and that the evidence dis-
covered m plein view during the initis entry must be sup-
presged.' The Cowrt of Appeals t¢jected the argument ad-
vanced by the United States that the evidence in plain view
should not be excluded bevaonse it was pot actvally “seized”
until after the search warrant was sgcared.

Eelying wpon its holding in United Stafes v Agapito, G20
F. 2d 384 (CAZ), cert. denied, 449 U8, 2234 {12800 * the
Court of Appeals reversed the District Court's holding re-
quiring suppression of the evidettce seited under the valid
warran! exeruted on the day foloaing the initiad entry.  The
Court of Appeals deseribed as “pridestiacly dnsound™ the

*Hpth e Tt Cooart and the Coury of Appesls held thee che initia
entry ke The Apfrimen] was rat juetified hy emapend ciroemstances, acdd
thes thys the jtems ducovensd in plan view daring che biled secwrily
thiek had w0 b suppressed fo cffees the perpnses of the Founlh Ameni-
memy The United HAlates, wltheaph of dees not cuacede 1k corfeclness af
Lhis hotding. does T contest i1 in this Cowrt Becauss the gpovemmmont
has desded mon (o preas s Argamenl EYA PXigent carcumytanors ouisted,
wier et And Ju Pt mddress 1his aspec of 1he Cowr of Appeala deg-
piok W are cunmernd cnby with whether the Court of Apprals proper.y
fetermaned Lhat the Fuath Arngitdment dad not redcs soppraso of the
pvefepce seized doring exaemtinn af 1he vilid warmam.

In Agamle, DEA apenls. [lloving 5 laeday surecilanee of the de-
Tenidant's hale| porar, arzesten Lhe Suapecled cocoupants af Lhe reom in Lk
labba uf che horel.  Afiey ehe arreera. the sgents enered 1he fogel moom
and ramained #ithin, with the aception of periodic depariores, for almast
24 hwuts untl a aeareh warrane isslked.  During cheie ptay im tne pedem, the
ayenis snized but did not spen & daiteace fownd in tne rosn [ho1he searsh
MArEant b b warmend, the aperda foond cosaing in ihe sultease. Al-
though Ehe Zecond Carcull keld that the iucial eniey was el it held chat
1he cpcRine negd ol he ayppressed because i) was discovered in the seerch
wnder L valid warrane
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District Court’s decision Lo suppress that evidence aimply
because it eould have been destroved had the agenis nol
l':r'l.tE'J'Ed. - . = e, o Lls Lemeol et tiopen =1 -

T BefTtiners were subsequentiy convicted of conspiring Lo
distribute cocaine, inoviolation of 31 105 O 548, and af
distributing snd possessing with intent Lo diet fibute cocaine,
v violation of 21 L. 5. C. §&iliakl). On the subsequent re-
view of these convictions, the Second Cireuit affirmed, re-
Jecling glums by petitioners that the fearch warrant wag
procured thropgh material misrepresentatinns and that the
evidence at (rial was inswFicoent a5 3 matter of Low o support
their convictions. We pranied coertiorari, uUs —
(19331, and we affirm,

IIl

At the outset, it is important to focus oo the narrow and
pretize gueslion now belore wa.  As we have noted, the
Court of Appeals apresd with the Disiried Court that the i
tial warrantleas entry, and the limited security search wete
not justified by exigent circomstances and were therefore 1-

‘legal. Ho rewiew of that aspeet of the case was sought by
the Gavernment and na issue concerning items observed dur-
e Ehe (rutial entey is before the Cowrt. The ondy 153ue here
is whether drogs and the other items pot nbeerved during the
autial entry and (sl dscovered by the agents the day alicer
the entry. under an admittedly valid search warrant, sheauld
have been sippressed.

The Suppression or Faclosionary By’e iz a judicially pre-
seribed refnedial measire and 53 "wilh any cemedial deviee,
thie applicstion of the rule has been restricted to those areus
where its remediad objectives are thought most efficacigusly
served ' Uetled Stoder v Culundrm, 4014 L 5 3538, 248
(1874} Tnder this Court's holdingn, the Exclusinnary Rule
reaches pot only primary evidence obtained a3 a direct reanlt
of an Megral search or seifwre, Weeks v [mited States, 232
IT. & 3H% 019141, but alse evidence later disegueered 2nd found
te be derivative of an illegality or "“fruit of the peischous
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tree!  Nordowe v, Einited Sgates, 308 LI & 338, 341 {19390
It “gxtand: as well 1o the inditect a3 the direct products™ of
unconstitulional conduet.  Womg Sun v Diled Slates. 3T1
. S 471 484 {1583],

Evidence obtainad g a direct resuit of an unconskitutinnal
search o seimare is plainly subject te exciuzion,  The guos.
tiort to be resolved when it is claimed that evidence subse-
guently ohtzined is “tainted” or id "fioat" of & prior dlegality
i3 whether the ahallenged evidence was

“rpome A by exploitation of [the initial] ilegality or -
slead by reans ffficientp disdingnizhable to be purged
of the primary taint."” Id., ab 483 (optation omlited; em-
phasis added).

It has been well established for tnore than B0 vears that ev-
idence is kot o be excladed il the connagtion betwaen the ille-
gal police conduct and the diseovery and seure of the ¢vi-
denge 1s “s¢ dllenuated as to dissipate the taint,” Wardoie v
U'Heded Sfafes, suprnz, 308 U, 3., at 341, It is not $0 be Bx-
cluded, fur example, Uf police had an “indeprndent souree” for
discovery of the evidence:

"The essence of A provision forbidding the acquisition of
gvidence th a certain way i that net merely evidenee so
aviuired shall not be wsed before the Court but that it
shall mot be used at all.  Of course 1hus does not tacan
that the facts thus obtrined bacome saceed and inaceessi-
hle. If krculedye of them 43 patved from an independ.
el ameree (e weTy he proved Dike any others.”  Silver-
Poerrte Lasmber Ca, v Didled Stetes, 250 UL 5, 385, 392
19200 demnphasis added)

Tn shart, it is clear frem cor prior heldings that “tha exelu-
siopary rule has no application [where] the Eowermoment
learmed of the evidence 'from an independent spurce ™
Worg Sun, guprg, ot 487 iquating Sefverthorne Lurber Co. |
aupra, a1 4%2); see alse Uniled Sfotes v, Crews, 45 T, 5. 462
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(198000; Lindted Siafes v, Wade, 388 U, 5, 218, 248 (1976, Cos-
tello v, Dimtted States, 363 1), 5, 265, ZTH=-20} {1961]. jﬂ,ﬂf I,LU" 'y

ll'k" af- |'.l r."l"'lrr ﬁ{: }
A A Yol

.

Fetitioners” peinesed 10puiment i3 that all of the eontents af (Jeprans F
the apartment. seen and nol seen, weluding the evidance gow i
in guestion, were “geized” when the agents enterad and re-
maingd on the premises while the Jawful oecupants were
away from the apartment and in police custody. The es-
sonep of (his arpument i3 that because the ¢ontents were then
onder the control of the agents and no one would have been
petmitted o remaove the poriminating evidence from the
premises or destroy i, 4 “seirure” weok pace,  Flanly, this
argument is advanced to avoid the Sitverthorie “independem
mg”fie‘“‘éﬁ:‘ie‘;?t’iuﬁ.ﬁ?’?ﬂﬁﬁanients of the apartmcat were
“gelzed™ at the time of The itegal entry, presumably the evi- ﬂk""’"
depce now challenged woold b suppressible as peimaes eyvi-
dence abtamed as 4 direet tesdlt of that ¢itey.

We need not decide whether, when the agents entered the
I—"\_q-___‘ - -

spartment ahd secdred the prendses, tFm;v.' effected a seinire

of the eocaine, the cash. the ammumition, and the narcotics

records within the meaning of the Fourth Amendment. By

its termns. the Fourth Amendment forbids only “unreason.

able” sparches and seizurea, Assummg. -:IEJ:EHH'::', rhat the ‘F“",""""L

agents seized (he entire apartment and its contents, as petj-
liuners sSUpEes ¢ under the totalify of

the ciTcumslanees. Bl MMMM

Uferent interests are implivated by o seizore than by a
seareh. Lafed Slafesd v faeobsen, &5 ——,
1884 Terms v. Brown, U =  [1UMAY; id., at
{STEVENG, J., cononrring in the judgment}; [aited Stafea w,
Chodusck, 4233 U5 1, 1M, n B (1997 Chambers v
Moureueey, 309 U, 3. 43, 5153 (19703 A seirure alfects only
the peraon’s possesgory inlerests; & search affects a person's
privacy interests, [iniled States v, Jacebser, supeg, at
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——: Inited States v. Chadwick, supra. at 13-14, n. B; sec
generally Ferma v Browst, supre (ConcurTing opinion ). Reg-
ognizing the generally les: intrusive oature of & seizure,
Chaduack, suprn, at 1314, o 5 Chambers v Haroney,
scpri, at 51, the Cowrt has frequently approved warrantless
seizlres of property, on the basis of prohable cause, fpr the
time I'lEI:EE-&ﬂI':_r Lo gours_a_warruol, where warrantlass
searoh wak either held to be or likely would have been held
impermissible. Chombers v, Marouzy, supra; (Teiled Slates
w. Chaduqck, 433 T, 5. 1 (1977 Avkansas v Sauders, 4100
L5 T Qg

We forused on the issue notably in Chambers, holding that
it was reasonable 1o seize and impound an autamoehile, on the
busis of probable cavse, for “whatever periog |8 necessary to
ohtain 2 warrant for the search.” _J'F 5., at 51 {foeotnote
amitted).  We acknnwledged in Chambers that following the

*In twi inetamees, the Coart khas allowed teporary sezures and bme
“ed detentions of propery based opon leas than probable cawss. [
Lraited Stafea v Lad Leenaven, 397 17 20 249419590), Lhe Cousr yafused Lo
snvalldate the saimure arel Aetenion—en ki Sasis of only reasorehle swspd.
car—af twn packages debvered wo a LUnited States Past Oice (ur zrauing.
fine af tee packages was detzined an meee sespacion for only 9 howrs:
By the end of that period ebocgh wlformation had been oblained tn eatab.
lish prabadle gagss that the packaper conlamasl atclen cons. Bul she
urher paskage was detainmid far 2 hours Sefore 4 search wEETATL was A
rally served.  Horh seifures went held regearable, o fact, the Cowm
suggeated that Both atizurcs and detentions for Lhese “lruted times” were
"pradent” under the circumataecoed.,

ey Ll Termn. in [Hited Staten v Place, — 1" & ——r1833l. we
copsidored Lhe validly of a Lriet ez and decenkinn of 2 iraveier's lug-
cage, o Lhe basis of & rrasonable suspicon that che lugguge sondained ron-
“rabars; the purpeae of the asizure and hreel dedenban were Loozvestgate
farther the cpasen far the roupicion.  Adthoogh we held that 1he 2)-minute
detentaan of the luggige 1 e rport way, rder Lhe ciramsianeed, n-
Tesmirable, wr Beld Lhat Lhe cataofale of Terry v Cede, 352 T1. 20 111088),
applies o Sermait A 0IRCer, an the basis uf reasorable suapicon (hat & trav-
oler in carrping lugg@pe ceataning soms rebard, bo seize and delacn e lug-
A T iedy o mrvestigats the roumatances 1that aroussd hig suzpicion.”
— 1.4, al -
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ear until 2 warrant conld be obtained was an alternative, al-
beit an imptactical one,  But we allowed the seizure none-
theles: because atherwise the secupants of the car could kave
remaved the “instruments or foaits of crimc” before the
search, Jd,. atw 3 The Courl allwed the warrantless sel-
mure 1o protedl the evidence from destruetion even though
there wae noe mymediate fear that the evidénce Wwas in the
preces: of beityg destroyed or otherwise lost,  The {harabery
Conrt declared:
“For constitutional purposes, we aee oo diference be
tween on the ane hand seizing and bolding 1he car before
presenling the probable caure iasne th & magistrale aned
on the other hand carmyiing out an immediale sexrch
without a warranl, {;iven prabable cauxas to aearch,
ether vourse (5 redsomahlt nnder the Foreth Amend.
wiend, " fd,, at b2 {emphasis added)

In Chedwick, we held that the wurrantless seereh of the
footloeker after it had been seized and was in 4 secure area of
the Federal Building violated the Fourth Amendment's pro-
seription against unreasonible searches, byt neither the re-
apondens nor the Coeort guestiened the validity of the initial
warrantless setrare of the fpotleeker on the bass of probable
cause, The seizure of Chadwickz footlocker clearly inter
fered with his use and possession of the fotlucker—his pos-
SusE0IY inLerest—out we held that this did not “dimindsh [his!
legitimate expectatinn that the footlocker's contents would
remain private,.” @33 UL 5 4t 13-14 n. & {emphasis added),
And agrain, 1 Avkastrus v, Jenders, Supemo, we held that ab-
S8t exigent circomstunces & wartanl wis requlr'ed Lie vearch
luggage seized from an sotatroble which was already in the
posseasion ard coptrol of poliec al the tme of the seareh.
However, we expressly noted that the police acted not only
“properiy,” bt “commendably™ in seizing the suitease with-
cub a warrant oo the basis of probable couse to belicve that i
contained drugs.  HE1L 5, at W1, The taxi into which the
mitoase had been placed was abowe to drive away.  How.
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ever, just a3 there was no immediale threat of logs or de-
strurtion of evidence in Chembers—sines officers sould have
follgwed the car until a warrant izzued L an too it SAHIEFE of.
fieets conld have toilowed the txicab. Indeed, there arpu-
ahly was even less fear of immediate loss of the Pridence in
Bonders burause thye suiteas: at izsve had boen placed o the
vehicle's trunk, thus rendecing runediate aceess undike]ly be-
fare potice could act,

Underiying these decistons is a belief that sociely’s interest
irt the discovery and pretection of ncriminating evidence
from remioval or degtruction cam supersede, at least far a Jim-
ited pericd, 3 person's posiecsery Mterest 1 property, pro-
¥irled that thete is probable couse to beligve thal thal prop-
erty i assoriated witl erimioad activity, See Cnited States
v, Place, dG2 1), 5. —— {1993).

The Court has nal had seeasion Lo egnsider whether, when
officers kave probatile CRORE b beleve That evidense of eritni-
nal activity is on the: Frc“ﬂn;u thE_t(ﬂEuF&r}‘ §-|1-|:’L:|J‘i.r1§ af a
dwelliRg to prevent the removal or desiruction of evidence
vinlates the F'Elqrth Amendment. Hewever, in [wo cares we
ha'-'tl‘s._uﬁistﬂ that securing of premises under thete o
cutnetances does not viplate the Pourth Amendment, a1 |east
whet undertakes to preserve the slefus gue while a search
warranl is being suupht, o Witecy s ddrfsena. 4257 U2 E
263 (1978, we noted with approvat that, to preserve evi-
dence_ s polive puard had been stationed at the entrance to an
npanmeﬁﬂﬁ'xg;ﬁf;men committed, £ven
thoogh "Ttlhere was an indicagion that evidence would be
lest, dlestroyed or cemeved during the tiee required to ob.
tnin o search warrant.”  Jo., at 384 Similarly, in Rewlings
v, Hetweky, 443 [0, 504 (10800, although officers secured,
from within, the hamwe of & peerzot Tor whom they Bad an ar-
rest warrant, poqd detzined all sccupants while oiher wfficers
were obtaining 4 search woarrant, the Uourt did not question
the adidssibibily of evidence discovered putseant to the way.
rant later issued.

e .-'L

tadiaiie
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A distinguizhed constitational scholar raised thibd questinm
whether 2 seizure of pretuizes to preserve the status quo and
protert valpable evidence while police officers in pood faith
cpek 2 wartunl might not be AN At Fefu F ete -

"Here there js a very real practical problem.  Does
the police officer huve any power 1o tmantain the statns
gur while he, or a colleague of his, 18 aking Lhe Lime nea-
essary (o drdw up 4 sufficient affidavit to support an
application for a search warrant, and then finding a mag-
istrate, submitting the application Lo him, ohtaining the
saarch warrant if it is issued, and then bringing it to the
place where the arrest was mude. It seems inewitabis
that a minimum of several hours will De reguired for this
priess af the very best,  Unloss there s vorne Jond of
a power to prevent removal of material from the
premuses or destroetion of iaterial during this Gime, the
search warrant will almoat imevitably be fruitless, Of
pourse, 1if o search warram v refused, the offeere should
leave the premises,  May (hey puacd the pretdses:, and
prevent egpress amd entry, and aciion within the
premises. whiie the 2eareh warram s beicg obtained?
We do not know.  There may well be room here,
thouph, for a balanee in dedermining the appheabilicy of
the Fowth Amendment. 192 warran® s in fact obtained
in soeh 4 ease Defore & seareh i made, can it be swid 10 be
unreasonahle uwnder the fourth amandment if gteps are
babert Lo presere the statos quo™  briswald, Criminal
Frocedure, 1%af—1: T4 A Means Or An Enc™ 20 Md. L.
Bev. 207, 317 (14620

Deak Grizweld did not purpor to angwer the questions ho
poscd: W the significance of his analysis is that he raized
eem.  implwit in the questions & whether an vacessive pre-

poeupation with eomcermn for deferdart=' rights, which pves
rise Lo AN ever-ingregsing number offtriminal mles, docs not

iend to undermine the entive strctite of erbminal justive,

|- aghly caray o
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given the ealealable social cost of the drug traflic and sther
criminal aclivitics.

Justige Bluck posed ezsentizlly the same questionp n hia
dissent in Vale v, Loxwaieea, 399 11, 5 30, 36 {1963, as had
Dwean Griswald,  After poisting cut that Wale's arrest just
putside his residence was “piadaly vieible to anyone within
the hovse, and the police had avery reasan to believe that
agmeone in the house was lhely to destroy the contraband if
the search were postponed,” he noted:

“This case raises mosd graphically the question how does
a policeman profect evidener necessary to the State if he
must leave the premises o gt 4 warmabh, wllowing the
gridence he seeks 1o be destroyed.  The Court's answer
tr that guestion makes wnrecesaarily diffioall the convie-
tiom of thome who prev upon society.™  fd.| at 417

W Bie e Pelson. ns Micey and Rapfings wonld suggast,

| why the sgme principlé applhed ith Chambers, Chaduack, and
Laaders, should net apply where a dwelling i invelved, The B
wanetity of the home is not to he dispated. Lhe v :

home 15 sacresd 10 Fourth Amendment verms nel promaridy

becawse of the occcupants’ pussoseery  interesis in the

promizas, but becawse of their privacy inletests in Cthe activi-
ties that take place within.,  This s what was mesn: in fafz
v. Dotateed Stz 339 U &, 347 (19670 [ TThe Fourth Amend-
rment protects people, not plares.”  fd.. at 331, ses alan
Fogtow v Mea- Yok, 493 T &5 0T 603, 615 {13200 (WHITE,
J. . dssentinge

As we Tave nozed, however, a selzure afferts only prsses —
S0PV iNteresls, not peivacy interests,  Therefore, the height- H_W
ened proteclion we accord privacy witerests i simply not im-
plicated where a eeizareof premiseq nnt & search) is at wse. e

We held, therefore, that =ecuring A dweiling, an the basis of

“This is 2 nuestion ol irfreguently confsidered oy both federal and swake
eourts See W LaFave. Searck smd Seirese §ES 10990 emd oxne
led.
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probable cause, te prevent the destruction or removal of evi-
denee while a search warrant is being scught is not itzelf an
wrensohable seizyre of either the dwelling or s contents.
We reaffirm al the same time, however, that, absant exigent
gircumatances, & warrantless search=—such a3 that invaoli-
dated in Vale v, Lowvesiana, 389 U 5 30, 333 {15700—is
illegal. (
Hete, the agents had abundant probuble canse in advance

Ry 1 ¥
of their entry to helieve | I_]‘.lat []‘Ill"l"E Was Mu 1: nm.nﬂ; - ﬁ\
tiongrs' apartment; indecd petitionefs do not dispute the |'5pr mrn:&ul""u,,
probable canse determination,  The agents had maintained E;I.,lrl'i C
surveillance over petitionets for weeks, anl had observed pe- ———
titioniers leave the apuwrtment to make sales of cocaine.
Whally apart from observations made durtng that extended = _drrvery 1§
enrveiltance, Bivudalla had told apems after his arresyThat e !
retitioners had supplied him with coeaine earlier that day,
1hhat he had ot purchased all of the eovaine offeted by
Sepura, and that Sepgura probably had more cocaiie in the -
et - : by
apartment,  On the basis of this infermatien, & magistrate - Fasbraonn
duly i=sved a search wartant /The validiny of which was up-
helid by both the Listrice Coort and the Court of Appeals, and
which (s oot beefore us now,
Hery, the agends entered and secured the apariment Trom ;1..-:{&’--**—&4_
ﬁ ArguablyTThE wizer coikse would nave been Lo de- ;{_f I
part immediately and secure the premuzes feom the outside .
by & “atakeout” onice the secutity check pevealed that ne ome ' e Lt
sther Than those taken inte custady wers in the apartment,
But the meikod a.ttu*tlh' empinyved dogs not regiare a differ- e I
enl resull under Amerdimnent, insefar v the sei-
2178 15 CONFETTIED. Iﬂ I'.EE Tt of A pp&aL& held, abgent exi-
gent cireumstances, Lhe entry may have constituted an illegai }"""""‘- s
sedreh, or interferanee wikh petitioners’ privecy interesis, re- £ 4 "
quiring suppresston of all evidence ahserved during the en- - “" - M
Ly, ] Secoring of the premizes fom within, hewever, vras b ( A
4\ - Frdgfe an mtererenee with the polilioners’ pozsessory inter-

#’"‘
s exts in the rontents of the spariment than i perimeter ri L
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Petakeout.,”  In other words, thes ik not affect the
regsonableness of the seizure,  Under gither method—entry
and securicg frum withic or o porimeber takeout—agents
eonirol the a'[:r:].rtment pending arryval of the warmant; both an
internal securing aed a perimeter stakeout inkexfere Lo the
aame extant with the poriessory inlerests of the owners.
Fetitioners arpue that we heighien the poasibility of ilegal
entries by a helding that the illegal entey and securing of the
prefruses from the inside 4o not themselves render the ae
rare any more unreasorable than had the agenis staked out
the apartment from Che outside.  We disaprce.  In the first

axd

place, an entry m the ahsenes af exigent curclmstaneos L - payt reld

pal.  We'ars unwiiling to bolieve thal officers willipourposely
violate the [aw as 5 matter of course. Sacond. A 3 practical
tattar, officers Who have probable cauze and who ame in Lhe
precess of obtaining o warrant have no reasom Lo enter the
preuses befott the watrant issues, abscht exigent chreum-
sramoes whirh, of eowrse, would justify the eatry,  Lhvited
Brates v. Santara, 427 11 8, 38 (1976); Joknaon v, £inifed
States. 333 U, 5 0 11%430.  Thied, officers who enter e
gallr will mecogrize thet whatever evideree they discover as
& direct preguit of the erbae may oe suppressed, as i was by
the Courl of Appeals In this ease.  Fioally, f affivers entor
withoul exigent circumatanees to justify the entey, theyilfes-
pose themsalves L pHential eivi] Saholity omler 42 T, 5. C
51883, Hitens v, B Cwkeews Federal Mareoficr Apents,
A LD B 3AS 01071

OF coures o peigare reasolialae 0D 15 ieeption becduse
based upon probable cavse may become voredsonable as a re-

A

salt of its durslion ar for other ressoe, L1 Caated Stafes v e e iy

Plere, swprr, Horwe, becanse of the deluy o securieg the
warrant, tha acrupation of the sparimant continoed through-
oaf the pight and inte the next day.  Such delay in zeguring
warfant i a larpe metcopolitan center unfotTungialy 15 oot
ynepmman; this s anl, in itself, evidence of bad faith.  And
thete is no swggestion that the officera, in bad faitk, pur-
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poaely delayed ottaining the warrant. The asserted ex-
planation is that the officers focused Brst on the task of pro-
pesming Lthuse whom they had arrested before turming to the
tack of cecuring the warrant. 14 is not unreasonable for offi-
cars o ebivve that the former should Lake priocity, given, a5 f:..{) v for?
wis the case here, that the M{E&?ﬁ:ﬁ%{:ﬁ-—jp
in the custedy of the ﬂfﬁx::;-rs Lhmuﬁhnut the pericd in
quettiohmesd (& AEIHaL e S0
Moreover, thers s ho edidenee Lhat the agents inany way W0 L™
exploited their presence in the spariment; they smply
awaited izzuance of the warrant.  More than half of the 19-
hour delay was between 1000 p. mu oand §0:00 3, m. the fol- /‘ZZ{-}L -
lowing day, when it is reasonable to assume that judiciai offi- £x ‘é“’ *g""“‘"“’
eers are nol 44 readily available for consideration of warrant
requests. Finally, and most amportant, we observed n
Lwited Stafes v. Place, sepr, at ——, that
[t ]he Melsion Bb pof3essory iRLerests seezsioned by &
selzure of one’s pecsonal effects can vacy both in k2 na.
ture and extent. The seizure may be made after the
awner hag relinguizhed vontesl of the property to a thied
party or . ., from the immediate costody and control of
the owner™

Here, of eourse. Sepura and Cnlgn, whose possessory inter-
ecls were interfered with by the oocupadion, were ender ar-
rest and in the costody of the police throughnut the antire
perind “he arents porupied the apartment.  The actual intey.
ference with thoir posrerscry imleresls in the apgrtment and
its rontents was, thus, virtuplly ronaxisient.  CF Leeneen,
supra. Wy are nol prepated co gy weder tese oiced eir-
cumstances that the seizure was umressonsble wnder ihe
Fourth Amendment.?

FOuar dectaan in Eaoded Btafes v Ploee. gupra. il inconeiatert with
Lhis ermnlasicsn. There, we fuorad unreassso ble 2 W-rumote desenlion of a
terveler's luggage  Bui the nctenlion was based only on 4 suspicion chat
the lugpage contatied cortrabardd, not ot proable caase.  Afler probable
ransa was estahlished, patherities held the urnpened Diggege (e almos?
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Petitioners alsoe argue that even jf-fhe evidence was not
subject Lo suppression ns_.frlmﬁ idence "seized” by virtue
of the imitipl illepal entry agiFiccupation of the premdses, it
showd have been axcludpdas "fruit” derived fram thutl illagal

entry £ Baclusion of-Jerivative asmwee o "0t of the por
songus tree” is not warranted kere because LGS T,

D—[" Mf_.hﬂ:ﬂnhb’ independent seurct Jor—vte—dwepwemr—Tea

Mone of the informauon on which the warrant was se- -
rured was derived rom oF related 0any way to the e E, _
i bved entry into petitioners’ apartmet; the information came from
solrees wholly uneannected with the eniry and was Known Lo
the agents well before the dtial entry.  No information ob-
tained during the initizl entry or pecupation of the apartpent
was merded or uscd by wne agents 19 seouce the warmnt.
Il iz therefore beyond dispute that the nlotmation pos-
seszed by thx_e_,_a.ggnta-he fore 1|:_wg. entered the apartment ¢om-
sticuted an;’ipdtp-ﬂe_r_'.gmt soureq for the discovery and seizure
of the gvigdence now challenged. Tlhis evidence was discov-
cred the day following the cmiry, during the scarch cen-
ducted onder & vaod warrant; it was the product of that
swarch, wholly unrelated to the prior ontry,  The valid war-
rant search was a “mean: sifficierty distinguizhable” to
purge the evidense of any “taint”™ arising from the onbew
Wong Siw, supnr, at 325 Had poliee never entered the

x"'.l--.:-!-*_p{_‘

Three daye Dofre 3 warrant wee chiained  J0sus nol sogpested thas thas
delay prosembed anindependent Banis for suppression of bha S0rn0e eVEn-
iwal'y disceversd,

o ur hu-!l]'ir.g' i Lhia eespect G5 pumblent with Lhe va majerity of led
erdl orarts of sppeas which kaee eld thet onderse ehiained pursgaan o a
vaiid wurran? search teed ol ke excluded becaune nf a prior ilrgRt cpi ey
See, w9, et Sdetes v Preecz, MHTE. 20 TEEZ LCA S L9 Cledted Seares
v, Hemmiey, 8% F. 24 30 C A6 cert, demied, 452 L. 5. 294 (1901 fnited
Mrater v. Fulzkorms. B35 Fo 2d L16 10AS 1980, sor. deeded . 93] [V S, G55
1T9BLL L'iled Stakes © Apapfta, ppre, Lodar Sizied o Bosboy, 575 F. 24

h .p‘ncr__ N __-_--"___-__.-_ > S L T - - .
‘j’lz.g.ﬁltﬂ;ha\ E*‘lfl’J wey 14l i—lﬁ o ek e r—,»*F’E,TEu’qn-i-

" b eake
n:l':-: o admissibiliry @ Hn chadlengeg LA

g T e [t At . : v ;Ear

b r ‘HE. - STLS 1rli&ﬂ€¢icllg¢1,1r Lavy(L

"ﬂ\ ufﬂ.ﬁ”d;ﬂ'it L"!&EI" L:Jit't‘:‘l, iE‘u—f—L:ld Fan{E TR Lo red.
-3
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apartment, hut instead conducted a2 perimeter slakeoul to
prevent anyone ot entering the apartment and destroying
evidenee, the eontraband now challepged would have been
discovered and seized preciceiv as it was here. The legality
of the initial entry (3 wholly irrelevant under Wog Sum,
suprn, and Silverthore, supmo.

Char conclusion Lhal the challenged evidence s sdmaseible
1s fully supported by our prior cases going back more than a
hall ceptery.  The Cogrt hss never held ithat evidence is
“frait of the polsonous irec” simply becawse it would not
have rome 10 Ught But fer the illegal sctiona of the police.”
See Wong Sun, supra, ol 387485 Rawlings v Femtucky,
supra; Browst v, fltteoia, 482 1 &0 590, 545 (1975).  That
would squarely conflict with Siiverthorme and our other cases
allowing admizsion of evidenee, notwithstanding a prior ille-
pality, whan the bnk betwoon the ikegality and that evidenes
was sufficiently atteruated to dissipale the taiet. By the
same toRen, owr epses make cledr that evidenee will fot be
exeluded ae “fuit” undess the illegality {2 at least the “but
for™ cause of the diseovery of the evidence.  Suppression is
ot justified weless “the challenged evidenee 35 in seme sense
the procduct of Megal gevernmental activiby.”  Dnited States
v, Cretea. s, at A7 The illegal entry into petitiorers'
apartment did not qontribute in any way to discevery of the
evidenoe Jater seized under the warranl: it is clear, thevefore,
that npt even the threshold "hut for'” equirement was met in
this case,

The diszent ¢ontencs that the initiad entry and securing of
the premises are tha "bat for” exases of the diseovery of tha
ovidence in that, bad the agents not entered the apartment.
bl instesd secured the premises frotn the outside, Colon oF
har friends if wlerted, cowd have removed or destroved the
evidence before the warrant iszued.  While the dissent em-
MCALL P2y dickuml. The aply Sederal zagr of appeals o hold okh-
eFwlas jg the Ninth kvt See Dasfed Efales v Laman, 306 B Ml b6
ey [ orebed STades w Alliard, B4 B Sd LIsE (1SR,
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braccs this "Teadering,” petitioners do oot press this
argument.

The Court of Appeais rajected this argplment as “praden:
tially ansowed” and Decauze it rested on "wholly speculative
assumptions.”  Among sther things, the Court of Appeals
suggesied that, had the apents waited 1o enter the Apartment
until the wareant iegned, they might mat have decided (o take
Sepnlra Lo the spartment and therehy alert Colon,  Or, once
alerted by Segura’s failure to appear, Colon might Lave at.
tempted Lo remove the evidence, rather than destroy it, in
which event the agents vould have intercepted ker and the
evidenca.

We agrec fully with the Cowrt of Appeals that the Diztrice
Court's suggestion that Celon and her evhors would bave ee-
moven nr destroved the evidence was pure speculation. Evan
more imporiant, however, we decline te extend the Exclu-
sionery Rule, which already exarts an enormos DEice from
sOCIELY and our sysatem of justice, to further “protect” crimu-
nal activity, a5 the dissent would have ng do

I1 may be that, f the agents had nol encered the apart-
ment, petitoners mignt have arranged for the pemoval or de-
struclion of 1he evidence, and that in thiz narrow serse Lhe
agents wctions pould be ¢onsidersd the “but for” cause for
disvovery of the evidenee,  But at this janctuoe, we are re-
tinded of Justice Jacksan's warning that “[sjophisticated ar-
pument may prove a cansal connection between information
nbtaiced “hroogh [illepal conduct] and the Governeent's
proof.” and his sdmmmtine that ke courts shomd consider
whether “lals o matoer of gool sommon aenie o, - suck cone
neclion may have become so alienuated as 1o dissipate the
traimt. ™ Mamdpae, rupee, ot 3410 The escenee of the dicsent
is that thepe §s some “constitutional righl”™ to destroy evis
dence,  This cunrepl defics both logic snd eommon sebise.

¥
We agree with the Coort of Appeals that the cocaine, cash
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records and ammunition were properly admtted inko evi-
tenee,  Actordingly. the judgment is affirmed.

ft1a sa ardered.



Seopre et Gaemet of Hpe Entt i Stabes
Bashingten, 8. . 20542

P T, el
HdUSTICE BYMOH W WHITE

June 1L, 1984

RBe: HZ-L298% - Zegqura v. United Stakes

Dear Chief,
T ghall [ile the feollowing concurring

opinion in this cages

Whether 2r not cthe apartment
was scized and whether oot the
gelzvre was or became unreasonable,
ke wyidente ot {ssue In this case
came From an Independent sourge and
war admizsibIE [or  ERe reasons
stared im Park VW oF the Court's
cpinian. 1 would dizpose of the

cage on that basis. Accordingly, I

jeln Parks I, II, ITI and W of the ;%Lﬁ fi s
Court’s oppinion 83 well as its L
judoment .

Sincerely yours,

The Chief Justice

cC s Justice Powell
Justice Rehnguist
Justice O'Connor
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Compll e @8 QOF JLH'I.E 11, lgﬂ"

THE CHrES S RSTICT

EE: B2=529% - Segura v, United States

MEMORE ANDON T JuBkice White
Juntice Powell
Justice Behnguist
Justice O'Connorc

I enclose what, so far as I am concerned, 1s my
final effort - for this Teem - ta get &4 resolutlsan of this
caze that will not preduce moce confusion than clarity to
those who must live with Lt.

If it does nob achieve a Court on the independent
gturce igsue = which ia what wé took the case for - I will
move Ea et the Sase for reargument.

Reqards,

s

Justice Bhike
Juskice Powell

Justice Rehrquist
JUuestigce "Conndr
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Ba=5298 Scgura w. Onited States

JUETICE HWWELL, concurcing.

I join Parts T, II, III ard ¥ aof the {iourt's
cptnion ard che judgmoent.

In my view, Bart IV addresses a question of Some
impartance that we necd not reach. After the occupants of
the apartmert nhad been reroved to headguackers, the agents
rerained Eor some 19 hours after their initial unlawfel
CrEL Y. Ante, at o In Part 1¥, the Court reasen: khat
tniz "gecurling! the zpactment From within® was "po more
[of] an interferemco with petitianer's possesEory intercest
in the conternkts . .+ than a pecimcter 'sStakenut'®.  Anke,

at 15. The Court therefore concludes thal the occupadcy



1

w3z reascnable. Blehovgh some of owr SR8 Doint in

this Airectien, it is rot <lear ko me a5 a qgeneral
pecpoesition bhkak oDolice gocupansy of a oorsanal coesidence
i5 fairly corparacle to the sks<ipg out cE such a
residence to proteck itR oomeents until a warrank canm be
cotained.

In this <ase, howseter, the warrant obtained -
authorizing the sgparch amd =seizure of the evidence &t
irzue - was hased exclusively an an Dadependent sovree
that ecxisted, and was known Eo the agqenks, prioc to khe

initial eptry of Ethae aparhmcnt.z This 18 the critical

lTn:r he nare there i po evidonacs in thils case

thak the oeoupying agepts exktended their inikial =earch
forr wreapons  or that they otherwise exploited their
presence.  Buk the owners or lessees of such a residence
hardly WETE in a posikinon ka prescent owch pvidence.
The agents therefore had no ulkerior mobive
i cemaining En the apartment pending the actual obkainirg
of the warrant. It i= to be noted, al=o, that chere is oo
Footnote continued on nexkt page.



point for me. We therefore need nat capnsider whether a
l9-nour occupancy in different circumsktances may bBe

reagonable.

evidence af intentional Gelay ik obtaining the warrant; at
rost it was a bureaveratic "foul-yo©.
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82-5308 Sequra v. Upiked SBtates

JUSTICE POWELL, oomourrimg.

I join Farts [, I}, IIT and V¥ oE tho Lourt's
aspiniorn and the juadgment.

In my wiew, Partk IV addresses 3 quesktion of some
impoctancs that we noeed pobk reach. nAfter the cccupants of
the aparkmert had been removed o headouwarters, the agenta
cemained far some 1% howrs after theitr imitial unlawful
#ntry. Ante, at 4. Tno Part IV, the Court reasons khat
this "secur[imgi the apartment Ffrom withisn® waz "oo more
[2f] am inkerforencs with oetivioner's possessory 1hborest

in the contents . . . than a perimeter 'stakeat' .  Anke,

at Lh. The Couwrt thetefore concloedes thak the ococcupancy



e 5&&:.% mithi

1

wasi reasaonable. Although come of our cazes point in

this direcrion, it is not clear to me as & gonetal
propasfition tEhat police copupancy of a perzonal residence

is fairly eorparakle Eo the ckaking out of sech a

cesidonoe to protect its conteres unkil a2 warrank can he

rﬁi!“!.

Bt d.
ocbtaine 1 e “Ek '-,.._._,E.mn._ 1‘:\13-:-:,-;1{* "E]rﬁ-. :ﬁf‘
1u@ﬂvlua1h e, Ve,

Eu&L,rTHF warrant

authorizing khe s=search and saizgee of the evidence at

1”:1L;¢ Ltmpi

iEEuiFI- was based exzlusively on an independent source

tnat existed, and was known to the agents, prior tao the

i

initial entry = the apart:nﬁnt.2 This is khe criftical

1t be sure there iz neo evidence in this case
that the oocupving agents gxtended their Initial searsh
[oe weapans  or  that  they  atherwise coxplolked thelr
Presanss. Buk khe owners ar lessees of such a residence
hardly FEIE in a po=siticn teo present suach evidenoe.

The agents Etherefore had ne ulkecior motive
in rempaiping ip the amartment poadirng the ackual cbtaining
el bhe warrant. It is ko be poted, alsc, that there iz no

Foeotnokte continued on next page.

\\&D

mﬁm*ﬁ



point Ecr me. Ke therefore need rok copsider whekbher a3
18-hour  oocupansy  in differert  circumstances may be

roasanatle,

evidence of intentiocnal delay in oRkaining the warrant; at
motk i1k was a2 bureaucrakic “Ffoul-up".
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-,

A

'"'.
Like ﬁéﬁf:#?%lgfaﬁij:; ideed, in Erue If 21l of

s, T hauve Had difficulty decidin wEpn che warious

Dear Chief

At the tEEEl_E_EiEEF ~tfeCAse at oeescnting a
auestion of noe difficulkby. The warrant was obtained Stom
an irdeperndent aouroe prioy ko the agenc's prnercy inkc the
apartment. Ong can argue reasenably that becawse of the
vadepeadent sourse, the deratlon of the acoupancy i=
irnaterial,

But the more I hawe thought abowt the cage, I

have hooone copsocned that this oould encocrage delibervake

cr fegligent ocoupany of private residenses For



uarcasohable pericds of time. At least im ap indirect

Way, cocrupancy of oner'"s residence by police is in

substance of a violatian af privacy.

Te oauvnrid the difficult problems addcessed in

Part IV, I would prefer simply to say that petitioners

produced ne evidence thak the police had nob aobed wi<h

diligence in obtaining the warran®t or any evidence of

unlawful conduct during the oocuparny. In these

circumstarces, the evidence seized pursusnt Eo the warcant

prapet 1y was excluded.

Aoccopdinglyy T will jein all of your aopinian

except Part IV, and simply leave open Jqueztions you

consider in it.

dincerely,

The Chief Juseice



lip/es
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Justices white,

rehnuist and QO"Connoc



Bapreme Court of the Fnitrd Sintew
Brsigton. B §. 20583

Cni=BCE3} Jr -
JUFTICE ShHIFA a7 QTaSHDR Vo

Juone 12, 1984

Fe: HNo. 82~52498 Sedgura v. Uhited Skates

Dcar Chief,
T am 3till with vou on the Jume 11 circulatbicon.

Sincerely,
il
'____::J_,{_,._,_._,_d:-t—-ﬂ_'_

The Chief Justice

cc: Justice White
Justice Powell
Juetice Eehnguist



Buopreme Lowt of e Hithey Rintes
Mrafingten, B. €. 20543

ZimlmBELfLY or
JUSTIGE Wi_LiA™ H RESMHDLILT

June 12, 19&4

Be: HNo. 32-52%0 Segura v. dnited States

flear Chief,

After ruminating abowt this case for some time, I comg down
wheve Byron iz, apd by this note ask hlo to join me in his coocurring

ooinidn, which in tura joedins parea 1, I, III, and ¥V of your opinion,
and your judgment as well.

Sincoerely,

e

The Chief Justiece

co: Justice White
Justice Powell
Justice OfConnor



3

June 13, 19604

PERSOHNAL

#2-529% Segura v. Mited States
B3-17% Wanman v. Unlted & tatE1

Dear ChieE:

Thie *afers Eo our =everal converaatliona abouk
theor B Ccaced.

he we ustally agrees on the crimlinal law, I regret
ka2t we have some Adifferences nere'— not &% to the ultimakce
oy keome hut only as to hew hroadly che seinlens should be
written.

Since our discussion yvesterday afteenoon, I have
taken ancther Jook at bobth sases. (Ip Waaman, I engclose a
Chambers drafg of 4 concurring oapidion. T have nob Circu-
lated ik becaudr T wae kopeful Ehae wou might make accomno-—
dating changzs in your owplnion,  See my private letter of
June §. While Ehere 1= spme ambiguity in Pearce, 1E Seems
claar = at least ta me - that Jdniboth of the quotations we
have discussed {eee my draft eviolen) the rourt was talking
only ahout "subsequent® events. I therefore doubt the jus-
tification in this case of attempting ko broaden khe Pearce
bolding.

In Segura, I also enclose o typewrlitten copy of a
hrief concurring opinion thet 1 digtated vesterday in acder
ke rocord my thoudghta im view of 'your concern abnour my poskh-
tion, My wilews In thils case have svolved In light of the
several cireulatiansg, but T have now come to agres Wwith PELY
Rehnguist and Byron thak I cannot doiln Part TV.

£ % oW
A= we have Alscuased bebsre, 1 have some instltu-=
tional ooncern a9 = rasult of the unorecedented number of
criminal cages decided this Term:in favor of the federal or
ttate governmeents. Many of these sases - particularly the
excludionary rule ones - Ao slqniEicanely limit prior prece-
depts. I am bhesltant to Jepart ftom precedent unless the



w

pubrlic lntersst cleacly reguires i;; In my view, Ehils is
trus in netther WasSman o Segura.

In any evenk, yeu will have a solid Court gpinlon
In Sequra, amd 2 plurality opinion plus a Judgment in

Wasman, *This 1% certafnly fnet an unfavorable result from

your viewpoint in cAaans of this diEficulty.
Singerely,

The Chief dusgice

lEpfsn
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(ICHRT S : The Chiel Sustice
. Justice Brennmn
Tustior White: L:I]L{?_{
Justice Alarshall
Justice Rlackmun

Jueiice Rennguiat
Jiaiees Shaveas

. . Justiee D' onoor

? W . _}3 Jg =) i Cirentated: ..

W MW -j : ,,L:Z iter.:imta:ed: o

L-r{-"""
Fod .ﬁf Ist CHAMIERS AT
‘RTOF THE UNITED STATES

s SR_LTEY

ES SEGURA axp LUZ MARINA COLON. PETI
TIONERS v UNITED STATES

% WEIT OF CERTHIHAR] T THE I:_Zr-.'l'.l'[-_'.]b STATES CICHT D
AFFEALS FOR THE 2ECOND CIRLCLUIT

-

[fume - -, THE].
_JuSTICE POWELL, conrurging—~-—"""_ — .
— Ijoia Pt T 1T, V. and "r'I:i.'l.f the Cowrs's opinion n:;-)
1he judgoent, i e
e e~ Eart- Y-t e s 1o of 30Tne Bmpeot.

tance that we nesl pot roach,  After 1he oroupakts of the
apariment had bewn removel to hésdguarters, the agents re-
maimed for some 18 kours after theie initis. unlaaf:l entry.
Avite,at4. In Part [V the Colet roasons That Thas *z Jeelr-
ing of the premisvs foom within” waz “no more [of ] an intee-
ference with petitiorer’s possessory interast in the onnromss

. than o perimeter stakesut,””  Aafe, 3t 1a-18. The
Cogrt cheretore suncluces thet the occupancy wis redson-
ahle - Althoush smae of our cases point in this dicectian, it : :..:-r""
is nol clear ta me 55 s gemersl propositing Lhat police orek-
pritey of o pRrsonal Fesidenee 2 Dirly comparatble to the stak-
ing cut uf such a residense oo profect iTs conbentz okl a war-
kANt cin e abtainel, .

The watrant auihorizing the zeare® anid =sizure of *he evi-
dithee 31 issue in this case, bowever, was baaed caclnsively on
$n independent anueee [hat existedl, and wis Arawn e the

T b 2ure, gherre 2ome evidence g this caear that the cooapgr g agents
exkrendad treir izl search Gz weap=nd nr Lhat they athersise e cnlaitsd
Reer predence, Bl Lhe owners or Leceemes of sieh & eesidemes hardly were
i L peesitiod Eo pEcEemr aikeh cwnlemes,
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apents, proor to ke initial entry into the apariment! This
o the criticnl point for nes, We chierefore nesd noc consider
whether o 10-hour otcupaney i different cireumstaioes may
bz reasenable. .

“The apenis therefore had na wlerinr mabw in remainiag in Lhe aparts
menr pendlng ke 2ozl obksr g e the WHTEARE Tt 15 e b noted], zlan,
char there 1 An evideace g7 oalerienal delay oo wliammg Lie widman. 4t
(LRI B SRR T S THTHU - THE S TR TY P :
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Supepete Sourl of the Bniied Bintew
Waslinglon, B €. 20542

Cupumell &
JURTICE ATADMH A = lALTE

June 14, 1984

Fe: B2-5298 -

Segura snd Calon v. United States

Cear Chief,
Flease join me in Parts I, IL, III, W
and ¥vI of your third draft.

Sincerely yours,

G

The Chief Justice

Copies ta the Conference
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Brprrme Qonrt of lye Brked Blatrs
Waskmglon, B. ¢ 20543
CrdmpLog or . o
JUETICE Wit Aw H. AL g 5T -
j;.&?— bl Fliiies
g bSO Lol
: June 14, 1984
|
Re: No. £2-5238% Segura v. United States

Deay Chief,

Like Byron, I join Paris I, Iﬁ,.III, WV oand VI of your
third draft.

Sipcerely,

.'vr-._..-l..-"'

The Chief Justice

o The Confercponce




June 15, 1934

B2=5208 Seaura w. ﬁﬁited Statas
i

near Chipf:

As Nhave Byreon and Bill ﬁehnqulst. I alas will dodin
Parts E, IT, ITYI, ¥ and VI of vour thicd Jeaflk.

Gincereiv,

The Chict Justico
lfpssa

o T™he Conference

¥ will .m0t circulate .my ‘concucting opinion that
I sent you privately. .- . .

LaF.P., Jr.



S Bupreme Court of the Hnitrk Hlates
T Eaelimgten. B, 4 10543
|

—mblm QCOR T
ThE SnlfF JJ2TIEE

June ‘15, 1984

v, ﬁnited Gtates

Re:

Dear lewis:

|
Byron and Bill would bold in khis case thatbt evidence

chekailned as a diregk reavle of pnoconatitutional condoact
meed nok be suppressed (See Byron's memocandum 6/L178470.
I do not agree wikth this For it provides no discernible
check on police miasonduck. Buk, irrespective of the
mer ite af such a holding, we need not go so far in this
Cge . 1

There iz alsoc a logigal flaw ipm Bill's and Byron's
position, If pekitioners ate correct that the evidence
wa3 "seized” when the agopts first entered and qecureﬂ the
tremises, there could be no "lndependent uﬂuEEE for bhak
egizure. The only true lndependﬂnt source”™ is khe valid
watrtant. Because the agepts 444 ﬂﬂt obktaln the warrant
until the next davy, hﬂwpuer, it cnudd nok sSarva as an

"independent Boucce” Eor bhe earlxer geizure. Tn shork,
their concurrence sither accepth that there can be
maltiple unconstlibotional sesizdecs——and progamably
sgarchez==80 long as Ehe last inm the series i=s pursuant to
a watrant, or 1t simply mlsupdersctands the diffocence
between the doctrines of independenk source and inevitable
discovery.

For csseatially the same reasons, 1t i illegical ko
maimtain that the Court nogd nob reéach the gaoeabticon
whether thers was an Qnconstitutional scizure of the
premises. :

tt is too bad 7 have been "coesrced” inta deallnq with
the inltial _ankry, but one eollengue can do bhatl————

A
(-:_?f_ et ﬁeqarda.

U

Justice Powell

M%ﬁmﬂ“gﬁ;w
ﬁtiw,&,mm
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B4

MEMORANDIFM TO THE CONFERENCE:

——— e i

BE: Mo, EI=C2GH Segura v, United Stakes

!
I willh add the following foothote at the &nd of the
paragraph which concludes with the citatiﬁn to Sllvecrknorfne on
page 19. :

It is important bo noke that the dissent
stresses the legal ztetus of the agenks' initlal
entecy and occupation ofF the apartiment; however, this
case invalwes only evilidence seized in the zeacch made
subzequently under a valld warrant. 1Implicit in the
Alzsent 12 Chat the agenats' presense In Ehe apartment
denied petitioners some legal Trigot™ to arrange to
have the incriminating euidence concealed or
destroyed. !

With chis addition, I am prepared to releass the opinion.

A
Aegards,
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Bxpremr Qourd of thr Ynited Sintes
Wavkington, B. 'II,IL PR

A

Ju@e 20, la&4

i
Re: 82-5298 - Segura v. Hnited Etﬁtﬁﬁ;fgf

Near T"hief:

Fadl_ 5 1EYL™T

For Rwp reagsons I doacot bel ieve Sequra is raady
to come down. -7

FirEt:.in my digsent T Ccross-cite to Legn. T Ao
neE.want to omit that citatiﬂnihecause it sguarely
responds o your reliance on the officers® good faitn,

L7 AL pages 16=17 af vour DPi”iﬂ”1

e

7

Second, zince Byron, Lewif, and Bill Behnguistk
adve allt deglined {0 ioin Park IV of vouwr cpinion (pp.
8-201, it would seem to me that there muert he a
queRttan a5 to Whether they have joined the portion of

FPart T in whiah wvou stabe: _#?
: P N I .

"Eprcifically, we hold that where officeras, having
praobabie cause, enter premises, and with probahle 2]
cauae, arrest the ocoupants wha have leaitimake

POSSESSOCY intersats in ifE Cconkents anAd taka them/“’%w
into cougkody apd, for o mare then the period here

involved, secote the premises from within oo

precerve the status guo while gthers, in gaod

fatkh, are in khe process af ohtaining a warrcant,

they Ao rob viglate the Pourth Amcndment®s

g:nsrriptiﬂn agairsh unreasonable setsures."  (p.

Ferheps I do not have standing to taise this
gueshicn, but I want to be sgre that io my dizsent 1
tefer t0 "the Court®™ as oppoaed to "THF CHIEF JUSTICE™
at the appropriate places aod at this point T am pot
fqUite =zure how the Reporter wlll he teeating Partk ] of
¥YOur optnion. :

Bespectiully,
f

The Chief Juetice Fi;hu

Copies to the Conference



Sapremr Gotod of the Bntted Btaler
Waskimgtort. B, &, 205%3

ErnapBiay OF
THE CRIEF JUGTICE
Jura B, 1%E4

1 '1"

Fx: BE-524%& - Leguea v, tnited Scates

[ar by :

[ have your note af the Z0RhN. TRis case Tas gone throwgh aq
many “pecrutabions™ thakt I eEfhink it iF dooirable to raise these Lsaues.
i
You 3fe Correct that Byron, Lewis angd Eiil Febnguast do act
jain Part v, Howewee, they da Join Pace f, and ik iz uo ta thoam o
b %are whother they want tha cecerd to show them as Jolning Paerk I.

I showld add that the peasdnote will, o5 wswal, refer only to the

basl= holding of tkr case oo the “:i.:Lﬂ.-l::]:El.‘l.ﬂ.-l,’.'nt. mayece . Thers 1a 1o
cocasion for che headnote o discuse Lhe preservabion of Lthe
stafws gus issue .t thore being na Court on that nolnt.

Reqards,

Juntice Stevens

CopLes Lo the Conbecenoe



Bupreme Gowrt of the '__ani.rh BMutre
Waakimgton B. €| 20542

FHAM HEOR OF

THC Crmiefr JUSTICC .
' July 2, 1984

B B2=5235 = Segquia ¥. United States

ME~ORANDIGE TO THE COWFERENLE :

M Lilnal review of tho ppinian leads me £o ghorken it by fowvang
all of page 13 a=d ehe 15 lines of page 14 ko a Eootnote, deleting.
in thia precess, the latter halE of the Griawold guota wnd the f{inal
tewt paragraph om page 1Y, eading with two lines on page 1&.

Aomont disgent, thia will come down a5 schedoled ob Thureday -
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