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Fubruary 18, 1583 Cenference dﬁ"""—i‘{ﬁ’i&f #M
List 5, Bheer § y : m&dﬁhi-f"l.‘

M. A-GEJ

FALAMDOHE (mother) Appl!:ll-.lur. fmg Stay addreswed to 1 )
Jubkice Barshall and refarred to *

¥ the Cowrt. (Berebologe denied hy

Justioe Powsll)

BIDOTL {Eathec) ?-E ”4‘_.1 E: T,
A mw%

e

sumnny: Pending Filine and ceviee of & Detn f6r oark,
(mather] seeks ko stoy the mendste of che Plsqids Distc, Ct. App.,
24 Dist., sshedalesd to ba issued February &, 1¥B81. That oourk
afflemed bke asder of the Fla. CLlr. €t. which modified an earlioc
child custedy aword &8 khet omatody of the pacties' five-yeor old
crﬁﬁku 7n::imhn! ko fesp (fathec). Fetr Argued khat tEhe
custedy award wviglate® her rights to egual protection simce it is
grounded on che Ceck bhat pekr, & whike woman, B&d recantly

nll'ried 2 uun mals, The Fla, nut ©t. hpp, decllned to stay

{
choradid ke |

v Maﬂﬁf&w?ﬁdn



it mandake, an 4{d Justice Pewell. On rexpplicacion ke Justice
HArshall, Ehe cate Ll ceferced b0 Conferenoe.

ERCTS: On Hay X9, 1980 che Fla. Cir, Ct., 13th Jwa. Cclr.,
isaned a finsl judSgeent of diyofcos bebwsem petr (momklee) &8 IGeR
(Father) . both af whom are whips. Custedy of thelr dsughier.
Melanle, was swardsd to peotr. Subsequently both patents onEered
pecond maceclagest Mest bt g white fompale)p pekl 19 & blask wale,
wetp £lled am sctiom te modlfy the final judgBent so as to grant
hi® cuskcdy of the child.

DECTISIONE RELDE: Im the actiom to podif¥: cesp (Eatherl
allaged s&kerial Eh-lﬂ-g.tl in clesakbkances: (1] that pete's "cleag
pzsociutien with her prepent hesband, a black eale sbouk 1D yesds
hot juslor, priog o ber Wovesber 21, 1981 serclége ko his,
oreéated o bad envlronEsnt for n;u_ ehildy™ and (2] "that the ohild
wid foumd with am Infesktatlan of Lheaﬁ Lics an Ewp occaslons and
with clothing stained by mildew,® soggesting segluact. The irial
codft made no fipdlogs aw bo ehd EBecond sllegetion, A ko the
Fipet. it chigpryed thok patir adiiibed cohabigsting with heg
preEent hushend prior to thaic sscrlage, and §t acknowledgsd her
lngietence that po Sazual sctlvity oscurced in Ehe fhild's
piedance. The cpurt fugkbher Eownd that “thece 12 &2 ipsue a® Lo
wivher party's devotion to the ¢hild, ateguecy of housing
fapilizies, or redpeckibility [siel of che new Bpouse of of ppee
pacent.”

In reashing its éscleiom, whe telal courk Eelied esclcely
wpon Bilog w. Nilps: 399 So. 24 16F (Fla. Dlek. Cb, hpp. 1974}
whith szplicitly eskbablished thet Fla. judogen @5y Sonsider i



doternimind the best intezadte of the ¢hild (ke Eact thei oo
pareskt has #ntered asm interracial wercdage. Hemos the erfal
caurk reaganedc

The Eather's avident resanvmsnt oF Ehae
Hother's choite of a biach PAfEner [& Bt
gafflclent o wrert copcody From EhA Wother .
it [2 of Gowt signlélcprce, howergr, thet
gha mother Gid ook Flt fo BEING a nAR Iakd
her hope swd CATEY an & S0EUE] rtllleE-'th.]l
with him without belng garried to him. Bach
setion eemdged b0 place HIﬂtifl-ﬁlﬂ-ﬂ-ﬂ of har
own cagiren AMNedd of hef Gonceem fof the
child®a Figkgre welfars, Thies Coore Feals
Elat deeplee M0 pirldes that have Peen pads
in bettering relations bECWesn the fhcos o
this cayskry, 1t i8 lnsvitable thee Melanie
will, Ef slipwed 5 remain in her present
gltuaklon asd attainc jeia] schoal gas asid
thus mere venerable [aial Eo pEEr pEhsIolas,
auffur feom che sselgl stigmatizacion that is
aare Lo oo

hooordfngly, the telsl ¢oonrt medified the judament on March
1, 1982 snd zwacded cogtody bo the Tesp (fathec).

Petr 96k an mppesl to the Fla. Dise. Ct. App,, 24 oist. and
abtalned & skay of jodgment ponding declsics an the sppasl. On
Decerner @, 1982, the Pist, Ct. App. afElrmed without oplnlon.?
D@ Javgery 34, 1983 iz Senied gehearing snd an epplicagiom o
stay. Poilowing an gnsuccosaful applicatlon to skay presgntsd o
Juzkios Powell &nd a rodPplicaklon Lo shay Flled with Juzglos

1I|: is usglear whekher the Erial oowrt was ceferring £ the masg
who Becare petr's husbgnd or another male that the cpsct sald she
“entectalngd. . .overpight.”

Yrha Florlds Bupreme Ceazt lecks jurlsdictlon eo peviow sppeals
from the Flaé, e, Ck. App- vheare Ehat ssurk hag written o
ﬂ!ﬁlninn in eonjunctics #ith ite judosent. Fla. Conet. Aek. §
§10bY {30 ; JInokeon w. Eeake, 385 Ba, 3d 1356 |Fla 1930},



Harshall, tha case is referced to Conlerence,

COHTERTIONS: Petr oontends Bhat o stay §5 warranted lm this
csEa bocusar & grank &f oerk 12 likely for seversl roasond.
Plest, the trial seart geounded its decision on Hilss v, Hiles
whioch Soldd that the [ntercacial natuce of 2 MAcrisge is
intrinsically relevanc in &hlld custsdy proceRdliage. Redopding
to petr, Hiles stamds for the prapowition that en istecesofal
homs iw inferomtly detcimentel ko the Best intersake of white
childeen, &6 sush the trisl geart Bas wielated pote's clghts of
egqusl protectiss umder bthd Fosrtesfith Amendwedt by bpeipg (Es
custody declslon gn pape withoue & compelling governsestal
interess, Such decision stlosselses pobke's nee huskband becepees
of his rpoe 0P8 burdens potr bogausSe she {$ pprried ko him.

Bocoadly, Eha Fla. trial eouct decision i® conElsteat with
degisions [rom Towa (Ki@wsr v, m 97 H.W. 2 33% [Iowa
19801 amd IMlinoie (Rueesdl v. Rosasi], 399 N.%, 29 712 4T11,
Anp. Ce. 157913} bar Ik oonflicts #lth decislons From
Penmaylvanis {Hyscs =, Byers, 360 A.2d 587 (Pa. L9761)F and
#ighigen (Ppiter v. Popter. 127 H.F- 24 ¥I0 (Mich. 186415,
Similarly, petr argueg, the krisl gourt's decielon coatlicts wikh
this Cooet's Gecisioms lo Loving v, NMlrofpis, 386 U.5. 1 (1967},
whera the Couet Inyglidated Yicginie antinlssegenztion geetueben
an groonds @ egqual pretection and due process, and lin w,
Flogida, 379 U.F. 184 (1964}, where the Court lovalidated the
Florida cohablitation statuks on grgumds of egquel protecilon.

Finally pekr conigieda thit {rrepacsble hors wEll regglt Ia

Elve absance of & stay. Metc haz hed costody of Belanie since the



dfgsalution of ker merriage 2o resp, & chang® of castody shkile
the casa remalne pendimg weold disrupt khelc relatlonshlp end
adversely alfacsk the ohild'es seablility.

DiscisE oy Issaanve of 5 #tay in chis Court fequires
applicant in an #=bracrdinacy cRde to cebut the presumptlon bhak
the decizicons below==both wn the Berii= and oh the proper idtecinm
dispesition of toe cabg-=-&Fe Sorreck. Whelen v- Rae, 423 0.85.
131%, 1316-1317 119751 (Macehall. J., In chespers). Sech an:
pffort reguires &PpEllcent to make a four-part Ehowing that there
in B repsoneble probebilicy ehat four Juseiceds will considgg the
fognd epfflolantly wacitorlous bo grant ceck, Ehat there (s &
falr proopect of réverpal, that thers will Likel¥ be izcepacable
hgcm abeant & aeay and, ia & elofa oaco, that the balance of
sgdlkies among applisank, resp and the public favec lssuonce of &
staY. Sees Rogiheg v. Goldberg, ;H 1.5, 1308, 1308 [19E0)
|Branfan, J., in chanbers); Qraves v. Barpes, 405 W.5. 1201,
1301-1204 {1373} (Powell, 3., in chambers). soreover, bthe action
of the Clgoulc Jystice in deaylng the original spplicaclom sheald
he accorBpd sobstantial wsight and reopsck. Hopublicsn Siees
geptral Compittge ¥. Rimag Bpojoby, 408 0.5, 2223, L¥2T (1972}
\hebnguiet, 7., En ¢hasbers).

This cess peesents bhe gueptlon of whakhet the Fouekesnch
Enehdmeit's equal prokection provistsn prahlblts & seack fros
comGldeclng or relvimg upon & oubSegquent interracisl secrisge as
i ground for ocdecing a chorge of custody. Beféase the case
preSomcs an imgorrcank fodural guestion in & pesner which appears

bo conflizs wikh decisioens af ether Juclsdicticns, and whish has
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This application for stay of masdate comgs Ipom a woran who
prasently bas custody of har child, but has been oodersd by a Fla.
e pourt b0 glve the child to hﬂ&ﬁmd.
FisL
The principal featura of the case is that the petr is & white
woman who renstried & black many réss, petr's former husband, aloo
remarcied, but to & white woman. The Fla. Clrouit Court ariginally
awarded custody, as part of a final divarss procasding, 0 pate. But

Eha huskand suscesssfally ssved o wodlfy that jedgeent, and has besn
awarded egitedy.

Tie Fla Circuie Conre ralisd in t ¢m the fact that patr sarrisd
& bBlask 2sn. "Fhis Couct fenls that desplte the stxides that have been nade
in bettaring relations betwesn the creces in cthis cous it i inevitable
thae Helamie {the davgbter] will, if allowsd to remain in her pressnt
._‘,,f_llitﬂthn ard atteans schecl age amd thue more volnerable to peeT
ﬁ__ preasures, suffer from scolal stigmatizacion that is sure o copg,
The court also relied om the fact that pobr's bew hushand had lived
with her, ard had a sewenl relaticaship wikth ber, prior to the mn:ﬂ-ua.

The Florida Court of Appeal affiemsd without apinian. This pre=-
oleded review in Bhe Fla, Buprams Coyrg.

Patr will have to glwe up the child on Fab. B; 4R Ao §tay has
bEen grantod.

Petr olains that it violates tha lich Avesdmank Lo use sSuch ex=
Plicit racial copeldacatlions in making custody degerminatioms. he

cites weveral State decisions holdimg thet the fact that a is
interraclal may mot be comsidered.

The Lpsuae prasentad l-?mp Aiffignlt, apd ana § thimk the Cours™
will have to addrsse eventoally. T do met think thie is the caee,
howevar, for 1 roaponss e

=Thara are 8 balsw sther then the Ciccult Court's brisf
statemeat of acts. Thue, the law ha= not beem est forth or anelyzed.

“This 1s a case where paclal consideraticns wara the only
BEed, thawgh in falrpess s the p:t-r- I would say Eba interracial nmr

was decigive to the courts balow.

—~The isspe has bean "oot there™ for some Time, and the Court has
oot decided 1t. Thos, I do mot sop ehet It i likely ehat the Coope
would grant SATE hare.

Therefore, Os te sympathies for tha tr"s umant ; I think
thix l.pp‘.l!.ﬂ.lt!.n;. ﬂlﬁ%ﬂ E:rdlaip!- - - )

o Py

*The otait couwsel who advissd thy court swoosmended Temovel of castedy
from the notheT because she *“had ghosen for herself and therefore for
meroelf apd the childrem, a life gtyle unacceptable ©o the father of the
children.® Tha cirsuie Coort ¥ Emns. ARkEs that the father's “evi-
dant resentment™ at the resar to & black mam wad nok 1taelf AuEfi-
plent £o jostify the coskody sion.
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Thian application for esray of mwpdate ocpas from & woman whi
presently hag costody of her ohild, bub has been oedered by & Fla.
o coprt Lo glve Lhe ohild Lo ke &,
P
The prircipal features of fhe case bs that the pete 15 & shite
woran who resarriesd & bLleck man; DesSp, petc's foromc husband, also
raraEried, bok to a white woman. The Fla. Circoit Couart crlginally
ounrded custody, as part of a final divorce prooesding, to petr. Bae
the husband sooosssfully moved to modify that jusgmant, and has been
apnrded custady.

P e

The Fla Clrcait Court relied im part on tha Eackt that pekr married
a hlsck mam, “This Court feels ehat Sappite tha strides that have been made
in bEteerisng ealaticna batesss the rfaces in this sountry, it ie inevitable
til.t Melanis (the daoghter) will, if allowed b0 remais 1B Rar prasask
BiE elkwation and atkaine school age and thus mare Vulnerdble to peer
"‘L sSEuras, Agliary frgs AOsial ltimhhl.til::n that is sure to come.”
eourt aleo relisd an the facok that potr's pew husband had lived
with her, and had & sexual ealabionsghip with her, price to the mﬂp

The rFlorida Court of Appoal affirmed withowut cpindes. This pre-
aluded review im the Fla. Suprems Court.

Patr will kave & glve wp the child om Peb. ¥, ae no skay has
been gramted.

Pabtr claims that it vidlatss the 14th Asendment to uss soch ex—
pligit raokal considerations in making csstody Jdeterminations.
clees several State decisions holding that the fact thak a u;;ﬂﬂ ié
inkeigecial may not be considecsd.

fhe issue presented & very difficult, asd ome I think the Courk
will have to addecos evemtunlly. T do not think this ia tha case, (ﬁ
hewerer, for e 1 reasonsr s =

=Thare are ﬂﬂ'm' below other than the Cirouwit Courk's brhefl
statoment of 8. Thus, the law has net baen sat Corth or analysad.
=Thin 18 a Sabe thn' cacinl comnsiderations were the oaly
used, though in fairmess to the petr I would say the interracisl “mt
was docisiwve to tha courtn balow.®
=Tha Lesoe hap besn "ouwt thers" for soma &ims, and the Court has
not decided it, Thus, I do not ses that it ls 1ikely thet the Couct
would grant cark Bare.

Therafors, despite my u:rtzpathiua for the patr's argoment, T think

Ebe applicatlon skowld h-l
, Motk

" Tha E.nu.rl counseior who advised W{'nu:t reconranded reamoval of custody
from the aoEhor becauss she "had ghesen For hargelf and tharefovs for
herself and the children, a 1ife &tyle unscosptabls to the father of the
children." Tha Cirenlt Coprt . Bowswver, state that the fathsr's “evi=
dent ressntment® at the remar @ Lo & black man was not fcself suffl-
cient to justlfy ths custody =
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Boprims Sourt o e Taileb Bbeive
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ErfEEe o
JUETICE THURSO0D memiiall rebrusry 18, liu/

Be:  Wo, A-G64 - Linde sidpti Palnoes v,
th 3. Sidoci

MEXDRRRDIUN TO THE CONFERLNCT

After recongideriog my ot st conference
today, I hgwe decided ba veid to gronk Ekg S¢af in
the abore galis.

- 4



oFFICE OF THE CLERR
BUPREME SOueT &F THE UNITED BTATES
WASHINGTOH, O €, 80843

Februsey 1B, 1883
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HEMOBAMDUM 10 THE CONPERENCE iyt £ = g
oA Er T
Be: Linds gidotl Paleasze v, hsthony 5. M
fidobd, Bo. A-f£4 H -
Ty

Phis is ko inform you thaot feliowing the
comforante today I wab inseructesd o relist the
ghove=gmtitled cape for the Conference af Fridey,
Februery 25, 1983,

Epipuckfully pubEitied,

o S <
Alexsndar L. Siovas
Clark

iy

Gef

P
Hhd,



LeBE4

LIHGA ET FALSDEE e el

bﬁmw—
A Loty wrrulels
-

Lk, Tt ¥
Application Fof atay l.-:ldr-unlﬂ o Jupkice !uihEII and
ConEk. Wéretofore denfed BF Jystlibe Powsl EL&’ -l"a"y"

N 3"
el pumiL fﬂlﬁﬁl":‘.‘fr 3[@

e
e ke, d‘u_ kyy Fu.‘l‘ =i M
Renfogpert

—

ll:l- ﬂm l"'l-*f "‘_"5- L‘-L"'“"* e
’.&?’u’ﬂt’_‘"?m:' d‘ .ut-u Fl'-l-'
Fl

uuuuuuuuuuuuuuuuuuuuuuuuu

...............................




el

T S s = = = mm 4 e P

Voded 08, 00u0aarsamsnians JB.

Aagned

SergoTE A |
Avnomenewd L, . oreeanaaeans M

E=gEd

Ko

Linds Eideti Palmocw

™

hnthany J. Sidokl

hodrensed to Justics Marshall and referred to the

e denied by Justlce Powall

W OTI0

S TR

Buge, Co F...__.. ...

Bemball, J....... Pl
Bieckroun, §, ...

mresaraksananfas

Bshrquish, Tooovenian.n, I

WA

srEm @A EE g

Blevera, Jo.icoiian.n,. | | | (R 6 SR (R (N B—C] Am——_—
IR o) e s m A A Tk TR e il d B ¢ oot |t et e e Y




mEG U6/0%/§3 o i

Sl vr- el “‘-fﬂ
TRrITNS < R s et ¥
Hle. Mo Moo — [Zakv. Lzps = ammerEniarrdd

Yitaon  clxd, MMF““”?"“
?M_.W 2 M‘*"’"“"W
h;_;'f; .
"'",..ﬁ maaa-—-"*"{‘“""“"'m
G+ pineT5 oest, o At AR
= ’

FRELINTRAEY HEMGRLRI

-z"'ﬁ'“’ M s

W L Cert to Fla. Dist. Ct A
wliﬁ IM ioet, Scheb, Denahy) é% H‘h
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BIDOTT [ex-busband) Federal ACiwil Timely

1. SMMAEY: Petr conkeBds that & etate courd Ehould

mot eely an her interracial secssd marrisge o deny Besr custody
af ber chlld.

Jﬁbp?, fm#ﬂdm 4



2. EnT6 BND DECISION BELOW: Petf and reep, both of

whom Bre whike, were divoresd in 1980, Pebr was awsrded costody
thalr daughtec. Thereaftec each pacty renarcied. cesp bo &
white wpmas &nd Pekr ko o hmm—.mmﬂm to petr's
interraclal remscrisge, Ehen ssught to sodily the divorce judg=
ment ko geank him oustody of the dsughter.,
/ The TC, rolying primarily on the Esct tEhat petr bed en—
’ tered inte an Enterrecial sarcisge, ecdsred the chenge in canto-
dy, It reascned "Ehet Ssspite the strides thel kave boen made o
bettering relstions bebwesn the caces in this coentry, it ie in-
evitables that [the dnoghter] will, 4f allowed to femiin [with
petrl and attmi[n] school age AR thus [becosd] More vo[l]lmerabls
to peer pressnee; SuEfer from the sscial stigoaktlzation thetr iz
sure Lo coee.” The Florlda Ct. App. efflrmed withobk apinioa.

Betr sought & skay of the new custody order [rom JUSTICE
FOWELL, Hp, k-08d. Whoa he dealed the mta¥. Sbhe respplied o
JUETICE MAREBHALL: whix ceferzed the epplicakisn bo the Confersmce.
The case was dlgcussed on Februscy 18, bot pelicted for Febrsary
25. On the 25th, Confersncoe wobed ke exll forf & ceeponse, Fi-
mElly, on Hareh 7, the Courk denled the asboy over JDSTICS BTE-
VEES's dissamt.

3. CoHTESTIONS: Petr essentizlly repeats the argelents
shy ®ade whem ghe regoosited B sE&y, The Fla, coucts have violei=
ed her eguel pretectiom righte. The decieich belew is in con-
f1ice with degialons of Ehis couik, [ ing v. Rizgieis, 388
T.85. 1 [1867) (invalideting Virginie ssgisigtegenation etetute]:
Molaughlin v, Flecida, ¥T§ U.5. LB4 [1964) (Involidating Floride



etatore prohiblitisng intepracisl cohsbleaelionl. and decislons of
the suprene ccortc of Michlgen amd Penmpylvanlo.

L [ECOESTON: It le: of coocrse: PODEible for e
Court %2 Déview this cess Bow despiie having denled the stay in
Meech, 1t appeace, Eowpyer. that the princigel reasca for dany-
img the Stay Wik that the case did not appear Cerk-worthy to four
Jupticet. [Thers were mo opimicas belee, snd thers e = possl-

_\‘/ﬁﬁ-!.t-y that the TC's szder was nok based S¢lely on cacial

grounda.] Nothimg has hagiened ls the lest ihree mookhe o meke
Ehin co®e any Bole celit-wofthy now then it wez then,

5. BECOMMERDATION! I recosmend denial.

There i mo reepanse.

June %, 1%63 Eturley Drider In pokd
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B3-1734 Palsece v. Eidofl

HEHD ™ FILE

ik le the Florida case thet préesehts the following
question

Ydether the eganl protecclon clovce of e

PouTteenth Axendweme prohitice & atete aoork

from celying Opom EbE  RuBsegent InterTacisl

THIISE LR RN L yun <
Thé fecbtBE ATe hob in dlopete. The Cofd inwslives & Fisht
ever the custody of Melemis, & 1fttle gicl of abeee fawcr
vaers af &ge, The pertiss are her Perente both ot whoea
ranereiad after their divorce. Ak the tims of khe
flvaroe, cusbody of Melenie wap gesrded kthe pother - the
petitionbl bece. The mother ropatbied & Black ateer
Liwing with him #far seversl moekhbo. This prowgted
regpoadont b8 pebltlen ke court o tedpen the cwstody
proceeding. and sward custody of Melanie to hin,

Thy trial conrt made the folipwlod crivicel EEndindSwms

Fraépt Both partles bhove PeEscTied, and
there 15 no HUE &H ED tith.-f?:a.lrtw'n devek fan

ta the ch Bqusty of hoooing fecilicties: or

{Fuﬁuctthilitr ol the npew spouse of alther
parent .



“This Couct feels thek feepite bhe sgrides
that heve besn pade In beokbesing  relstiome
boleeen  khe  Faces [n ghla  ooentry, Kk ds
fnavitable Ekst Melasle wil11, Lf &alloseed to
repein le her prespsst sitosilos apd  aktelos
gchoel sge srd  Ehus more wulnereble to peer
preesures, SuEfer from the socisl etigmatizstion
ghet L sure ko core, ®
Fae FPloride Ddscrice csest of Appecls offEcesd

withoor opinian,

Tn wiew of ghe Eindings ekat the mobkber wsp devoted
ex the child;, the kouslng fecillities provided were
adegqants, and that Both the wother &nd her new husbond
were "respectablet;, this ie sn pasv OUE.

Ewyen LE Ebe Florida jedge wes Gorrect as to "soolal
stigmutiEn® - amd Be woll Beve Bpen — the prise ceses in
khig atrt peks it plear ebet this posslbllity does not
justige & reEciel clampaificacion. Lswr prohtbiting
placegenbtious morrfages betwpen pPerscns of JiflEfORE
Tecep, Dave been Enwelid since [oving v, Vieginia, 388
U.E. 1 {1%6¥). Moreower, In DParsohfel hdministrator w.
Fusney: e42° 0,8, 2%6, 272 (1979}« opinion by Potbag
Stewprk,; w0 held that "explicit zeclsl cleeslficeticnz®

are  “presumptively invalld®; and maY be sustained only




upon an "eEtrsocdinscy justiflestion™ Bhowing & congoelling
gaverngesbal inbuesal,

In & ¢ase where the fects gigntly sbowed that the
welfars ®f the child was at lmoee, this wonld consclicute o
coapelling reason for & custody chapde. Rere, in view of
the tipdinogs by the Trisl Court, no such Isteresk hes Been
ABECwl §n this oage.

T #ill &0t need &2 Bunch memg i Ehis case, be: - am
alvzys - will welocwe the viewe of =y oleck.

LFF, JE.
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Justios 1FCuimer

¥rom The Chief Justice

Recirogsd
18t BRAFT
SUPREME COURT OF THE UNITED STATES M
Ha E2-1581
LIMDA BIDOT] FALMORE. FETITIONER ©. =
ANTHONTY J. RIINITI
B WRIT 0F CERTIDRARE 1 THE (ETEIT COUET OF
APTEAL 0F FLORINA, SECOND DIETRICT Z:_ g'ﬁ’?

Cher JusricR BURGER delivered the opinbon of the
Colirt.,

We granled certiarasd o review n jodgment dvesting o
ralaral mather of the costody of ber infrt dbild besause of

When petlitonar Lizds Sl Palmsare sad respordent &e-
thony J. Sldet], beth Cavesslns, ware divereod in Muy 155D
in Flerida, the mathes wes wwarded cusnedy of their Uavs-

L Saptermbar 161 the faher sought custedy of the chid
by fIEEg @ petitien to modify the priek judgmert becamse sf
[

i
E
7
i
%
E
;



child woaid be served by awardieg custady o the Galar.
Thlmm‘-ruﬁmi:'nmmtanfmwg

*The inther's evident, ressriment of the mucher’s i
of 3 black pariner i3 vt suiflelent io v epstedy from
the mother. I is of some signifcnnes, hewsawer, that
the mather did e Bt 1o bHRE & Swn inte her home and
Sy of @ seaunl reisliorsip witk him withost being
marriod 1o kim.  Bush sston Landed by plaet gretiics:

£



Bl TH DT INION
PALMORE + HIDOTI ]

. 185 Jescbima o Stbi, S5 So. 2d 1856 (Flo 1080).
%Fmﬁﬁl'm——u.a—,mﬂm.

1T

The judpmest of & siels sourt detetnining or reviewiag a
child zoatody disisio i8 el wndimarly o Hoely canddate for
raview by tiis Court.  Here, howevar, the maosrd io 2lesr be-

N TR

The Florlds coeer Jid 2ot fedns Sresly op the prraial
gualifeslians of Lk npferal mether or her present hastarnd,
o Edeid an the Giher's qualifications o have cetody of the
ehill  Aswe nsbed, Lo vourt found that “thore i 50 Baue
te wliter pariy'’s devosion o the child, sdegquacy of hoislng
[waiities. or respeetahlity of the new spowse of either par-
eat.® App. tsPal f Cerl. st 36 Tais, taken with the o
seice of any segwilve Rreding we to the quality of the care pre-
viing by the mother, sonsthutes a rejection of any cleies of
pelElorey's SEfiloess 10 continue the sesindy of hey SHE.
Tustead, the eourt’s detbdon reste upen 4 sempwhal spaque
penereietion whoot t9e SEpact of petilioner's second mar-
riage on thg chill's felure redalissklp with her posre ard
what: s deser{bal g the somsl stigmatiation that §s sore te
cetne.”  Jd., i 3T, The court mede ne effart to coneccd o
Epguise the basie of iy decieion. It deseribed iR o & case
“volving the sodsl ponscquenses of o [Rikrrical s
riage” Id., at 3= Thos, e jodgment of the Cirenit
Court, end i tese (el &f ke Digtrics Coprs of Aggeal,
pally surned on rese.  TalSag the ssturt's dndings and ra-
tinrale o Bace vahes, It B 2hier that the cuboome would Tave
teen different had peyiiisner marciod o Coscssian male of
#Ellar v ipectabibsy.



IS DTN RO
i PALBORE v M1

A core purposs of the Fourteosih Assesiment waa 50 do
away with all governsastslly-imgosed ' dserimingtion hased
ah b, Bee Bhrewder v Weei Vinginie, 10 U, & 808, B,
3k (1568, Chesifying perscns mocording to thelr rees is
Tuly to refiect racial projedice ratfor thae Iegirirals poblis
conserns; the raer, mt tha persgn, disisies Lhe calegery.
Bee Porsoeeal Adwigniitmior v Feanay, W [ 5. 256, E7F
L1974, Whﬂim“.‘mwmmﬂ
Eﬂ:htnlth'hﬁmufmuﬂlm.iﬂdﬂ
chidaificaizm st be jusbifed o g sompeling
Eterest aTd MOst b “roeesarY ., . 1o the accomplishment
of s legitimaie purpess, MeLawghlin v, Florida, 379 U. 5.
15, 1 (1990 Aeeomd Fmoww Grefibe, 419 UL B T

TEL-T2E (1Y Lowing « Virgtsiz, 8RR 11, B 1, 8, 11 {10847,

Ihmummgmumugmmmm
tisd Ao [nbarests of nines chikiren, passirularly thees of
temder yeers.  [n rommen with mest states, Flockda low
mkEd e Ul rustody determimatioes be made i 180 Beat k-
teregis of the childma lvolwd. Pl Sel Ann
!ﬂ]ﬂ.ﬂhﬂ]]ﬂ'ﬂtﬂi@.l‘ﬂi Tha gl of prantieg ens-
trady hased om the beet intoresls of U sk 1 indispulably a
MWM!&WH&-EM
Protestion Clauss

hiﬂmmmmmlmﬂmrﬁ:
pregudices g mod adsl or ol &l minifetatins of thoee
profediens have besn slirmiegied,  Thare plaialy are privaie
Ilnsan Bepored the pasch af the lpw that ean (nflie harm an
innseeat pesaors.  There le o risk that o child Inlng with a
sbep-parant of 2 different race may be subjet v o Fariety of
pressaras and scresees not presend [ che child were Eving
wikh pareerd of the spme ragial or etheie arigin

' e wemiond of anale mourts il jedicn] offers in Hwir ol oty
hulqhnhuhhﬂh-mfmqurwlhﬂ-
W, ERaNey % Keapssir, 554 T Tr pavic Timixia,
UL 2. I, BT ¢ N,



i —UFINH
FALBORE v, ST L

The question, however, s whether the reality of mich b
ws wad che poaside infury they might nilic may be a dis-
pasitive basis for dealsd of 3 mather's casfody of an infant
ehild.  We have litthe difieuky cocuding that ther may

hakd tae Constisnibon may 20t avaid o costiletioss duty by
MMWWMH'WNM

thst they sssume 10 be both widely amd hedd. ™
Palmgr ¥, Thoogdos, $I5 U, 8, 217, 590 (ER1) |WHITE, J.,

Misaalng],
This s bty re means the firel time (kat scknowiedeed racid

prejudizs hss bost Invaked i= fustily racial classifizations,

In Buckaron v Warley, 245 U. 8. &0 11017, Eﬂ'eﬂn,ph

thie Court irvaldeded & Kont v forbdding Megroes

from buying homes i white
“It is urged that this prapased segragation will promebe
the peblle pesee by preverting rase soaflisis.  Desirahle
s ihis s, o importest 8 B the presarvelion of the
public pesse, this sle sannel be aeosplisied by lowa or
erdingmers whizh deny creabed or protectod g the
Frigral Constitutian.™ kAl

The problems that rasdally.oived hossabolds pose for chils
dres in 184 san ve move seppard @ el of copstitutionl
wights then ool the givesses 18 reshdeniial |HlEgretizn
ware thought io enteil in 1T, Huchanan rejectian
of the riciel] hasls of the costody decsiom here.” The

‘hiiﬂiu\l%‘ 46 Uy Byl Pretectien Ogee, sw nesd

il rewrh o rewdd rs ol ] 58 ihe Foumeltth Aresd-
s [hee Provew

TThis corwibmion Finds wapges. I GlRE il &l wel. For Folaeos,
Pipbior . Cily o Ml v, 378 17, B 500 CHBGE, ity ooy’ S0RRA Chat
Fsngra et of diy paris bed b= procesd slowly Lo preess niemeril
clerartanaee, Tiobense, rkEs, $nd RUeNY oeifdan ind el I,
bR Thn Coare Frend much Tredhbons oo mors thas “parvma sperals-
sk sr vuger disqeiviodes.” w. w88, mxd eid g coneshrtonal



B 1TEA— O T N
& PALKIEE v HILOTE

effieets of rxdal biss and projodion, hewaver rud, @annet jos-
tify o rvclal classilention lvading o the remeval of an infarg
frem the sestody of s metarml melher fosnd ofherwiss 10 by
The judpment of the Disiriz: Cooet n:l'.i.p-bull:iﬂ'ﬂﬁﬂ.
Tt ig 5o opedered,

spen ihe Kgmal Proteeden Clavss) o be prowel * &, 0
o obe whe thodt swveral etnien baog bald thai thee TRl of & MECT1 i pew
ror] Craler, s Ju
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Bingrpme Goned o W figes Selee
Eesiringivn, . £ =ppus

el
VEETEIE Win of BHLhasA. it

Marcch 20, 1#B4

Rey PEISGEE v. Bidokl, Ho. E2-1734

Ml Chiekr

Wy recollectitn of the comsensus ceached ot Conferemce
diffpres slightly frcm that reflocted in your gralt opinion
for iho Coust, &= 1 uvnderstood the discissisns It wan
saerd that race would ke &b Inpeoper sonmideratbon Lo Ehe
child u'nsh:-l!' ooneent, irrespective of whethee ik was the
"digposi tlve® factior im & ecur®'s declislon.

To bkis end, T bope you cen moike sope mimer revislons
so that I ocowld jl:l‘d-l'l your opinlon, vPar e¥sanle, would
<hange the "moy be & disposltive basie™ lenguags &t the to
of paga 5 o "may in pny Fespaot be congldecsd B8 & BRsls®
AR wouid It not o preferable 1Y Lhe omtoeowe-determminative
Langzage gk Ene botton &F peoe 3 were anended to nmote Lhat
race ploysd am ippdctent parct in Ehe lower court's judgment?
Pinally, ooold not the las: pareccuph in pote 3 be
2lin netad?

Simzorely,
)
Faal |,

"By fr.

The Chief Justice
Copies to the Canferchca



Smrms Qs of the s Blatie /

e
This CHEF JUEYIEE March 21, 1%E4

Reg A2=17T3 = Palmace v. Sidotl

Dear BElle
Thank you Bor your sesc of Mazch 20,

My spproach was, as 1 thouvght, conslskent wlth
Asclared pesctice, to decide only the cease before as,
l.#., narcowly, mara; the tioe basls of holdings emarged
wety clearly along With generalizations other than
Fipdinga. Haoo wae Ehe Alaponpitive basis &nd thak sarely

Glear., I gave the tola adge Spedik for nat teyimg to
comreal ik,

This abandantly pact® & helding that s conslat=
enk with our nareow guestlon presented, l.e., that the
decislen ofF the trial jodge rested solely on remarr isge to
a perocen of a differentc face,

Thir s really confirmed by what yoo aupgant 1
delete Erom the botvom of page threes =it is olear the
outcoms would hawe been different had petitionsr mareled &
cauwwaslan mele ..." We do not have s cass in whilch rece
wan one fecbor, but where It is the omly Faobor.

it ke that yoar concerns are chiefly
mamantleRl, E I Wlll take & hard look and goE back o

. =

Jugkice Brennan
Copleas Lo the Jonfersned
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Kareh 22, 1984

Fe: B2-1734 - Palwore w. Sidoti

Dear Chiek,
Please join ma.
Sincecely,

The Chief Justice
Copien to the Conferemce
opm



Supreme Geat of My Bntled Winles
Wrrifingten. B. € 20pay

Srmm i oF
ot BTG W i kg TR LT

March 27, 1964

RFo: Ho. B2=-4T7TH - FM Ve m
Dear Chief ’
Plepse lolh M.
Sinseroly.

Wi

The Chipf Justioce
=i The Confersnce

L//



Bapresme Canrl of 1o Unibek Blalia
Waskingien, . §. 0545

bbb gl
SEETHAD BANDEE GRY 3 EERNDE

MpEil 19, 1984

Ho. B2=-1734 Palmore v. Bidoti
Dear Chict,

Plaase jodn me.
Binseraly ,

pnirm

The Chiaf Juetice

Copias to the Confwmpence



Faprrme Gonrt 7 thr it Sors
Beslizgion. P. @ 2omay

[Ty ¥ e
BTIGE THURSHO0 MRS ALL April 1P, 15994

Fe: Mo, #2=1734d = Falimore v. Sidotl

Daar Chilef:
Plazse join me.
Simperely,

.E"H-

TN

T Chiaf Jusileoe

ap:  Tha Coafaranse




Supross §ourt of B Mol Sovher
Warkinglon B 0. 20533

o
SUETDE JDHE PELL ETLRIRT

hpeil 19, 1984

Ren  83=1734 - Palmgre v. Sildoti

Dear Chiaft
Fleace qoln me.
Num{"!uﬂyr

Tha Chisf Justice

Copies to the Conferance



Begrame Conrt of the Pniked Binbew
Winakieglen, B 4. 20505

Lrarzini er
SUBTEIDE HAREF A s Temiln

Rer Bo, §3-1734; Falpore w. Sldoti
Dear Chial

Pleasa join me,

Blpeerely,

A

e

The Chief Jusktice

el The Conferemoe

April 20, 1ge4

-




Boupremms dirurt of thy Fiiled Slubon
Warkoglen, B & 20743

£ ARHELEE
SUBTIGE AAERY & BLAGFWUHE
kpril 2D, 1%64

v

Rer Ko, $3-=1734, Palpore w. Sideti
baar Chief:

Flease jvin me.
Eimcerely,

M

e

The Chiaf Juskice

o The Confazance
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Rpril 0. 1WEd

Ko, BI=1734
Palmore v. Bldeobi

bear Chilaf. )
I agrea. Thank youw [f[or pour
conslderatlon of =y suggesktioes.
Bincerely,

The Chief Juntloe
Cogies to the Conferenca
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