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the years 1905 throngh 194419 —one wonders why Justice Harlan conld gy
have donie so in 1968

IIT, From Schodins T Syfraniy: RESTROETE oN
ALIERATION EEVISITED

Perhapa no decision in the anmale of yotitrug: has evoleed more erfticiay
than the Supreme Court's ruling in Usited Sfajar v Arveold, Schoimy &
Co.1% Only lour years afber the Court m W hite Motor Co. 0. United Sigigam
mepressly declined to hold vertical territorial and customer restrictions gy
Lawlul per v withowt examinmg their “achual Inmpas . . . of competidoe “mw
Justice Fortas, writing for 2 five-member majority, opted for 2 per se gy
He flafly atated: “[u]nder the Sherman Act, it b unrensenable withowt mop,
for 2 manufactorer ¢ scck to restrict and confioe arcas or persona with whom
an article may be traded alter the manufaciurer has parted with dominisg
avar LN

The hue and ery ngendered by Schoem was readily understandable, 1y
astriking down post-sale restrictions as neceamarily viplative of sectivn 1m
the Court did not siply abruptly end fts shont-lived search for “the economie
and boginess stulf gut of which thess armnpements ongrge ;"1 §t ales
agide a_veperable body of law sustaiving such restraints under the traditiop]

reason ae lepitinate means bor fostering effective Interbrand conmpe.
tition 1™ Even more perplexing, the Court predicated HF oow prohibition on
a theoretical doctiine which Jusbice Stewart terssly characterized in his
dissent 2% "8 wooden and Imelevimt formala’™—the so-called “ancient rale

T

163, Driversal 03 Prudocts Ca. v. Glche OF Rifining Co, 52 118, 01, 467 0s8M);
United Staten v, Dobilier Congenper -‘:u?m, Xy 1S, 178, 1848 (1933); Bechir w
Contours 279 105, 388, 3| (1537 ; DoPoct Powder Co, v, Mashad
244 US. 100 102 (1937); Dr. Miles Bledical Co.'y. Park & Soa Co, 20 US T
#0205 (1011} Bourd of Trwc v. Clristic Graln & Stock Ca 198 115, 2%, 20
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aguinat restraints on 2lienation. "™ Curiomsly enough, this “ancient rule™ had
pot even been mentioned in White Motor, except for 2 pussing reference by
Justice Breoan it hin coeurriny epitlon, and then coly to emphasize that
the mert existence of restrabnks on slienation should not conclushrely estab-
kish Olegality.'™ Morsover, since i s doubtful that an undeviating rule against
quch TeSITRIME Fver exigted even at common law,'™ the jurisprudential
pndapinnings of Schedne wers anything tut stordy.

The Court's rélmnce on this "rulke" Ied ic a0 aoommious result in
Schneim jisel. Whereay terrltorisl and suskmer restrictions were branded
ol ze uniawtul if incldental to an oukright mlc, the sme restraints oceurring
jo an SEEOCY O Ccongignmert aivengersent, whers the mamafacterer Tefnima
qithe, deminion and risk of loss, warmanted application of the more flaxibl:
pule of teason.’™ In the case of a wale, Justice Fortae found these restrictions
to be “so obviowsly destructive of competition that their mere existence jg
encugh” to viclate settion 1™ when imposed on en agent of consighee,
however, they mysiericoaly logr their inherently permicious charecter and
became justifiable as reagonable restraints of trade The majority offered no
explanation why the mere passage of owrership in the poods coold comeett
Jistritution armangements which were found to "pressrve . . . competition®™1®
into restrictione which destray it

Tt is sany to sce, therdlore, why Schnims has provided such an attractive

i I i@'!._ﬂﬂ. Oddly eocugh, Juytee Fortan &6d et ehboriir oo the cootest of

Y Satyient oor 4 he clin ony cases i mepport of T igation,
17 2 U.S, =t 5L The o cibed by Jusikce Brennn o aupper] n[_'rhg
a

propogibont that @ Encriborial “ovolvet & form of rgsbraim aliematic’
wns Dy, Miles Mebical Ca, », Johe D, Park & Semp Co, 220 U3, 3 ‘]:?”!Jﬂn
i i kb Involeed wartem] pelee-Bximp. r

urbea' on for (e Cooft maleer clear thet oot eveoy rediraink
mn abennifan conphubes 2 sd vinfatiod of the antitregl Tawm:
qestion In, _rlmﬂu'hprﬁwhrdmm-nfﬂﬂﬂuarlﬂ
thy matare cf tkm eoptrack Invoired | W, e comtract W, o 18 ank

wnpesommbie r
Fd. ot 406, Mor did the disesntery i iy Solor thekr concluslm of 10zgml
on any iery of raitraints oo slienaton, bat, mwﬂu grailacier thay pm:-tl.\g
Yielyrtn horizmisl mardt didslon and rerficsd lerritorin] and eutbroer betraios. 372
bty R A mtEE). oy, Lne. 385 US. 380, 352 (1967}, dacided
L Lo L T. ' 1
the wrme day that the Court applhed the “ancint rule againet restralbnis on alieciticn® i
sirihe dowh pout-sale reatrictions in Sckusmy, Lhe C:rmée;untd Justics Clark’s aomlogy
% maHer i
fook palin & dixtingtish Schwinrs dip-

« = « cobbdying the ouilateral
) HU-EltEH—&mhﬂmmm'hwm
ih or wiflemt ibe monefacmeer's macts " K. s FFL
T-LS-HM—% ‘S,Eunra.{* dinperting) ; Higdler, The Troenfieih Srmmal

a L. . 1dar, 1967 5 Haribr, Twesdy-Fi
Yrars of Anitrust (Twemtr-Fifth Anmaed Antcirap JE'ﬂ&m . 71 Covow’, L. Few, 415,

o r:l-.r?'nhls in imud?h;:m m-:m Eﬂﬂfﬁﬂmﬂﬂh’?ﬂ
m ®l on imtrabrand competiton Alooe, bet requines instesd ao exsminatbon of fheir
m“ﬁ:ﬁduﬂrﬂﬂmnlilmdc.,..“mtjﬁ.:tﬂ

A
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karget for legal commentators. " More surgrising, however, ia the rongh trey.
et acocrded the on by the lower courts. One weuld otdinerily expee
a0 authoritative determination by the Supreme Court to be followed nhaigﬂr
Irrespective of Ha loglesl persunsiveness. Schndnn, however, has oot received
suwch deference, Evidently recognlaing that a tots] prohibitoo of revtraings o
allenation would producs unratatable vesults, ludpes bave strogpled w &,
Bnguish or limit Sekvetwn in ways that are & tribute to judicial mgeanity,

In Tripoli Co. v, #Walls Corp '™ for example, the Third Circuit, ﬂﬂ_q
o bane, held that {t was reasonable for a cosmetic manofacturer to restrio
the tesake of s prodts by wholesabers to professions] end-users snch w
beauy paricrs, Sianding om jie head Jusdee Fortas’ statement in Schmin
tat ¥ i ubréssonable “withodt mors” to impose post-sale rutr:'rth':m,lﬂ

- 182, Ser, 0.9, Mptler, z

Awdiirnat Rﬂ#ﬂ- 71 Cez . I.. Rev. 415, -1-.“—5'9 19731 ;
{n Fronchiamg, | .H"I"_'I'... Fn:lm: ﬂ 11813 (] HI:I'J ﬂ'hfng Lil{um

Il uumﬂm ond 1
Ec e u?mnammm Ty Pﬂh:'k.m mﬂ""
m:hh nhnjr haminy, Wity Matpr, Ef Al Rmnu B il I | T

he Scivinn Cors, 23 Trr Ensiwsy Lawviz 668 (1968) ; Hamfler,
Hnrln-% ool mipared s ety e Im ““u”ﬁ.;m‘hﬁ#
hllpn w E{“Wlu

; Anvrewner L] &E i Moderator,
fﬁ Rmr%l 315" ADh Amroer T8 15’} m;r“ . "..':ﬁ
TITRTET
Shermon Act— ety of G’rﬂ-lﬂlli'dhm .S'th-n aﬁﬂfj. 1067 D'I.ll'! L.
78, 740 (1567} : Nate, Tarritorisl Eerivichions ond Frr 5z Rulepsd Respueicgtion o
&y and Lrac H}Hm.LEn.ﬁlﬁ 1922 Nole, The Sxpromp
Cpkerd, 1oadf T, K Hawv. 1. . o, 235-Xr [1967 The of by
Sehammy Care pn Terriloriol Resteictipns, 46 Tiotad L. Rey, 407, 311 n
M#HFMW{HCE Emhm}.:rr&#ﬂd.#ﬂﬂﬁ. ¥
A g plainly conmicbed :ﬂmni.ljl: :I]m.}tl;r, ot
ﬂItThrﬂﬁrc:lthhﬂl,nn Hon to provude rebuttal evidenca, The

hﬂmﬂu]ﬂlﬂul‘uwgmlfmﬂﬂ Bty “withotl mors™ depels sy
doubt ahoot kg el pilirame- rEpraits Are u Sboudy
mﬁwhwmimumﬁ"ﬂﬂﬁ at 5% 0
. 1o Hate court m%ﬂm&:m&ﬁt
tﬂpun Dbt Cenrtrthes
n-{ EEE E'::. Eﬂg]:r ' Iﬁnh:n't n'h:rph::l:m
v. Cerm Eﬂm ;T hﬂléﬁ&'ﬁr 1,
7512 (HD, O 1 )T Sl rouit,  folloing

Jll._lhp: F-urln-' "mﬂmrﬂm"pﬁrluhrmﬂlm
plaintl gragted by rhy digidet curt op 2 mirdet reading of

3E
8
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: D.
f ikl e s it we refe s atemer kit ok
¥. g at
Contrary 1o Jostice Fortay u;ﬁurm_ﬁu “orwoouncr™ B “ﬂ:l'ir" m" defenae
were not %ﬂmﬂ]l Jwtifcutlone for port-dall restrictios m i M
J-fnhridlu Iﬂﬂﬂﬂﬂhtlfﬂevﬂu‘l.qlﬂ:ﬁ]lm[mwm
Uﬂm_s_ llt ridriclions ae Fﬂ]u:ﬁhﬁlnmﬂhﬂm ooanpetters,” X
2:-:&1.1: recage e g et petition
nhhhmﬂ'?l mmnhﬂmdhuﬂmuimdm‘nﬂtul
m M
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Immrtgmhnrﬂtwymle‘“and found that the manufacturer had
- peed demonatrated “tnore,” snce the restraints, unllke thoss fa Schunng,
were designed to protect the conoumer ageinst iojury end the maoufsckuier
againtt product lisbiliey claima** Moremver, having tken the firat plungr, the
qhird Circult ke recently imtimated that the impleathons of Tripe may
beyord the reslm of bealth and safsty justifications. It has broadly
appestcd that “where a muinfacturer’s téstriction is related to & legitimate
bobnrss purpose, Schuins muy be inappliable™ " —the very antithesis, of
oz, of 8 per se rule® Congonant with its antipahy toward Schmdian, the
m#ﬂmhddﬂutthemnﬁnmnfnditnhtmﬂﬂpfur failate to
poirict Temalcs 0 @ parficnlar channel of distribution is not unlaerfnl when
motivated by a desire to preserve an excluglve selling arrangernént betwees
ihe nanufactarer and another distribotor, 1
¢ither courts, inclyding the Second ™ Sixth'™ and Tenth Clrewits,'™
pave devised am additloml barrder to foveking Sehbizn—proof that the re-
arafat hay been “frmly and resclutely”™ eforced. ™ Thus, the Secoad Clrcuit
tus declined to End a custemer restriction walawfol where thers was conflicting
midence on the fsswe of enforcement, holding that, umder Sohmdux, “the
gabaence of such a contractual clavse doss not imply a per gx violathon "1
T IS 435 P24 st 53

|ﬁ.r#£2‘& it “?'hh FiT U.i;'ldﬁ %l_l.st‘uﬁ{ﬂﬁg Grm Lid, M2 F. Eun:t. MM‘E‘
. an aifr prowncdy, . , TeibcHog Ac o rdiier 1
ehwinn, defrndants ifiention

auchortr of 8 ' profiered bealth and wafeiy o dor w reyick-
bon o e resabs of a phiroeesilical prodociken in bulk form,
K7 Emwﬂmpﬂ,lrmr.]{uﬂ:ﬁﬂm-ﬁMFﬂmwmHIHEE.‘.'IE'?'I-].

. ‘v,
o the criticimn it hee besn directed et thed case™ Id, g1 11130

190 Jamal v, Lamvin Parfiums, 1 1 Fad 45 Ca ), cort
drnind aﬂ;us.mau . b TR = (2 Car.),
ﬁ'f,iﬁ“"“d Im.rwm&m-.m. v. Coming Glass Works, 493 F2d 801, 893 (b

" K. Colorada Ce v, B oz, 472 F.zd 63, 68 {Ioth Cir),
dord. o, 411 TIS t"m:a ety " t "

193, §v4 albe Koo v, Daily Bevlew, Tne, 19742 Trade Cas § 75271 (N.D.
'-'-erﬂmjwmimm Dliribiers v, Marr inrje:ﬁ{tu,,
Y982 Trade Che, § 75,595 ( G 133 Todhuniee B Co. v Anbeuser
hﬂ'-lmlmﬂl’rim 75084 (E , 197 I.Hnglyiucmv.ﬁnh
baker BB m{in.ﬁmt . 15741 Trade Can 7 75,095

Tadted ¥ Exton Yake & Towte, Inc., 1972 Trade Can, Y 73,289

Acsal g, v, Und Inc, X5 F, 4] (SONY, | T
“Hﬂﬂmm.wrﬂm(&m . ﬁ1§m¢ . W4 U5, 1008 {1978, A
Frgﬂqlmﬂm Corp, 33 ¥2d 232 (Wh Cir. 1967), whice the
'.”:m, § 7 '-_!'Eﬂ:lmﬂ Fedlriclion W-lﬁl I;Iﬂbﬂl-l-ﬂwlll
violation under Sefamin withoat proof that the pmieaiet been anforced. Kb

%L Taned Sales Lanvin Parfume, Inc, 396 F2d 406 (2d Chr.
dwird 303 01 & uasc“&'i But Y. New York e [:HS E’" i
BT (BRI 703, Al o Seseumen of “im il rAee’ o
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While It 75 true that the Schwinn company euforced its restrictions, and tny
Tustics Fortas™ opinion mentions that fact ™™ proof of enforcement bas sever
been, regayded 13 am esaerijal dergent of = soction | viclation in other compeany,
It is horobook lew that the Sheroun Act condempa contracts, combingtion,
and conspiracies in restraint of trade, and that po overt act is neccasry gy
bring the statute lnto play.’ Morecver, there may be o ctcasion (o enfomey
8 comtractual restralnt, sloce the other party may Yo op to s letier wivhoy
any urging. Fmposition of a “firm and resolute” enforcenent quabification
on the Sehwinn rule Wdoply indicstes Judicial didcomfont with Justice Fortay
inflemitie doctrine

Tndeed, ciie court has gone so far as o hald the Sckttins rule inaprbenit,
wheti & purchaser can avoid the post-zale regraint by electing to boy the
product st & higher price.!™ And cven where Schasie has been applicd liter.
ally, jodicial epthysiaarm {y spmetimes conspicuoady shesnt. Thus, the Tenth
Greuit, while spplying Schovies, recently inyited the Supreme Coart i
gramt "“un exceptioh to the par 12 rule whet & product s onique and whep
the mamilscturer can Justify its territorisl restraints onder the mie of
Toason, 1™

In view of the widespread judicial reluctante to apply & doctrine in the
area where Jt i3 plainly epplicable—whers there ia 3 dirett réstraind on alies.
ation®™—it ia enall wonder that the courts have refngsed to extend Sehoins

W waE At nmﬂmdh;hmr.ﬂcw‘!‘miﬂmh:.ﬂﬂsm

65, 62 (S DNY. 1571), it wap ¥ sadified by defendant's owt-off of o
ﬁMWhMﬁmﬂ;mﬂﬁmmﬂ]mﬂﬂm réwhrictons

In thelr erR
145, 15, at Thoticd State v Aropld Scdowine & Co, 207
¥ 5 2 e {Hﬁl%ﬁm
m’lﬂu e !:luuu,l uﬂ]&# hmf eiloemed by }ﬁn to 1t g [
SR bt sy P RS, S
1 ek
nqulv':??l: mdt;ulrnlhjmmﬂ"hmmw hl!:ﬁkm
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§oisl
nﬂhwmkﬂhgamug:mmtswhnuﬂuwm!d"mim ruke™
“.,u nat cipreasdy apply, bot which may similayly, leseen intrabrand com-

trion, Thus, where o distributor is authorized ta sell bis supplies’s product
’lmdﬂdgwtphhmthuTmlhﬁrwithnhﬂﬂthtmﬂﬁn;m
wmﬂmnhwful”dﬂniptimnhpdnwmrhﬂnzm'mdﬂm
:mmmmiﬂnﬂldmwmmmmmd-wmmmwbmﬂ:
syide his allotted territory ¥ The per ae approach has sles been rejected
where territoriad of customer restrictiois oceur in connection with the fran-
.ﬁﬁunfmﬂnﬂ"'wth:mm:bgd trademarks and copyrights,* since
mkmhﬁiﬂﬂ:d’gﬂuﬂﬁmwﬁhhammﬁﬂtﬂnmm,
m“-hmgmﬁnﬂumu]!nmnmmtni:tmdmhdpmdumeth
) wmumldinfud!m!ﬂm.lthshmﬁdthﬂftmuﬁﬂmﬂj
mhgdﬁhﬂhnndlhﬂirﬂhﬂhmmﬂumkn&tbgﬁuﬁihadprﬂmm
Hh.jﬁgiundnthmknfrﬁm‘“
Given the growing résistance on the pert o the cours to ghve Schteinn
» “rigid and procrustean’ veading, ™ the opinjon of 3 sharply divided Ninth
Circuit panel this year in CTE Syivomio Tne v, Constnpnial T-F Tue ™

. IHHHM%WF,SW%H%D.TH.MI:MT.W

Pt it ;HSF.S'ﬂ. M., Gu 19753 Dokl v. FRoamsld Mateos
{'5A F.S% FL. Ora 1973); Undted Sietes Elﬂ Gmnmatn R
sepp. 1 (DUDLC. 1969), #ev'd on oiher b U5 5 (1973}, 1o gm
fa v Ecv Copy F-Hﬂ{-ﬂh_.?ﬂ"],lhlﬂlm realy, ralylog o Sclwr,
o Thal & podb-sale coplomey CesbAiol cowborbed 6 atshauw and bence
jma mime m Bar the of defendant’s paimnl, Other cases cabroaikly
reatraleds wol verilial g [

mnhﬂhﬁuﬂuﬁnﬂmmlﬂmwﬂ T
brfory Sichudnn wan decided, S“::': : Coors o, v, 17kl Trade Cua,
LH.IJW 1Mh Gir, 194, em, 3 UETLW, -ﬂﬂﬂéﬂ,ﬁ. e 1% 1905) (Ho.
123 {h'lm v. New York Wawn, ¥ F 5§ % BEY. I57E).
m%bﬁ‘lhug & lhr Co, . ]m_lﬁ F2d 437, -0 (1kh Ci.},
unf! Trra, Ine tll:[uﬁﬁ:m Ir:hm ey ‘54 S 217 ﬂrﬁmﬂrhfw :119'?.! ..li‘ﬂ
;| T - . r
abin Tolytechnic Data Corp. ¥. xm“"a..w ¥ Ewﬂl $ g.n.‘m fira) Gheaia),
. o B WillEamy & Co +. Willinmg & Co, &7 T, 18 L. Calf, 194) feo
Icyme) i Jack Winter, Tor, v. Kordron Ca, 15742 Trade Ca Li
B2 Trade Can A0 0n are) 19003 oot Ty, ™ 4ot B Mrchal
Ao, (b Conct o Sehimie T "o sl g, N00): whither = patpaten
[

7y,
0%, Carper-Tarall It v. United Statea, 449 T2 1304, 13 1 .
26, 1974 1 Lm@n ¥ #5002 (Sth Cir, 1974). n-hm:'m';u ffﬁﬁ ﬁlhm
]
eec. 1978 Trady Can. § 750435 (b v, Tory. 5 0o W = e



276 COLUMBIA LAF REFIEWF . (Yol T5:5q8

appears aberraticnal, Far Toom meﬂﬂng Schian, Sylvosis stretched Iy
taticnale W smbrace “location’” clauses i distribution agreemasmts and
catlawitg for the first ime & covenant which had been regarded 22 reasomil,
long belors, znd #ven after, Justles Bortag had edeyated the “andent pgen
agalngt restrajnts oo alienation to the status of an sntifrust precept.3

Fuczd with 2 dwindling share of the televizion business and 1
the passilility of withraeal from the marker, Sytvania decided to dhift Erog,
exturation digtribntion to franchising dealers selectively by Joeatlon, Puriusy
to this oew “efbow room™ policy, a deaker authorized by Sylvans to resel] by
tdevizion sets at cne loeation could not regel]l thern from & store 8t an .
mthorized Jocaticn. In this manmer, Sylvaois scught to reduce intiehieed
commpetitictl among its deslers as an moentive for them to carty a0d promey
ita prodocts. The eompany did not, bowever, prohibit its deslers from sclijng
to customery who lved cutside their franchized locations; nor did It gede
to discourage deslers from selling competitive brands. The restraint was oy
on the Jocation from which Sylvanis products could be sold. Undet its ragied
distribotion aystem, Sylvania wag able in a 2w years to increase its ekt
share from ¢ue or bwo percent to five pereent. ®

In 1960 Continental T.V., an aothorized Sybrania Jeaker in several Calie
formia cities, cpened 2 new store fo another wown and proceeded, wikhout e
wpplier's consent, to soll Sylvanda ets from that outlet. Sylvania termvinetsd
Continéntal's dealérship, and Contineatal brought suit charging that Sylvani'y
enforcernent of the location claves violated nectiom 1 of the Shermat Act,

The case was tried before former Agsociate Justice Clark, who matructed
the jury m substomce thae slthoogh Sylvanic could laowfully prevent ity fran-
chisery from hojding themsslvey gt 85 suthorized dealers at onduthorized
locations, once Sytvacia had parted with tithe to it product it could not re-

II?Fﬂrrnuﬂ:'lhlutH Fu,hﬁuﬂ'hﬂ“lﬂﬂtﬂﬁ:hﬂﬁmlﬁ

goit m Borc Hall Corp. v, EIH.['H MFﬂm{Hﬂhlml.
imrﬂ;,ﬂ?ﬂ.&-ﬂi{]ﬂﬂ] hlﬂl‘.’uﬂ thy aniftrop bar
lnexten dauses were reoagughle restromis of mlﬂd {awpdunl

lter, the Supreme Conrt decliosd o vk the | -hr-bf:dmlhr
m aecting that H hed bwtn rahibt =lcs o dle

& Government'a

mmhnulu.[?:itdﬁ'htur,ﬁuﬂﬂl nGuq... , 1MH40 (98], On
rmm.nd,ﬂuihl\ﬂ:.lm.lrl"ﬂﬂ:u Emcrﬂu w anboree =
clﬁmﬂum.unmt:nnﬁrulhn munudhmmzlmﬂmnm [t

mu:t?#;wﬁ: w i b Nptoomic. dot Soluses'
or wim &Ny reagmm & B pEC M TDe
dm%h ]“ydﬁ]ﬂ:t'[] Iﬂhﬂ.““ﬂ“

LompsAy o a

tha place of biicioest For which the franckdee is ul.ld."'lJ'mtd
Slztﬂ*r Armald, sﬂmm 1068 Trade Con, § 72, ,um (N I, 196
Moceevar, reare afver Schoewn, tha Dvpartmest refumed fo [wbel 1
dﬁﬂﬁ[ﬂlﬂiﬂlﬂlq‘w hltud:h'tmw cmhrmhh;m-emudhym:
ruile mpclapietiom for the Awmbinat

ls

b

Wiks
Dhviglon uaied that bocaidon classe "wre oot m:l:r' therachre,™ Ho
"[f]bey mefesd ths mumdectccer’s Iuﬂi:ﬂhintu-zld ﬁ.ma.ﬂmw
mlplrhmﬂhuﬂ. {,'.lur-nuu,.Fr “ﬂﬂ:c.!mnlrlt
I:wau Intermatrmal Frooduse Awodstion, May 16
19Fd-1 Trede Cap, uf 96705,

=

T EEN

TEES013% R

289 3

EF =%

AR SETESFLE TEERFPOYESE
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of the Sherman Ack® The jury retumed 2 verdie for Coobinentad,
{Chte of the irooies of the Swrands decisim ia that it condemned ae & mat-

cor f 1w 8 cluse that way expresdy permitted by the Schusen decree i-
that others woold oot be muhorized to sel! st such locations 212 md veb
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ghe vourt refused to allow Sylvanis o maake good on ity promise of exclufviey

againgt dealers who, fike Cootinestal, chose to oparate retail cutlets o -
aptbarized locarions, at least 90 long as they did o withom misreprésenting
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and offect of the [ocation gliuse was to lessen imjrabrand corapetition,
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Wonetheleas, there are marked differences between the terrlioria)
tions proscribed by Sehwins and ‘the Jocation clauses cployed by Sylvandy
| Wheress the former abeslutely forbade 3 dealer to sell the
|gﬂﬂﬂlhmiﬂdmd:h:t:rﬂtmy,ﬂu]nﬂﬂpmiﬂd.h

to scll to anyooe, regerdless of his custmper's location, provided he &

i Trom an authorized outlet, These restrictions, in trn, affect competition diffe,
ently. Territorial restrictions nsulate the dealer from all bt interbrand coe,
petition, while location clauesy tolerate 3 certain degmﬂ{ﬂﬂnhmdm
hlmn:.a'-'rell Tuguestionably, both may operate (0 restrain
mmp:hﬂm since the isability to establish additional stores s Tieady 1y
forecloge certsin sales. The pivoial question, however, is whether loony,
Ehlﬂﬂlhuﬂhmndadumlg:lpﬂmihnbjﬂdrmrtmmq“
lest restrictive thmn territonial pestraints, or w?ﬂhrthqthnﬂﬁhm“
,umiler the rule of reason.

One thing is chear: ﬂ\:mﬂmﬂm.ﬁhﬂﬂwmmmndh
Sckmies. To jostify the Spomaa decinion, one most he prepared o vl
Justize Fortay’ application of the "ancient rle” o reach all marketing regtrip.
thotis atclllary to 2 fle of goods which may indrectly inhibit i enation..,
irrespective of il absence of any direct resimaing, the extent to which iy,
brand compedion i in fact Jessened, and the enhancemerrt of interbrand
competidon. Apat from the shsence of any supgeston In Schousn thet the
Cotirt intended to reach all sach ancillry Testrictions, Splvaria’s exteasioy
ﬂﬂm‘:n&ﬂndﬂum:ﬂnudmrmuﬂnﬁunﬂﬂ:ﬁdm
thet hmve been heretodfore viewed as perfectly Tawial.

E What fate, for example, does Syiesnsa forebode for the primary respossl.

bility chuse? Sueh o clagoe, which obligates a distribotor or dealer to com
cortrate Bly marketimp efforts o the patticular grographic ares for which he
iz grincipally responsible, has been rootinely snctioned ae strilting a rea-
apnable balarwe between intrabrand and juterhrand competibon™® Tndeed,
hH’hthtarJuﬁuBrmnnnummmtthmnhumprmdlﬂﬁ
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5] ANTITRUST DEFELOFMENTS y))
« ahermative” to territorial reattitons ™ and the final detres in
explicitly sanctionsd them. ™" But primary responibility ¢laness may

ety affort glienation, gince the buyer, although not forbidden to resdl in
marketing ares, may refraln from deing so because he rund the risk

'H. som it e spreads himsel! too thin, Would thess dauses also be

4eumed 38 peT 3¢ gtlawiul under the Swlpanic rationale? Similarly, what

4 be the fate of profit pass-over clauses? Such provisions remire a

"mmmpﬂtu{h{umﬁtst‘mm made in the teritory of an-
dealer 10 compenaate the latter for hig efforts in promoting or servicing
tpet in his markebng area ¥4

ﬂsmﬁm{aﬂﬂt th:ptfhtﬂlaannmmﬂdinschiﬂmiﬂ—]

oved. Tia dubious reasotiing should not be edended mdiscrmminately to

x dowm lest cmerons resteaints embodied in locathon, primary respons-

profa pass-cver clanses, o other marketing limitations which, far
being perniciously anticompetitive, may serve to promote interbrand

‘ﬁj,m.m scllers of the same brand i far oobesighed by the nore
e Btarbrand competiton that these restrictions will fogter. At the
Jeart, (Lig igpue warrants 4 almcing of fectors to determine reasmable-
aivd shoulkd be submitted to & juory.

Tua 1 go further. Schenigs ibrelf choald be reexamined. The rastrictions
wned Hkewdse strengthen Interbrand at the expense of intrabrand come-
wi [T I om correct that sound mrtlt'_ruut policy militates in faver of loes-

2 U5 st Z1 {Broman, J. covcurting). Tubce Bromon poisd oot tha
I errent ﬂm_.nhfahﬁﬁpid ﬂu“:iﬂfu nem of A ' :’l .:.:
B NIT. e, £ar. United Siaies 7. Necchl Sewing Mach. Saks Corpe 193 Trade
at

1 (S.D.N.Y, ¥58); United Sictry v. Bostitch, Ioe, 1958 Trede
-IEZ E%B.J 1953;'. Uited Stater v. Ameriean Type Founders
i Dnited Staten v,

DT, L5k .

I

I‘I'.'-‘J-'ntnuh'ﬁn-um.'s‘fh»!m ret permil the covpaey to maintale, creste, or

e e dule of S il N g R e
1 ' i | 14 [ X
zmimmb:ruﬂmnmnﬂmﬂmﬂﬁhmr.TiL:# Ine.,
1Y, mndemnt th :ﬂmrlﬂfthtp-{-mrmq:ﬂu chims
“poed b0 achizwe or malniain terclpsrty ¥ 1973 'I':-.ul:-f:n'l?-l.:;{

(NI TN, 1523}, Nevertbeless, o determing whether @ primary HdHiy
'!;‘H&ld-nddmpwth:mrtr of Muctusl gl which s

Nimh m&ﬁﬂpﬂnrﬂl[ﬂiﬁhf}ﬁlﬁ.

In Emperior Hedding Co. v Serh Asveelates, ]'.ru;m F. 14 (WD,
l:ﬂnl'l::i :I‘lzrmjin[ﬁltitml'uun:a Ny case 'd

por s o concept of oporwiton® opheld the walddity a 1%

] mmwlmﬂu:rﬂeﬂﬂzm:ﬂmﬂumnmlnﬂd&



25 COLUMBIA LAW REFIEW [Vel 75248

|
tion and primary responsiblity clauses as necessary and ressonsble tooky gy
promotitiy interbrand competition, the mme policy comsiderations woug
suppart direct poet-sale perritorial and customer restraints shown 1o by
dermppistrable procomcpetitve effects,

The Sthoins decision is hardly a satisfactory resohution of the inme 3y
light of the nomeerons aepects of Justics Fortas" opiniog which have Procgled
the conmeetibatars o orlticize 3 and the lower courts to chistruc it narrowly:
s disrepard for pror tule-of-reason précedent, itfinlmsttin‘t&lrdjmm
what well may be a mythical "ancient ruls" againgt restraining aBenation
torfured distinetion between agency and congignment arrangemenis, on thy
ot hand, and sale tranmctiont on the other, and i fyopie view that 1y,
brand rather than interbrand competition is 2 paramonnt antitrust chjectivg
In light of these striking conceptual and practical shortcomings, plos {he
painfol experience of the lowsr coors in trying to cape with Schowien, the
time ie rips for the Supreme Coort to resyamine is soondoess. ?2*

Dramatic changes o e Conrt’s membership In the soven v sineg
Schmimn mey accedemate the meoded mmppradsal. Thres Justloes who par
ticipated in the five-men malority opmion, ncluding its auther, are no Jonger
on the bench,™™ while Justice Stewart, one of two disgenters, remzing an infly.
ettial voice o attitrort dec]Hontmking. 2 Tins is fot to sopgest that a o
changs in the Court's compaosition should cause prior précedent to be rym.
dizted 28 Op the other hand, the Count hay nevsr ghicloed s
to reevaluate precedent omce dme an experlence offer jngights imto its appli.
cation. 2 The rale aguinst restraimts oo allenetion, hastily enbraced a8 2 par
se tenet in Sehwnnn, hay preven ill-adapted to the complex marketing prohlens
of modert business, 3™ and shonld give way to the nwore flexible, time-teged
doctrime of encillary restraints. A Jastke Frankfunter once copenty cbserved:

[3)tare dariny is & principle of policy and not a mechanical
formida of adherence to the hmtdmn’g:l] however recent and ques-
19, Sww Hundber, Twwrsip=Fipr Feorr %..:lllhn‘ [ TiweniyeFifth Amdudl Anhiired

Feview), 73 Omme. L Rz 415, -mu-sﬂ
'I'.lumt-:[n.i'.:.lumm u;ﬂnui;ln—luﬂﬂldliukhnm

appticalion of the rdle of feason b conMpnatenl & mummml.
T Jowice Harlan,

Uislted Seoie 415 1.5, 486 (1904},
T o e i 'ﬁhmdﬂ?uam% {1974) {E'Hv'::mrh} S
E . GH-nn'r Wl L 32 0B 388 (]
B 31“?:5155 192 wus.m mtiI mmt%
rl.d]r, pda, 138 18, HE- (1 r-u-I:u.'r { gi? {lgﬂ}..
Hlauy v. Fa IHU.E,W'-SF
ﬂ"-.ilhl.l- un.S:I:wlrn'lnu-I:I ﬁmuputmhqdhmh
o I.-I.I'IE b in]mlm'!l.lh:h:-lﬂi
SME“ z;'ﬁ:.l"ﬂ:?n 65, 650-57 m&ﬂliﬂﬁ mi’mﬂm: smufl
£ | ]
that e Coriwl "innchea rhmﬂ;ﬁmyu{ .i;r

ottt 388 TIE, at 3P { J, dimenting).
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yipnable, when such adberence involves collidon with » pricr doctrine
more ernbracing 1o its scope, intrinsically scunder, and verified by

w&‘lmﬂu
Wjﬁmﬁ:uﬂ]mﬁnnv&ﬁd:htheﬂnmtngh:mﬂmﬁm
m,ﬁinmﬂm“winwd&
3% Fevering v, Hallock, 39 1.8, 108, 115 (1940,
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No. 76-15 CFX e d Sk aine: e ptln,,
I_}th H""I—-

CONTINENTAL T.¥,, Federal/Civ

v, . ’ g:';§?¢§; 1lq:rf=dﬂiuid.;
GTE SYLVANTA Iﬂnw"wﬁuf 1,:&.' "z""'

1. SIMMARY, ‘The resp, a wmanufacturer of teleyi:lon sats, "H"'{I'.

mdde and enforced agreements with its retall dealers limiting

the locations at which the gets could be =0ld. The petn

ralzes the question of whether the legality of the agreements

* The majority opinicn was written by Ely, joined by £ive
others, Charbers concurred in the judgment, but dizsented "from
the mimber of words used te arrive at the peint of reversal."”
Filkenny dissented, in an opinion in which Browning, Duniway
and Wright "coocur in whole or in part." Browning and Duniway
aleo filed zeparate dissenting opinicns, Koelsech, Trask and A
Eennedy did not participate,



should be adjudged under & per se deoctrine derived from
United Scates v. Armold, Schwion & Coy, 388 U.5, 365 {19567),

or under a rule of reason.

2, FACTS. 1In 1962 resp's shares of the national market for
television sets had declined to one or two percent, The resp
thereupon discarded a "saturation" distributrion system and
adopted a yew distribution policy that was Lntended to lead
to the development of a2 network of dealsrs with ;n intarsst
in marketing resp's product aggressively. Under the policy
rasgp Sold only é; gelectad retallers,and those retallers

were EEthTiEEd to sall the product to consumers only at

daalgnaggd luqﬂyinna. The policy was intended to reduce

intrabrand competition -- by limfiting thet competition
each dealer could be assured of predictable and profitable

gales and could be ancouraged to promote the brand, since

only & izﬁited percentage of =sales thereby generated would
be lost to others, But regp did not a&llow intreabrand
competition to be completely eliminated: no dealer could
veto the loecation of another dealer end resp typically
franchised two or wmore dealers in an area of substantial

population, And no effort was made to restrict the customers

- b

to whom & dealer could esell, although, of coursa, the

practical effect of the locatlen clausze was to Limit the
gecgraphical area in which a ﬂaaler could competa effectively
for customers. By 1965 the resp's market share increased to
five percent, an increzse that resp ettributes to its new

distribution policy,



Paty, a group of affiliated corporations with common
ownership, was a franchised dealer in several locations in
Morthern Californiz. In 1965 petr opened a pew store (n
Sacramento and requested approval to sell resp's products

ey

thera, Resp denled the approvel, but peir proceeded

nevertheless to sell resp's merchandise in its new =tore, In

tha meaﬁzlme various credit difficulties arose with regerd
to petr's purchase of the merchandise. Ultimately resp
revoked petr's franchises,

Petr sought damages, elleging that the resp's distribution
policy was a pollicy in restraint of trede, constituting a
per sa violation of § 1 of the Sherman Act, Justice Clark,

sitting as the trial judge, Instructed the jury in accordance
with & per ee rule and the jury returned a verdict in favor
of petr. Judgment entered against resp in the ampount of
$1.774,515 plue attormey's fees. Resp appealed,end a divided
panel affirmed, finding & per se violation in accord with
Schwinn, Rehgaring en hanz1waa granted, the panel decision
was withdrawn, and the district comrt was reversed by a 7 to
4 wote,

The majority argued that the trial judge applied too
licerally certain "sweeping language" frem Schwinn that
suggests that once & manufacturer has parted with title to
ite product, any effort thereafter to restrict the territory
or the persons to whon the product may be transferred is a

per se violacion of the Sharman Act. In the majority's view

Schwirm was to be read in the factual zontext in which it



arogse. Schwinn Involved a gystem of vertical rasrraints

i

affecting wholesale and retall distribution: each
vholesaler was the sola outlet for en essigned area and
was prehibited frem reselling to retallers outside the
areg, theraby cumpletelyﬂintrahrand competition at the
wholesale level: and both wholesalers and retailers werae
prohibited from =elling to wmirenchiszed retallers, thus
limiting intrabrand competition at the retail level. In

-

contrast to the Schwinn restralnts, resp allowed every

a cholce among competing dealers. And, unlike Sehwinn,

ﬁhff44¢~u;H'
oA

Suf-lnwwv-

dealer to =all to any buyer, thus allowing every purchaser

which had & dominant market share, resp had & small market

share and faced the thraat of 2rpulsalon from the market,

The majority drew some support from other courts that

had concluded that location ¢lauses were not condemmed by

Sctiwinn. ©See, e.g., Salco Corp. v. General Motors Corp.,

517 F.2d 567 {l0th Cir. 1975). And they smphasized the
"clearly EEEuhliahed" legality of exclusive dealerships,

arguing that it It is legael for a manufacturer to promise
a dezler that ha will have the exclusive right to sell

within & dezlpnated territory, then Lt must be legal for the

memufaeturer te kesap that promiee by excluding unauthorized

dealers. Finally, the majority noted that because location

———p————

ggreements may in some Instances promote coupetition -- by g

'.-.-'l-— S i
gecrificing some Intrebrand cowpaetition, competition between
brands may be enhanced -- a per se rule ¢f condemmnation was

inappropriate.



A dissent by nm‘é‘ﬁ‘ emphasized that Schwinn was
controlling. It characterized the district court lngtructions
as the applicatlon of Schwinn to a set of facts that ir
logically encompasses; the locetion agreement was to ba seen
as accompliching the same effect as the restriction of
gales Lo cuatomers i:T%;aler'a territory. Any justification
for the restricticn of intrabrand competition because of the
supposed beneflts to interbrand competitlon was viewed as
speculative., And a gsearch for such a justification waz seen
as having been rejected in United States v, Topco Associates,
405 U.58, 596 (1972} (horizontel restraints on intrabrand
conpetition are per se illegal despite the claims of an
overall benefit to competition).

Another dissent by Brovming focused on the majority's claim
that interbrand competition might be nmurtured by alloWing =ome
restralnts on intrabrand competition. Erowning argued that
becsuee the measurement of such banafite, LIf any, is highly
difficult and speculative, judicial decisions under a rule of
reason would be unpredictable, And he argued that any decizleon
to sactifice intrabrand compertition ls more appropriately leftr
to Congress than to the courts.

3. CONTEWTIONS. Petr argues that Schwinn should be seen 25
controlling., The per se rule adopted thetein presetves Inira-
brand competition, serves to protect the comumercial freedom of
the retailer, and Servaes to conzarve judicial resoutces, And,

patr argues, the decision to allow restraints of intrabrand



competition should be made-nnlj by Congress, Petr also asserts
that the oplnion of CA & iz in nnnfllét with decisione from
othér Cis.
4, DISCUSSTON. There does not seem to ba a conflict on
the legality of locatiom clauses in the Cas, BSee Eaiser
v. General Metors Corp., 530 F.2d 964 (3d Cir. 197¢),
aff'g without opiniom 396 F,Supp. 33 {(E.D, Pa. 1975}:
Salco Corp. v. General Motors Corp., %17 F.2d 567 (10th Cir.

1475}, Paetr focuses on two cases which he claims conflict
with the declsion below, Resd. Bros., Tnc. v. Monsanto o, ,
525 F.2d 557 (1Gth Cir. 1975}, cert. denied, 9% 3, Ct., 787
(1376); Hobart Bros., Co, v, Malcolm T. Gilliland Tnec., 471

e e e e e e e e el e . §

F.2d 894 (5th Cir. 1973) But both involve territerial
rasiraints on customers like those presented in Schwinn., Thus
1f the majority's distinction of Schwinn i seen as convincing,
thera would seem to ba no confllet.

Although the restraintz on intrabrand competition examined
belew do seem somewhat lesa‘burdensume than thosa considered
in Schwinn, the language of Schwinn is very broad and it could

|

eas.ly be read to require a different resulbt below, It is

unneceasi;% te add, however, that Schwinn has been subject to
extensive criticism and that lower courts have largely threaded
thelr way around it. See materials cited in petn app at
18 n.13 and 33 n.24, Perhaps a grant is warranted only if
the Court wishes to reassert or to reconsider Schwinn.

There i a response.
9/15/76 Meserva op in petn
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Septapbax 29, 1976

No. 76-1%

Dear Pottar:

- This 15 the case that Jobn Stevens and [ think give
us an appiopriste opportunity to Yerxamina Schwipn.

The Court's decision in that case bas besn the subject
of conaidereble criticism and comfusion. I think you and
Joho Barlsn were right in that the Court adopted
2 "wooden and irrelevant formula" rather than & "Ceasoned
Yesponse” to the problem.

Thers are now thres votes to grant {Bill Brenocan, Johis
apd se), and the case was relisted for Byron to "take
another look".

Although voted to deny, I write to éexpress the hope
that you also ml taics another look.

Sincerely,

A
M
o 3% I
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& kM
%
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BOBTAIL BENCH MEMO

To: Juatice Powell Date: 2/10/1977
From: Tyler Raker

Dick Messrve's cert pool memo sats out the basie contours of
the case quite clmarly. Since T know that you will have resd the
briafa, I will not bother setting cut the facts. The per se
instruction given by the DC fs on pp. 20-21 of Petr's Br. The
rule of reasen instrucifion requested by raspondents but reiected
by the DC is on p. ?I n.7 of Petr's Br. Both briefs spend quite
a bit of timm bickaring sbout allsgedly sbuslye scts by the other
8ide., Those 1ssves ars subgidiary at best to the basic ifssue in

this casa,.

Reasonable minds can and have differed as to the appropriateness

vertical
of using a per se approach to questions of/territorial restrictioms.

» '8 It 18 far more difficult to find supporters for the particular

\

'.,l-""
"Ir"

AN

\{?

approach taken by the Court in Schwinn, making the per se rule
turn on whether the product went from the manufacturer by sale or

conslgnment, The only academic support 1is 1in Sullivan's hﬂntitmst

Horobook (Sullivan is counsal for Petr), which fellows:

The ancient concept of restreimts on allenetion is & comvenient
cne with which to demarcate between the per sg area and the ares in
which the rule of ressan governs. It Iz workably preclse, surely oo
gmall advantage in a reslm of the law whmmu:!:l:uhmlﬂaﬂ In
soeeplngly vague characterizmtlonz.  Furthermore, ae it diseriml-
nztes on an scopomically sigmiticant ground—mwhether the restriction
Is apsociated with a partls] forward Integration cr iz g naked ome—It
will tend to screen out for per se treatment the instances where there
1g little or no social advantage 1n allowing memdlaeturer Interposition
at the next level, while assigning for rule of reason treatment cses
whers hampering miamifacturers by dlscoursging thelr investment at
the next level would entail socia! costs. It is also consistent with and
responsive to the visceral reactlons of peaple in the marketplace
about the dlfference between mine end thine. Indeed it has a Hegell-
an gpuality which may reflect deep psychic attitudes about property. ™

4., af 405,



g™

When one hsa to raly on Hage for an antitrust dectrine, things

are really on shaky ground!? The Ewr;:'s division between per sze
and rule of reason approaches has the obvlous tendency of encouraging
manufacturers to Integrate vertically forward, 2o that they cen
still exert the kind of control over the product that they feel

is necessary. The Court decided againat extending the per se

rule to the consigoment situatiom because 1t perceived that
vartlcal restrlctions mlght be necessary for the little guys to
combat the big guys. A= one commentator ncted, however, one of
the advanteges of the franchise system is that it RéEL avolds the
necessglty of accumrlating large amounts of capltal, because the
franchiseeg provide their own cepital, Many of the 1little guys thet
tha Court thought i¥ was protecting will not be able to carry thae
additiomal financial burden of the .consigmmant ipprgﬁuh. _EEF
anclent rule against rastrictloms on allenatlon is basically

irrelevant to guﬁE antitrust policy.

la’::::}""‘ The_-_nurmnl gtandard for extending per =sa amalysis to an

L

. entitrust 1ssue Iaz @ether the challenged practices have zuch a

i,

AY ey "pernicious effect om competition end lack of emy redeeming

rtee

7

virtue" ag to make umecessary any "'Inquiry as to the pracise harm

i

thay have caused or the business axcusze for their usa." Northarn

Pacific Ry, v. Unlted Statex, 356 UU.5. I, 5 (1958). Prof. Bork, as

he then was, XXX bas expressaed the same point somewhat differently:
A perXX ge rule zbhould be uged where the challenged practice hag no
efflclency-creating potentlal, This gtatement reflects & blas which

s
I ghare, namely, that the'ﬁurp-nsn of the antitrusi laws 1z generally

N .
to ﬁu_r_thnr efficlent markets, Patr's argument sometimes loses track
of thir goal, especially when digcuszing the importsmce of diatributor

futonomy,
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It ‘seems to me {and to Bork, Posner, and Baxter, smong others)

that a baslec question 1s whather the mamufacturar 1= oftan ¥E!{ poing

te bava an Interast that iz at odds with the coneuming public's

intarest in competitive, afficient BE¥ distribution of hi;.prnduct.
oy e TR S, S

With only one posaible exception, the answer is "no." If a
wanufactuyer bas market power with respect to his product, the r!-ﬂl
antitruzt preblem iz a horizontal one in the industyy that produces

the product. Genarally, the msnufacturer L= not golng to be able

to incrasse hizs market power by any kind of vertical arrvanpement.

{I think that one counld arpue that an agreement that dealers would
not carry other NIREMYER mamifacturers'’ products--nok at issue here--
could ba zaan as a potential barrier to entry by new manufacturers,)
Whethar the manufactuyer iz in a monopolietic, an oligopelisacic,

or & compatitive induetry, he 1s going to prefar as efficient a
RINFI¥ distribution system as possible, The costs of iIIIEﬁ distribu-
tion are mffectively costs to the manufacturer, and 1f those costs
are lower, more products will be s0ld, and the paoufacturer's proflits
will he greater. If two monopolists stand in a vertical relation

to one NE¥EHEE another, price will be higher, putput less, and the
Joint profit lags than 1if only one nonopolist EXAEXEN existed.

Thua, the Eamuianturer has avery incentlva to kesp the dizstriburion

Bystem cmetigwe
) Th; satifac turer may, however, have MAE pood coapetltive reaecns
\/ f_ wanting to lupose some ENONIRITE territorlal restrictions. PRefore
W to those reasons, 1t iz ENFNECOEYN worth discussing the
W;Mffe_cug the territorial reatrictions. Whether the system 1s am
: A —

sulated exclusive area as In Schwisn or the more permeable

ned by Fhe dealor™s Tocalion

3 geqatraphic areas hﬂt lasue here, th:n effect, although it may MHX vatry
J';y‘/,,/ ﬁgﬂ;ﬂ. 1a te give the benefitted MEX distributors additicnal
markst power. The HINEX distributeors are pini-monopeolists in




their geographic areas. Of courss, ths EENSKINF monopoly only

exiats with respect to the product of the perticular manufacturer 'g"'l-’
which must compate with similar products of other manufacturers,

As a MOIEE result of INEN¥NNENH inter-brand competitlon, there is

a very real limit to the extent thar the dealer can explolit his

protactad Esitlﬂn. but it iz clear that he can exploit it to
some extent., Indeed, it is the basic prewmise of the arguments
In favor of territorial restricticns that the dealer can get some
EHNFEN super=coumpetitive profits. The polnt is that IX 1t may
be HHE¥I desirable that he de =o.
M Theza are a varlety of reasons that a MKREXHE mansfacturer
KX paight prefer to give territorial XEMNXISWYIR restrictioms despite
M ral preference for efficlency and competition among his
_ = dealers. The best caze i;:Lhare the manufacturer is trying to

o

d:) break into new markets or to introduce a new product. There ave
chvicus risks to the desalers in such a situaticen. Before they will
taka the risks, thay will require a X¥ return greater than that
approprlate for a lesz risky -I.qventmnt. By assuring the deslers
that they will have the EM¥NKEY market in an ares, XHXNI¥E the
manufacturey induces them to take the zisk, If the waoufacturer

conld H¥H¥ not prevent pthers from X entering that merket in the

avant that the new product iz successful, the dealers who tock the

greater risk would be HEAHERHEKNEE compensated only at the lower

layel of return appropriate for theose whe did not take the riszk,
Cz:) Another reason that a manufacturer might yse EMEXI¥ restrictions

13 to assure that the product is efficlently EXSNIX premoted by

tha deazlears. The protection of the restriction gives deslers

e i

a chance to recover thes additfonal costs of the promotions, This

iz the area in which the "frea rider" discussion L= appropriatas.
If ancther dealer could freely compete for the same market without



promoting the preduct, the first MEMIEY¥ dealer would no longer
spend the monay to do the promoticns, because he would not
recover that mocnay. Petrs eggentially ignore the proklem of
the fres rider, srgulng that if the XNZIRE market will not bear
the costs of promotion ERNE they ¥RX should not b& incurred and
that 1f the market will bear the costs thay will be Incurred,
Dngnld nqku:-.; ].'EI:DE[_I_:I.!EE Wrt:gntad interests of the mmmufacturer
that mighl?__juﬂtifz r;trhtME: 1} l:h?_pr_gte-:tinn_nf‘ ‘gund
will in the product fa.g.:hura fraquent mm‘.ntunaima {5 necessary) dudes

and 2 ¥EEE the EM avoldomce of risk to the consumers' health

and safety,) This peneral HENXX analysis doea assume that the
manufaccurer knows whac is/ Eggt distribution atrategy. But, he
has every Incentive to make the right decisions, and there 1is
always the corrective influence of inter-bransd competition. The
only reasomed argummtf!lﬂﬁﬁ letcing che uanufactul.'j!er 'I.m;mae
restrictions in these situatioms iqkrum an economlst named
Comenor. He 1s agalnst the whole process of product differentiation
which 15 admittedly furthered By the inducement of deslers to
engage in promotlion of producta. There are some problems with
¥ product differentiatiom, but it does not seem to me that they
justify a per se rule in this context,

‘here ara several commonly mentioned competitive riskas with
vertical restrictions., The mo=t troubling L2 that the restriction
might be the result of a dealer cartel forcing (or brﬂ:i.ng) the
manufacturar te run the cartel for them by HE dividing markets).

If the dealers' Interests predominate, one cannot be confident that
thare will not be compatitive XM¥X¥N losses, Unl the manufacturer,
they have every incentive to act like mnnpnlistshﬂ tha the retail
level. Bork thinks that this WDOEMIH situation would be easy to
detect, HEMEE Posner 1s not so confident.



gt (it g Fo)
The a%l'agﬁbggkﬁ : Tracturer™ =Sl 15 that the

restrictions might be used as & way of enforecing the general
price ¥EXX structure in a manufacturer's oligopoly zituation.
1 think that XIN this is 2 more realisztic preblem with vertical
EEEEE?fizt“E arrangements, ¥HE which remain 1lleagal per sm. Tha
opinion might menticon that the rule of reason analyeis should take
into account the fact that the msnufacturer®X 1e In a tight
oligopoly seituation as an additional concern.

From the preceﬂﬁiug discussion, 1t should be clear that
vertical BE territorial restrictims do not satisfy the per se

rule reguirements. There ere a varlety of pro-competitive reasons
who the ENXDBODNINOY restrictions should be impesed. Donald
Baker argues that the¥¥ appropriate rule should be presumptive
1llegality with exceptions 1if the wanufacturer proves that ha falls
within one of the valld justificetions for the restrictions.

This RHIH would be a really Limovative chanpge, creating a whole
new category, Frobably, a rule of ressom epproach with explicit
recognliion of the 1lkely problems would be the best approach to
take,

The argumente In favor of a per se epproach ere not very
telling. Protectlon of franchisse AH¥M autonomy is not an independent
goal, EX unlezs it also furthers afificlency. 4s noted above the
per se rule may well work to the leng term disadvantege of the
group of small businessmen IAEHY who are franchisees, The pear
e rule 13 certalnly more certain, bui EXIDDSXNEN ebsent the economic
Justification, certainty 1s not XXBHE encugh., Petr argues that
the Court should look to whather less restrictive altamatives W&
were BBEIX available, Under the economic analysls above, there 1s
no rezson to think ENE that a manufacturer will glve a dealer any
more power than necessary to induce the dealer to provide the desired
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anonnt of promeotion, etc. A system which involves the courts in

¥MEHE gpecond-guessing business declsions secms unattractive to ma.
If necessary, thls case can be distinguished from Schwimn

on XK ite facte, Thare 1s language in Schwimm that would extend

this far, but it was unnecesaary tc the decisiom. Here there was

no pestriction ef a particular tarritory in which a dealer could
e e N iy o

compete (just a rentﬂcti_anﬁ_regnrding theXX location from ;h-].ch

h:\:;uld EEM gell.) T_.h:.-ra was no EN¥XEIE restriction regarding

the customere to ¥ whom the dealer could sell. This 18 only

a difference of degree, but it 1is g difference—-intra-brand ENEHEEY
© EREEEXY compatition is more possible here than in Schwimm, The

regtriction was alsc free of cther objectionstle elements. There

was no right of daaler vete of X new dealars. (This coculd be
used to enforce NHEE dealer cartel arrangemeant.) INNE There was
no requirement that dealer's not carry competing products, .{'I'hi.s
could be used to EXHKEN create a barrier to new HEX entcry at the
' manyfacturer level.)
/ I would recommand scrapping Schwimn and setting out & ratiomal
W/mla of reasom structura.
Y vs
1 have attached B copy of the relevent part of & recent article
degcribing tha strugegles of the lower courts with Schwinn,
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LFF/lab  5/16/77

To: Tylexr Baker Cata: May 16, 1577
From: L.F.P,, Jr,

Ho. T76-15 9gylvania

Thi= is a brief memorandum of ay general reactlon to
your first dreft of 5/13/97. In a2 @entence, I think wea ara off
to 2 fine start but a gocd deal of revision lie= ahmad,

The first 29 and 1/2 pages read very well, and I
prasently perceive no need for rewriting or revislon. I have
done some aditing, and I am sure that wyou will continue thia
procads.,

My concern - as I am sure it is with you - ralates to
what I view as Part IV, commencing on page 30. Here, Having
concluded that Echwinn cannct ke distinguished, we addreas the
question whether it should ba reaffirmed or ite per #e rula
rejected. I have read this part of the draft only once, but it
lagvas me with the distinct impression that it tepd=s to be more
like an egssay on economica than 2 legal opinlonh or argument. It
ls essentirl,:r of oourse, to addrase the besic aconcmic
considerations, and I think you do thiz very well - altheugh
perhaps at toco great a length.

It also i= important to demonstrate the economic
illiteracy of Schwinn and I agsume that you have read and relied
upon the critical commentary that does this. I do have the
impression that you have perhapes "leaned over backwards™ a bit iIn

an effort to ba "falr® to the Bchwinn analyaias. You 4o Identify



i .
the 1illogfic of the Schwinn distinction betwsen sals  and
congignment, and thi= iz a major arguoment againgt reaffirning
Schwinn, Yet, I rather think the draft overemphasizes this
weakne==s in the Schwinn cpinion. If I were writing a dAlesgent, I
think I would accept the illogic of the =sale/consignment g
dlstinction, and say that the proper resolution ie to extend the
per se rule to both.

I have a=sumed that, after showing - as summarily ag
we raafonably can - the economlc unaoundness of Schwinn, Wt wa
would make a strong affirmative argument 1In favor of  tha
application of the rule of reason to thiz type of wvertical
restriction. I al=o have asaumed {without really raading any of
the cases), that Schwinn reprefented 2 malor departure from prior
antitrust precedents. The rule of reason is the norm for
reviewlng Section 1 of the Shetman Act clalms. The per ge rule
[applicable primarily to horizontal restraints) 1la, I  have
thought, largely an exception engrafted upon the rule of readon.
Schwinn (agein, I have thought, without anr recent atudy)
reprasents a oaiot, and unptecedented;, extenslon of per ae
antltrust analyeis. If we can show this by referance to tha
antitrust declaions of this OCourt, lﬂupinl.nn would be vastly
gtrengthenad,

My recollection is that th; brief f£iled by Wilmer,
Cutlar 15 the single most helpful brief in this case. Ho doubt
you have drewn on 1t heavily. If not, I commend it to you.

1 onderstand that you plan to Jdocument the economic



3.
argument by refarencs to scholarly law reviewse and textbooks. In
thie connection, many of your presant notas are qgood. Indeed,
gavaral of them -~ discussing prior decisionse of this Court -
might well be worked into the text. On the other band, peveral
of the notes "talklng eoconomlices™, sound a bit like an elementary
lestura in a flrat year economics clasa, I think some of this
can ba sliminated or condensed, although you may want te try it
out on Gane Comey.

My own viaw of the fundamental aconomis iggue {8 that
the benefits from enhanced interbrand competition vagtly axcesd
whataver curtailment may result am to intrabrand competition, T
would have thought some of the =cholarly commentary would have
made thie point Btrongly. The present draft seema a bit too
dafarential to the poeeible adverse affect oan intrabrand
ccmpatition,

One further thought as to posaible helpful
suthorityr I1f you can find onme or two atrong Couct of Appeals
decisions that advance arguments eupportive of any o9f our main
points, I would gertainly use then. In thisg conheltion, I am
=ure you plaanu clite tha lower court cases that have bean

critical of Bchwinn.

This memorandum may seem more critical of the dcaft
than I feel. My reaction is quite affirmative up to page 30,
From that point on, I think yon have szcellent material. Az is
uzually the case yith a first draft, 1t reeds to be reworked

carefully and refocused along the lines indicated abowa,

L#SL
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—
Toy Tyler Baker Dater May 16, 1977
From: L.F.P., Jr.
No., Té=1 lpani

Thia lg a brlef memorandum of oy general reaction to
our €irpt dragt of 5/13/77. In a mehtence, I think we are off
te a fina stact but a good deal of reavielon lies ahead.

The firat 29 and 1/2 pager read very well, and I
yrasently petcalvs no need for cewrlbting or revision, I have
done domg efiting, and I am sure that vyou will oontinue thia
pProcess.

My cOnoaIn - a8 1 am sure 1t 1g with you - relates Eo
what I view as Part IV, ocompencing on page 3. EBare, having
concluded that Schwinn cannot be distioguimhed, wea address tha
guestion whether it should be reaffirmed or i1its per se rule
rajected. I bave read thie part of the draft only once, but It
Janvan pe with the dimtinct impression that it tends to be more
like an esaay on economics than a legal opinion or argument. It
is edsentinal, of oouras, to address the Dbasic economic
considerations, and I think you dc this wvary well = althapgh
perhaps at too great a length.

It alee is Impartant to dJdemonatrate the econowle
illiteracy of Schwinn and I assne that you have read and reliaecd
upon the eritical copmentary that dces this, I do have the
impreasion that you have perhaps “leaned over backwarde™ a bit 1in
an effort to be "fair™ to the Schwinn analysis. TYou ¢ identlfy



1 2.
the 1llogic of the 8chwinn distinction betwsen eala and
consignment, and this is a major argument nmgainst reaffirming
Schwinn. Yet, I rather think +he draft overeppharize=s this
weaknegs in the Schwinn opinion. If I were writing a dissent, I
think I weuld accept tha illogic of the sale/consignment o
diptinction, and say that the propaer rssolution is to extend the
pat 8a ruls to both.

I have asasimad that, after showing - a& summarily aa
we reasonably can - the economic unscundness of Schwinn, that we
would make a strong afficmative acguaent in favor of the
application of the rule of teason ko thier £ype of vertical
eestriction. I alao bave assumed [without really reading any of
tha camed), that Schwinn represented a major duparturs [rowm pilnr
antitruat pracedsnts. The rule »¢ reason Ia the norm for
raviewing Section 1 of tha Sherman Act cleima. The par 824 rtulas
{fapplicable primarily to herilzontal cesatralnta)l s, I hava
thought, lacgely an excaption engrafted upon the rule of reason.
Sehwinn {agaln, I have thouwght, without tnu' recant etudy]
reptacents a wajor, and unprecedented, extension of per e
mntitruat analysia. If wea can show thiz by tefacence to tha
antitruat dacisions of thia Court, & dﬂpiniﬂn would be vastly
strangthened.

My rucollection is that the brief filed by Wilmer
Cutlser 12 the singls moet helpful briaf in this case, Ro doubt
vou have dravn on it heavily. If not, I comsend it to you.

I undlarstand that you plan to document the eccnomic



. 3.
arqument by reference to scholarly law reviews and textbooka. 1In
thiz connection, many of your present notes ars good, Indwed,
gavaral of them - discussing prior decislons ©f this Court -
might well be worked into the tazxt. On the other band, aesveral
of the notes "talking soonomlos™, aound a bit like an elementary
leacture 1n a flrst year economics clasa. I think aome of thie
cen be eliminated or condensed, although you may want to try 1t
out on Gene Comay.

My own view of the fundasentsl aconcmic issue 183  that
tha benefits from anhanced Iinterbrand competition vastly excesed
whatever curtailment wmay result az to intrabeesnd ocompetition. I
would have thought some of the sacholarly coomenteary would have
made this point strongly. The present Jdraft peems a bit too '
defarential #o the possible adverse effect on  intrabrand
competition.

One further theught as te  possibla  helpful
anthoritys if you can find ons or two strong Court of Appasls
decisione that advence arguasnta supportive of any of our mnzin
points, I would certainly ose them. In this coonection, I am
aure you plan to cite the lower court cases that have beasn

critical of Bchwinn.

Thiz memorpndum may =eem more oritical of the draft
than I feal, My reaction i quite affirmative up +to page 30.
From that polint on, I think you have excellent material. Am 1=
usually the case with a first draft, it needs ko be reworkad
carafully and refooused along the lines indicated above.

Z2FP



Bopremy Hourt of thy Huitek Hixtes
Waakinghen, B, . 208%8

CrHAMBERE OF
JUSTICE BYRON H: WHITE

June 1, 1977

Re: Ho. 76=15 = Continentel T. ¥., Inc. v.
GTE Sylvanie, Inc.

Daar Lewls:

It 18 llkely that I shgll concur In the
rasult Iin this casm,

Sincerely,

Mr. Justice Powell

Coples te Conference



Sopreme Qowt of Sy Porited Sinpew
Waediinglon, B f 20583

CHAMBERE OF
SUBT|CE SMOTTEN STEWART

June 1, 1997

74=15, Contivental TV v, GTE Bylvania

Dear Lewls,

I am glad o jdn your opinion
for the Court in thie case.

Sincarely youre,
()

Mr. Justice Powell
Copies to the Conference
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w W T:r Suptsans Goaet of e Hirited Hintos
Wnifington. B. . 20543

oAb Ldlersel vuut‘ ol

MLISTICE WiLL A H. REHNOLIWRT ‘il

Jume 1, 1577

Ra: HNo. 76=15 -~ Continentsl TV, Inc. v. GTE Sylvania, Ino.

Dear Lawiotr

Flaase phow ma a8 not particlpeting in the considsrnticn

2Y dacislon of this cage.
Sincarely, w/

Br,., Jugtica Powall

Coplies to tha Conference



Buprenn Gouet of Ho'Hutle: Sries
Warlinghon, B, . Z0P03

CHam R OF
JUATHGE JOMK Bl BTEYENB

Juna 9, 1977

Ra: 76»15 « Continsntal T, ‘lr” FNEx Vi GTE
Sylvania Inc,. - - - - —

Dear Lawim:

Please join nea,

RegpectEully,

Mr. Justice Powell
Coplea to the Conflarance



June 9, 1977

Ra . ?5'15 Emtln!lltll T-v-| Iﬂ.ﬂ. Y

MEMORAHDOM TO THE COMFERENCE

1 am circularing todsy the first printed
draft of the opinion thet circulated cn May 31,
in typewritten form.

John has asde several s stions, indicating
his willingness to join the opin 1f these changes
are made. All are quite acceptable to me, and

ntlmlrjuhmrlthtnklthlyc in any way tha
basic analysis of the opinion, Rsat than dalay
circulating the p draft until these soggestioned

changes can be incorporatad, I enclose & ¢ of
Juh:F: latter of June 9, 'l‘ﬂl uf.m:ﬁ theraln
are to my typewkitten circulat of May 3.

Sincexaly,

Enec losurs

LFP{Llab



ERANEERS GF PLEASE HETURH

WU ETROE I HA PRUL STEVENF

June 9, 1577

Re: 76-15 - Continental T.V., Inc. w. GTE
_Eylvania :

Deay ILewls:

With a fow changes, which I do not expect to
causa vou any difficulty, I am praparsed to join your
opinien. Would you be willing to do tha followlng?

On page 14 of vour typewritten draft, substitute
tha fnllnwin? for tha twg =antences in the miﬂﬂle of
tha page beginning wilth "Onder this yule , . .

"Under this rule, the factfinder weighs
all of tha circumstances of a case in
deciding whether a restrlictive practice
ghould be prohiblted as inposing an un-
reascnable restraint on competition.l53/
Per se rulee of illegality are appropriate
only when they relata to conduct which ls
manlfastly nnti*unmpatitiﬁe. A= the Court
axplatned . . . .

gn paga 17, line 11, I balieve the word "power™
should be omitted.

On paga 18, rewrite the second sentence to read;

"Por example, new manufacturars and mapunfac-—-
turers entering new markets can usa the re-
strictions in order to induce competent and
aggressive retailers to make the kind of in-
vestment of capital and labor that is ocften
reguirad in tha distribution of products un-
known to the cnnsumer Esteblished manufac-

turers . . . .



75=15

On paga 1%, rawrite the last full santanca on tha
PEOE to resad:

"Wo conolude that tha distinetion drawn in
Schwinn batwean sala and nonsale travnzactigna

T ufficimnt to justify the application of
Mor a par za rula in ocne situation and a rule of
raascn In the othar. The gua=tion remains

On paga 20, rewritsa tha third gentence from tha
bottom to read:

"hx indicated above, thers is substantial
scholaxly and judiciel authority supporting
thely economle utility. There iz relatively
little . . . "

If my rmazon for any of thene‘ suggastiona 1s vnclear,
I will bhe glad teo chat with you about tham.

Razspectiully,

Mr. Juatice Powell



hm#mﬁufﬁtiﬂ&iih;:
Weskirgiun, B. . 205153

hli BN O
JUBTIGE HARAY &, BLACKML N Juae 13, 1977
Re: No. 76-15 « Contipental T, ¥. v G, T, E. Eylvania
Dear Lewis:
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" appesl by the Government, the Behwinn franchisea plan
ncluded a location restrigiion gmiler to the one ghellenged
here. These restrictions allowed Schwinon and Sylvanin to
ragulnte the amount of compatition anong their retailers by
reventing a franchieee from seiling franchised produets from
oullets other than the ane covered by the franchine agreement.
To exselly the mine end, the Schwinn franchiss plan included
A companion restriction, apparently not found i the 3ylvanis
plan, that prohibited franchised retallers from selling Schwinn
produets 10 nonfranchized retailers. In Schuns the Court
expresgly held that this restrietion was impermistible upder
ithe broad principle stated thera. In intent and competitive
impact, the retail customer restriction in Schemnn i Indis-
tinguighable from the location regtriction in the present cage.
In both casce the restrictionz Jimited tha freedomn of the
retailer to dispose of the purchased products rs he desired.
The Iact that one metriction was addressed ta ferritory and
the ather to omstomera ssems jrrelevant to funstional anti-
trust analysls and, indeed, to the language and brosd throst
of the opinion in Schyrinn

' II1

Bylvenie argves that if Sehuine cannot be distingoished, it
ghould be resonsidered. Although Sehuinn is supported by

1”2 Achania’ suppested divinelion fomuses on 3 comparison of the likely
dimbmutin of iptrabragd eompellten upder the Joeation cagps snd under
the exalosive distributor terfitories io-Schoima aod ighoret the clrtomr
rewinictiong In Scheten on (e theory that Sylvamias franciss apresmeot
rmbodied o sintifar proyvishony, Contienials naporse b fhat & boealion
resiriction als i eapable theorstically of prodocog scmplede msulation
from inimbrand compedithon. Deapite this pomdbility, it seers mores likely
vhot etly a3 sapufaciurer oblivice fa phe owh ioferesl ie 2factve tuorket

develapment would urs the pofiey to achieye 1hat resul. To aoy
Lﬂunﬁh the ‘eompnT .z be the ralevant

o watice Hugles elated jo Appolockion Jorl, Frc. v, Dmifey Siokar,
268 1. 8, 34, 863, 377, “Realities mom domicets the jodgment. . . . The
Aet-Trusd Aed aivog at substanee” —
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Fubstitute Fo 12, p. 10 -

The dietinctions drawn by the Court of Appeals and
endorsed in Mr. Justice White's concurring opinion have
no besle in Schwion. The intrabrand competitive impact
of the restrictions at issue in Schwion rangad from complete
alimination te mere vaduction; vet, the Court did aot even
hint at any distinction on this ground. 5Similarly, there
iz no suggestion that the per s¢ rule waé applied because
of Schwinn's prominent poslition im its industry. That
position was the game whether the bicycles were sold or
dﬁnﬂignad, but the Court's analys=is was quite differant.
In light of Mr. Justice White's emphasis on the "supericr
consumer acceptance’ enjuyed by the Schwlon h:and-nnme, we
note that the Conrt rejected prenisuly that premise in
Schwinn, Applylng the rule of veason to the restrictions
imppsed in nensale transactions, the Court stressed that
there was "no showing that [competitive bicycles were] not
in all -respects raasonsbly iaterchangesble as articles of
competicive commerce with the Schwinn product" end thet it
did "oot regard Schwinn's claim of preduct axcellence as
establishing the contrary.” 388 U.5., at 381 & n. 7. Although
Schiwinn did hint st preferential trestment for new entrants
and failing firms, the District Court below did not even
submit Sylvania's claim that it was failing to the jury.
Accordingly, Mr..Justice White's positicn appears to reflect



21

an extansion of Schwinn Ir this regard. Hevipg crogsed
the "failing firxn'" line, Mr. Justice White neither attempts

to draw 2 new cne nor to explain why one should be drawn
st all.
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rule can be jurtified under the demanding standands of Norik-
ern Poe. B. Co. The Court's refussl to endorse a per 28
rule in White Molor Co, was basad on itz unearteinty as to
whather vertieal resirictions satised those standands,
Addressing this question for the frst tine, the Court stated:
“We need ip know more than we do about the actual
impaat of thesa arrangements on competition to decide
whether they have sueh g ‘pernicious efect on competi-
tlon and Jack . . . any redeeming virtue™ .. ,* 32U 8,
st 252 quoting Norihers Pos. R. Co, v. United Stales,
mpng, gt 5
Only four years later the Court in Schwinn announced ita
Fwesping per 56 rule withoui sven a referance to Northerm
Pac. B, Co. and with no explanation of its gudden change in,
pasitlon.” We turn now to consider Schiwsina jo light of
Northern Pac. R. Co.

The market impeet of vertical restrictions® iz complex
because of their potential for & simultanecs redwetion of
intrabrand competition and etimulation of imterbrand ocom-
petition.” Signifiesntly, the Courf in Schitnn did not dis-

I Afier White Malar Ca., the stnrls of appeslé cpptivned to tvgloste
territorial remirietions sccondiog lo the Tulp of rmason. Sendure Oo. v
FTC, 330 F. 2d 847 (CAG 1064); Swap-On Teols Coarp. v FT'C, 31 F. 2d
ELS (CAT 1963). For an expogition of the history of ibe aniiinmt analyds
of vertical restrictions before Schwom, me ABA Monogmph No. 2, spre,
o, 14, a1 BT,

Wag ip Schudnn, we are ropcevned hete only with pooprice wertios]
restriwtions. The per o= illegality of price resdriotions has besn satabBshed
Srmaly for mopoy years and imwolves sgolficantly differsot questions of
anabyaje and palioy.

 Interhrand compd ton s 1) compelltion belveen the mamtfeclubers
of 1he sume generie produci—tplovinom pels io this cass—and & ths
primury coneern of antiirast bw. The exiveme spample of & defielanay
of Injechrand competition s soonapaly, where 1hom B only o mant-
facturer. In contraw, ntrobrand compwtitbon is the esmpetition between
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Substitute Fn 18 p. l&

As in Schwinn, we are concerned here only with nonprice
vertical restrictions. The per se 1llegality cof price
restrictions hes been establlished firmly for many years
and imvolves slignificantly different questions of anmlyels
and poliey, As Mr. Justice White notes, P_g;i, at _ _, some
commentators have argued that the manufacturer's motivation
for Lmposing vertical price restrictions may he the zame as
for nonprice restrictionz. There are, however, significant
differences that could easily justify different treatment,
In his concurring opinion in White Motor Co., Mr. Justice

Brennen ncted that, unlike nonprice restrictions, "[r]esale
price maintensnce iz not only designed to, but elmost in-
variably deoex in fact, reduce price competition not only
among smllers of the affected product, but gquite as muach
betwean that product and competing brands.™ 372 1.8., at
268. Frofessor Posner also racognized that "industry-wide
raunle-prica malntenance might facilitate carcealizing."
Posner, Gupra n. 13, at 294 (footnote cmitted); see
Posnar, Antitrust: C=sa=z, Econcmic Fotes and Other
HMaterials 134 (1974):; Gallhoxn, Antitrust: Law and
Ecomomdes 252 (1976); Wote, 10 Colum, J.L. & Socc. Prob.
supra n. 13, at 498, Furthermore, Congress racently has
expressed its approval of & per se englysls of vextical

price restrictions by repealing those provisions of tha
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Federal Trade Commlesion Act sllewing falr trade pricing
et the optien of the individual states, Congumer Goods
Fricing Act of 1975, Pub, Law 94-145 (1975), amending

15 U.5.C. § 45(0). HNo similar expression of congressional

intent axists for nonprice restrictions.
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Tula of reason for nonesale transaotione raflected the viaw thet
the restrictions have too great s potentisl for the promotion
of interbrand competition to justify compleie prohibition™
The Court’s opinich provides no enalytical support for these
eontrasting positions, Nor iz there aven an aesertion n the

whom have pegarded the Couds apparen reBanse oo the “ancent rile™
ne bath & mdscending: of legal history and k Pobversion of antitroed anabsis,
Bre, £, g, Handler, mpra, o 13, a1 1684=1686; Poemer, supra, n. 13, sk
505 995; Robinson, ruprg, 6. 15, 84 271; ban = Londds, cupra, 5, 13, &b
278 n, 6. We gquile sgree with Mu, Justme Brgoanr’s disgenting com-
mept in Sehwinn 1bsi “the waie of the common law 400 or even 105 yenrs
rgt i irvelevant to the e before wk: ibe gffect of 1 aatitrost lnww
upon vertioad distributiensl resimints jo the American ecooomy today.™
388 10. 8. ot 301,

We are smilucly onwble to mcoipt Judpe Browndog's argumenl in !u;’r
timeni. below thai the Bherman Act wos itended Lo prohibit renrstions
s 1he putonomy of dependent boanesanen ¢ven though the reptricthons
hve no impact on *price, quality, ond quantity of poods and sarvices.'" '
BT F. oM, o 1019, Competithve sconomies have socal and pofitfeal as ....E'___,
well go geonoenie advantyges, see, €. ¢, Northen Pag, B, Co, v, Uedod
Rfates, 35 T 8, at 4, bl am anlilrust policy divoreed from morket
vangderathoiy wiuld tack any obpeethes benchmarks. As Joatics Brandels
remvinded oF, MEvery opreemoot coneeindog trade, overy regulation of
trude, reirains. To bind, 10 remirain ie of theic very eesopee™ Eﬁ.l'-unp_ﬂ_]
Dogrd of Trade v, Uriled Stglexr, ME T B, at 238,

% ]1n thef regurd, the Coort specifically siated fhat s WoTe comnlets
probibdilon “'might seversly bhamper smaler eolerprieea resorting to
rourgtiohle methods of mesting 1he competition of ganis aod merchundming
through independent dealera™ 338 T, B, wi 380, The Court aleo broadly
hmed thot it weald repognize sdditbooa]l exesdicna 1o the per =
e for pew soiraets I an indheddry and Tor faileg Hroag, both of which
were mentioned in Whitr Malor 25 candiites for sweh excepliona, Jd.,
at ¥4, The Court might have Emited the secepiiong 10 the par sa
rale (o Thewe silumifeng, which preesit fhe siroogest arguiesis for the
sacrifice of iotrebrand eempetition for interbrnd competition. Signifi-
ckpily, 31 avoee inetead to ¢reate (e mare exleive coception for gomem]s
traneecticns which b available (o all Tudoeasrs, reperdite of their sise,
Bnapcial heallh, or market chare. This brasder exception demmomstrales
even mare eleardy the Court's sawarsnees of “redeemiing virive™ of vertiesl
et et o,




Continental TV, Ine, 6/16/77

T

Bubstitute last paragraph of Fn 21, p. 16.

We are similarly upable to accept Judge Brownlng's
Interpretation of Schwiecn. In his dissent below he arxgued
thar the decislion reflects the view that the Sherman Act
waz intended o prohibit restrictions on the autonomy
af independent businessmen even though they have no impact ¢
on "price, quality and quantity of goods and services"

537 F.24, at 1019, The view 1z certeinly not explicit in
gchwinn, which purports to be based on an examination of

the "impact {of the restrictions) upon the marker place.™
388 U 5., at 374. Compectitive economies have soclal and
political as well as economic advantages, sea e.g., Horthern
Pac. R. Co. v. United States, 356 U,S,, at &, but an
antitrust policy divoread from market considerationswould
lack any cbjective benchusarks, As Justice Brandels remindad

ua, VEvery agreement concarning trade, every regulation of
trade, restrains. To bind, to restrain is of their wvery
essenca," Chicago Board of Trade v. United States, 246 U.S.,

at 238. Although Mr. Justice White's cﬂnnurr%gg cpinion
2

endorses Judge Browning's intarpratatinn.ﬁat s the

opinlica then proceads to distinguish Schwion en grounds

inconslstent with that interpretation, pﬂat, &t .



821777 th/as Continental TV

Raspondent ORE Syivanla, Iac, manufacturaa and
falls television sets. In an affort l:':. incramse its
declining sales, Sylvania adoptad a franchlsas plan/Ao =all
directly to a wrd more selact group of Franchised
retallers. It limited the number of franchiases granted
for any gliven area, and required =mach f:nnﬂhisju__:'l:n gall
lﬁ Sylvania products él'll!i" Ffrom the 1n-v;nt1nnint which im‘
wag franchised,

A digpute accse between Bylvania and one of lts
f:nnﬂhi;g_“_a:avéoutinentnl T.¥. In the litigation that
followad, Continental rontended that Sylvania had viclated
§ 1 of the Bhergan nnEjgr prohiblicing the sale of 8Sylvania
T™'s fzm other than speclfied locations.

. 5. v

Inﬂﬁchwinn i 7 -ﬂdecim in 196§ - thias court
enuncliated a per se rule of 11ah111t:.y(nhtre manufactureca
lnpoae certain wvertical rnstrictiﬂnaﬁén wholesalers and
retallers of thelr producta,

The OC in this caze thought the Schwinn E; as
rule applied, and instructed the jury accordingly. A

large verdict wae rendered agalnet Eylvania.

Lo apepsaX.,



on appealathe Court of Appeals for the Ninth
circuit reversed, finding a basle for distlnguishing the
Schwinn rule.

Although we think no adequate basis for e o
distinction exists, Le‘;_avu reexanined the decislon in
Bchwinnfand gonclode it should be overruled, .

The par ge :ule af 11Ieﬂ$@$ﬁ#}j
from antitrust principles genecally applicable. 4“;
Rnstrintlunafhtmilnr ta those used by Eylvanlﬂjcru widely ’

‘#Zn pur frea parket sconomy. The weight of scholarly
an)ﬂﬁuﬂiclal authority supports ’{:heir ecenomic usefulness.

s
Recordingly, the Pallgment of the Court of Appeala |

La_atiivenin = Flagrg b e o 20
Mr. Justice White £filed an opinion concurring in
the resulé. Mr. Juetice Brannan filed a digsenting

opinion, in which Mr. Justice Marghall joined,
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PN e No, 76-15% Beolroulated: i_,_ 23 - :?
" United Statee Court of Ap-
A agres with the majority that the location tlnoes
that thi* result requires the overruling of Inited M‘ﬂw
v
thers in lem potential for restraint of intrebrand competition
vania, unlike Bchwinn, hed an insignificant market share st
the time it adopted ita challenged distribution prasties and M
graphs, the mejority disposes of the view, edopted after carefisl
ferences provide & “principled basic for distinguishing
location olnoses such g3 Bylvanie's. To reath out t6 overrile

Contlnental T, V., Too,, ot sl
v
QTR Syivenip L L | pesls for the Ninth Circut M
[Fuge 23, 1677] M

At issue in thie case i 1ot & per s violation of the Sherman 54»*"

. Amold, Bohwinn & Co., 388 U. B. 365 (1967). In .hr"‘" P
and more pofential fer stimulating interbrand sompetition, M{?
anfoyed no sonsumer preference that would ellow ity retailars M
Schisinne,” ortd, at 0, despite holdmgs by three Coarts of
Appeals and the Idstrlet Court on remand in Schwinn that ﬁ
one of thin Court's recent interpreiations of the Bherman Aot,

Petitioner, On Writ of Certiovari fo the
Juearree W soreaTing in the judgment.
A7

Act and should be judged under the rule of reason, I cannot _
Iy view thin cise is divinguishable from Schaing hecnide : Ffv’
As to intrabrand competition, Bylvsnia, unlike Schwinn, did
not rasirict the cumtomers to whom or the teeritories whera
ita purchasers pould sell. As to intertrend competition, Syl
to charge a pramium gver other brands. In two short para-
snelyes by the MNinth Circuit en bane below, that thess dif- M’Aﬂ .
the per re rule sstablished in that case does not apply to
after guch a cursory examination of the necessity for doing
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8, s mureffly an affitont ta the principle that considerations
of =ore decisir are to be given partictlerly strong weight in
tha area of statutory constroetion. [fliinoia Brick Cg. v, fl-
linglg, —— U, B, —, — (1977); Burgyon v. Mclrary, 427
1. B. 140, 1756 (10v8); Edelman v. Jordor, 415 U, 8, 65l
671 (1574),

One element of the system of interrelated verticel restraints
invalidated in Schwinne was a retqil customer reatriztion pro-
hibiting franchised retailers from selling Sehwino producte to
nonfranchised retailere. The Court rests ite inability to die-
tingulaly Schiwiss entiraly on this retadl customer restriction,
finding it #[iln intent and competitive impeot . . . indistin-
guishahle from the location reatriction in the prmt. cara”
begause “[i]n both caees the restrictlons limited the freedom
of the retatler to diepose of the purchzsed producta me he
desired.” Ante, at 10, The customier restriction may well,
Liave, however o wvery diffgrent “intent and competitive m-
pact” than the loeation restriction: it prevents disepunt stores
from getting the mannfaeturers product and thms prevents
intrabend price competition. Suppose, for example, thet in-
terband competition i eufficiently wesk thet the franchised
retzilers ars able to chawge o price mbstantiplly sbove
wholessle, Wndet o location restriction, thess fmnchisecs pre

: free: to sell to dicoount stores sceldng to exploit the potentisl 2
for sales mt pricee below the prevafling reteil level, Ome of
the franchised retajlers'mey be tampted to lower its price and
act in effect 22 2 wholesilar for the discount hours in grder to
duremﬂ:apmﬂhtuh&hldﬁumlnwenng]muﬂmd
ﬂpundlng volume,*

Under & retail customer restriction, on the other hand, the
franchised dealers cannot sell to dissounters, who are out off

1The Franchised retsilers would be prevented frem engaglog o dis-

pounting themepbres If, under fhe Colgnis doetrine, e pfrg, at 9, the
mhmmmﬂdhﬂulhtummtadﬂmw}mddm&ndhmtnm
wapgeated rohadl Trice.
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aliogether from the manufsetiyrars produet and the oppor-
tunity for intrabrand prics eompetition. This was presisely
' the theory on which the Government suctessfully challenged
Bchwinn's customer reetriotions in thin Court. Tha Distriot
Court in that case found that “[e]ach ene of [Schwinn’s
frenchised retnilers] knowe also that he i3 not a wholesaler
mnd that ba eannot sell oz a wholeaaler or act as gh agent for
some other unfranchised dealer, such a5 » diesount housse
retailer who has not been franchmsed aa a dealar by Sehwinn”
257 F. Supp. 523, 333 (ND IW. 1685). The Government
argued on mppesl, with extensiva gitations to the record, thet
the affect of thim restriction was "“to keap Behwinn products
ent of the hande of diseount houses and other price cutters o
ad to disoourage prise competition in retefling. . . . Brief
for Tnited Statez 28. See 14, at 28-372

Ii ia true-that, s3 the majority states, Sylvenis’s lovation
restriction inhfbited to =ome degres ‘the freedom of tha
rotgiler to dizpose of the purchased produsta” by requiring the
retailer to eell firom one particular place of buminess., Bug the
retailar is still frea to sell to any type of custorer-—ineluding
discounters gnd other unfranchised dealers—from any ares.
1 think this freedom implies & significant difference for the
affest of n location clayes on ntrabrand competition. The
Digirict Cotrt on remand in Scheebon evidently thought so a3
well, for afier enjeining Schwinn's customer restriction es
direetad by this Court it expresty sanctioned location olatuses,
permitting Schwinn to “designat[e] in its retailer frenchise
agrasinents the losation of the placs or places of husinesg for

10kven ihw Qpverrment’s empbasis on the phibiting offest of the
Behwititi reatrictiony on diseemtig sctivithes, the Coort may woll have
e meferting to thm effect when it eanelemped the resiricHone 1a “sbwi-
omy dearroctive of competiden.” 888 U8, ot 3V,  But the Court won
alsn hegvily infhensed be its comesmn for the fresdom of doabers to coll-
tral tho deposition of produdts they purchesed from Schwion.  Hee infre,
st B-1L It any eveot, the record in Schudme Hlustrates He potentilly
greater thraat 1 niroband eompetition poged oy cstoraer w3 obpoaed 10
Jotation rettriclions.
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which the franchme ie isued.” 291 F. Bupp. 584, 56G-554
{ND IIL 1948).

An additional besls for finding leas restraind of nbralrand
sompatition in this case, empharized by the Ninth Cirouit en
bane, is that Sehiroen involvad restrictions on eompetition
gimong distributor at the wholesale level. As Judge Ely
wrota for the seven-member mejority balow:

"[Bchwinn] had created exelusive grographical asles ter-
ritories for sach of ite 22 wholesale bicycle distributors
and had made sach distributor the sole Schwinn outlat for
prohibited from zelling to any retailars lopated outmide its
ierritory,

ffshwinn’s territorial restrietions requiring dealera to
confine their mles to exclusive territortes prescribed by
Schwinn prevented s dealer from competing for curtomers
putaide his tamritory. . . . Behwino's restrictions guar-
anteed ench wholessler distributor that it would be
abeclotely imoleted from all ocompetition fram okher
Schwinn wholmalers. - 537 F. 2d 980, 830-000 (1074).
Moreover, like its franchised retailers, Sohwinn's distributor
* ware ghaclutely bprred from selling to nonfranchised ratailars,
further lLimciting t-hﬂ pomsibilitien nE intrabrend prlce
competition, -
Thnmamﬁtyapwth:immwmhtmthaﬂnmtni
Appesly’ relianve on the difference between the competitive
effects of Bylvania‘a oeation clavee and Sahwinn's interloeling
“systern of vertical regiraings afecting both wholesale and
retail distribution.” Fd., at 889. It elzo ignores post-Schwing
decisions of the Third and Tenth Circuita upholding the
walidity of location clauses similar o Sylvanis's here. Sglec
Carp. v. General Mators Corp., Buick Moter Diviriow, 517
B, 24 567 (CALC 1975); Kalger v, (eneral Matara Corp,, (30

L
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F. 24 pid (CAD 1978), nff'g 306 F. Supp. 3 (ED Pa. 1075).
Finally, many of the scholarly authorities the mejority cites
in support of its everruling of Sehuminn have not had to strain
to distinguich location elauses from the vestristions invalidated
there. E, p., Robinscn, Recent Antitrust Developments: 1874,
76 Colum, L, Rev. 248 278 (1975) {outeome in Sylvenia not
precrdalned by Schwinn because of marked diferences in the
vertical resirainta in the two cases) | MeLaren, Territorial and
Custamer Rastristions, Consignmenta, Suggested Retail Prices
and Befyusals to Deal, 37 Antitrast L. J. 137, 144-145 (1B68)
(by Implication Schivten exempts Ioeation clauses from ita
per s rule); Pollgek, Alternative Distvibution Methoda After
Behwne, 62 N, W, T1. L, Rav, 605, 608 (1988) (“Nor does the
Schsvinn doctrine outlew the me of a so-callad ‘location
claus’ . . "),

Just ae there erw significant differences botween Schuwink
and this oase with respect. to infrabrand competition, there are
alnc significant differences with respent to interbrand compe-
tition. Unlike S¢hwinn, Sylvania clearly had no economie
power iIn the penerie product market. Ak the time they
instituted their respectiva distribution poliviea, Bchwinn was
“the leading bicyele prodieer in the Netlon,” with a naticnel
market share of 22.5%, 388 17 3., et 308, 374, wherens Syl-
vania was a “faliering -if not feiling” producer of television
pete, with “a relatively insignificant 1 to 2%" shars of the
national market in which the dominant manufacturer had a
80 to 70% share. Ante, at 1, 21 n, 20. Morsover, the
Behwinn brand name anjoyed mipericor consumer accaplance
and commanded 8 premium price gs, n the Distriet Court’s
words, “the Cadillae of tha bimyele mdostry.” 237 F. Supp.,
at 335, This pramium gave Schwinn dealers & margin of
protection fram interbrand sompetition and orested the pos-
plbilities. for pries euiting by disecunters that the Governmend

4
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argued wera forestalled by Schwinn’e customer restrictions ™
Thue, judged by the criteria economiets uss to measuyre market
power—product differsntistion and market share *—Schwinn
enjoyed & substentially stronger position in the hicyels mparkat
than did Bylvania it the telavision market, This Court
relied on Bchwinn's market pesltion as one reason not fo
apply the Tuls of repson to the vertiesl restrainty challenged
there. "Schwinn was not B newsomer, speking to break mio
or etay it the bicyule business. It was not & Hailing gom-
pany.’ On the contcary, at the inttiation of them practives, it
was the Jaading bisyele producer in the Natien.” 383 U 8.,
at $74. And the Court of Appeals below found “angther
sgnificant distingtion between our case and Schwin” jn Byl-
wvania’s “presarious market ghere." which "wan 10 amall when
it adopted its locations prectice that It was threatened with
expuleion from the television merkst."” 587 F. 2d, st 991°

, "Ralying on the fnding of the Dristriet Court, the Covernmoent argosd
in ita beisf, at 38;

“[T]he declared porpess of the Schwiee fanchising yyetern [wis] to o
tablish and exploit & distiomdve ddeoHity and suftio¥ consimer acceptanss
for the Bchwion brand mame se the Cadillac of bioyoles, thersby ma®liog
the churging of & premiom price. . . . This acheme sould mot possibiy
scevwed, And doubilas would long age have besn sbaodened, if W the
oot mind otlwr bierdes were Jjost as good s Bebwinns™

“Ban £, g, Beherer, Tdwtriy]l Market Strurtare ond Economde Per-
foranes 10-11 {1070} ; Bawooeleon, Teongmicy 485431 {Mh ed. 1974),

FBahtrirm’s petiona]l market share decined to 1289 in the 10 yeame
followlng the ingtitetien of jia detribution program, at whish tiae it
tanled dsvend behind o Gem with o 228% ewie. 383 1. B, ot 268-360,
I the thres veors following the adoption of it locatisms practies, Bivls
vanin's national markst ghore imcreased to 595, placlng i eighth apome
awpalpotorers of color telovismon seds Ante, ot -5, At this time
Byivanint shorew of 1he Ban Franrieeo, Bacrnmento, and Northern Cali-
fornin matkts were respeetively 259, 16%, and &%, Fd, ot 2 o 4,
8 n 4 The Distriet Court made no Bndings oy to Behwith's ahares af
leca] bervels markete,
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T my view there are at least {wo0 considerations, both
relied opon bar the majority to justify cvermuling Schwinn,
that wonld provide a “principled basis” for instead refusing
to extond Schimnn to g vertical restraint that in impossd by
o “Inlbering” manuiacturer with & “precarions” posdtion in s
generio product market dominated by enother irm. The frst
in that, pz the mejerity puta it, “when interirand vompatition
exivts, as it doss emong television manufasturers, it provides s
mgnificant check om the exploitation of intrabrend market
power bacause of the ability of consumers to substitpis &
different brand of the sarme prodoct” date, st 18 o 18
Sac alen w1, af 175 Eeecond is the view, argoed foroafully in
the ecomotnde litstaturs cited by the majority, that the poten-
tisl bepefita of vertioal restraints in promoting intertrend
compatition pra particolarly strong where the manufsctyrer
imposing the restreints s seeking to enter 8 bew market or to
expand & mmall market share. [Hd' The mejority even
rorogiized that Schewrinm “hinted" at an awesplion for new
entrents and failing firme from its per sz rule.  Jd., at 19 o 22,

In cther areas of the antjtrost law, thie Coort has not
hesitated to base ite rules of per se {llsgallty in part on the
defendant’s market power. Indeed, in the very case from
which the majority draws ita standard for per 22 ruies, North-
et Poc. B. Co. v. Undfed Stoter, 356 10 8 1, 5 [{1858), the
Court stated the resch-of the per a0 rule ageinet tie-ins under
B1 of the Shermen At at extending to a2l defendants with
“safficient seonomic power with respeet to the tying product

* For an extenaive discusalon of this affeet of interbromd compet o, st
ABA Anbirust Seobon, Momograph Mo, 2, Vertlval Hestraints Limiting
Intrabmed Competiten 116-125 {1977},

TP, Bestticlive Disribution Arrangements: Feonamie Aocysl
and Fubliy Polley Stondards, 50 Law & Codemn, Prob, 508, 511 {10485);
Fosnor, Antitrust Poliey and the Suprenae Coutt: An Anslyaly of the Ba-
sinicted Ditributlon, Hodeomtal Morger, and Fotentinl Coaipetiticn Desd-
Hicrim, 78 Cobum, L. R, 3E2, 753 (1075); Behersr, mepra, at 510,
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to appretishly restrain free sommpatition in the market for the
tted prodiet. .. 7 Jd., at 6. And the Court mibsegtently ep-
proved an exception to this per o¢ rie for "infant industries”
marketing B new prodoct. Deifed Stotes v, Jermold Elso-
tronice Corp., 187 F, Bupp. 545 (ED Pa. 1080), aff'd per
curiam, 365 1. 8. 567 (1081). EBee also United Stefes v.
" Philadslphin Nabional Bonk, 374 11, 8. 521, 363 (1003), whers
the Court held presumptivaly illegel & merger “which pro-
duces p firm controlling an undue percentage shars of the
relevant merket. .. .." I ees no doctrine! obetacle to exclud-
ing firme with sush minfma! market power as Sylvenie's froin
the reach of the Schismn ryle”

I have, moreover, substantial misgivioge about the approach
the majority taleea to cverrnling Schwrinn.  The reason for the
distinetion in Schusnsn batween ashe and nonsale transactions
wan not, ag the majority would have i, “the Court's effort to
accotnmodate the perceived intrabrang harm and intecbrand
beneflt of vertioal regirictions™ gnie, at 16; the reason was
rather, az Judge Browning arguad in dissent below, the notion

-in many of our casen inwvolving vertiepl restraints that inde-
pendent businessmen should heve the freedom to dapose of
the goods they own as thay ses fit. Thug the first case cited

Vi, Sandurg Ca. v. FTC, 330 F. 2d 847, 850 (CAR 1004} (territorial
restrictions on distributors impossd by ecel] masufostorer “competing
with and losing ground to the ‘giante’ of the Aocrovering indwriey® i ook
por & Tegaly; Boker, Ferivel Bestipiots o Times of Changs: Pram
White to Bchoin v Where?, 44 Antirat L J. 537, 46547 {1075}
{premonpiive ilegoiity of termtorial restoctions mposed by saanofactuter
with "any degres of marksi power'?), The majority's foiurs 1o we the
market ghure of Bobwinn wiid 3¥lveco a3 & besie Tor distingulebing thes
cieew m the more apomnlous for e rellitses, see f6fra, ot 10=12, rm the
sconombe anabrals of these who distingumb the antieempetiive efecty of
distribokicn restymite on tho basli of the markst shares of the distribuiore,
See Founer, sbpra, ot 298; Bork, The Eulc of Reason and the FPer S8 Cob=
otpk: Prier Fiding and Market Dividon II, 75 Yale L. I, 373, 30i-423
(1858),
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by the Court in Schirinn for the proposition that "restrpinta
upon alisnation , . . ars beyond the power of the manufac-
wrer to imposs upon ite vendeeg and . . . are viclations of
§1 of tha Sherman Act,” 388 1. 3., at 377, was this Court's
serninal dacislen holding a werles of ressle price-roadntznance
agregments per g Mlegal, Dr. Mider Medicel Co, v, Join D.
Porit & SBomy Co, 220 U. B. 373 (1011). In Dr. Mies the
Cotsrt mtatsd that “s general restraint on alienation is ondi-
narily invald "™ eiting Coke on Littleton, and emphanized ungd
the sage volved “agresments restricting the freedom of trade
on the part of dealery who own what they sell” Td, u1 404
A07408, Mr. Justive Holmee sinted in ditsent, “II [the
menuferiurer] shouzld meks the reteil dealers agent in law ez
wall g8 In name gnd retain the title until the goods beft their
hande I oannot eonceive that even the present enthusiasm for
regulating the prices to ba sharged by other peopie would deny
that the owner was scting within his righte™ 74, at 411
This comeern for the freadom of the businesaman to dispose
of his cwn goods as he sees At Is most probably the explanas
thon for two subsequent omees in which the Court allowed
manufasturers to achigve economic resolis mimilar to that in
Dr, Milex where they did not impose rastristions on dealsrs
who had purchased their products. In [rsled Sioles v.
Colpale & Cp., 260 U, 8. 300 (19197, the Cours found ne anti-
trust violation in & mirnfacturer’s policy of refusing 1o sell to
dealsrs who failled io charge the manufacturer's suggested
retail price and of tarminating dealers whe did not adhere to
thet price. It steted that the Sherinan Act did not “restriot
the lang-recognized right of tradsr or mannfycturer sngagad
in an entirely privaie bosness, freely to exerciee his pem
independent discretion as to parties with whom he will deal.”
Id, at 307, In [rnited States v, General Electric Co., 272
T, 8. 478 (1828), the Court upheld resale price maintenanes
agreements made by & patentes with ita dealers who obtained
jta poods on & comsignment basls, The Court distinguishad
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Dr. Milgs on the growmd thet the agveements there were
“eomiraots of sile rather then of egenoy” snd involved “an
attempt by the Miles Medisal Company . . . to hold its
purchasers, after the purthess &t full price, to en obligation to
Imaintain prives ok a resele by them.™ Id., at 487, By com-
traxzt, & menufasturer was frea to eontract with hin agerits
ta “[fix] the price by which hiz azente transier ihe titly from
him direstly to [the] consumer, . . . however comprahsnsive
as ¢ mess or whole in [the] affect [of thams contrasta].” Fd.,
at 4588, Although thess two cases have bean called into gues-
iBon by sobacquent decisione, see Iinited Stodes v. Parka, Dovis
& Co., 362 1. 8 20 (1960), end Simpson v. [Tnion O Co.,
ar7 7. 8, 13 (1064), their rationale runs through our case law
in the ares of disiributional resirnints.  In Kiefar-Stewart Co.
v. Joweph E. Seagram & Sema, 340 U1 3, 211, 218 {1851), the
Court held 'that an spreemant; to fx resale prices was per ee
illagal ondar & 1 bacause “meh agreements, no dess than those
to fix minimom priess, aripple the fresdom of traders and

thargby restrain their ability to sell in aceordance with their

. judgment.” Accord, Albrecht v, Hergld g, 350 T, 8§,
See m,'m"TmmLF Jfeverally Judge Browning’s dissent be-
low, 3% F. , ot 1018-1022:ABA Antitnet Section,

Monograph Ne. 2, Verties]l Restrpints Limiting Intraband
Competition 50-568, . 158-156, 166-175, 136-187 (i07T);
Policy, 65§ Colum. L. Rev, 422, 527435 (1065).

Afper summanly rejecting this contern, reflected in our
interpretations of the Bherman Aet, for “the autonomy of
Independent busiveearnen,” ante, at 16 0. 21, the mejority not
surpehingly finds "no justification” for Schwinn'e distinetion
between sale and noneale transactions besanse the distinstion
in “essantially unrelated to any relevant stongmie impast.”
Id, at 10. But while acoording some weight to the business-
man's intsrest in oontrolling the tarms on which he trades in
his onn goods may be ansthema to those who view the

Pl
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Bharman Act a2 directed solaly to ecomomnis effielency,® this
principle is without question more deeply emhedded in our
cascn than the notions of "free rider” effects and diatdbu.
tional effclencies borrowed by the majority from the “new
sconomics of vertical reletionshipe,” Ante, at 1719, - Forhaps
the Court 16 right in partially ebatdoning this prineiple end
in fudging the instant nonpries vertical restrainis soleiy by
thair "relevant ecomomic impact™; but the precedents which
reflesi this printipls should not be so lightly rejeated by the
Court, The raticnals of Schimn in no doubt diffienli to
discern from the opinlon, and it may be wrong; it s not, how-
ever, the aberration the majority makes it oot to ba heme,

~ I have a forther resarvation about the majority’s relianse on
“ralowant ettmotnie impaot” as the test for retaining per s
rules regarding vertieal restraints. It is eommon ground
armong the leading mdvooates of & purely seonomie approach
to the question of dirtribution restreinis that tha sconomie
arguments in fawor of pllowing vertical nonprice restraints
generally apply to verticel price restruints me well* Although
the majority asserta that “the per g illegality of price resirio-

b N, ¢, Bork, Laglsative Intent snd the Fofiey of the Shemman Ask
3 1. Lo & Econ, T (1580): Botk, The Bube of Tteasen ond the Per 3¢
Concept: Prige Fixing and Market Divieien I, T4 Yala L. . 778 (1965,

MHmmhmmmnnﬂﬁﬂmmm
am, sonk I ressle prioe maintenaens i ke decler prite Toong,
i herslore bad, A mascfacturer’s atadgament of exciusve tapritories i
ﬁhmﬂﬂmmmmmm.,.

"mmmmmmm:mhmunmwﬂnﬁm
tnr_miumnumunu,rﬁ-nmnﬂygmdmiﬂutmﬂurmhpfh

with the ires fider problem. . .. In fact, any argument that san be made
e Boball of sxclosve tertltoriss can ba made oo bebadl of reale pries
mpintenapoe.” Pomner, supra, st 222-283.  {Footeote cinittad. }

£en Bock, aupra, 0. 8, et 201-404,

a
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Hous . . - Involves dignificantly different questions of analysis
and poliey,” enie, at 14 n. I8, 1 suspest thie purported
distinetlon may ba ns diffzult to justify a2 that of Schisénn
under the terms of the majority’s enelysia. Thus Profeseor
Posner, in an article citsd five timea by the majority, oo
tludes, “T belfeve the law should trest price mnd nenprisa
restriotions the same and that it should meks no distinetion
betwesn the imposition of reetrietions in a sale contract and
their Impoaition in an agetcy contract.”  Antitrust Policy end
the Supreine Court: An Analvsin of the Restricted Distribu-
tlon, Horizontal Mergar and Potential Compatition Decislons,
76 Colup, L. Rev. 282, 208 (1975). Indeed, the Court hes
already recognized that resale prioe maintenence may inoraase
output by ioducing “demend-cresting activity” by dealers
{wuch ez additional retail outlets, edvertibing and peomotion,
and prepduct serviging) that outweighs the additional malse
that would result frem lower prices brought sbout by denler
prios competition, Albrecht v. Herald Co., 380 17, 8. 145, 151

T {108B), Thess same giurtpui-enhancing postibilities of
nonprice vertioal revtrainis are relied upon by the majority an
avidanee of their “socizl utiity and eoonomie soundnsss'
ande, at 20, and as a justification for judging them under tha
. rile of reason.  ‘The effeet, if not the intention, of the Court's
opinion is necessarily to eall into question the frmly sstab-
labed per a2 rule againgt price vestraints,

Although tha case law in the erea of distributions] restraints
hag parhaps been Jasa than satisfeetory, the Court would do
well to progsed mor deliberately in attempting to improve it
In view of the ample reazons for distinguishing Sehwvinn from
this case and in the ahsence of contrary congrassional aetion,
I would adbere to the primeiple that

", . eich ease under the Bhermopn Act must be deter-
mmdupmﬂmputcu]ufmndmluﬂbythammrd,
and . . . the opvinions in those osaes must be tesd in the
light of thair facts and of a zlear resognition of the

-

r %
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emsontial diferonces in the facts of those casea, and in the

facts of any new cese (o whieh the rule of earlier dechions

in to ba applied,"” Mople Flooring Manufectursra Ass-

cigdion v, United Stotes, 208 UL B, 563, 579 (1925). '
In cader ta decide thia case, the Court need only hold that a
Iocation clause imposed by & manufasturer with negligible
esonomie power in the product market has a competitive
Ienpast sulfisiently losw restrictive than the Safhurine restrainks
to jutify & rule of resson standard, even if the same weight ia
givan here am in Schwing to dezler autonomy. I therefore
eoneuy in the jadgrment.
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June 22, 1977

Cagez haretofores held for Contlnental TV v,
G*E Sylvania, Inc., Wo. 76-1%.

MEMORANDAM TCO TEBE CONFERENCE:

No. 76-86 MeClatchy HEHIEEEEIE v, Hoble
Ba, J6-247 Nobla w, loC Latehy papers

Noble was a distributor for the Sacramento Hee, &
fewspapesr published by MoClatchy Hewepapare [the
newspaper). BRefore his contract was capncelled, Hoble had
the right to distribute the paper in & partleular area of
Bacramento. The contract included a right to tranafer the
dietributorship, but after the contract was cancelled,
Mable was told that he *had nothing ke pell.™ Hoble
agserted three antitruet clains againat the newapaper:
1] an alleged § 1 wiaolation in terminakting the contract,
{2) an alleged § 1 violation in preventing the sale of the
distributorahip, and {31) an alleged § 2 vioclation in
monopallizing the publlication of Jaily newspapers of
general oleculation In the relevant market. The Jury
renrned a vardict for the newspaper on claime (1) and (3}
and for Weble on claim {2). BPoth side= appealed to CAY.

Hith respect to the terminatlon claim, CA9 held
that it was negegsary to ramand for A new trial since the
DC failed to instruct the jury that an agrestent to
restriot the territory in which news rs purchased by
Hoble from the newepapat could be pold would hava been a
per se wilolation of § 1. With respect to the
gale-of-business clalm, CA9 held that it waa error for the
D to deny the newspaper's motion for judgment h.o.v.
Becording to Ch9, after the canoellation of the contract,
Koble owned mothing byt a contractual right to dlstribute
the paper £or 30 daye (the notlce perlod), and testimony
at trial indicated that that right was worthless,



In Ko, 76-86, the newspaper argueg, inter alla
that 1t was error for CA9 to require a r g& Instruction
under Schwinn, Our deci=lon in Continantal T.V. =gpports
that wTew, and T will vote to grant, vacate, and remand in
light of Continental T.V

In Ho. 76-242, Woble argueas that CA9 erred in itm
ruling on thas sale-of-businesd claim. The arguaeant
focuaes on whathe: CA9 looked at the value of tha buslness
bafore or aftar tha allugedly 1llegal restraint. Noble's
argunent really 1 that the contract allowing termination
at the nawspaper's will is unfalz. T 40 mot think that
this issue 1a cartworthy and will wote to deny.

Ho., 76=671 Prestigs Lincoln-Mercury, Inc., v. Quality
Mercury, Inc.

Petitioner Lincoln-Mercury 1= an auto dealership
near Minneapolis. Resp Quality Meroury, Inc., 18 an
authorized Mercury dealership, aleo neat Minneapolis.

Ford Motar Co, 1= alss m resp, although in the acticon
balow it 1= a co-dafendant with petr Prestiga, Quality
allieges that Ford agreed with Prestige not to craate
another Lincoeln dealarship {n the Minneapalis area without
Pregtige's consent. Quallity, desirpcus of obtalning a
dealership, agserts that this agreement iz a violatlon of
§$ 1, of the Eherman Act.

Tha DC granted Prestige’r and TFord's motiona to
digmigs. CA8 raversed., The DC held that Quality had
alleged nothing more than an exclusive dealership and
concluded that the cases support such agresmants. Cal
found the cagms to support tha vlew that it i Ilsgal for a
franchiger to exercise hiz independent jud¢nent a= to the
persons with whom ha deal=. BReading the complaint
liberally, the coourt found an allegation of
anti-competitive potive or effect. The court alsa ralied
on the allegation that the alleged veto power was to last

in parpatuity,

Tr is diffigult to square the court's view with
the large nupber of case gsustalning exclus{ve dealerships,
bot no r g rule was applied here. Applying the rule of
raALOR, court found anti-conpetitive elemant= in the
agracment, Pord argues that the decislon was wrong but
that the ¢aze ig not ceréworthy at thie eanrly atage. I
agrea and will vote to deny,



Ho., 75-910 Edwin K. Williams & Co.--East v. Edwin RK.
ame & Co., Ino

Besp devaeloped a system of bookkeeping for
sarvlce stactions. The =myatem included the male of
copyrighted books and forms, as well as bookkeeping
sarvices. After an earlier dispute between resp and petr,
wvho waa resp's regional repregentative in the eastern
U.8., reap gava petr an edclusive licens= to s=all the
gyatem In the atatex spst of the Hisaisseippi. In 1970
resp sued petr in Calif. state court for breach of the
revised agreement. Petr removed to the pC Far the CD
Calif. and clalmed that the reviced agreemant violated the
Sherman Act and that resp's copyrights wera Invalid. The
DC granted damagex and declaratory and Injunctlive reiisf
to regp. <CA9 affirmed in releavant part.

Ona of petr's claims i that the relationship
batwesan 1tsalf and resp wae azsentially horizental becaunsse
they were potential competitors. Thus, the licensing
Agreaftent was really a cover for an {llegal horizontal
market divialon under Unlted Etates v. T . hagooclates,
405 U.8. BY%6. CA% rejacted thia n:gunEnE E%Eﬂinq that the
contract was a valld {verticval) licensing agreement. It
Socals to me that this oase [nvolves both vwertical and
horlzontal elements. Resp, as the producer of the
materials and the owner of the rightsa, waa In a vertical
ralaktionship with gatr. But, asd the distributor of the
gystem In the weatern states, resp was in a horizontal,
compatlitlve relationship with petr. The analysais here 1s
difficult, but I am not inclined to think that the daae la
certworthy. American Motor Inng, Ing. ¥. Enlida¥ INns »
Inc, 521 F.2d 1230 [CAS 197%), on wiich patr relles, 18
distingulshable. That case ihnvolves an agreement whereby
axisting Holiday Inn franchise=z could block the axtentien
of any new Eranchises in their areas. The DC there found
a borizontal agrasment azmong tha franchiseas af the type
gontenplated In Continental T.V., at 21, n. 28, In light

of the unueual nature of tnie relatlonship and the absence
of any sgquare confliet, I will vote Lo deny.

Fetr also claimed that, evan i the relationship
was vertical, the territorial allocation agreement
violated the Schwinn per =8 rulas. CAS distingui=hed
Schwinn on the ground that thls case prigarily invelved
aervices rather than gooda. Since Schwinn has been
averruled, there 1lg na reason to address the valldiey of
this distinotlon.




) Finally, petr raliad on the old cass of Baker v,
Salden, 101 U.5. 99%,for the argumant that rasp's YTorm= and
8 are not property sublact to copyright, CAS
digtinguizhed Bakar on the ground that tha bookz in the
inztant caze contaln instructional information, I do pot
conslder thie lssue certworthy.

ad
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