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PRELIMINARY MEMORANDIIM

January 21, 1977 Conference
List 1, Sheet 3

No. 76-761 Cert to Ga Ct of App

EALLEH (Webb, Deen, Quillan)

W

GEORGIA State/Criminal Timely (by extension)

1. SUMMARY: The issues in this case are (1) whether a jury

of five persons satisfies the Sixth/Fourteeanth Amendments right

of an accused in a criminal prosecution to ctrial by jury; (2)
whether the jury instruction on scienter failed to meet the
minimum constitutional standard enunciated in Hamling; and (3)
whether the motion plcture film "Behind the Green Door" is

protected Expresslnn under the Firsthnumﬁgenth nmendmentaa
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Q 2. TACTS AND DECISION BELOW: Petr was convicted on two
counts of distributing obscene material in wioclationm of the
Georgia obscenity statute for two exhibitions of the movie
"Behind the Green Door." Prior to trial petr moved for a 12
person jury, contending that five person jurles provided in
the Criminal Court for Fulton County are unconstitutional.
The motions were denied, and petr was found guilty by a jury
on both counts. On appeal, the Georgia Ct. of App. affirmed.
The Georgia Sup. Ct. denied a petn for cert.

3. CONTENTIONS: Petr first contends that the case presents

for review the question expressly reserved in Williams v. Florida,
399 U.5, 78, 91 n.28; "We have no occasion in this case to
determine what minimum nu%%i can still constitute a 'jury',
Q but we do not doubt that 6 is above that minimum." Petr cites
statistical studies which indicate that smaller juries are
less representative of minority positions. The state argues
that in light of the fact that jury verdicts in Georgia must
be unanimous, a 5 person jury is constitutionally adequate.
Petr's second conteantion concerns the jury lastruction on
svienter. The jury was instructed as follows:
"The Hu}( "knowing' as used herein shall be
deemed to be either actual or constructive knowledge
of the obscene content of the subject matter. And a
person has constructive knowledge of the obscene
content if he has the knowledge of facts which would
put a reasonable and prudent man on notice as to the
suspect nature of the material.

Petr cites Hamling v. United States, 418 0.5, 87 (1974) for the

ﬁ:. proposition that the constitution requires a finding of actual

rather than constructive knowledge. The state responds that
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the constitution is satisfied if the defendant was aware of
the character of the material, citing Mishkin v. New York,

383 U.s. 502 (1966).

Petr's third contention is that the film is not obscene.

Petr asks that the Court view the film to determine the
obscenity vel non of the film. Afrer all, this is a "nationally
acclaimed motion plcture Film" and the "conclusion is inescapable”
that it constitutes protected speech, The state quotes from
the opinion of the Ga, Ct, of App. describing the movie, and
the state agrees with that court that this is hard core
pornography.

4. DISCUSSION: As to the 5 person jury issue, petr is

quite right that the question was left open in Williams. This

i

game issue was raised in a cert petn from Georgia last Terum,

Sanders v. Georgia, No., 75-707, cert demied, 424 U.§5, 931 (1976).

It appears that the Court is not interested at this time in
delineating the point at which one gets off the "slippery
slope.”" The jury instruction issue is troublesome insofar
ag the jury was instructed that the sclienter requirement is
satisfied if one should have known the ntqrﬁaaf the movie,

I have it on fairly good authority that with respect to

the obscenity of the film, it is not as pure as the driven

[ivory] snow.
—

There is a response.

1/14/77 Comaey Op in petn.
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This is dicdtated after reviewing the briefs in the
above case. It is merely an "aid to memory" rather than an

analysis.~ Any view expressed or implied is guite tentative.

This is an ohscenity case on certiorari to the Georgia
Court of Appeals. Three issues are presented:

1. Fivae Person Jury. In Georgia, inrmisdemeanor Cases

whare the maximum imprisonment is twelve months, defendants are
tried by a five-person jury, selected from a panel of twelve pro-
gpective jurors found gualified to serve. The defendant has four
preemptory challenges, the state three, with defendant having the
benefit of the first and last challenges.

Although the Court left this issue open in Williams wv.

Florida (holding that a six-person jury was constituticnal), it

seems to me that the language in and rationale of Williams (see
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199 UU.5. 78 at 92 £fn.28), and also of Johnson v. Louisiana, sustain--

the validity of the five-person jury. Presumably there is a minimum
number, and five appears to be marginal. Yet, for misdemeanor
triale it would be difficult to hold it unconstitutional. Aa
pointed out in Williams, it is difficult te say that a small number
on the jury benefits one party more than the other.

2: The Issuo of Jﬁﬁianth:. Section 26-2¥01 of the

Georgla Code, setting forth the offense of exhibiting chscene
materials, provides that the word “knowingly" shall be deemed to
be actual or constructive knowledge of the obscene contents of the
subject matter, and °

4 person has constructive knowledge of the

obscene content if he has knowledge of facts

which would put a reasonable and prudent

person on notice as to the suspect nature

af the materials.

Petitioner contends that an instruction based on this
statute deprived him of due process of law in that actual rather
than constructive knowledge of the cbscene content must be proved.
Petitioner guotes from Hamling, 418 U.S. 87, at 123, language which
states that it is sufficient if the defendant "had knowledge of
the contents of the materials he distributes, and that he knew the
character and nature of the materials.™

There was no evidence in this case that petitioner had
EUE:'?ﬂiEEf;film. But the Gedrgia attorney general's brief (p. 10)

states that petitionar was the manager of the theatre; that he was

twice arrested for the exhibition of the film (Behind The Green Door);:
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and that on the day before the second arrest, petitioner -- after
recognizing the police officer == reluctantly sold the officer an
admission ticket, Moreover, & sign~was posted on the theatre
identlfying the film as "X-rated and nudity, etc., if under age
please do not enter.”

I think it inherently incredible that the theatre manager
was not familiar with the contonts of this film. Possibly the
evidence in this case was insufficient to get to the jury, and
if the transcript of the evidence is at the Court, I might take a
look at it prior to the argument. Otherwise, I am inclined to think
that the Georgia statute, certainly as applied in this case, is
valid. 1If the etate had to establish that a defendant had
perscnally viewed obscené material, defendants in these cases could
simply deny that they had ever viewed or read the material.

3. The Film is Not Cbscene. Petitioner argues, finally,

that "'Behind the Green Door" is an artistiec work of national acclaim

which may not . . . be held obscene."

The Georgia court did not join in this "acclaim." Rather,
the film -- after being viewed by the court -- was described as

follows:

The £ilm, considersad as a whole, and ap-
plying contemporary community standards, pre-
dominantly appesals to the prurient interest.

It is without redeaming social value, and it

is a shameful and morbid exhibition of nudity

with particular and all-encompassing emphasis r-~
on sexual acts. It goes substantially beyond
customary limits of candor in representirig and
portraying nudity and sex. The film-presents
patently offensive exhibitions and representations
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of ultimate sexual acts and manipulations,
normal and perverted. It shows unabashedly
offensive and lewd wviews of the genitals of
both male and female participants, and is
replete with portravals of individual and
group acts of masturbation, cunnilingus, “cile=ir
fellatiotand sexual intercourse. It is de-
grading to sex. Except for the opening and

a few other scenes toward the conclusion, it
is rank, hard core pornography, and each ex-
hibition in the theatre was "a public por-
trayal of hard core sexual conduct for its own
sake, and [presumably] for the ensuina com-
mercial gain." Miller v. California, 413 U.S.
15, 35 supra. The [ilm "Behind the Green Door”
is obscene as a matter of constitutional law
and fact, and is unprotected by the First and
Fourteenth Amendments. Miller v. California,
413 U.5. 15, 23 supra; see also, Liles wv.
Oregon, 543 P.2d 698, 44 LW 3623 Tcert. den.
E?’%EIted States Supreme Court May 3, 1976,
T5-983).

& & W W W

Comment

Having read the briefs and the guite skimpy printed
appendix, as well as the relatively unenlightening opinion of the
Court of Appeals of Georgia, T remain of the view that we never
should have taken this case. 1 could dismiss as improvidently
granted if the film is as described by the Georgia court. My basic
position on obscenity is that stated by Justice Brennan, and adhered
to at all times by a majority of this Court, namely: there are no
First Amendment wvalues in obscenity. I do recognize the serious
legal guestion -- argued primarily by Justice Stevens, that obscenity

statutes areinecessarily vague. In almost any other context, 1
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possibly could agree with the view that the degree of vagueness
attains congtitutional proportions. But persons éngaged in the
commercialization of obscene materials knowingly and cheerfully
agssume the risk of prosecution. The purveying of pornography is
major busingss, totaling == 1 have read — well In excess of

8 billion dollars annually. The persons who are prosecuted (with
rare exception) are not innocent or naive citizens, They are ultra-
sophisticated, callous individuals who voluntarily assume the risk
of prosecution in the pursidit of the large profits that are being
made in an activity that is generally recognized to have no

redeeming social value whatever.
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BENCH MEMO
TO: Mr. Justice Powell DATE: Qct. 19, 1977
FROM: Bob Comfort

Ho. 76-761 Ballew v. Georgia

This case raises three igegues: (1) Ethe
constitutionality of Fulton County's use of five-person juries
in misdemeanor trials; (2) the propriety of the trial court's
instruction regarding Petr's "constructive knowledge® of the
film's content; and (3) the obscenity vel non of "Behind the
Green Door." Unless the Court s willing to carve out a
special exception for obscenity cases, it would be hard to L?“"’
call a five-person jury constitotionally different from the
six-person jury held valid in Williams v. Florida, 399 U.5. 7
{1970). The second guestion seems much ¢loser; in this case,
it is beyond belief that Petr had no actual knowledge of what
was in the film, but explicit approval of the trial court's
instruction might have a chilling effect. On the third issue,
I tend toward the view that this Court has set itself a
Sisyphean task in attempting to decide where protected art
gshades into unprotected obscenity. Others have made that
argument more articulately than I, however, so that I would
not expect it to carry the day. If the Miller standards are

to apply, the film probably would be held to fall under the
Miller ban.
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Five Person Jury

There is not much to go on in this area except

Williams v. Florida, supra. HNothing in that case suggests
that a jucy of Eive persons generally is inadequate to perform

the function that is the jury's raison d'etre: to serve as "a

body of one's peers to determine guilt or innocence as a
safequard against arbitrary law enforcement.” 1d. at 87,
Williams offers no constitutional standard for evaluating the
five-person jury's ability - vis-a-vis a sizx-person jury - “to
promote group deliberation, free from outside attempta at
intimidation, and to provide a fair possibility for obtaining
a representative cross-section of the community.® Id. at 100.
Of course, it is statistically inevitable that a smaller jury
will be less likely to contain members with minority
characteristics or viewpoints. But Williams provides no
guidance as to the constitutional significance of any
particular decrease in such statistical likelihood. Although
this guestion was not directly presented in Johnson v.
Louvisiana, 406 U.5. 356, 164-365 (1972}, that case betrays no
discomfort with the Eive-person jury system implicated in
Johnson's equal protection attack. Also, Respondent makes the
logic-chopping point that the Court in Williams declared that
six was above the minimum accgtable number; therefore, five

cannot be below the minimum, since there is no number in




betweel. Logically, this is correct, but that language was

not pacrt of the holding.

The various statistical studies are not very

helpful. See Lempert, Uncovering *Nondiscernible®

Differences: Empirical Research and the Jury Size Cases, 73

Mich. L. Rev. 643, 645-647 (1975). All are based ultimately
on unproven assumptions, and most display design defects.

Your decision on this guestion boils down to your instincks as
to the number five. It will be difficult to write a reasoned
opinion coming out either way, buk explaining the
constitutional difference between five and six appears more
difficult than simply taki,the Williams approach and saying
five 1s marginal but acceptable.

Petitioner's only strong arqument on this issue is
that the general theory of Williams ocught not to apply in the
obscenity area., Williams rests on the assumption that, while
a smaller jury is less likely to include persons with minority
characteristics and beliefs, in the long run the occasions in
which the small number cuts against the defendant will be
balanced by the occasions in which he benefits. 399 U.5. at
101. In the obscenity area, however, we are not so much
interested in the won-lost columns of the prosecution and
defense; rather, we are interested in gathering jurles truly
representative of the communitys' standards,. Otherwise,
behavior that would command the approval of a majority might

be chilled. It is a statistical fact that smaller juries are

L i —— —— — —
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less likely to display a majority of members holding a given
majority view than are larger juries. Lempert, supra at
682-683. If we are particularly interested in increasing the
chances of having the majority view in the majority on the
jury, then each decrease in size frustrates our intent. Also,
if we are interested in having some representation of the
community's minority views on the jury, smaller size lessens
that possibiliey, too. Id. at 668.

If you think that the number five is constitutionally
acceptable in general, however, adherence to this view of
obscenity as unigque would require the creation of a special
exception. Perhaps larger juries could be regquired in cases,
like obscenity, where a public right to avoid a First
Amendment chill is invelved, in addition to the private rights
of the criminal defendant. This exception could be phrased in
terms of a peculiar blend of First and Sixth Amendment
jurisprudence. IFf that exception held six-person juries
acceptable, however, the statistical gains in community
representation might not justify the adumbration of the
special exception, If the exception reverted all the way to
twelve (or even some intermediate number) doubt would be cast
on Williams, and ocpportunities for challenging numbers between
six and twelve in various categories of cases might arisa.
Moreover, creation of special rights [or defendants in

so-called "Firzt MAmendment"™ casaes seems a bit unosual.

B L —

——— S — .



Mote aleo that the Pulton County jury may try only

misdemeanors. The six-person jury in Williams was trying a

-

felony with the possibility of 1iFfe imprisonment. TIf the
Court's willingness to approve the five-person jury 1is
conditioned on its limitation to misdemeanors, then again some
distinction between five and six will have to be drawn.

Again, Williams offers preciocus little help in deciding when

the Court ought to get off the slippery slope.

I1
Scienter
Section 26-2101 of the Georgia Code establishes the
crime of knowing distribution of obscene materials. $2101({a)
deems "knowing" "to be either actual or constructive knowledge

— S— —

of the obscene contents of the subject-matter: and a person

has constructive knowledae of the obscene contents if he has
knowledge of facts which would put a reasonable and prudent
man on notice as to the suspect natore of the material."™ The

trial court's instructlions tracked the statute. Petr contends
e e e e i e

that this standard chills free expression.

On the facts of this case; the suggestion that

Petitioner did not have actual knowledge of the film's
contents strains one's credulity. Thus, application of ?m‘
e, S S e

§26-2101{a) probably worked no actual harm to Petitioner. The
i constructive knowledge standard, however, is not clearly
I

content-related. 1Instead, it seems related to the

circumstances of the distribution. 1In that respect it may




be vague and may have an undesirable chilling effect.

The sorts of facts that give rise to "notice” under

§2101fa} are not specified. Petitioner argues that the
cautious bookseller or movie exhibitor will not display
meritorious items with suggestive titles until he has read or
viewed them himself, since a jury would find that a suggestive
title - e.9., "Kinflicks,"” Simone de Beauwveir's "The Second
Sex,"” Henry Miller's "Sexus", "Carnal EKnowledge® - put the
seller on "notice" If an item turns out to have been obscene,
This is a form of the self-censorship the Court viewed ag a

danger in Smith v. California, 361 U.S5. 147 {19591, although

the dangers posed by this statute concededly are not as great

as those in Smith. Petitioner looks to Hamling v, United

States, 418 U.8. 87, 123 (1974), as holding that it "is
constitutionally sufficient that the prosecution show that a
defendant had knowledge of the contents of the material he
distributed." Petitioner concedes that such actual knowledge
would not have to derive necessarily from a viewing of the

material; the state could prove actual knowledge by
e e — — i

circumstantial evidence., Thus, a defendant could not insulate
himself from prosecution by refusing to see the movie: the
state could show that he must have had a "correct belief" as
to the Ffilm's contentks, ", . . [Clircumstances may warrant
the inference that [a bookseller| was aware of what a book

contained, despite his denial.” Smith, supra, at 154.

Nevertheless, says Petitioner, the state must prove actual

AWATEN\8Es .




A similar New York statute was upheld in Ginsburg v.
New York, 390 U.5. 629, 643-644 (1968), along the lines
suggested by Petiticner. The New York statute defined

"knowingly® as having "reason to kEEF“ or "a belief or ground

—

for belief which warrants EurEEEF inspection or inguiry of .

. (i) the character and content of any material described
herein which is reasonably susceptible of examination by the
defendant . . . ." The Ginsberg Court premised its validation
of the statute on a prior interpretation by the New York
Court of Appeals,; which held that "only those who are in some
manner aware of the character of the material they attempt to
distribute should be punished, It is not innocent but
caloulated purveyance of filth which is exorcised. . . .™
Actual awareness,; then, was required.

Perhaps the Georgia statute is aimed at actual
awareness, and the constructive knowledae portion is designed
only to permit proof by circumstantial evidence. Respondent
doea make this argument, bot immediately denies that actual
knowledge or awareness ig necessary, completely misreading
Ginsberg. Respondent appeare to confuse the reguirement of
awarenesgs of contents with the non-regquirement of knowledge
that those contents are legally ohscene. Moreover, Respondent
never deals with the problem that the statute on its Eace
appears to permit the jury to convict even 1f it believes that

the defendant was not aware of the contents, so long as it

Einds that defendant had "notice"” of some Ffact that could

il e
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have led him to inspect. That is something more than proof of
actual awareness by ecircumstantial evidence.
Mor has the Georgia Supreme Court provided an “actual

awareness” gloss similar to the one relied uwpon in Ginsberg.

The state supreme court upheld the statute sub judice in Dyke

v. State, 232 Ga. 817, 822 [(1974), cert. denied, 421 U.5. 952
(1975) 3

We must also reject appellant's contention that
the evidence falled to prove dcienter or guilty
knowledge by him of the nature of the film itself.
Under Code Ann, § 25-2101, the applicable test for
knowingly exhibiting obscene material is whether the
defendant has "knowledge of facts which would put a
reasonable and prudent man on notice as to the
suspact nature of the material.” The evidence need
not show appellant actnally knew the Eilm was legally
obscene, See, Rosen v. United States, 161 U.5. 29

434, 40 LE 606) (1896); United States v,
Thevis, 484 F.24 1149 (3) (5th Cir. 1973); and Hamling
v. United States, 94 S.C. 2887, supra.

The court emphasizes the lack of a reguirement to prove that
the defendant knew that the material was legally obscene. One
could infer from the scructure of the guoted paragraph that
the court reads $§26-2101 to mean that the notice reguirement
relates to knowledge of facts that would lead the defendant to

believe that the material might be legally obscene. That is,

he would have to be aware of the contents - elither directly or

——

circumstantially - and know that they contained frontal
nudity, explicit depliction of sex acts, etc. EKnowledge of
those facts would then put him on notice as to the "suspect
nature [i.e., possible obscenity| of the material.” This

interpretation of the statute clearly would be acceptable
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under Hamling and Ginsberg. Unfortunately, one has to read a
great deal into the guoted section of Dyke to draw out that t}ﬁif

interpretation.

On its face, the Georgia statute seems to permit
conviction in the absence of actual awareness of an item's
content. Apparently, no express judicial gloss has narrowed
it. The Court has never before upheld such a statute. &
holding approving the statute on its face would appear to
validate a jury's verdict of guilt in a case where the
defendant was not actually aware of an item's specific sexual
content, but the jury decided that a suggestive title or cover
desig::;.um:‘ t:lil;‘nn "notice." Permitting "notice" to relate to
facts unconnected with actual content opens the door, at least
a bit, to the self-censcrship described in Smith w. California.

ITI

Obscenity vel non

Assuming that the Court reaches this guestion, it
might not be necessary Eﬂrfﬁe Court to view the film. The
Georgia Appellate Court viewed it and applied the Miller

standards, as elaborated in Jenkins v.. Georgia, 418 U.S5. 153

{(1974). Thus, the court did not remit the legal conclusion of
L _q _-'-—
obscenity to the unbridled discretion of the jury. See

. g ]

R

Jenkins, supra, at 160. In contrast to Jenkins, this Eilm uaé

found to contain lewd exhibitiona of the actors' genitals,
explicit depicition of ultimate sexuval acts, and virtuallly no

plot apart from sexual gymnasties. The court concluded that
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it was "hard core saxual conduct for its own sake."” Jenkins,
supra, at 161, gquoting Miller, 413 U.S. at 35. S0 long as the

proper standards were applied - Petitioner really does not

d;&pute_the EqEEt‘E factual description of the Ejlm - this

i —
Court may be able to rely on the review of the court below.

This Court, of course, did view "Carnal Knowledge" in Jenkins, F ‘jﬂ5‘£
despite the fact that the Geergia supreme court had seen it. 4#
That case may be distinguished, however, on the ground that
the state court in Jenkins was unawarte of the duty to do more
than review for sufficiency of the evidence. Here the state
court followed the Jenkins admonition to apply the Miller
standards independently.

On the other hand, {f it is conceded that “patent
offensiveness® and lack of "artistic wvalue® under the Miller
standards are issues of constitutional law (or - at least mixed
fact and law), it may be difficult for the Court to refuse to
review a lower court's conclusion on that point. This has
been true in the libel casea, [or example. Justice Brennan's
concucrrence in Jenkins - joined by Justices Stewart and
Marshall - puts the problem fairly succinctly:

After the Court's decision today, there can be no
doubt that Miller requires appellate courts -
Including this Court - te review independently the
constitutional fact of obhscenity. Moreover, the
Court's task is not limited to reviewing a jury
finding under part (c) of the Miller test at that
Ythe work, taken as a whole lack[ed] serious
literary, artistic, political, or scientific value."®
413 0.5., at 24. Miller also reguires independent

review of a jury's determination under part (b) of
the Miller test that "the work depicts or describes,
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in a patently offensive way, sexual conduct
specifically defined by the applicable state law.". .

In order to make the review mandated by Miller,
the Court was reguired ko screen the £ilm "Carnal
Knowledge” and make an independent determination of
obscenity vel hon. Following that review the Court
holds that "Carnal Knowledge" could not, as a matter
of constitutional law, be found to depict sexual

conduct in a patently offensive way, and that it is
therefore not outside the protectlion of the First and

Fourteenth Amendment because 1t is obscene."™ Ante,
at 161.

Thus, it is ¢lear that as long as the Miller test
remains in effect "one cannot say with certainty that
material is obscene unktil at least five members of
this Court, applying inevitably obscure standards,
have pronounced it so." Paris Adult Theatre I v,
Slaten, 413 U.5., at 92 [Brennan, J., dissenting).

Although relying on the application of proper standards to a
question of law by a lower court may justify a denial of cert,
once a case comes here, this Court would seem obligated to
review cach properly presented question of law,

I have journeyed through the graphic appendix of
Amicus. It does appear that the film depicta sex for its own
sake. My recollectidbn of the furor about the film is that
many commentators thought that it depicted sex in an artful
way, but Miller seems to dismiss sex gua sex from the
protected category. Moreover, the Georgia Appellate Court
found the movie degrading to sex. In any case, apart Erom
depicting sex, little else appears to happen in the movie.
Hence, it probably falls under the Miller ban: it lacks
serious artistic value (in the sense that it puts over ne

message other than sex); it contains the elements of

— ==
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“patent offensiveness®; and the jory and the court below

believed it contravened “"community standards.™

R.C.

58

12.
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Bupreme Conrt of the Hiited Stuten
Waslymgton, B. 6. 20543

CrlAsBIHE OF
JURTIEE Wa. J. BRENHAN, JF. February 13, 1978

RE: MNo. 76-761 Hallew v. Georgia

Dear Harry:

I'm not persuaded that we should reach the retro-
activity question but 1f there were & Court to do so

my present view 1s that our decision should be held
retroactive. It seems to me that the entire p Se
h ﬂﬁidft}r of the five man jury is that it does

not assure appropriate fact finding.

Sincerely,

|

. Fa ':-"'_l

Mr. Justice Blackmun
cc: The Conference




Sppreme Qourt of Uy Fniled Sixtes
Waskington, B. €. 20543

= D

JUBTICE JOHR. PALL STOVERE

February 13, 1378

Re: 76-761 - Ballew v. Georgia

Dear Harry:

My tentative preference is for your third choice,
namaly, to'do nothing and wait for the next case.

If only short sentences are involved in five-man
jury convictions, there would seem to be a possibility
that litigaticn delays would solve the problem without
regquiring ue to hear another argued case.

Respectfully,

4

Mr. Justice Blackmun

Copies to the Conference




To: The Chief Justice
H ¥ Wr. Justico Brennan

ﬁg . Hr. Justice Stewart
W Mr. Justice White

ﬁ-ﬂ) Mr. Justice Marshall
gé,«#,p:s. pre L bﬁﬁ-ﬂ-ﬂu ur

. dJuetlica Powsell
/é"‘b?’ Wﬁf WMW y - CeAEkvde. Rabhguist
r. Justice Stavens
From: Mr. Justice Hlacknm
j r-&? s NE.
Wﬂwﬁm“ﬁ Vaiios Miachmuy
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"’"7 W Becirculatod:
M( ““  BUPREME COURT OF THE umm STATES

Aeste % ﬂf‘ﬁt No, 76-761

At o bie Al
Claigcle T, Ballew, Petitioner,
"““"‘m); e ons .
et Ay : State of Georgin.

et Ao bE, [February —, 1978)

On Wrilk of Certiorari to the ?
Court of Appeals of Georgia,

Me, Josnce Brackyoe s doliversd the opinion of the Court,

This case preseuts the issue whethor o gtate erimioal trinl

AE s e in to & jury of ouly five persons deprives the aceussd of the right

ﬁ‘? b 4 to trinl by jury guarsnteed to him by the Sixth sl Four-
— fownth Anenilpwenis?  Ouor resolution of the ssae regures an

Y /a-uﬁ«- application of principles eomucinted i Willinuia v, Florida,

&w Awe~ 30 U8 T8 (1070), where the use of a six-porson jury in a
state eriminal trinl was upbeld sgainst similar eonstitational

ftlaek,

/‘ﬂ'rﬁ:&& 7 I
-EL In November 1073 potitioner Clande Davis Ballow was the
manager of tho Faris Art Adolt Theatro at 203 Peachtres

g Street, Atlanta, Ga, O Novewber 9 two investigntors from
B Thiat Batle Mesiligent peaides

“ln wll evaming]  pevseiiione, s soeosed bl oupee v righ weoa
ppeedy wiwl piabibic ieksl, Yo omn meginisd Jurn ol ik Stane ol detrick
whorein ilw echmy shall have teeny oomenined, whicl sblataes obioll hirve
ben peionisls aeprrbaimed e b ponl s Tas Gl ool s oo ol
i’ af il it e la ennimaiesl gl s il s spninel linn;
i Diwi nu'|p|||-|npr:| [irestias [yr ||Lr1.qi||iurp Wiy 11 s fovor, aml i
liwie e hasdstmpions aif Cosiguad [ar b dvilonise ™
Thir Awienlmaail = |‘1hr'|'|-i|.|r: af o ol I,l:t' irlﬂ' i miniln ||.;|||liu—.|.'||1|r tar tha
Blutes Niv ile Feusptreiath Asscimbinent.  Dumenn ¥, Doowsaws, 200 T, 8,
b (1),
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the Fulton County Solicitor General's olliee views] at e
theater & motion. picture film entitled " Bebiwml the Green
Door.”  HRee, 46-48 00,  After they had s tho flin, they
obtained & warraut for it seiaure, refurisd foo e eater,
viewed the filin onee again, amd seieed 6. Id. st 48-50, 01,
Petitioner and a enshier wore arrested,  Tovestigators retared
to the theater on November 20, viewsd] the flng in its enticety,
seeured still another warrand, amid on Noveanher 27 ance again
viewedl the motion preture aiml seized & seeomd eopy of the
film. Id., ar 53-55,

Ow Seplember 14, 1074, petitioner wae eharged 10 8 two-
eonnt miglemeanor aecusation with:

“digtributing obsecnn matoriale in violation of Georgia
Coile Section 252101 in thai the sand aceised did, kinow-
ing the abseenn nsture theroof, exhibit o motion picture
fAlew entithe] *Belijpd ihe Green Door’ thal eontaiesd
obscene aud indecent seenes, L LT App, 407

o, Conle § 22000 (16721, in ofoet at e e ol Uwy alliges] 6fvaises,
wries ppnitbed Dosa prbinbng odsseog anpterinds aud ool :

al A [ i anmieinkts il aafwiws ol disieflsil mge silesve ol elale
l'|'||-|"l1 h-1- -'l""t. ll"ﬂl"l.. Ll |2 htm'-'-. "V, 'llhl'ﬂ'w-. |H||il-|~ﬂ, 4"\||l|lill- aiF
it brrwis aFtsmibiates Gy persoin any dbseene maboend ol aey iiserip-
Hhh, Kanewiger Ve sileevie issbaere dlsermml, o wbs offers b ol e, o wlin
st snoh pobered winly Vo inies s oo Procelel Bt e saed
Tanrwhiig” os nesl bopaeip alill e dbosepmion] §an Vo= ) fgip sistagi) o swtasd Fied v
Enudmims off il oibsrcmes wanients o fla seilnri=mnioer; aml W [Wpaan
b ot il e Binslsdge ol il oleeeae samieais i e Dis Kimwihslgs ol
firns wlieli wrmibd pid i peookimnlle snl pervilerl s o vl sl 1Tie
sabefwl perEis ol K apmirind,

ila) Maurrud me inbeiisi I orvisailiote] s i 'I-I-'hl.lhl. ||||||'|:|.'i||= |-|1||!|,|||||'||\l'
tprnliamls, B peredlimmnein apquesl Sl pryriend ineenst il s, @
sthmnoful oo mnrbl] Pt o nudiiy, sex s exereriin, gl wi ey
whthinit  pabadnbisd sl Anlie el b addblon, B s siilesaiiially
Drsonad - ovietispiimry fupits o ewndior in diseribiig oF fepnesiing . awh
nantimre o o "
TEH Cin Linwee wiol, B, Tvoc D06, o S, now G, Cixle § 20-200 |'F_5|||-Ja.
1657 ), =it ey superesbiel Dl enrbicr vending,
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Potitioner was brought to drial i the Criminal Coort of
Fulton County.'  Afler o jury of Ave permois bl leen
selected and sworn, petitioner movedl that the court inipanel
a jury of 12 persops. Tlee, 37-3%' That court, howover,
tricad s misdeieanor eases before jurics of Bve persons pure
suant to Gu. Const., At (L 8 16, 7 1 coslified) 0= G, Cisile
E25100 (1973), amd to I8K-I80 Ga, Laws, vol. 2 XNa, 278,
e DRT-10ER minel 1035 Ga, Laws, Nog 38, p. 4087 Potitiouer

e o o Ve Cronmod Conel ol Fadion O s wie h1|||llﬁﬂt,
effortive dsmrpre 2 1977, In the merger of ol Corpt with il Civll
Chirt of Fubvow Clamty inve o oriloeesl povwe g ns thn Biate Cumirt ol
Fultams Cavawiry. 100 G Lavos, wod. 20 N DO, 13, 2L .

* phidoemr bl b thie siliemt by, el the epes Yo Gndesbioneesl be e
Fulbcis Oty Sapeirior Ciaerd, That com hol - erascinrmm 1 Eslivt e
over e ease, 03, Cowst, Arn, 0, B4, %0, subiblald s i ® Cynle & 2-3004
(0] Noddea v, Srabe, 31 o, Apyn, 220, 38 40 L 50 Bimi 71050, The
Biapweriar Cenarh gl B Dmgeinided a4 ey of 18 G Ciaees, Ari, b
B 50, evifipd e G0 Coule §2-3000 (TSE), Meraiioe (e S1abi bl
e elwisbee aol Vim0l e i odilee Phe Comomad Cam or e S
Dyt puetitimr atgeal b kil Iwefurrt ilw spiapbler ey cliditial gl
gt il shie e guarmial Inm aedor Ve Faiimsarh Aoweaei-
maitin).  Bee, BECRE AT gponsfer wns dbenssd, Mo diee g piresse] b
eptivend mip befire Bl Coprr, sl w o et peedi gl '

B il Gl Taws, i BETARIE. stutes 1 11..'“1 5
FThir peveviadings (i b Crmytimd £ of Sl ] afer wlormurism of
ﬁi_‘qilll-qlhllll alinll simdomi 1 e mmales nn‘l.-m'nll! {ikir |,|I!'l|l.|.-|1|I1II.t- i i lse
ﬂﬂ'mlr Cvmts, poovepi thod tle jore in sal pomint, sl st ool G
bi Dsil seeiekor alivomnsel B ibm delvilond aal Seute Tomn o (sl of
iwrlve, . Tl slefvmnlanii slafl e ciarivbsl b G (48 strikos giml g Slaig
thiren (33 sl Hhe five pommime Jeeors sl rosmpeese ghe o,

The ibtiel  [5 simbaile elmegia] i sl ool e Criminl Cored ol
Atbunin b e Criminnd Cionere aof Fublon Comay, 10 wag itimeeed ol
sl arpeEe ||-|_d;|,' Wil= 'Hl,Hi.uIIlJI' EIPE AR I'_L'vurq;hl v diaval fower

Tham =ix j||rnri_'. e, vl Chppd Abg. Znc
Eoifveiive Sppely 28, 150, tle jninmbser ol jumied o0 ibe Criaiios] Cinpr
af Filtan Counly wae chasged from Boe tg s 1070 G, Lams v, 2,
B, TONKE, o, 00D,
brrvsfuistdvn aof e aige, fhe Camrghi ey in o erimingl (el iooendor fe
svher, momi abie sy by s vube, Mol v, St 8 G LYTITNN (23
T0 5. B &85 11000 ).
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contended that for an obseonity trind, & jury of voly ve was
constifutionally i!tuliﬂ:luah* b awsess e condonijwrary stand-
prde of the communmty. Rec 13, 38, He also argood thast
the Sixth mul Fourteenth Amendinents requived o jury of ot
least six members in eriminal eases,  fd., st 38,

The motion for a 12-person jury was averruled. and the trial
went on o its conclugion hefore the five-person jury that had
becn mipanels), At the eonelusion of the trnl, the jury
deliberated for 38 minntes s returocd a verdiet of gailiy on
loth eounts of the pecnsation, Hee 205-208, The el
tmposed  sentenes of one yerr aod g S1LOO0 five oo each pouut,
the poriods of inenreeration to run conetirrently mnl w b sns.
peuded upon paywent of the fnes,  Ree 1617, 360 Afler
a subseguent hearing, the eourt denied an amended motion for
a new trinl"

Petitioner took win sppeal to the Court of Appeals of the
Btate of Georgia. There e orgued: First, the evidence was
insufficient. Secoml, the tral eourt committed severnl First
Amendment errors, pamely, that the flm as 8 matter of law
wig not ohseene. mnd thal the jury instroctions ineormectly
explaine] the stalan] of seienter, the definibon of ohsecuity,
and the scope of commimity standards.  Thind, the seirures
of the flms were llegal. Fourth, the eouvietions ou hath
counts had placed petitioner i double jeopandy heeause he
had shown only one motion pictore,  Fifth, the use of the
Ave=member jury depraved him of hig Sixth god Fourteenth
Amendment right to o trinl by oy, Ree, 222-224,

# Pt ek, fi lids anavosdoel motbe Toe g powe briad, argiad ilesd b Glms
were sl Blegally wmder o difeerive woarmn s thn he aleeeaiir s,
B 20-2 1M, vkl thie Fiese, Foirthy, Filth, Sisth, sinl Fappneih dnol-
merte: 1t 1l slnnibile cemcietiog bl plaees] ptitiobe i disilde fespmaly,
i it join ol by Faiel Simendeest sl Go, Code § 2= (109500 tlisk
thie el was DnanBielens o sjgesrt Ve verdmia: tlod ilee eind iqair
prreapiady wxehnded] Mgl tesenmony of s e axgee il wloesesl wisk i lua
il pomrt s feaovpued bl o sienier i.ll|]l-|'-|-|ul|:lr shbftinl the biimbsi ol llhmlll
b st bt Mee, TR-E)L
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The Court of Apjrenls rejected petitioner’'s contontins, 138
G, A 530, 227 5, B 2005 (10761, The eourt wnbepeaybnntly
reviewed the film 0 its cotirety ad bebd it te be “hard oore
pornography™ and “obatone as & mattor of sonstitational law
anel faet,” [Id,, nt 532530, 227 5 E, &), ap 6768, Tha evi-
denee was sufficient to support e jury's conelugion that peti-
Lioner possessed (he requisite sciontor.  As manager of the
theater, pelitioner bl advertisal the movie, bl solil tickets,
was present when the fline were exhibited, had jressed the
bution that aflowed entranee to the seating area, sl bod
locked the sloor after snch greest.. This evidenoe, seconing to
the courd, nwt the constrnelive knowlislge stamiland of 2 26-
2101, The court foml no errors in the instructions, in the
issuance of the warrnide, or in the presenee of the wa eon-
vietions, 1 its consideration of the five-person jury issie,
the courl noted that 1Williams v. Flimda had not estbished
& ennstitutional minimum monber of jurom.  Absend & hobil-
ing by this Court that n five-person jury. was constitilionaly
inndequate. the Court of Appeals considered baell hownd by
Sanders v, State, T3 Ca, 580, 210 5 E, N] 838 (I075), evrd,
dentsd]. 424 17, 8. 931 (107030, where the constilutionality of
the five-person jury hail been uphell, The court also eitod
the earlicr case of Melwtyre v, State, 190 Ga. 872, 11 5, E. 2d
5.(1040), g bobling to the same geieral effeet bul without
elaboration,

The Supreme Court of Georgin denied certiorart,  Apgs, 26,

In his potition for certiorari hore, petitioner raissd three
fsaues: the wnconstitutionality of fvesperson jury; the cous
stitutionn] sufficieney of the jury instructions on seienter s
constructive, eather than actual. knowlsdge of the enntents of
the film; am! obeeenity vel wor,  We granted oertiornr], 420
17, 8B e (1997),  Becawse we now hold that the five-
member jury does nob satisfy the jury trial guarantes of the
Rixth Amendment, oz appliod to the States through the Foue-
teenth, we do not reach the other issues,
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The Fourleenth Amondhinend gearamtess tlie eighi of teal
by jury in all stale vonpetty erimionl eases,  Dareaw v,
Lowisigna, M1 U, 8 145 1500162 (10085, The Court in
Punern applio] Wis Shith Amendment right o the States
beeause “trinl by jury in eriminal eases is fimlimentel 1o tho
Avieriean scheww of Justiee” Al gt 1400 The right sitae s
in the present ease beesuse the maximum pevmlty for vielating
L2100, as it existal at the o of the allegel ofenses,
oxeontded #ix months prisonment.”  See Haldeww O Ve
Yorke, 300 1. 8, 66, 68-60 (10700 {opimon of Wam, ).

T Withawes v, Flomda, 300 U 5. pb 100, the ot el
firmocel that the “purpuess of the jury teal, a8 we oot b
Duwnean, o prevint oppressid by the Government,  “Pro=
vidling an aevuseed with the right te be tried by a Jury of lils
peeets gave hibm g [nestinable safegosrd against e corrapl
or oversealous prosceutor and against the compliant, lnsssl,
or cecontrie judge.)  Duwoar v, Lowisiasa, [#0] U 2] at
156" See Apodoca v. Crvegon. 406 1. 5. §M. 4N (1972)
(opinjon of Wmnre, 1), This purpose is sttaind by the par-
tieipation of the esmmunity 0 deteeminntions of guilt aml by
the application of tho commmen sense of Taynwen who, as jurors,
consider the ease,  Walliawes v, Floesda, 300 L2 st 1K,

Wiltinme bedd that those Fanetioes amd this parpose conld)
be fulfilled by a Jury of six members, Az the Courl's upinion
in that case explained at some bmgih, ol ot S6-00, oonimon-
law juries iehachsl 12 aanders by Listorieal asepbonl, “uires
lated to the great purposcs which gave rise to the jury in the

T e mman preaadiy for @ wonvietion of o ndsbmmg e by Cengls
fin VT3 wiis im|'||'i-4||:|r|u-1|l Foif awed Tei w12 il o o flae dml 1o
egeewad SDIANE o Neibl,  CRa wle 8 25300R0 (10720 Wihils (b vhiaiss dn
§ 2200 effeered D I0TA Cn, Lawes, vol 0, N, 20M, s, s afwe lliesses
ideirgind sigained  petitloner wasibll e b geinisalde Sie e a0 pipele-
mesomr o 0 bigh wel aggravoted v e ke i jeealty
iy poeoement far nan bey ool T8 sl e o0l aian G oees] 55,0000,
wr lusals, €, Cidle i Tr=R0Mk { el {ﬂllmr l!l'r"-'].,
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first place.” Id., ot 80-00. Tho Canrt’s enrlior enses that
Tl dsswomed the pwnler 12 40 be eonstitutionally comgue bl
wern stk to one siibe hoeause ey Tual wot considiis) Tns
and the funection of the jury. £ . Rather thian
requiring 12 members then, the Sixth Ao boent wate bl
a jury only of sufficient siee o prosiote geoaps deliberation, o
insulate members From outsale inthmadation, aivl 1o provide
a represehtative eross-seetion of the eotnmunaty.  fd. at [0,
Although recognpang that by 1070 Lithy empicien] pesearch
haal evaluated jury pecfurmanes, the Court Fowmisd i ovidees
that the relinbility of jury vendiels dimioished  with six-
membeor pavele. Nor didl the Court anticipato significant Jif-
feremoes jn resull, meloding the frequoney of “hung™ jaries,
fd,, at 100102, gl . 45 siwd 48, Becruso e v loetion in
sue ditl not threaten axelusion of any particalar class from
jury roles, coneern that the represepiative or erosssoetion
vharaeter of the jury would suffor with o decrease 1o six mom-
bers sevmisl s uneealistie ooe  fd, st 1K, As g e
fuenee, the six-person jury. was hiohl not to vielale (the Sixth
el Fourteenth Amenidments,

1

When the Court by TUilliamee pernilted the redaetion i jury
sige—ar, 10 put it anether way, when it held thit a jury of zix
was ot uneonstitubional—it expressly reserved riling on the
taste whether a number smallor than six passs] eonseitutions)
gernitiny,  fd, at 01 o, 287 Sew Jobweon v Lot 404

*Thin Conirs wwjected (b nasumgdjon, mede T Thwpaoa v ik, 170
U, 3 0 a0 (1588, amil eettabn lair voses, s Patbos v, U eitel Sales,
sl U, BoO20E. 3EA i) s Kassinoes v, Dlndfed Stadeas 17 1 B 300,
DO, 525 (USHRSD: mimk Wogwaed v, Phar, §5000F B 520, S5 (10ET), MRt the
Iteppeniilaep i itfn Woss s et | R En | |H|ll|tl1lﬂ'1IL

®hyw ol eis] Bwaeiio e Do sguls “We hnve oo senasion 1 lvi=
enme U ditisnine what isiman dmaber. emn a0l ootk ot are, Tl
i o vk lenslit ilit oi% B abena 1061 midsiniiag,

Biosgmimlunii privkes vige thio leet plavose il olsidoin Tieralisss e whigs
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T, 8. 356, 305366 (1072 Leoneurring opinion),  The Court
refused b0 speculate whon this soeenllid “slippery slope”
wotll beeome too steep. We fare now, however, the two-
fold question whether o further seduetion in the sz of the
atate eriminal trinl jury dies make the grade too dangerous,
that is, whether fe fihibits the fusetionfng of the jury a8 Al
institution to a significant dogree, aml, i so. whether any
atate intervst evunterfbalaness aml justifies the disruption so
as to prosorve iis constitutionality.

Willwms v, Florido awl Colgrove v, Bathi, 413 17, %, 140
(1973} (whiere the Court hebl that & jury of =i mesnbees )il
not violate the Seventh Amsendmeont right to a jury trial in s
eivil case), generated o quantity of seholarly work oo jury
giee,™  These writings Jdo vol deaw ur idontify s beight lioe

il mrpass CI0 din g iy tle paluimnm, five canmda b Dedasit tlse inindamin.
There & b dmdler b bebwrrn” Bl Tor Wispusiihsid 40 Tr, of Orpl
Arg 20 W, Bowever, i wst amvegsd ihie gt i Iac<siving
by ehe wine udaeve™ dlwe essastit bonal minigson e Cour b gl
s Thom, el that wr Jeen Ve moimdser five wiss somsiarmmimig] Dol 10w
Cenarl wad laleling (sl ax '|hn-|'||i et bbbl innstor leil. wie Pesteving
Fbgmmamit oii ey nleey e 1w six,

in @ i, Al Hika, .Ill:rj Cirpnfna .I1B'|'J"']- thendusfer il g &h}'
Bowa aml Frng, The Rrsadlan domy, 17 8 Plak. Lo ey, 255 09520
n-n'l-'irﬂ. il |||., TMie rmeisin Prowissrs of A= ninl 10 ersami Alisel  daigies
Asipwn] Uiiiivienits il "PoaseTlink Maporey Tildes, 58 3, Pera, uisl S,
Fave 0 (1068 Thamsmid, A dury Expepimead TEaomstessd, § 00 Miele
T L Mhelo 530 (10940 0 Fresthimon, Trwl b Jiwey s Crterin fur Convseblong
Jary: Svwn umél Tyge | el Tyyme 11 Ermors, 202 Am Sad, 20 (Apelt 16720
(herciiesfier abiod sie Frisbsmd o Tasdime of Bofiesl  Addminisommtisg, &
r,ulu].ulum il Rxe il TwwlvesAlmmnlbe Civil Jiirpws sl Now  Joespy
Brpeeriir gind Cagsty Cimrte 0520 Lompeert; Hnow'onipg * Sogdiseegm
ie” Diflemnees: Enspirseal Besehirel aul il Jone-Siar Caas, 73 M, L
Moy, A6 (T3 (lierebmer st o= Lengaert®0 Mol i Nowl, Dilioriive
Amleting #0 Dtepmino o Chgiinmim foes Siae el Froocei Regoimsd 1o
I'_“llh\.":r_i. R Wl 11 Lo 'I:J, R detun e wite] ge Naged & Nes(31
e sty Ceiimml  Low  Wevmssnn l.'umml'n:inn, Bre-Ylimibwr larus
LI T: Prlesr, Seabistbenl Hondiee of lie Clats al BieMan vopos Twilvis
M Jurew, 14 Win, & Morr Lo Hov, S35 (10720 (leredisalier gl g
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below which the number of jurors woull vot be able to funes
tion a8 required by the stamlreds enaneiatsd i llagms, O
the other and, they raise significant questions about the wis-
doin wd constitutionality of s mduction below s, We
examine Lhiese eoieerns:

First, recent empirieal data suggest that progressively
amaller juries are less likely to fostor offective group delibera-
tiom, At same point, tis decline Jeads w0 inaceurste fact-
Bruling andd ineoreeet applieation of the eommum sense of the
pomniinity to the facts, Cenerally, n positive eormelation
axists Dotween group sive and both the guadity of oroup per-
formanes and group productivity,” A varioby of explooations
hims besian offered for this eonctusion.  Several are partieularly
applicalde in the Jury setting. The smaller the group. the
los= likely are wembers {0 make entical contributions neees-
sary for the solution of o given problem”™  Beeause jurors

Palietd ; Rk, Tgnorunes 6f Belenee Te XN Fxenee, 10 Tria] 18 {Nov-Dee,
BT4Y: Thampenn B, Will e, 10 Tral 12 iNov-Ihe 171, Hemsel,
Tarlve b Dist. 10 Trisk 16 (NoveDve, 105430 Sirierd, Al Tl
Tlherr Weee N Tl Dndmiio of (he Felend Jiee, 385 0. Chi L.
T, STV OIS LY alieechiieed airial os il 0 Bopel, Tl Wanig oF i
Amecbizan iy, 38 &, B, AL JOBE (10520 Eeleel & Dhinwnvanld, “Cunyinefiss
l':|_|1]|||'|r;|l f-_'.".'i||-r-1|rq-" [E11] 1|l|l|' =i :II-F'L"I1I.|'II"I' Jlll"l. A0 U U L QB 2=
(4 (hiercinnfter wted oo Baieel & Bt )0 St The Efeet of Jary
Bigr o thie Probealelicy of Oupciesbsiz. An Eisliation of Willinss v,
Fhaviibr, % Cres W Tres T Thod, S50 (P} Ceeremafive abil as Nobe,
Cse W Thesh: Mo, SiecMemiler sml  Twadvi- Mewler Jupies A
Exvpirseal Seady of  Trial Weenibie db 150 Mk 4 To Wl 650 (IR Nl
An Fapiriesl Soady o Sae el Twolve opler dury Dnissm-dfoking
Prrscesees, 01 Mieh, ), Lo Wel TI2 TR

" Ty meermrebiors hive somarias) e asliog of 81 soslus e which
ihe dhae ul growigss froan dwas b0 N0 wembers. was b importans varabde
e comehighad dliai ilsre wedre e iiis simled @hidh tablier grbijs
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Thunas & Fink, Eifeets of Cmop Sae, 6 Psieb, Wl 651, 555 (1R),
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take no notes, memory B ipportant for neeurate jury delibera-
tioms,  Ax jurics dverease o size, Hien, thoy are loss likely to
have wembers who remembor oaeh of the mportanl (Heees
of evidenee or argumont,)'  Forthermore, tho smaellor the
group, the less likely it is to overesie the binses of its -
boers 1o obtain mi aconrate resuli When lwlividual ol
Eroup desisiomuiking wero compared, it was seen iliat groups
perforined better heenise prejudicies of imlividuals wers fres
quently eounterbalaneed, amd objeetivity rosultedd.  Ciroupe
also exhibited inereased inotivation sl self-onticisn, Al
these advantages, except. perhape, sell-motivation, tevd to
diminish with group gize.” Beeause juries freguontly face
cotnplex problenss laden with value ehojees. the bonefits are
importent amd should e retained,  To partienlsr, the oommler
balancing of various bisses is oritiesl to the aeeurato apiplica-
tion of thie eanion sese of Lhis oty W the facls of
RNY EIVEl cARe,

Seconnd, the data now raim doubts about the aecuracy of the
resulis achieved by smaller gl saller pmoels,  Sintistieal
studies suggest ihat the risk of convieting an lnoeont pursa
(Type 1 error) rises as the siee of the jury duninmshes,'
Beeause the risk of acquitting o guilty person ( Ty e 11 errord
increases with the size of the panel'’ nn optinal Jury 2ize can
he selected as & function of the nteraction betwesn the two
riska,  Nagel & Newfl eoneluded that the optiinal size. for the
purpuse of intninsizing errors. should vary with the boguirt anee
attached to the two types of mistakes. After wenghting

"slt-. Wl we o med et Baelline & Thilsait, r.mq- Pranililaie ﬁﬂﬁnﬂ.
& Hanilliak of Ell_r Pansely, sl {20 sl O Limdoox sl . Amnlieson
TR ferrinindter il ne Kidley & Thilaarn§,

' h"lﬂqu'r'l. il dsi-iss, e Borihioel, & Comporatios Soelc of
Fiwhawiond, Majorry, wid Growpe domfguwenn, 58 . Al & S, Paveli, 38, &)
“.'llﬂll wog Pelliow & TWiblasnnin, ab 007,

Y Lemport, i FE=RREL piing Farndusl, saper. n, 14, o BE-50,

" Frimlpem: Napel & Newsl,

ngel & el b DA
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Type 1 error as 10 tines pore signifieant than Type 11, pees
haps not an unreasonalile assumptdon, ey eoneludid that the
optimal Jury size was between six md eight. As the size
diminishied o fve winld beliow, the wrighted s of errors (s-
ereast] berouse of the ilarging rigk of the comvietion of e
eent defendants

Another doulit about progressively smaller jurics arises friom
the inereasing ineonsiztency that resultz from the decreases.
Sake argued that the “more a jury type fostors consistoncy,
the gresiter will be tha proportion. of juries whieh sdeet te
correet (0, &, the g} venliet aiiid the Towor “orross” will be
made.” M, Saks. Jury Verdiets, 8087 (19770, Fram his
moek trinlz held before updorgradluates pod former jurors, he
computed the percentage of “eorrect” decisions rendersd by
12-permon gl six-person panede.  To the stiident experineml,
12-porsoll groups reaehed eorreel verliets S35 ol the Lime;
six-person pancls machel correet verdicts 6075 of the tiee,
The resulta for the formor juror stindy wers 710 for thee 12-
person groups amd 57% for the sixeperson groups.  Thid.
Working with statisties sdeseribed i I, Kalven & H. Zeisel,
Tl Atoericnn Jury 9600 { 10051, Nage] & Newl tost] thie aver-
age convietion propensity of juries, that is, the likeliloo] that
any given jury of o set wonlil eonviet tho defombant.™  They
founiel that half of all 12-person juries would have aversge con-
vielion propensitics that varied by go more tian 20 puanis,

g AR AT, B3E Friclmss resdiesd 0 sindlae suisdosiog,
e vornl rlie Aol gnild in b wlodbedien] apmly, T e goiley
Ihoir i ool i stmidar Al ebne Ll g =igenmalae geamel vkl
wipviet whoi b T8mimnler peoed woandd s S ey s wosi il
fhr fsk o Tage | oorror ol dweessse, Frmbmon sel. wirhain n s
iiflsinl eorrospaeiling slvumioge e mloeig Pege 1D ermees Friedinn,
ot 2,

el & Nl w0 082 OFE, dmstliulial ithad e wverage Jurie Tl oo
prrajpsmisits b Cenaddel amstn Trgently Wine e pepie, o sl abies-
bl D (1w Egnite 6570 Tl woomds, B0 Pl s 1 wvisslired
s HVETgE s, 05 550wl il jrinsrs wisihl vise 6 syt
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Half of all six-person juries, gn e other haod, bl average
ponvicbion rojensitivs varving by 30 joints_ a ifferenee they
found siguificant i both real aml percentage terine™  Lom-
port renched similar results when he considess | the Beaetibowd of
juries to compromise over the various views of their members,
an fmportant phewonenon for the falfillment of the samman-
senge function.  Ta eivil triale averaging oeours with respost
to demage amousts. T eriinal trials it relaies to ounbers
of cowile el lesser eluded, offensea™ Al he peedictod
that eomproinises wouldl Te more eonsigtent  when  larger
furies were employel,  For esample, 12-persm juries could
b expected 1o regel extrome sopipromises i 49 of e cases.
while six-person pancls woull reach extremo results jn W65 77
All three of these post-Willimwe stulies, therelors, rnise signifi-
eant idouhis ahout the ongisteney aod melinbility of the deed-
sions of =smaller juries.

Third, the dats sugegesi that the verdiets of jury ielileera-
tion in eriminal enses will vary as juries become siallor, swiiel
that the varianes smounts to an imbalanee to the detroment
of ane side, the defense,  Both Lenpert ainl Zodse] founnl that
the number of Tng juries woulil dintinish sz e panels
ileoreased in sizge.  Zeisel saud thar the number wonkl be cut
i half—froon 5% o 24% with 8 deerease froni 12 W six
mewbers™  Both stuilics cnphasized that juries in erimibonl
eases genwrally haug with only one, or more likely o, jumrs
revaining uneonvinesd of goile™  Also, group thieory suggests
that & person i the ninority will mlhere to hie position mom
troguently whon ho bae st least one other person sapporting

=D e average Himog living @ el prmgetisily of G577, The
avierngr  Tdagemder ey propeasivis menged oo 570 0 36 The
avernEe =icenenlsy ;i||rr ||I'|Illr|'l-ql;i.|- ok o S50 e R Naee] &
Wil mh S T

" Lasinpirt] ni e,

= Aaviswsmn], Tobewn| it T180 Nae, O W, Thoes,, ol 847,

B e,y T owanl. Brvwpied ) st 060, e soer Saks, n SH-10,
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his argumsent.,™  Tn thie jory setiing the signifieanee of this
teidsney i denmustrated by the following Ggures: 1 g minoe-
ity viewpoint is shared by 10% of the community, 28.2% of
12=imember juries mny e oxpeected to have oo masority repres
sentation, but S35 of six-monnber jorios woulil have pone,
Thirty-four pereent of E2-percnt panels coubd e expecied to
have two minority thembwers, while anly 119 af stx-membor
pancls would have two™  As the pombers dimisl below
aix, even fower paiels woull have one member with the minor-
ity viewpalnt minl #ill fewer woull have two, The chanee
for hung jurses sonld doelineg pesosdingly.

Fourth, what hss just been said abom the preseaes of
minofity viewpolil us jures deercase Guosiee fopctells prol-
Tk nok iy for jury decimonmaking. bl also [or the ropare-
sentation of minority groups in the community,  The Court
repentedly has hobd that wenniogfal oonmnunity partieimton
enniol be atiained with the exclugion of winoritice or uther
identifinhle groups from jory sorviee. Tt b= part of the estab-
Vishedd traddition iy the use of juries a8 jnstromeits of poblie
justice that the jury be a body truly representative of the comi-
munity.” Smith v. Teran, 311 U, 3 128, 130 (10400, The
exclusion of eloments of the comimunity . from  partcipation
Yooutrevenes the very Wlea of & jury o . O coniposesd of “Lhe
peera or equale of the person whose rights it is sehected or
gl W odelermine' ™ Carter v, Jury Covrgeizsion, 300
7. 8. 330, 330 (197T0). quoting Strauder v. Wesd Firginie, 100
T, 5. 303, 308 (18700,  Although the Court in Willigns con-
cluded that the six-persou jury die wot fail W represent e
quately & eross-soction of the eommunity, the opportoinity for
weanimglol sod approprate representation does decrease with
the size of the pancls,  Thus, if 8 mivority group eoustitotes

¥ Rapls, Wfwwds ol Dirigs Prossdime apuey the Yl b siwl TRt
il .Tu.-rl_:mnu-. Lirvngs Th'lu|1hir-. 151 S5 () el 1. L'ul-ﬂ'l'l"n;lll i1l
A Ummidir, Tl erml b tﬂlll_i'ﬂ. il AL

48 Lempert, an G080, 677,
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1055 of the eommunity. 53019 of rindomly slected zix-
memihor juries ooulil be expected to have wo minurity ritjres
montabive mmnng their members, gl S uon e have two™
Further veduction i sies will eeeet adblitionn] barriers 1o
represanintion,

Fiftli, severnl authors have bbeotifid fn Jury  researeli
mothodologioal probloms teoding 1o mask differenees i the
operation of sualler aml lorger junies™  For example,
Deesuse Whe Julicial systeri Jiminlles 20 many olear eases,
decisionmakers  will rencl similar results  through  similar
anulyses most of the time,  Owe study eoneliides] that soaller
aned larger juries could disagres i their venlicts in oo nore
than W% of the eases™ Tisparitics, therofore, appear in
otily small percontages.  Nationwide, however, these smnll
percontages will ropresont 8 lorge oumiber of eases. A dt Is
with respeet to those cases that the jury trisl nght hos its
groatest value.  When the ense s elose, anil the guilt or sne-
enee of the defendant s wot readily apparent. a progeerly func-
tioning jury systemn will insure pvaluation by the eommon
sonise of the eommmity sl will alss tewl to i geermto
Faethoding.™

=t il 2 Snkas, ni H1
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Studies that aggregate dats aleo risk musking ease-hy-cqsm
differences (e jury deliberstions,  The authors of B, Kalven
aivl H. Zeigel, The American Jury { THW0), examine] the judge-
Jury disagreement.  They found that judges hell for plain-
tiffs 6% of the tine pool that juries held for plaintifs 2%,
ai inmgmfieant iffieronee. Yol case-by-caso comijimeison ne
voaled Judge-jury disagreciment i 229% of the meass. I, ot
03, eitesl in Lempert, at 636, This essts doubn on gl eapeliy-
sion of another stwly that comparml the aggregate resulis of
civil eases triel befors sixanember juries with those of 12-
memnber jury triale”  The jovestigator in that study lol
clammwed =upport for his hypothess that l_hﬁmp awards il
not vary with the eeluctinl i jury sze.  Although some
might say that figures in the aggrogate may have suppsortid
this comclision, a eloser view of the eas revesls greater varine
tion i the resales of s soallee pavels, & e, o stagdanl devia-
tion of 858335 for the sic-inember juries. md of $24 834 for
the 12-mewber juries™  Agaii. the avernges masked signifi-
ennt case-hy-case differenees that inust be considersd whien
evaluating jury function and performanee,

Thie overpownrig b miakes e experiment eecdevant, On the forrs of
this coen, siny burv umder iy rodes weadid peoksaldy B eerival sl the
games woneliet,  Memw, to pmiddimb frooe this espermimend thal ey =t
gonngally’ Fis oo effesl on i vendiol G Bopermissible,”™  Jeied & Dins
:I||.t'|ll|I Al T,

e mlar Trammnl, & Jury Exparmsmil Wesnalbvaal, 7 18 Maeh, 1 Tief, 520
(HTE), The arithdbasl sbdy nes abiod anl erdield e by ilet Laned i
Cedgroay & Battin, T80 100, 1AW o, 04 40780, '

BB Nodw, Ric-Memiler sl TweveMember digbs=: A Emplrisil
Loy ol Tl Wosads, i 1, Mieh B Lo Bef 671 (10540, This ale wis
etbel mml medisl upean in Cidgreee v, Babtin, A8 1 B0 0d 150 1. 15,

B Fred & Doinmuwel, sl P, Tlesn uintlioers slan epbtiraged il
Mlichigon etuly basiies B jprmeed dwn orler am=mion. choees Qe leal
piaprm] wlhsiny e sar il il Iir||'||,--l- wiie iliemsaetsl Tl 12 tae =l mimiie
Tsops: A wwslismon lssrsl, wliieh l':IH'lIIll‘rlH'lII et t el bl Jeewpe pnt g
il sl enlee 0 aui ]-r.mlirlﬂl |.1'|-r-m.'|:1'!.' ul Insifuiier !uﬂir!- liwikim Tingd
takes el Soe Bake, ik,
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While we adhore to. and reaffiems our holding i 0 illiames v.
Florida, these stinhes. muost of which have beon e sinee
Williama was deoiideil in 1070, heaal us 1o eonclink: that the
purpose il Tusctioning of the jury i o eriminal irial e
seriously imparesd, sl 1o s constitutionnl degree, by a meduo-
tion i sige to below six wenibees. W rendily adingt that we
do vot pretend to disesen o cloar loe Debwessn gix mennlors
il Bve, But the assenblsl data raise substaital oal
about the reliahility aml sppropriate ropreseutation of puimxels
siinller than six, Beenuse of the fudamental ipuirtanes of
the jury wial to the American system of criminal justice, any
further reduetion that pronwites insesrmte ol possilily higsodl
decisiommaking, that enuses ntowird diferences G verldies
aiil that jrovents jurles frovn truly ropresonting their oum--
wiunities, steains constivnbional signifieanes,

Cerorgia here presoots no (wesaasive argament that a reddue-
taisii ko five iloes pok offed iru;n‘urt.nnt. Bixth Spmemcdivent b=
ests, First, its relinnes on Joheson v, Lhwsiosg, 406 15, &
A6 (10721, for the progesition that the Cours previously has
apprroved the fivesporsan jiry i misplaced,  To Jubusoae the
petitioner ehallenged the Louisisns statute that permitted
felony  convictions oo less-thop-unanimons  vendiets, Tl
prosecution hail to garer only e vates of thie 12-mombor
jury to aonviet fn n felony trial. The Court held that the
statute did not violate e due proeess guarnntes by diluting
the vessouable doubt stanilanl. Jd., st 368 The ooly (s
cussion of thy five-pergon panels which heard Dese serjous
offenses, was with respect 1o the petitioner’s egual proteation
challenge.  He conteimlal that requiriog only mane nenlers
of & 12-person panel to eotviet i o felony case was o (deprival
of ogual proteetion whoen o unanomous verdiet was regoed
from the fveanember panel wsed noa misleoveapor trisl,
The Court held mercly that the elassification wae uot invili-
ous.  Id, al 364, Beeause the Bsue of the ronstitutionality
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of the fwe-nusnbsst jury was pot thon before the Court, it dird
mad ride wpoe i,

Seeond, Gesrgin argoes that its use of five-membor juries
docs wot vidate the Sixth aml Fourtesath Anendineis
beeauss they nre hssd ooly o misdenennor omses. 17 zix
eersons may constitutionaily assess the fobmy  charnge in
Woillimiees, tha State rensons, Gve persons should e o constit-
tionally  adequate tumber Tor & misidemensior teinl. Thae
problem with this srgumest s that the porpess sl funetione
of the jury s i vary sigifieantly wath e impeirtaiee of
the crime.  Tn Baldicie v, New Voreke, 390 U S0 66 ( 10700,
the Court held that the right o a jury trinl sttachol i loth
felony ] misdenweanvr cases, Ouly 0 coss ooneoriing
truly petly eriimes, where tha deprivation of liberty wag -
mml, il the defendant have no constitutionn! right g0 tral by
jury. In the present ease the pessibile depeivation of oty
is substantial. The State charged potitioner with wsde-
mwators thder Georgia Coadg & 262100 01972, miiel D lias
been: giveu goncurtonl senbenees of fmpeisonment, oanle fur
one year, amd fies of S2000 have been imposssd. We cnnnot
canclude that there = lese sl for the position wnd the
direetion of the comunon souse of the comumunity o this case
than when the Stato has chosen to lobel an offense g felony. ™
The need for ain effective jury here must e juilged Ly the
satne standands announeed wod applial in Willses v Flovide,

AR e el mels oo any Fiess Amimlisend psped ol thibe ppse by Jiakebing
Wi fivesprson juny ooeomsthiational - Noveprbeless, (b mptiere of ol
I-_|.|hi|-|lu'|-. wl thay  misschimiesinm |||u.||:h R e trlilh:llrt wifi]mite il
elinsul v ollst bt by Pevbvirwn Beboinies ol indsalmmgwinme Thee ivjn e tion
il the ey s skmbambs aoil somonon scdEse s magasimni ||fu1r|ul;|.
friale where flirks st defioe b by loal stamlols, S Willer v,
f_';fh‘fr.qquh_ A0 00, BN R, T 4||||'||||1||||ir:r for |virpssqsome giEl
l,n'l.‘l‘h'llL'hillH ‘II|| i avwrdisihsis jll‘ilﬂ.'l'llllr'l' ael o Biiban] |I'H|d'l' T o T S
sigitftriiit o ane ebernsy (il di= e sl eeersibng ane sl ilbderr,
Thies Tuei diws wol wharge anetels lemaae ilm obseeniny oluirge muy s
Tbehial o mdsiluipienmmr® i) Vb pnlsdacer 0 feleny !
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Third, the retention by Goorgin of iz unaninity megiinnts
ment does ot =lve the St and Fourteenth Anseinilinont
problem, Our concern has o do with the alility of the
siialler group o perform thee funetions sl by the
Avioimillimmnte  That a Bvesperson jury may returs s uhinni-
miniag clesigion does il speak e the guestions whether Wie
group engagd in meaninglol delilsseation, goulil remeribser all
ther fimportant facts sl arguments, anl suly nepresentisl tie
comniion sense of -the entire community.  Despite tho presonen
of the unanimity roguirmement, then, we cannot conclink that
Uity Titerest oF the defomdant o bavieg the judgmont of i
peers interposs] betwonn himeolf sl the offiecrs of the State
who prosceute sl judge him is egually woll served™ by the
five-person papel,  Apedaea v, Oregos, 406 11, 8 e 411
Copinkon of Waie, 1),

ourtly, Georgin subinits that the fve-person jury mli-
quntely represents thie coninunity beeause there 8 ho ar-
bitrary cxelugion of any particular class.  We agroe that it has
not been dismonsteated that the Georgin systinn vlolates the
Equal Proteetion Clase by diseriminating ou the hasis of raee
or some other inpeoger classtheation.  Seo Curter v, Sury
Clirmpmaaner, St T, 5, 334 I|1'|i-"nl:|: S.Irr;h‘l L Fieraw, 311 15, 5
128 (10403, But the dats outlined albive rakse subetantial
doibt about the ability of juries truly o reprosoat e oom-
munity as mombership decroases helow a1 1T thie suallor
anl mmaller juries will lpek consistency, o8 Whe eitod stodies
stygest, then thir eommmwn smae of the eonmmonaty will wot D
applicd equally in like cases. Not only s e ropresaitation
of racial udnoeities thireatews] b such clrenimstanms, hut alse
majority attitude or various minority positions inay be mis-
eontrired] o migapplisl by e saller gronps,  Even gl
thiee fmets of this ensy sworll vot ostalilezh o jury siseemmoation
claim undder the Equal Protection Clavso, the guestion of
represeniation does constitiio voe faetor of several Uit whis
eombined, ereate & problem of  eonstitutional - significanes
wndder the Sith jl Foorternth Aosooibinents,
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Ffﬂill. 1 TH l.-uqliril'.:lr :l_ﬂln l:a'II*l] h}" ﬂlﬂrrﬂ'in. they vkl l'l'!i.n"l."l"'
onir doubts,  “The Btate relies on the Saks stinly fur the progi-
osition that o decling in the number of jurars will wot affeet
the aggregate pombor of eonvietions or himog juries. T of
Oral Arg, 27 This eonelusion, however, js only aoe of sosverl
i Bl Saks stindy o tha) stisly eveentially sonedinlis: ?
"Larger juries (size vwelve) apc_gweferable o sgller "
Juries (aix). They proiduss looger deliberativie, ||:nrr_!? L‘M&__i_.-w E
“coimmunication, far  Liltor ety repiresentation.
and, possibly, greator venbict relinbality  {conswmienoy )"
Sak=, at 107,
Far from relieving our exnmnring 1‘111'-|I.. lhr qﬂk-‘& r«l1lri:.-' Hup-
prorts the conelusion that (ur 1
eng Sixth aml Fourteonth Amwedmwent aoteresis,
Mothalological predilits present rebimnes o0 the thee
stipiliea that o purport to bolster Georgin®s position. The
rediability of the two Micligan stadies gited by the State lins
boen eriticiznd slsewhere'  The eritieal probless with e
Michigan lalwratory experiment. which used a wock eivil trinl.
was the apparcat elavity of the ease,  Not one of the jores
fousel for the plaintif® i e tort suit ) s wmskal iy pootasi-
tind dliffercoce o e decisionmaking of laveer sl =l
panels,  The results also have been doubied beeuse i tie
experinent ouly students eomposesd the juries, only 10 juries
wore fested, aod ooly a vidhso tapie of tThe neek teial was pre-
sl The statietienl review of the mesults of aetual jiry

o Mnda, S Monler pnl Twidvi=domler Jopes: An Ensjiamal Sl
of Tl Dlsialis, 0 P Slich. 1. Bl el CI0SHY i siakatieail el ol
meviial ey rvsnltsn, il Medo, Ao Enipind By ol sl Tenlors
Abemids Japy DevismcMoking Pawvss=, 010 Alicli, 4 1. Tiei, 712
LT do bilwimatiooy sgperinind b 4 mweb veiall wers bseli, erivicaes|
i Boles, b BE=1, riml i ‘.Frj'il-!'l W ]-ﬁ.-llllllrlll il 2Hie=cl  Tlee swwimb sl
winn eplburbaee] Wi DMl 0 i X wririmen Thimnalvesd 7 1L Alich
1 T._ el & 1"'|:.lh Tl ‘I.In'h“-:.ln Sijpmbles e iy i Ill". i =g
b wrsl argmimenile.  Te; o Dhsil Aes 37,

“&L'ﬁ. ik l-.:l'
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trinls in Michigan erronconsly aggrogated outeomes. 71 18
alea saidd that it failml to take account of wopurtant chnnges
of court procedure juitinted al the e of the reduction iy
gl from 12 o six meiibers™ The Davis study, whick
employeild o mioek eviminal trinl for rape, nlso presente] an
extreme il of facls su that none of the pancls renderod @
guilty verdiet.” Nowur of these three reports, therefom, -
vinees ug that s eecduction in e nomber of juros bolow six
will not affect (o 8 covetitutional degreo tho funetioning of

With the reduction in the numlsr of jurors bolow six ereat-
ing & substantinl threst to Sixth and Foartesnth Anwdinon

ﬁﬁwﬂﬁ"

furios in eriminal irials e oy

. j i ﬁwmf;"
¢ J’#ﬁw

guarantees, we ned consider whether ang jnterest of the State
justifies the neluction,  We Rl po significant atate advantage
i redueivg e pumbeer of jurors from six o five.

The States utilize juries of less than 12 primarily for admin-
istrative regsons.  Saviogs booeourt e gl o feaneinl eosts
are elaimusd to justify thie relustions™  Tha Buaneinl bouekite
of the reduction from 12 1 =ix are substantind ; this s manly
bevsuae fewer jurors idraw daily allowanees as they hear eases, ™
On the other hamd. the asserte] saving i jodicial time i nol
so olear,  Pabst in has study found littke roduetion in the tme
for voir dire with the six-parson jury hoeass mmny ouest o

ol et A=t B & IR TEICIE L I L ot | B

B Dhaves, gl sl i, DI o 5, eriibdmal b Sk, jin 40-51

R Mew Jorsw Urimibe) Taw Weision Ciammssini, SieMlplis
dares (LA} Bammee o Fiivg, Thie SeeNan dure, 15 2 Tk Te llny, 285
{1

BT fas Deow widel 4Bl o ovsdhisrd bow Proey 12 fassgrs doe ot dlieomgbomd il
Erafrrasl wY Bl FEl rnilill sive ol beasel B2 il ametanlly,  Eisd] Tl o
Jl.l-l. 1n Tlirl.' i J?";illl-lll:h"l' TG4y, Snmblicr stouely silmilits] o vl
pn prry mn b es ol GLIFE wih the reloeriag ro six pisimbiers, Myl
Bamtisitinsal Beenlics ol vl Chste ool Big-Man versns Twolves M dinries, 14
Wi, ok Slary 1o W, B4 835 (1954,
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were ddireebed ol the veniremen as a geougs ™ Total trind thoe
ilidd vt dingoeigh, wind eoney dodays mind Dacklogs faprove | viry
little® The point it s o e male. of egurse. s that o
redduetion in siee from sy e five or four or even thires woubd
save the States litthe.  They coulil rediiee slightly the dally
allowaners, hut with a resduction from six o five the savieg
woubl be minbonl, 3 Vel thone bs grisd by the neduetion
frome 12 Go aix, Jese will b gaites] with a eeilluetion Trone gix (o
five. TPorhaps this explams why only two States, Cleorgin wl
Lonisinna.'™ have rosduesd tho size of juries in eertain eriminad
eases to five, Other States appear ooibont with ix menlbers
or more,™  Tooshort, the State has offered litde or s justifion-
Lhun fur ks peluetion o Bye memlnrs,

Petitioner, therefore, lus cetalilishod that his trial on criomi=
nal charges before a Rve-member jury deprivad him of the
right o trinl by jury guarantos] by the Sixth sl Fourtecnth
Amenthnmis,

Vi

Although 1Filliwma v, Floride imlieated that the Court even-

el sl AT il Twidlve = disd, 10 Taal BN, DIET),
e ws Tistbanp of Juwileinl Lilimmssteatione A Cinguirisils sl Hin= aml
Twelvis Xpmiae Cieil s i Nen dersiv S jmria aind Canini e Cinifis,
T2 RN New Jermy Cooomad Baw ovisens  Cumnnizsnm,  Sii-
Member Juiries S=0 (197100 Thiingsan, Sis Wil Das, 000 Prial (2 00
M=o 8T

A Yy, e g, wf L o

A, el e, s, Ret | TR (Wesd & (Bupse 10771 jmmafia fsities ul
five apemlars o eoses tiowhich posihmanet at banl laae soapaimal Tl
Jars maimsd pelomsnlsimsly dn ke otenny e,

e Eeprme]  Bestes  Juive syl Bak o dsamimler Jurkes for sehesial
ermmbinl wsen. B p, Cole, Thobe Caine, o T35 1000, ¥l Soan, § 005,10
(6 kv, Thew, Saal !'J'Illlﬁ PR Al TR, Laws Anee, oh 218
I'E:.‘ Wl 5 0 LIRS ."'l-l1|rql'| U bwr Ricives geionoule e saanlhay oiies fijwne
ebipuiliffein ool i puipvbe=. B, g0 APk Sl R §A=T000 (B, 193702
Cul Dy e Caale Bk i sl The Feslend Dl Clad Wiglive el
F o3 B8 = 77, poewiildve Tor ook o jaey vmil i eertaiy o= fofone
'rr'jur_l.' il ol b i e &% [ F 0 T [ i Tk y Ilu
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tually would be ealled upwm o estalilish n coustitnbionn] inis
mrn o Whie /ige of eviminad pories. the appounecment of Lt
minimiey fin this eass eetnldishes 5 o eilo of sosdititionsl
law. Tt thorefore prompis s lo dogeiee wlhothor e sew
vribe slosibld be appliod retroaetively,  Whean a deistin effocts
a clear lreak with (he past.” Deseal v, Uit Shietes, 304
U, 5244, 248 (10000, §e s possible (it it lobding shoull Le
Tioted to fulore enees. .rl'!lﬂ_}'.li e Iry lwr suil to
effeel guel a leenk lwwavss the Couel previonsly il les
than n deende nge, 0 Williaes v, Flarida a0 1970 gl in
Colgroee v, Boltio 413 U8 10 01073, that deerenses in tho
siee of juries nfringe] neither the ertminnd soe e sl el
of trial by jury. And o 1970 wo denicd o petition foe oors
tienri, 404 1 8080 in Sewlees v, Siade, 234 Cin, 586, 2140
8. L X BAR (1073 when: Ahie fivespetson msim bl Joon
rmseil.  Boe Sapders v, Geprgin, O, T, 1075, No, 75-707, Ten-
tion fur Certioenr 2,

Whether & docision effostiog a new rule of eosstitatianal
law is W reecive metroactive application depemls oo the bal-
anving of three Taotors: “Tad the purpege o b served Ty
thie e sbipilarib (Y thet extont of the relimies I liew
onforcument puthorities on the olil standanlz, amd (o) the
effeet i thie acliminksteation of jostioe of o retonctive applicss
tion of the new gtawdards”™  Stowall v Do, 388 115 3.
207 (W67, “Forvmest s theso factors is the parpose o
le gervedl by the v sonstitational enle”  Desiet o« Uiited
—_— K

Wl aunbey b awval] smmeeesar Al By el neestidnere S Bl
IIiil"E [II'I IIH'T'(II‘I rl.'i|1|||1u1 -rllf'-ﬂ"' L 1"F|IIIII'I ||H| 1IIH'II:IIH| IIF l'l.'llihl-l'li'ajf:l.'
casibeldepinallee wgib il saainenesseiigy ol s aberisfioe om0V b dierbie. e
Witherapimin v ffise, G800 10, 50 RB00C 5250 0 29 0 1065 (oonabering ropos
activiiy wi dhie Gl sstbilislamem ol iy seleeici prewssiiies i eapsinnd
cases . B, genetally Meviagh, Ten Yeure od  Non- i Fortiviie: A
Ciritingan mapnl o l"l'l-|m-= o0l Yo B Wrew, VASST. DOHRS wewf nie 2950 IATIE=JEERD
“':l:-'ﬂ. lil Meirremming v flesday BES- TS G50 00 § I0SE)_ il Uiaidn safid
Ahnt il dlw aommiee] Eeee sbie priesss peepinmmnie foe pinmiedy
sovustil b Pearings ot apgiBealibc sidy VB Do myvsss e o ol
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States, 34 UL 5. ot 240, 11 the purpose @ to corrent. @ stib-
stantinl impairment of the trothfediog prosess, eroactive
applieation may bo regquirs) beeoase of doubt aliont tHhe
aceuracy of carlior guilty verilicts,  IFll e v Tt Sgabes,
401 U8 G4k 633 O071)  (plurality spleden) ) o v
Mayden, 413 12, 5. 665, G790 C1T85) Cpluraliny opimien), T
such & ease suither oelinser Dy Dew enforoommnt anihiocitio
pherr @l verse Dnpact on e sddviindstration ol justiee ulll.'l.ml_u:lﬂ
the porpose element, Ml
The Conrt’s jovvions eeisions o robrosetiviky of exlens
gione of the right of tris] b Juey Tenl sz b eonud iole that the
purpise of today’s decaon dees not preclude o careful balie.
ing of all three factors,  In Corevrnin v, Gloddens, 302 U5,
631 (1068) . the Conrt ofosed to apply Puiecan v, Lasisiaan,
gl U 8 145 (16R), retroactively, T Baewan, the Court
held that a Statie eoull et by & rogieest fur a jury teaal in
a seriong criming) easet” Althongh it recogniced it o jury
m o & e J{mn'rs to prevent  arbitrarioess gl repression,  tho Conrt
- refusad to sonelinle that every trial bofore o Jinlge wes unfair,
e ;. Similarly. in Goss the Comt recognized that the failure of
RET; military conrts to provide jary Tnn]ﬂ afforted] ineilentally the

: truthfisuling process, 413 10 5, ab 6810, Nevortheloss, e
Mﬂ“(‘mm refiseed too apply f}f,ﬂI.'n.l'nmr v. Parker, 305 11 8, 258

(IO} rotroastively bewausa the r:ighl too o jury trml hail
other elements, pmely, avebling exeestive sentenees ail e
vaililig prejulice fron prosceutoral abuse. 413 U5 an 681,
The (VCallaban change of law odid ool respean] exelnsively
o e ieath B ling Tunetion.. The Court, thoerefoee, Dl

2 Cprpeennn owas Goeilal ol Delrelonn v, Wasls T2 15 % 0w
{I[H‘\R]I ihleli Fofipssd da _|l||||h s & Fiena. SHE0 0= B (TIRER).
fetkonetively,  Alfoem cxieaalial e bl o dral h[i jiirk e | =irEE
Fhargest with sevioiss oriminal fanletgl,

A fFCailiahaine Joehd il adwdlins mibior Alani wiEdiey mrts dhiaill e
kv iey persoimwd whicm il il sotiviey ehamgel was e sircies
niilatal  'This mbeoopaentad s Do sy abefeimlants tle lasisfin

of Tmdbetiment bs grand fony posbasind by gl ey, 200 12 a 232300
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the three factors in detormining retroactivity aml il vot rely
exelusively an the purpese of the now rulo,

As has been sakl in Part TV, supra, we do sob psreeive a
clear line between the relinbility of six-tnember jurics, on the
one hanid, andd that of five-poerson paoels, on the other, We m
eannol idoclary that the wahi-foling process of essos (ried
previously  before five=member pancls wae veeessarly 20 4‘2’?
paired.  Furthermoee, the constitutiona! tnivimann extalidizlis) ﬁﬁ“
today respunvde sl wiily 1o eongern about the relinhility of '-"
smaller panele but alse o oomesry aboul mprosestation of
manority groups an duterest thnt would pot e nigll[ﬁl‘umﬂv w ?ﬂd
adlvancod by mtroactive application,  Thuas the purjwse of
this wow eonstititional riln Jdoes pot masdate rotrosetive
application so as o abwinte songiderstion of the oty .."s'!umh!

olemonts of relimiee gl offeel, "“"ﬁ’(
The rehianen clemont dloarly supporte anly |1rn-.~q1~nlivtr M

application of twlay’s decision, The guestion = shether
Goorgin has adoptod- and aintained its systom in gomd faith
rilianen on eonstitutional procslent,  Gose v, Magpdes, 413
U, 5., ot 682; DeStafamic v, Wonds, 302 175 at 4 Georgin e
adlopit ite five-person juey systom in 1801, see o, & super, oy : }‘
voprs hefore Breansan applin] the Sixeh Asentlment vight Lo
trial by jury to the Statea,  Although Villiomses suggested thint
the Court oventially woubid by reggies] o =eb s minimmm
muinher, the opingoe i Mt esse i ot foreted] wlive e
euteff woulil oeeor.  Goorgis thorefore, reasonably refrainoml
from altering 118 longstanding statnte

Th esfeid i Bhier milindnastention of justied Tron felropetive
application of telav's deesion woubl vot be fnsubstsniial,
Asin Deltefane wnl Carcerran, 302 10, 5, at 634, the anmmt
svalem hias been wilegprea s long in effect. Romopsidor-
tion eiul] he reguested in all misdenwennor enses that continoe

AT alwwibl T giatid il (e Tomidsgmmn Bveeparson ey proviss o
eprartiel bo LSS, ol foing Teiforn (b dbocsbims S Bhviens el b iToae,
T80 R, Awks N, 5 B 4,
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to present live controverses or, perhops. colliternl oonse-
ouaiees. Al o Ul oxtenit that todny's lobiling ensts ol
on Lomisiana's fivespwrson jury systnis the efeet of oolrone-
tive applcation obvionsly would exteml boymol the bondors
of the Btate of Georgia.  This potentind disraption. Hhovofore,
outweighs the uneertam foree that the puepose chanpurn might
provids in faver of retroactivity,”  Today's Dolding will e
applicad only to trinds o whieh firies wee sworn mfter the 25t
day fram the date of the filigg of s opinion,

The judgvient of the Conrl of Appeals i poverseed, ol e
case is eomminded for Turther proecedizgs oot incossistont with

thi= opinion.
1E is s orderod,

W Pl petisvietive agipilisilean G ey o O g of Eraeiniadd 414 1 8
00T, of Aegeeeenger v Nivawlin, 05 §i 8025 (10520, dbas s ajipeert
A rmitiary lalascing o (e Shoall chianeaite,  Argereiimes magninsd ilia
r:-|1|;u-u|rr|--|-'r il r|||I||h|| I'nr I|r|||u LIRS i||. IEUREILIE] rlII|-|||'I"|Il-u|r|l| (R 1 ||l
Hl L | -|-n.'|r'|l| L1 Il‘|l ||||"|||\||l_' u[ !lr Ihlllll .""i.l'llh".--lhI |-'| Al e l[il] Bl l.-l:.r pj_.ul
Rt s i b woiniesrd wers wniipegibiore ] s lnapueriont s bl dnenlinedine
Jelvrres, B 0 s e ARSN Werler thinn Dl e fuy] Werp e gl
ordliisal sgnisst il ilsargitbai Do sesomnsideeaiime ol sl iae G
1w l".q'n'l !“‘nl ||Ir|'| vareer Higrnbie o The Pt el ol Elandianr w.
Wirlwaerghi. AT2 07 3 585 (0w, whivle naguira] soiesd bis sipie Tedmi
e, R e A ebetss Sl di0 1D S 20T g0 Weraet] b, T
SR T = DY (OGS Mees Vlemdome, piveciols me gathbanen = 1o Him
Fealiieting ool Sitbom=te whiion 't b proatqmeee ol thie g b low respusinds o

LIMad coutd b

i 5 i rrstue u wt enlidiblitn of the druifitigdbne e W sl ,-!I'.L-&!ﬂmi"r

WiElE 3 [eds=1pyr bimicenwd, Wlesk il slemgativne. howe Fap dotesale it Tei
Reevy Mpampee, prosaimialady, st iF siol AR awlslomsmior enss o ihi
Cormgned Comrd sl Fualiom {mmy, f':mlri.| B B i) Duinfiarss fivies
mweiler panids.  To Beoew, am il aber ol eeemsbenihon b
Nierwssdry 8y [ Pl Hol=sleisemiing oases w0 haren Tnildbgitine s I|||r| it Narmy
ghvin gt pminsedl Tnopbiliose, ek ol emesel B 6 epirivniokm of

o/
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To: The Chiaf Justios
Mr. Justice Brem
fr, Justice Stawa

fr. Justlce WrTTE
Mr. Justite Harshall

Mr. Justlos Powel
Ur. Justliee Hobngd £
Mr. Justica Stav

From: Wr, Juatlce Blasmun

Clrculnted: . _1%.&{’.1 -

I‘.ﬂ' DM mnirnulu;ﬂﬂ: R
SBUPREME COURT OF THE UNITED STATES .
No, T6-Tol

, lew. - 1 - /
Claude I ﬂ*‘-‘-:“ Petitionor On Writ of Certiorar] o (he t 4"@

; f. eorEin.,
State of Georgis. Court of Appeals of Georgin

M Justior Bk Mo dolivered the opinion of the Court,

Thizs ease presciite the issae whether o state eriminal tnal a
te a jury of only five persous deprives the accused of the right

AA
lo trial by jury gusranteed to him by the Sixth noud ler-wﬂ"ﬁ'
teonth Amendmonts,!  Oue resulution of thoe ssue requires ns
application of priveiples enancinted e Willaees v, Florda, M
30 U, 8, 78 (19700, where the use of a six-person jury in gh=

giate erbininal trial was upliel] aeainst similar mumtminW
atipck, :

I pr T L
Tn November 1073 petitiouer Clande Davie Ballew wmm

[February —, 1078] -2-/ / (P
'

nianager of the Paris Art Adult Theatre at 293 Peach

Street, Atlants, Ga.  On Noveriber § two investigators FrW

#The Banth Awrmdiment romlst

T all sremitinl prosesiibsing, hn weci=e] shall o the riedy '-'IM
T sy DT | LIII|II'|r evial, T o smparrind juiey ol thee Siele owl daat e W
Whiieenii Ul dpbige slisll luiie leon R IETTRULELY IR T P (B TR L P I.M
b provwnedy meerraissl B G, arel v B infommied s the mgn i ‘d;
ot al the deevralinm b Jas eonlnaied witli i wilimes .Iﬁfwh & fﬁ
tin Bisrvy erimieisory jemeess Do plitoinkig whtiesess i1 bl (ader, aind to ~

e e Asststnies ol Coiomd for Dis defone "

The Menmivimbivjit s peroncimon i o Brssl b Joiey B b spalisalile M 7 ::l'
Hintee byt Fourreepndi Sosnndos:is.

145 {10GE), [hmean v, Lowisioa, EE U, 'a.?"'

77
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the Fulton County Solicitor Coneral’s office viewed at the
theater & motion pietore il ootithad “Behionl the Gireen
Dioor,” Mee, 40-48, 0. After they bl seon the filin, thiey
obtained & warranl for jis seizure, relurmesl fo the tester,
viewedd the flm onee again, and seized] it M. 8t 4550, 011,
Petitioner and a cashier wore arrested. Tovestigators retarmd
to the theater on November 26, viewed the filin in it# entirety,
soeured =till pnother wareant, and an November 27 onee again
viewed the motion picture aml seied o sccoml copy of the
film. [Id., sl 53-55,

Oni Septomber 14, 1974, potitioner was charged i o two-
eortnt misdomeanor scousation with:

“ilistributing obsecie waterials in violabon of Georgia
Code Section 20-2101 in that the saal accused did, know-
ing the obseepe pature thivreof. exhibit & molion pietues
Al entitler]l *Beliiml the Creen Door’ thal contalnesd
obseone and indecont seenes. | " App, 4-0°

TG, ol & 252000 (I0F20, Wi el ol e 1 bisic of dha allige] offonses,
was arithal 1 Vsrrilai b e neiimlale™ aml psls

“lad A persan ooonoeifs e offemes) of alisteibting ol gaiirials
when he wlls, bosls, tenfs, Iress mives, pbver s, puildiste, sshidre or
wllherpnise disssnminmn s w ally purEsall Iy vilsrppin tmziferud ol Iy |]|-r-rr'|[|-
P, kmowime e olsoei st uin dhieessl, aor wba alfees G ol i wmir whis
fumareys wiinli tniterid withy s aetei sy fooslns Prowhled, 1l 7l woml
“kwiing” el lwervii sl Ve slemaimsd oo Ve adglier aebaad s masimmiebiv
kniowlnalge: of  thie et mmierts of Woe saljesi-tigttor . aill a fersn
Niewst asvaieet rvre v Rmovclinbgn ool il ol mwwam pamiionls &0 fue fias Genswlo g of
facts wliivh Wikl g s moesaod die ool frrncleant abiin v dwib de b g
skt i ol | B Freabotie],

"“ll Materunl = aikeweri: 61 olcifiomel e 8 whale, .||||I|[|'|np; n|h|||||||.||1_l.-'
sthimlards fis  peodomiiesnd igagesil A= e pEraEel ek, ilieh ow
shamednl o wrdsul vt B mwling . sk s ewevtia, ol wiedy
withunl tovkosiinbig sietal vmli wl @, tm ndidiimm, iF g sl wanniilly
byl enstiitimrry finbte il enclor i deserifing or mepfesmmiieg sch

mniers, o . 2"

FITE O, Lo, wod, 1) N 30, o 408, pow T, Cisle B 200 rF_hullp.
T}, @itivedy sujuesedo] Dl cnricr vorsion,
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Petitionor was brought to trinl in the Criminal Court of
Fulton County,” After 0 jury of fve pursons bl beon
selected and sworn, petitioher moved that the eourt T
mojury of 12 personk. Moo, 37-38.' That eourt, howowet,
triedd s misdenieanor enscs before junes of Bve persous pure
guant to Gr. Const., Are, 0, # 16, § 1, ewlifin] ag Ga, Cixdo
25100 (1973), anl o 1S-1801 Ga. Laws, val, 2, No, 278,
prpr. TR, pand 1085 G, Laws. Noo 35, po #8° Potitkar

“ 3Pl et ool Ve Srmni] Coer oo Fidion Commy wos changod,
pffeetive Joney T 1977, T the mwergor o dhut Cones wink (1 Civi]
et of Frltes Cmiida’ s o sptvoual oowe ki o= ilin St Cuiied ul
Fultom Cimey, L G, Laves, vl 20 Noo HEML 1 nex :

O by kol B ol ilpeitive. aan e s e il ia il
Fultim Ty Beygeepi Conert. Tiog evieet fard ovisciermeir jrrsalici s
v il easen, Gl Gt Are, 0 54, %5 1, ronfitlen] e Gl Cinde § 23001
1T Aoldes o Spabi, 81 Fin, App, S0, 53 L &) 4iee o181}, The
Buperir Conrt bl Tusve Tuipunehed o jury of $2, Ga, Const . Ar, 6,
B, % alifln] e Ch, Chebi EU-3000 (09706, P dlwe Bl Biid
W e g yoey on ||ri|.||t'|r||;' Hhe e el Ul e Cemineial i isr vhie =5pearsr
Capirt, skl il lesd ivial Taane dls pmouibler gaee eilatial ool
prinit i il die gapvsess goamateed ham ambor e Foniftoaih Anminh-
mient.  Bees 12=BE 0 “Thie iramsdor wne abmdml, Wi hoe oot pcsansd il
corntictvtmon Fiofore Shds okt atel we ada el fgoch ol

BN RN ke Bavw, (e VORT =T3S, sl fies o poatd ]

“Thin prveaadimze [in il Crivemiad Coprtoof Atlamin | aflir Snfvrtiitaon or
pecisi i, el pmform s the milie gronrieg like jusssalbigs in ke
Sujguerivir Camprrs, el ihal ole fore b ol smirt, @il consisi ufl five,
o Vwj stmiekoin glierpmiele B s lobopdanl gal Boare foom o peeiil off
fwielivee Ve alidermbanit shill bai agmi il ja Fooer (40 = rikr= ol e Biste
il G40 mewd the five memioiee ineoes shall campaess i forse"!

The ehisl 100G ataniie oluosigs] e soomsl of e Crisied Coork of
Afbunia i ol Clrmpnnl Lo of Fuliop Cwanis 17 owas atimieial ot
s oral urmmnenl thint ol dsis parmienlae ok e Georghin amjdoal Towor
{han M fimar=. T, of Uil A 25,

Fifeetive Mande 24, 00, ils momiler of jomsrs in 100 Cropoed. G
of Filiwin Crptv wy ehiongal Tron five e gs, VR G, Lo wval, 3,
W DOEEL, v SHEIN,

Trrespstin ool 10n sieey il Chaargia jore inoa exisdoad il T !lH|I:II' 1]

Venndier, pnt ik s b mmmimais vole,  Mafl v, Stete, 0 Ga. Apgy 162,

50 5. E. 835 (1911).
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contonded that for an ehecenity trinl, a jJury of only Ave was
constitutiomally madeqgunte o sssess Uhn contempoenry stasels
ards of the commuamty, Tee 13 38, He also argued thae
tha Sixth anil Fourteenth Anendiets feguoes) a jury of at
least gix memibers in eririnal eases.  Fd ot 38,

The motion for & 12-person jury was overriled, amd e trinl
wenl oi Lo 18 saclusion hafore the fivesperstin jury thak b
been impaneled. At the eonclusion of the trial, the jury
delibernted for 38 minutes and returned & verdiet of guilty on
betdi eotiiils af the pecisabion. Mee NE-ME The ooird
imposed & genfenee of one year aud o SLOK fise on cach cound,
thir periods of incareoration to run conearrmotly ool to b sise
penitled wpon pavisent of the fiees,  Ree, 10607, 2000 Afwer
a suhsequnul hearing, the court deiied an ameaded motion for
A new trinl.”

Petitioner took an apyweal to the Court of Appeals of the
State of Georgin,  There he argeed: First, the ovidomes was
insufficicnt. Seeond the trml court eommibled several Firsg
Amenilment errors, nanmwely, that the Bl as s oeatter of lpw
was pot obseene, ol that the jury instructions ineornectly
expilained the statiland of selenter, the definition of obseonity,
and the scope of communily standarda Thivd. the seiores
of the Alm= were illegal. Fourth, the convietiong on bath
counts had place] petitioner in double jeopandy beenise he
had shown only ooe motion picture.  Fifth, the use of the
five-member jury deprived him of s Sixth aml Fourteenth
Amendment right to 8 trinl by jury, Tee 222-24,

¥ Potioner, o his el mots foe o govwe tead, angaml el the e
wete spfoesl Mlegnlls vimber o defective wnrmi ¢ st Whie admreniiy stnlnie,
B 2620, wighadesl P Fiest, Fooarily, Filnly Sisehe ol Faorbeonih Sl
et s AR s bt ek et boia Tesill jilsoenl prdifnicg Ja laiildi friguinly,
ne violpisin ol the Filll Ameodomsesn ol g, Oshe § 22 ba § 107880 Had
Wl eviims wae insillielent o saipeirt the venbioks: ikt ile risl aonerd
rrromasmiely dseligles] that bestimoiy of & dbiclemse cvquerd witiiess, gl
Wie pnirt™ insstroet e o Smentor gy shirced Ve Smmlen of gl
Lis e ofcase, oo B2,
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The Court of Appeals rejectsd] pelitioner’s confontions, 138
Gin, App, 530, 227 5, E, 20 050105063, The conrt nelepemdently
peviewel the Blm in its entivety ool Beld it o be “hand core
|:urn-ugr|ph_1r" and “vbacene as g ontler of consutotumal Taw
anel Taer” M., mi 532-533, 227 5. K. AL ap 67408, The evis
dhenee was suffieient to support e jury’s conelugion that ek
tioher possessdd the roqoisite seinnter,  As manmger of tho
theater, potitioner had advertsed the movie, had solid fickots,
was present when the flms were exhibitod, hal pressed the
button that allowed entraner to U seating nrea. ool hedd
locked the iloor after ench arrest. Thiz evidones, aeeondbing o
the court, met the copstructive knowlslge stailard of § 26-
20l The court founl no emors in the instructions, in the
issuance of the warrants, or in the presence of e two eone-
vietiong, T its consideration of the [ve-person jury issue.
the court noted that Willinwms v, Flarida had vou estabilshed
i eongtitutional mintwuin wenber of juroes,  Absend a linkil-
ing by this Court that a Rve-person jury was eonstibitionally
inadequate, the Court of Appeals consulerod ttsell bownd by
Sanders v. State, 234 Ga, 580, 210 8 E, 3] 838 (1975), eert
dhenied, 424 17, 5, 031 (19781, where the eonstitutionaiity of
the five-person jury had boen uphebl,  The court also cited
the earlier ense of Mclwlyre v, Stale, 100 Ca, 872, 11 5. E, 2
6 (19407, a holiling to the same general effect but without
elaboration,

The Suprenie Court of Georgis denisd eertiomri.  App, 26,

Tn his petitivn for certiorari here. petitioner mised theee
ismues: the upconstitutionality of five-person jurv: the eon-
stitutional sufficieney of the jury fnstructions on scienter ad
eonsiruetive, rather thao setunl, knowledge of the contents of
the filrni; ml obseenity vel sor,  Wo grantod certioearl. 429
1. % 7L (1977).  Peoause we vow hold that the five-
member jury does not satisfy the jury triel guarantes of the
Sixth Aneendiment, as applicd o the States through twe Foue-
teenth, we do not reaeh the other issues,
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The Fourfeenth Ameodinent goaeantess e righl of trial
by jury in all state wonpetly eriminnl ense=,  Dupean v,
Lowlgtana, W 17, 8 W45, LA0-062 (10680, Thee Cpurt i
Duncan applied this Sixth Amendmwent right (o the States
beenase “trinl by jury oo eriminal onses is foodamental o the
Anwrienn sehonwe of justiee,”  fd gt 140, The right attuehes
in the present sase heeause e maximuom pebnlty for vielating
£ 20-2100, a= it existor] wb the tioe of the allogis] offeimses,
exeeeded wix lnoiths boprisomment”  Se Boldww v Noie
York, 30047, &, 66, G560 ¢ 1070Y Dopacon of Waoers, 1,

In Williana v, Florida, 300 1T, 8_ at 1000 the Court real-
firmed that the “poarpese of the jury trisl. a5 we noted i
Duwcan, = w prevent opprezsion by the Govermiment,  Pro-
witling an secuss) with the right o b tricd by 8 jury of his
peers gave hi an iestimable safeguand against the eorrupit
or averzeplous proseciitor mmd againgt the complisnd, hissed,
or eeceptrie julge  Dugean v, Loosigea, (301 U 5] st
156." Bee Apodoen v, Oeegon. 400 17 5. 404, 410 (10T2)
Copinion of Wrrre, 1), Thie purposs is attanws] by tho pars
ticipation of the oty i determninations of gailt sl hy
the applieation of the eornineh sense of Tayimon wlio, as jurors,
eonsiler the case.  TFillsames v, Floeeda, 309 U, 5 at 100,

Willtemes Biehl that these functions gl this purpese eoull
be fulfillesd by a jury of six mombers.  Ax the Courb's apimion
in that exse exploined st sope leogtly, ol at 8600, sonmion-
law juries ineluded 12 members by historieil aceident, "unre-
Iated to the great purposcs which gave rise fo te joey in the

T Tl peaximmin (L3 |||||:| foE n |I-|j'||.'5|t"l'h|l1 ol " Hliﬂll.ﬂ“'llllll" in ”l"1|1"1i-1
i B0 wye imgsrknnne il fas o De gl 12 amasbsl e m Fioe ol e
el AR, e Tk, U, Chple B27-2500 (1972Y,  Wigh dle hings
-!'}II.-',’!!'II ifTisaeninl 1:_!.' WGE Ta, L=, vl T, Mo o3, 1, 0 s siffiouses
leirgnl sgnbist  petbionr wisbl e Do pmislinhile “as Gor g meaks
Biesiniar ol w i‘|1ﬂ| vl .'Inl'ﬂullrl'l-l 'I'.I:.Iilh"l“'.lI wtil 1= B 1Il"|'l-l||'l' i
it uF il b exesnsl 1 mmide, oo lsn sl e sseees| 25 06000,
wt bl G, Gondes § 2372000 (o) [Bugep. 1957,
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first ;rllll:u.” Fe., at 8O- Tha Court’s eatlior cnses (it
limal resstmrirel thiee diimmbser 12 0 bee constitationally eompsedlol
were sob oo one sde beenuse they bl not eonsidered Tristory
amd the Tupetion of e Jury”  fd, b 092 Ratlier Wi
reequiring 12 wianbers. then, the Sisth AnweiFeer imdntes]
& jury ouly of sufficicnt size W promote group sleliberation, o
insulate members frony outsile fntimidation, sl e provide
# representativo erossscetion of the sommumity. B, st 100,
Although rocogniaing that by 1870 Lty sngurien] mesearch
haul evalustend jury performsuee. the Court Tonid e evideace
that the reliahility of jury verdiets diodoislosd  with  sixe
momber panels.  Nor did the Court antieipate signifinnt fif-
ferenees i pesult, ielwding the fregueney of “hong” jures.
I, an YOL-102, ol v, 47 ol 48 Beeauss e reduetion in
size diel vot threaten exclusion of any particalar dliss froan
jury roles, sonecen thal e representative or oross-soelion
character of the jury woull suffer with s deerease 10 six mem-
bers seemiee] “an worealistie one fd, afb 102 As § woijee-
guetiee, the six-person Jury was hekl nob to violate the Sivth
and Fourteenth Amendmaents,

m

When the Court in 1Willims porvitied the reshustion i ury
itie—ur, to put it another way, when it hebl that s jury of six
was nol uneonstitutional—il expressly reserved rallng on the
taue whether 2 number sialler then six passal constitntionsd
scrubiny, [d., st 01 n, 28" B Jolpson v, Lowisunn, 400

L T ﬂ“u", nqrrlnl TS ||H.|;I|'|'|1|'||1I|ﬂ'|- mTILI il‘l T‘um!ﬂ'r-ﬂ i :'!‘,Itl L
T B A0, S (i), ] verniin Bnvaor s, s T fanie w1 malel Htrlea,
i l:' $ ‘.':'ﬁl R [ VRN | Mk v, DOmiled Sladea 10T LD, BOADR,
18 s (13K winl Magiwd! v D, 150 11, 30 550, 5805 11€H0], iai Ehyre
Pepgmmbi besiinm Wies & eomstinidinaal sepsimanein,

B i kb siiminl Teetiontn b Ceavrt sshils "W Ly (6 oreesielan Tre Ah
s fan abebermidne whinn winiunon nombes e s gomstinne o o’ o
et it lisidel. Pt wis bs s it midpdnnam,"

Teospnenchomn gricks vy b st b with gleabme Tnurabues by wln
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. 8 356, W5-366 (1072) (eomaurring opiviond.  Tha Court
refusedl to speedate whan this sosealld “slippory shope”
would becoime 1on stoop, We laee now, howeyer, the woe
folil question whether a further: reduction in the stee of the
state eriminal trinl jury does make the geade toa daigonos,
that s, whether It inhibits the funetionbig of the Jury as an
Institution 1o & sgnificant dogree, aml, i =0, whethor sy
stafe inferest eounterbalunees aml justifies the disruption so
as to preseeye ifs constifutionsliby,

Wilhams v, Florida anil -Colgrove v. Battin, 413 U = 144
C1073) (where the Coort held that & jury of <ix wenlbers did
not vielats the Seventh Amedment right fo 4 jury teial oo
civil case), generaled s quantity of scholarly work on jury
gize™  These writings do not draw or ilentify n Diright line

it s 20 i e mhaave i Tse ompibiimmins, B canmiol Uie Dadow thie pididamm
Thirre 34 win jsile'r G deirrn ™ Benil for Wesjauden) 4: T of Oral
Arg, 24, We, hiowever, di il porept Uin propesivion th Te =tsting il
el =% e wlsve™ il et el plimkioiin the Cisipl, v bl
wartumy, bl Vi mr benet the ember flve wos comstiomimmnd Tosienl, e
Coort, swia Boabidvg ihind s ghissed pomstitaitiomal mstar bk wie rescrving
fudigmene s e manpler biss i six,

WE ge M. Bake, Jury Verdicls (WG (heminadier citinl we Saka)
Vagtin aiml Feitg, = En-Man .nur_u.. 1T B Tl L. Bhi=e, RS @ JHIEY -
Pavis, wb il The Thwissm Powresss of - wwl 12 Wpaag Siek Joris
Neigmenil Uvandinnnis miild T Thinds Mgty Babes, 5200 r ik S,
Peprh 3 (IOFEN: Damenml, A ey Espemmont Bepoadvaoed, 3 1 Wirk
Fobn Rl S (1940 Foedoonn, “Prasl b durss Crnere o Convat s,
Jivey Biae didw] FPoper § sl Pegs J1 Ervsps, 362 i Siar 20 (Apeil B2
bt ter oied oe Frnalmiad 0 Dosiiisie ol Jinbickal il rabbiai, &
Crtgrriani ol e and TwlsvesSenled il Jures in Now  decses
Bugwriar il Conmiy Conmte {10725 Lotpert, Upeesveriog — Somlisnemmne-
™ Dhifferraiess: Emgdrieal Mesearcy mmil e Jerv-Biee Crias, 78 M, L
Brasy  BEL TUWTRT A bopetnalee vl e I..!'.lq'ﬂ-l'” Nagd & Nel, Dsslissijve
Wil to Dbermuime o Ogidimiem iy Bise od Froetmn gl e
Cuirvlet, 1975 Waeli T, Lo 0 0588 | leevlmiltor sim] ge Nopd & Niwl)e
ey Jerscy Cromamel Loow Hevenm  Coapuesam,  SsS0oedeer dorus
G Lh 0 Pabei, Setistivul Stimlies ol ihie Cdete ol BoeXinn vrsie Twidlvis
Man Jiires, 1 W, & Mary Lo Mew, A2 (1002} (lenrhsiier sinl. ag
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below which the nwmber of jorors would vot be able to fungs
tion as resquired by the stamlards souneiated w Willioms. On
the other hand. they raise signifieans questions about the wis-
dom amel eonstitutionality of & meduction  below s We
examine these conecris:

Firgt, rocout empineal data suggest that progressively
stnaller juries are less ey to Tostor effective group delibera-
tion. At some point, this decline femls to pecurate. fact-
finding s ineorreet application of the commony sonse of the
eommunity to the facts. Conerally, & positive eorrelation
exists betwenn group size pnd both the quality of group per-
formanes al group productivite” A variety of explanations
has bewp offered for this comedusion.  Several are partioularly
applicable in the jury setting.  The smaller the group. the
bess likely are mwnbers (o make eritical eontributions neees-
sary for the solition of a given problem.'” Beesus: jurcrs

Philsn] | Sake, Temiriann ol Beencs Ts N Fxetise, 0 Trial 18 X -Thos,
1974 Thomgeon, Siv Wil Py, 10 Trial 12 (Nov-Dee, 19540, Heid,
Tavdve o Tnwt, 10 Trial 135 r¥ov=Dhen, (90000 il el e
These Wers Some Thie [imamtbin o ol Feleal Jure, 35 1 Chi 1.
Thow, 00 (1050Y iberrinmitiee pivel s Haasad b Bewsed, The Wiming o iy
Ao Jorv, 35 4, WA 10000 (1930 Bl & Dhssomd, "Twineing
Enpbtieal Exllenee™ ap fhe S5 Masnlber Jie, 40 1L Ulh L Jiev, 250
(IOTHY (Demvindior eilod] o el & Tiiaimomi i Mg Ther Fiffaun ol Jnry
Rige o i Prulebdiy o Couveebioss Ay Exalimoin ol IWilfame v,
Fliriata, =2 Caas W Weeo L. Wed, 3389 (10511 ifwenemmdver oie] ws St
Crat W Mesds MNale, Skedbomder il TaelveMomler Toaris: An
Euprivhend ool of Trind Hesilte, 017, Mich. 1 1o Bed, 651 (19750 Nl
An Emipiiriesl Suly of Sixe ol TrsdveYembsee Jhry Dot Makig
Proweasea & U Mieh, A, L. Hof, 712 €1050)

Y o eewenrediers T ssmairassd (e Bpediegs of 31 dimlios ewliich
the size of gronps feom Dwsi G 20 nvnbers was s impsrrn semindde,
Thev vwmebilind that St wory o elitbns voder sliel smalbie grosps
veom: ehipaerinr in b epiiis of goeij periommnies aml ghoip jorrus [t vy,
Thimuas & Fiik, Ffobe ol Gpwige Stee, ) Pevel. Bull, 370 508 I3},
eiteal mn Tarmmpeert, o) 6B B ks nd T el aea U0,

o e By Wi iy versis Tl dios] Peoldinn-Salkving, 30 1, Ay & Han,
Paveli, dis, 70 (10800, eitan] din Danajeert, mi A8 anid Bz,
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take no notes, memory & inportant for aceurato jury delilerns
Lonk,  As juries deereaso in sizo, thon, they o les lkely 1o
have menbers who remenilat encl of the inportant phecos
of evidener or arguownt”  Furthermore, e smaller the
groupy, the loss likely it i 1o overcone the bisses of e memn-
bers to obtnin min oeeurnte result. Wheo balividoal sl
group decisionmaking wore compared. it was seen Lhat groges
performed better becanse prejwbicies of andividoals werr fre-
guently counterbalanesd. aml obijectivity resulted  Groups
algo oxhibited nereased inotivation and self-criticimn, Al
theae ndvantmges, exeepl, perhaps, self-motivation, tel o
dimiish with group size. Because Juries froguontly faee
eomplex problems laden with salue elioiees, the benefits are
important gl should be rebaboel,  To particolar e counter
balancing of various bigses is critical to the acearnte applicas
tion of the sommen sense of the conmmunity te the facte of
any given ease,

Seconid, the data now raise doubis about the accuracy of the
results aehioved by siallor misl siallor ;mnml.aﬁﬂiml
stinlies suggest that the risk of eonvicting an Innoeent persor
(Type T ereor) rises a2 tho s of the jury diminishies™
Beeanse the visk of acquitting a gutlty |:rﬁ||.||. i Ty 1T wrrur)
inereases with the size of the panel,” oo optimal Jury sise ean
be selected as o function of the interaction between the two
risks, Nagel & Neof coneluded that the aptimal siee, for the
purposse of mininizing errors, should vary withi e iniportaoee
attached to the two types of mistakes. After weighting

W Rake, ot FT b weip s s Relley & Thibani, Groep Proddin Sl ving,
d Hamlfweok of Bon, Peeh. ws=al ¢S ol 0 Lidae aml B, Awlerson
T ilwrrrinsl b e ite] ae Bl & “Thilani |

" I.lﬂ“lll"ﬂ, wl Ayl ey Mrmdinsl. A 'r':u"]nl'rll-l"- Sl o
]H'IIII'-IIMII, 1'l."|||-|r:|'i'|:|, il Cireige duplgmwms , &3 0. Ab & S eyl 55, 55
U'.I-ﬁ!.ll. - H1-|I|'_'| & Thaibsiil, ol aly,

W L, i O ritig Wi, s, e 14, al SRl

H Freslnumn: Sape & Wil

W & Nl ol 4G




T =0T
BALLEW », GEORGIEA 1

Type 1 erroe ns 10 toies jnoee significnit than Type T1 por-
haps ot an unressouslde sssumption. they eonclinhal that the
il jury size was betweon six_god eight.  As the 5iEe
iliminished o hvo aid biclow, the weighted suin of errorz ji-
creascd boenuse of the eilarging rigk of the convietion of e
eent dofendants™
Avother doulst shout progressively sialler juries arises from
the inereasing incongisteney that resuliz froon the deerenses,
Baks nrgued that the “mofe g jury type Tosters consistency,
the grmater will be the proportion of juries which sleer e
cormeet {7, &, the sanwe) venlict and the Tower “errors will be
made.” M, Saks. Jury Venliets, 86-87 (10771, Frmn his
moek teinls held before wsdergraduntes wied former jueees, T
computed the peereeitage of “eoreoct” decisions rondered Toy
12-person and six-person panels.  Tn the stiident axperinent;
[2-person groups reaclid correet venlicts 835 of the thine:
-gix=porson pancls reached corroet vendiots 605 of the thne,
The results for the Tormser juror stady wore 715 fur the 12-
person groups aml 57 for the sixeperson groups,  Hid.
Waorking with statisties desersbed in H, Kalven & H, Zewsol,
Thie Atiwsriens J?.T;.-‘MHHH; b, W] o Mool fiesbial] the aviers
age convickion propensity of juries. that is, the likelilom] that
any given jury of o set wonld eonviet the defemdant.™  They
foumd that half of all 12-person jurics wonlil have average om-
vietion propenzitics thal vacisd by no more than 20 points,

Wl gl fhgR 00l U2 Frislionn maedies] g sioilar Funu At
e virisl e spquaseamm ol gl jo bl coisied il Thib g goiliy
{her grersii apeseansl, les meeaber e chanee il @ sl ete peiid] sl
praviet wliwny o T2imemider gl wimill ol s oy slas e ol
ihe mk ol Typs T e wonshi] imvepeise, Frieslomn sl witloii o eog-
iifestinl eortespoduling alvirioge o malanbig Type N oornie. Friodmat,
nt &k

W] A Newl, ab TEE 070, swmelinlis] ol thin uverage jurse ool @
L b T A TR T ST B Trevprentiy Wisiin By A, = 'I-'lll-ll-'lll'! i
inlanl T ilio fegiame S5, T adlier wimds, it thar aviemee ey comenliad
e dviinige s, II.T_:?;. il i Jp wnidlel vislie b Wik '_h'l_
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Hall of all six-person juries, on the other hand, hal pverage
eonviction proponsities varying hy 30 paints. a difforenee they
found significant in both real and pereentage terine ™ Lom-
prert renehied similar results whies be congidecs | e Hiedihood of
juries to eompromize over the various views of their nusnborg,
wn important phionemenon for the falfillisent of the eonman-
setwe funetion, Lo eivil trinle averaging ocours with rogspect
to ciamage anmounte  To eriminal trinds it relates (o monbers
of counta aml lesser neloded. ofenses™ Al he predionsd
that eompromises would be more consistent when  Infger
juries wern employed,  For example, 12-person juries coubil
be expeeted W reach extrome conypromizes in 4% of the cases,
while six-person panels wonll reach extreme results o 10955
All three of these post-Willtirms stuilice, therofor, rmise signifi-
eanl doubiz about the eonsisteney miad relinbility of the doeci-
sions of smaller jurics.

Thirl, the data sugggest that the venliots of jury dililwra-
Lion fi eriminal eases will vary as juries beeonse saller. aond
that the varianee amounts 1o an mmbalanee to the detriment
of one qi_:l::_ the defepse.  Both Lempert mind Fodsel fonmd that
the pumlwer of Tung juries woukd diednish ge the panels
deorcpsed in size,  Zeisol sab] that the nmmber woulil be out
in half—from 4% to 24% with 8 decrease from 12 (o six
members™  Both stwlies eophasizeil that juries in erimioal
cases generally hang with ouly one. or more likely two, jurors
reinmining tneonvinesd of guilt™  Also. group theiey saggesis
that a persoil in the mivority will adbere to his position man
frequently when ho has at least one other person supporting

AT e eveesie: Tonor Deving o reiwietime ety of B tlie
mvreage I2-mmmber jury progeieiies  mgel fran 5T e Sk Te
AV aknagirtli irj.'_l 1lhllll|.-|-'l|‘-l-l;- mlmn.l frviiny Sl o <8I ";.'lulj &
'H'm'!, an T =02,

i Tasppee, a0 60,

== Newonl, Bk, ot TS Rati, Chisn W, T, sl 545,

2kl ot TN mevrd, Lomagert, nf FET, Pad s Snkis, a0 SRR,
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T —OTINION
BALLEW & £3R0MGTA 13

his argument.™ Lo Ui jury setting the signifieanes of this
tendeney is demonetestod by the follewinge figures: 11 & minors
ity viewpoint = shared by 1050 of the conominty, 2827% of
12-member juries way bo expects) to lnve oo mnority ropro=
sejitation, but 5315 of sixamember juries woubl have nobe,
Thirty=four perecat of 12-pereent panels could e expected 1o
have two minority mesbers, while ondy 11% of six<memboer
pavels would have pwe™ As the numbers dingpish below
1%, even fower panels woulil have one member with the minor-
ity viewpmomt aml sl fewor would have two, The ehanoe
for hung juries wionld deeline aecordingly,

Fourth, whai has just teen said abour the presence of
mianority viewpohit as jucies deercase in size [oretells probe.
lenes niol ouly For jury decisionimaking. but alss for the ropres
sentation of minority groups in the commumty,  The Court
repEnledly las held that weniingful eonmmunity participation
caninot he attained with the exclusion of miinerities or other
ambifialde groups from jury serviee. 16 s poart of the estal-
lishieel tradition i e pse of jories as fustraments of publie
justiee that the jury be a bady truly. pepresentative of the com-
munity,” Swith v. Texas, 311 1. 3, 125 130 (4, The
exolusion of elenuwnts of the eonmmuity from ot pation
Yeontravenes the very blea of a jury . . . composed of ‘the
peers or equale of the person whose rights it s seleote] or
sunesel o determine ™ Carder v Jury Comnpieei, 306
T 8. 320. 330 [ 1070). quoting Straeeler v, West Virganra, 1060
U, 5. 303, 308 1870},  Althuugh the Court in IFillsaws con-
eluded that the six-person jury did pob fail W represeut wle-
queately a eross-seetion of the community. the opportumty for
yneaningiul and apprapriate rejresentation does ilecrenss with
the size of the pancls,  Thus, if 8 minoeity group constitstes

8 Laply, Flpeds ulf 'r:|,'-|t|ll Vrrssnite st thee Wlim] B lom il D taar bt
rof Dsuwbgmennts, Clrg Dynansies, 10, 08007 (30 ol T8 Coptwrighl mond
K. Bnndler, DU, intial wib |..1'||'|p-|'|l. il thrats

- Lenigwrt, ol G, G77,




T0=T01=-0PINTON

1 PBALLFW o GEOROTA

107 of ihe eombomnity, 53079 of raulomly  seliscted] s
member juries couli e expeeted w bave no minority repre-
poptntive mmong Uhinie nwinlwes, anid B85 pob to have bwvo
Further roduction i size will erect aikilitional barcers Lo
ropresen tation.,

Fifth, swernl authors have bbeodified o jury  researel)
methoedologien] problims temling to mask differenees in the
operation of smaller aml lomger  joees™  For example
beeatse the judicial systemn halles a0 many elear eases,
decisionmakors  will reach shobllar results through  similor
aralyses wnost of the thie,  One stindy conelide] that saallor
and larger juries could disagree in their venlicts o oo o
than 4% of the eases,™ Digparities. therefon:, sppear in
only smiall poreentages.  Nationwhle, however these snall
pereeiitages will reposont o lange niniber of cases. Al it s
with regpeet (o those cases that the jury irind rght has s
grentest value, When the ease is el gl Uhe guilt or diio-
eenioe of the defendant is vt reslily apparent, o progeeely T
tioning jiey systemn will insure ovaluation by the common
seise of the consmunity and will also teid to insure accuraie
factfinding. ™

FF Pliiel ¢ Saks, ol (N0

B Pt il S-GER Nopd 0 Nl ot =0T Sule, Tzmaruiee of
Brieqer b S Fenpen, 00 Vsl b 4 (S AUve, IEAY 1 Bl & Tl
al D] e N, O W, e, gl RS,

== Leipuerl, b fl=BAS

W eaaed & D Bove efineme=] oo of 1 e omgsirtind sk
TSI TET RIS T o TR - L TR TTE TR TR il Ilh_rlll_ lin Mo, Ao
Fropiminl Brmly ol Fie mwl TochsMeader din | ewisdomne s kimg
Trowesss, & 11 Ak, 40 L Wel, F1E (R, e putlge Bestod e
eledilepathime gl Tarpee sel snallpr puuls D sbiinsig i sois all lditl glm-
ihiz Wil |:|||.|' vl o wiede noek el Viael, e wasn . vidweermsl
sinilimimalible sicldetn wand aeead] e wlweibior e gl I8 Yl baami squl-
g U0 s, Alichizan Ew predbulal ooy D oof el nleioe
migdligern,. UM i 1 j|u1-=- fasiga], wol s Fosmn] for 48e pehambafi. This
Bind Baderd & Dhagimend 06 v gl
P evidenee in the ense ovorwhelnadigl Goooesl the Jidondiniet. . . .
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Btudies that aggregate dats aldo risk wasking ease-by-onsg
differences o jury delibersitione.  The authors of H. Kalvei
aml H. Zeiesel, The American Jury (1906, axamined the judge-
Jury disagreement.  They found that judges beld for plain-
tiffs H6% of the tioe nmld that juries held for plaintifs 5000,
au insignificant difference, Yoo easecbyeense somsparison re-
veslinl julge-jury dissgrecment o 2290 of the eases.  1d,, al
63, eitead 10 Lenapert, ol B30, This easts doubst on the eanelu-
mon of another stuldy that comparsd the aggregate resalts of
pivil eases tried before six-member juries with those of 12-
member Jury trials  The investigator i that study hined
elaimesd support for his Lypothests that damage awards il
not vary with the reduetion in jury siee,  Althougl sonwe
wight say that figures in the sggregate may have supported
thia eonclusion. a eloser view of the eaes revenls gronter varin-
oot in the resalts of the smaller paiels. (@ o, o standen] dyvis-
tion of $58.335 for the spcemember juries. pud of $24 534 for
the 12-member juries™  Again, the averages imaskis] signif-
caid case-bv-gase ddifferopees thuet nmst be consideral whien
evaluating jury funetion gl performmmes,

This: wverpemeriog I meakes il exporimen iredevanr, O the Siees ol
s e, any Jiry umder sy eales ookl pededdy less arrvesl o il
waim vk Hr-:'n-r-, v et Dl Fevnn 1 hde rifru'r|rrrn|| liak Hpw b
gesterily liie o offeek oo the venlicl = unjemisildn ™ Sosd & Do
mwiand, gl 57,

o alaai D'iu:l.lull, A s F.h:]n--riuuull. Ih'-l'lll.‘l]:l-'ﬁ‘ll. ¢ IE Alieh, 1., M. 520
(1074Y, The eriviiied stisly wge sl amil mdis] fopusi 1 the Uil e
Cafgrante v Fadfin, 453 118, 140, 059 w, & (1033),

B Nl Sig-Meslar wnl Taelve=Xlemler Jupi=: Ad 'F.lll.litinlt
Hnul_r al Trinl Tresmbi=, B 0 Mk, 3 Lo Hed, 630 11530 Thie abus wiis
etleal il Felleed diguain Bie Cadigroeie v Babtin, $58 T 8, a0 150 0 15

B bl W TMainamd, @l SR Thiess anller= slse eridicass) 1w
Mirkigam stnrly Noensgr i ngiwreld tws affive insparion) clossges thao bl
persrped whion e st o bl frithes wus dhrmused frmi 12 b sl nen-
Peers: A wenlintsy famend, whiel pyemmmaeed wttbopments, lol Teen fid oo
elygrad, nod pudies tlent perniiiies] alissivery ol Soorania jedicy leiajis lhed
Tahen effvel,  Bee Baks, ab bk
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While wo adhere to, avel reafficin our holdiog in Williuame v.
Florsda, these studbes, most of which have been minile sinee
Willrama was decided i 1970, lead us to coneloib: st e ata] -b"
purpose aidl funetioning of the jury i 8 erimonal eeinl e
serlously impaores], sl b g eonstitutioual degres, by g e die-
i 0 slee to below six enhers, W rerdily adimit thae we
do ol pretemd to dJiseorn o clenr Jne betwems R et
and fve, But ihe assonddial datn eaise substantial ol
about the reliability ani appropriate represontation of panels
siinller than six,.  Beessse of the fundssastal Sogsortame: of
P jury prinl doodlee Amerean gestom of erimioal jystie: gy

deeisionmaking. {bat wnl differenecs i vordiota,
anil that provents juries T traly mpresesting tear -pomes-
miunitios, attiios constitiubionsl sipnificanee,

Chsorgim here povsiiils o porsargive arguinint-that a nndocs
faivie £ five dloes ot offed 'iIrIJH'LI"T,allt. Bixth Awsedioent imier=
eals, First, its rolinnes oi Sobineon v Linpetann, 400 15,
Fabh (1072), Tor the proposttion that the Court previougy s
approved tho fve-porson jury = paeplacsl, To Jobnson the
potitioner ehallenge] the Lovisianag slatute that peouited
felony  eonvietions on  less<thep-unanimous verilists The
prosecution had to garner ouly nine viotes of the 12-nmimkeer
jury o eosnviet noa felony trial,  The Court Lokl that the
statute did vot vielate tho Jdue process guarantes by dituting
the reasonabde bowlit stasaland,  fd, af 383 The ouly ilis-
cussion. of the Bvi-persoti prneds, which heard less serfuus
offenses, was with respect e the petitioner’s egusl prrotection
challenge.  He contonded han moqudeing anly nise visnlses
of & 12-persoti paieel to donviet oo felony case was o dupri“! C
of ogual protection when a unanimous vendict was reguired
fromn the Givemember el usel in a8 misdoseanor Srial.
The Court liekl meroly that the classifiention wag not Invidi-
ous. fd., ot 364, Boenuss the ssoe of the constitatonality
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of the fivestnembeer jury swas not then before the Court, it ofid
ik reebe g i,

Sevond, Georgia argues that s wee of Gve-member juries
toes wot violate the Sixth anild Fourteenth  Amendineits
bocouse they are iisod only o misileiepior e, s
rersons Ry eonstitunonally  assess the felony  charge i
Willinana, Wi Stale rensois. five persons shooll be g constitu-
tionally adequate vomber for a  misdonesior sl The
profilem with this srgement is tiak the purpese gl fonetoos
of the jury do gt vary sigeifiesntly with the inportanes of
the crime. T Baldwiw v Vew York, 300 U, 5 G0 ( 1970,
the Court. beld that the right to a jury trial attachol in both
felony and wisdemeanor cases, Only B cases coneeriing
truly petty erimes, where the depreivation of liberty was -
inal, did the defandant have no eonstititionasl vight to triml by
jury. lu the preseat suee the possible deprivalion of Lleriy
it substaptial. The State charged petitioner with  misde-
moeanors Under Georgin Code £ 26-2100 1 1520, aml he las
been given eonourreil sentences of ooprisonimend, each for
oui Your, mol Aoes of $2000 hove been nposed. We gt
conclimle that there & less el for the fmposition s e
ilireetion of the commme senss of the sommonity b this guse
than when the State has chosen to Inbel aon offesse o Telony
The el for an effective jury e st be judgs) by the
saiive standarids annouies] and applivd b W ilinis v, Fliseido,

=2 W b it pelly il AlY First Amrii e liegusr] akl this egiee (g Dol
il Brcosguersaon  jury  msammad s Novorrledisse, Ao austane ol it
piliatanes ol Mo misbemmme s agansl ikimise sappoms ils
tedual 1 abbingniehy betaren felanirs dimd nibadctseimiste The spgbied o
af The smwrniiics's stodkirds gl comnmea) s b i s leeemng
Pirbils 2 s p |I||1'|_-- wiapst ik o il ;|ll||l1. Nigig] slmmilanls, Sea= Willer w_
Coliforana, A0 0T B 15 (19540 Tine ngeint iy for ligussnwnt ol
avprrenellog by g overnesboss grrasunitor ar g Digasl o 5200 lisst s
Elgnllleadil i an elasipddy TRl s B b sieeesining adi el by
Th':l LITER] llllrl- jme |'|u|r|LL|l FiLdEs |.|| In‘.—lll-l' “||I |I!l.l-|i'|li1'| l!|||-lp|' ||I|I.I. ].-.l
b 13 1% P2 T TP FTTTR T T VISR B P LR L T
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Third, the retention by Georgin of the opanimily roguim-
mwieh dloes nod =olve the Sxth wod Fourdoanth Amendinent
profslen,  Our eoveern hae to o with the ability of the
gmaller group to perform tin funetions late] T the
Awendinwents, That a fve-jarson jury may felnn a dhanis
maons deeigion does uot spenk to the guestions. whother the
group eugaged in menniugial deliboration, could ronwmboer all
P inmportwit focts il arguments, gl truly mepeosaditis] e
e sense of the entire conpnunily.  Deaprite il pressioo
of the unanimily regquirement, o, we conoob eonelude that
“tha interist of the defoudant o bhavog the jullguwlll. of His
peers interposs] botwoon Lbmsolf s the offieers of the State
who prosecute aml Judip: him is oqually well served” by tie
fivesperson  panel, Apedace v, Oeegon, 406 T X st 411
Coprinion of Weanre, 1),

Fourth, Cuawgia sihmits that the Bve-person jiry ade-
guately represciits the eomnupity beeause thore 5 oo oar-
bitrary excinsion of any particolar class,  Wa agroo thak ib has
not been deonstrated thet the Georgin svstern violates the
Equal Protection Clavee by disceininating on the bhask of raee
or some other impreoper elassifieation,  Seo Curter v, Jury
Comianion, 3000 17, 5320 (19705 : Sealh v, Teres, 311 U5,
128 (194000, But the data otithoed alove raise subetantial
dloubt ahout the shility of juries taly bo represil Wi cxneis
munity we memborship deervases below six. 1T toee sinaller
fiel mnallor juri=s will laek sionsisteney, ns i citod steiles
sipgest, then the commwr sonss of tie ammnomity will not be
appliee] equally i like eoses, Nod only s the pogiresetatiog
of racial ininoritics threatens) i sueh cireustances, bt also
majority attitude vr varous mipority positions nay Do mis-
eontrue) or migappled b the sinaller groups,  Even thougl
tlier fmets of this ease would wit establish o jury diserimination
claim woler the Fgual Proteetion Clavse, the guestion of
n|||::r-[-.n.-.nl.|| this does evnstitate vie Taotor of sovoral diat, whio
etinbimal, eremte n problern of eoustitutional  significrnee
undor thie Sixth aml Fourtennth Asvnlmients
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Fifth. the supirionl data eite] by Cisorgia o pot molivse
our doubis.  The State relios o the Baks stady for the progi-
asition that a decline in the pembor of jurors will ot affece
the aggregale number of rouvictions o hung juces, Tr of
Oral Arg. 25, This conclusion, howover, is only one of sl
in the Saks study ; that stady ovestually comelmbes;

“larger juries (s owelve) are preferable o smaller
juries (sixd, They produee biger lelieraticus, o
commmuniention. far helter  coimuunity  ropresen ttion,
andl, possibly, greator vordiet reliability Coonststoney )"
ks, Al 105,

Far from relieving aur eooenris, then, the Saks stinly suj-
porte the sonelusion that fuether reduetion in jury siee thirend=
eng Sixth amd Foortoenth Amendient inberests

Methodobsgical problews prevent eelinoee on thie thees
stuclios THEL o purporl o boléter Georgin's position.  The
relinhility of the two Michigan stinlies cited by the State has
beons eriticised elsowhere™  The entieal (rubloss with the
Michigan laboratory cxcporimint. which wssl a woek civil trial,
was the apparent elarity of the ease.  Not one of thin jurice
Fostinuel feor thier polakantdl] ke lans port suin; this iaskesl any Rolin-
tial difference Tn e decisionmaking of larger sl snaller
panets. The results aban have leen doubted bovaise o s
exporinent unly students enpossd the juries, ouly 16 juries
wore bested, moel only o viden tape of the ek trind was pre-
sented,™  The statistieal meview of thy results of actial jury

b, S Avnder ] Twedve-Xlimler Jariest Ao Fanrieod Zvily
wof Trial Tosiibs, il U SHelie A e Bel, OFT (18545 i svatistieal somly o
mettond ey saltan, oml Xowa, Anc Empivien] 8iady of S sl Twvdoe-
Almtlee Juey ThwisbmsMaking Prooeeses, @011 M. 4 10 Raef 712
FHE o hilsieminry esprenimnd sk 5 neek fralh, wom Hwarhi priictal
i Kk wi &0, md jo el i Dinginoml. ol 26 Tle spomml siny
e el Ead i Diminial, A dsii |'1.w;|r|'l'-|m|: it Maomnilvaesl, 5 100 X0kds
I 1. Mol & fHISAN, The Waibieen 2isfles aere wlvmrnl by (i Bsig
il ] argnomn. T ool O0pal A 27,

== Frils, b k)
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friale in Michigan errovcously agerogated ouleomes, Tp j
aleo sand that it feiled to take acohunt of important chanmes
of eourt proeedure initiated at the tme of the vedectiog in
gize from 12 o #ix meibers™  Tha Davig sy, which
emploved a mock erimmal trinl for rapn: also presened an
extrome seb of facts s that vone of the panels eulorm] &
g;u[ll_y veridliel"  Nowe of theso thren jrus s e, tlipreFanro taii=
vinees us that o resdluction in the vinuber of jurors el six
will oot affest fo o constitutional degrea the Tumetioninge of

Juries in eriminal winls
v

With the reduetion G the number of jerors below six creat-

ing a substantial threat 1o Sixth aod Fourteenth Amotdment
guarantecs, we ninst consider whother any foteresd of Elie Shate

justifies the eeduetion.  We find no nEu'rﬁmm- stite glvantage
in redbeing the wnmiber of yurors Trom s Bo five,

Tl States utilize juries of less than 12 peivarily foe aidmin-
istrutive reasons,  Saving= b eourd e o] e Boaneial eosts
are alaimied 1o justify the reductions™  The Beaneial boefits
of the reduction from 12 o =ix are substaotial; this = munly
besenuise fewer jurors draw daily allowanees ne thay hioar eam=
On the other hand. the asserted saving o jodiein) toe 5 no

wo elear,  Poabst i bis study found Butle soduetion i the tione
for voir lire with the gocporson foick Do ininy guestions

BE e ki ke U T, o BRachigi

L | P S ul,, smpaar; n, W i 5, atibbctel b Salis, ni Wk,

gni Mow lemsey Crmuowd Law Dhcishse Cimainsslos, B3 cimiles
Jores §ETTh; T & Frfs, The Smedbanc-dyre, 0520 1k T ey, 285
(2.

e b Ve il dbisd o vvelineniin Fremmi B2 Jonets Goseb Shimeasglionl |l
Fromal svevemm eolil sve ot Bast 34 il anmudlv,  Feisd, Twelva b
..I:]:qu 1 Telsl 180 Ny --nli Ped] . Amiblieg sasile asdiselofanl & r:nu;'.ll'l'
m iy vt ol VLT worhi the palverum foe =% peabers.  Palsi
ot bdimil Soilies of Ve Coste of BN versos Toavdvis X Junes, 14
Wi, & Mary L Jew, 320, 520 195 2),
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were dirertasd mf the veniremen a8 8 grong™  Total teial tiine
ohiad oot dianduishy, monl eourt delays and Laekbogs i proved very
little,” The paint thiat 18 to be made. of course. s that a
reduetion in stze friom =ix to five or four of oven three wonld
save the States litthe, They coul] redoee slightly the daily
allowanees, bt with o risloetisn frony 213 G five the saving
woulld e minimal, 15 Vel e i ol by thie rodoetion
from 12 two six; less will e gaioed with & reluetion from gix o
five. Perhaps this expluins why ouly vwir States, Cirorgia it
Lowisiann." have retluncid the siee of juries i eectabn el
eazes to five.  Other Stabes appear contond with six iembwrs
or mpre. D shoet, B Stato e offere ] Hiths oe no justifions-
theris Foor Gks revluetin) Do fve asmnlers,

Petitagier, thureefore, las estalilisbos] that his trinl oo erane-
mal charges hefory & fivesoembor jury deprivisd him of the
right to trial by jury guarnuteed by the Sixth sid Fourteenth
A linents,

Vi

Although Wiallianix v, Florvida imlieated that the Court evens

i fl gl 307 Hebdd, Tadlve = dist, 0 Tral BV D Nee-Dhis DY,
it s Tmelivate ol Jusfivinl Almmoistmokm, A Comipar=m ol =iy sl
Twelve Meanlar Chvil diiriss i Xoow Jogmen Bugaatar wml Comnty Caiiirs,
=3 NI Rew Aoy Crmmpneel  Loow Tiewiommy ommmission, S
Anlwie Juries =4 (180112 Tlwwapsaiv, S Wl Paa e Fidad 620 10
{ fena =Theee B054
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19 i b €, md | A 558 1 Wisi ) iF-'l:||p_ (§ L] 'rl‘Hl_-lla Jiawdis il
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FRmperal Biites bave paachibel Tor slsaniadier  jocles R sdeelial
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tuadly would he ealled upon o estabilish n constitutionnl miinis
v o the gize of eriminal juries, the aosoupesmet of ot
miiiiuim iy thie oase caabiighos nonew mabe of sttt il
law. Ti themefore pronpis us To ioguire wlhethor e teaw
r‘ﬁlr& Hliﬁlllrl I'l'[' l‘ppijlﬂl el r{mri‘.'rﬂﬂ.‘_" lII.'!'hl'll n i||'|1'|_-|;| s elissis
“a vlear broak with the past” Desiad v, Foiped Sintes, 304
17, B, 244, 245 0 10000, it is possibile that its luliling shoull he
limited to: futiern eases.  Todlay's devision fmy he =ail to
effeet such n break hoeaose the Conet previonsly ekl bise
than a decade ago, in Willigws v Flovida 0 1970wl o
Cuilgpraee v, Balbin, 413 U_ S, 140 (10730, that dierrases in thp
giee of juries infringml neither the ariminal wor U civil righ
of trial hy jury,  And in 1070 wo dewied a poticien for oers
tlorari, 424 17, 5031 n Soadors v Stode, 234 Cia, 5810 216
8, T2 838 (10750, whete the five-person s bl s
rates],  Boo Sanders v, aarges, O T WES, Na, 757117, Pt
Hon for Certliwari 2,

Whether a decmion elfeeting a new e of constileliona]
law is to reerive mtroserive applieation depomls om tho bals
e of theee Tactors: ®lad the purpose to lee served iy
the new stamlands, (W) the extent of the relisee Ly Tyw
nnfnrﬁmmur rlljlhul"rii-i":ﬂ i 1:]||' 1.F1I! 5|ﬂ||||il‘rlu:_ HFH[ il |||r|
offecd o thie selinjrisstration of justiee of 8 reteoackive apy)lieg-
tion of the new stadarde.”  Stovall v, Desnn, 388 17, 5203
207 (19673,  “Foromst anoig these factors @5 tho piirpioss o

bae servind by the oew constibntionnl eule,”  Desist y, Deaited

i ek e el apinieerssire et el Bmaetdeie o= aGs
wibtig fivispueramie oraimsiel jares, s svmbk e guoestam oal et
catmebilenially wtili flee guomineesind of e ibstsdion up e merirs S
Withy LTETT T |I|'II|;#|r|lr $r l: -k RUL 823 n. 2 (1A [emembirie Tidie
i i it vl i b Ve aol st Bilgsdmeemt o iniry adveiima prveesliunes i skl
eaera . e, pinEslly, levesal, Top Yeurs o Soplbebpsavibpey §
l'.'.'l!'iu-qlu- amill w Ppopmisal, G0 Vi, Lo Wow, ThaT, 1008 sl o, 360, Tivpe- i
LHEERY. D Warsimary v Boowewi, S0 8T S04 000000 {0520, ilor Caomirt skl
flied  thie dhete akimwinenl laswe e famerss toipsbnimesite  for jol
aevorn e Teoorings s appdimbile ands: “pe ftoe revisitims of jeanidk,™
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Stites, 304 V. 5, at 240, 11 the prpese 38 40 cormat, o sub-
stantinl fmpmirmoent of tho trothfeding prosess, rowropctive
application ey Do regquired  beeavse of doabt alont the
neriraey of carlior guilty voriiols, I med v Fllitod Seafes,
40 17 = A, 65 0 1071y {Iﬂtl_rﬂji:l.:l.‘ i:.!iuiml'l_ il ¥,
Maydes, 413 U, 5 065, 670 (1073) (ploealiey opiodond, T
such i ease veither elinoee by las poloresneil nitlpeitios
nerr adlverse lipach ob tlie alidnistention of jrnstiee anbwe |r,|u|
the purpose clemont, i,

The Court’s previeus iheeigsions v reteoactivity of oxtens
sions of the right of (rial by Joey Tonrd s o conchnbe that the
|11:I'I"|H.'.|ﬁ|r uf 1|:|I|:||'|.:I:"! rIllteHljtm llIH':I ol 1ll'l'_'|""1'||llt|.' [} |r|||11rlt| ||||I|||||r\-
g of all three fectors,  bn Carceravo v, Gladedep, 302 17 5,
G31 (1968Y, the Court rilused to apply Duvean v Lowisinen,
U5 145 (18), metroactively,  In Pwwwan, tie Court
held thet & State eoulid wob deoy s roguest for g jury trinl in
o sorioue oriming] ease' Although it recogoieel that o jury
serves Lo provedt arbitearioese anl e, I!|I'r_' Cinirt
fefunsed to conelwle that every ieind before g judee wis anfair,
Similarly. in Gosn the Court resgnized that the faluroe of
military courts to provide jury trinls affectod iendetally the
truthfmling process, 413 1. 5 st 680, Nevortheless the
Conrt refused (o apply O Callalinn v, Parker, 305 T8, 258
(1B " rotronctivoly beean=e the rght fo o jury tenl il
other elements, unwely, avoiling exeessive sentenees anl jre-
venting prejudioe fronn pvseentivinl slwse. 413 1.5, nt 681
The (FCallaban changs of law ol ool respwnd oxolisivily
Lo the teuthfinding fusetion,  The Court, tlorefore. bnlonoed

= Crrnemon v deenled il Bebrefumn v Wainls 303 1 5 il
FU0EE, whiehi seifissl 10 :||1|,1]} Mlwaie Bl S0 0T, 50 RO 4 Q1R
T‘I:‘-‘Ih'l:.u‘ll.‘l.‘l'l‘l. [ | - |.'1.|‘|'Ihl'|r|l il Thlll‘ ol Hires) Ili lilrl"| LEL Lk
s r'phr ity sepimiie crimnes| con gl

"""llr}'l:'ir”rlfl!l!.l |-'||l iljiid 11,_-}]1.“, i beee Uleani il ey il .l-l.-mllrl! 'l:l.'
pibinory pueenind whivn ol erbidnad sdiciey elart wie e sevie=
vonmFaied. Tlde il ipmerntesl o seiipe Bir ol dbefeiplomis i Degivfliz
of Judlettnmd by ghonsd forsspnd dnkad by gt oy, S5 13w 273070
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the three factors in dotermining retroactivity aod did ot vely
oxclusively on the purpsse of the now raile,

As has bhoem said in Part IV, supra, wo do uol perocive a
elear Iine hotween the roliability of six<member juries, on the
ote bamd, and that of Heesperson paiels, o the othier, W
eatind declare that the truth-fineding proeos of onses rod
previously  bolore five-miember pogels was oeeesaqrily -
pairedl,  Furthermore, the eonstitational maninm estaldsdod
toeday respoaule nol only 0 coneern ahout the relinhility of
sinallor panels bt alsi to mopcern about reperscutatimi of
minority groups, mi ioteresd et wonld st b significaitly
advanewd v retrosetive application.  Thus the porpese of
this new consgtitittional rale doee pot mlale retropetivn
application so a8 1o obvigle eonsbderation of the othier Stovall
elemients of reliaones gl ofocl,

The reliasee elemweint elearly supports only  prospective
application of toelay’s ecision. The guestion s whether
Georgin has adopted and maintaine| its systom in gowd faith
relinnee on constitational precedent,  Gosa v Magpded, 413
10, 8. ap G82: Meltofann v Wonds, 302 17 5. ol 84, Georgia
aulopt its fivesperson jury svatom in 1801, see 0, 5, supe, iy
years before Duccan applicd the Fisth Smendionnt right 1o
trinl by Jury to the Siates.  Although 1Filliams sugeested that
the Court eventuslly would be roguirel o st o minimm
mumher, the opivion fn thot case did vl orctel] shore the
eutolf would oecur.  Goorgia. therefore, reasonably reframed
from allering its longstawl g stalate,'”

The effeet on the wlmicisteation of justioe from retropetive
applieation of today’s deeision would ot e insubstantial,
As i DeStefano and Corcorann, 3902 17, 2, ab 634 th cureont
systn hing beey wislesprend sl loog o offect.  Reetisiders-
tiowi eaulil be requosio] o all misdemeannr cages thint continue

0wl e wodest hod #lwe Tawibstann fveapsbeoa 0y provisa wos
wqiaibeel by DS, e b Tefiimse { b dlimmiming fa £ luagsi pel e 1y,
1850 T Ak Moo, 35 B4
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to prresonl e controversies of, porhape. collaloral  copse-
fuenees. Al to the extent Yt boday's Tulding easts doulit
o Tawistann s fivesimarsomg Jury systom tho et of mofmmes
tive applieation obwionsly would exton] boyond sl Do bers
iof the Stake of Goorgni,  Thig madinaid il |||',5-:rll|J!1'm||r tlirrfesye,
outwidghs the uieortain foreo it ey gooepose obomt, naght
pruvide i favor of wetmaebivite,” Tday's hobing will b
applied only o trink bn wlideli Jiwies are sworn ofter tloe 258
ohmy fromn ihie o oof ehae @l ool Uves vigieon,

The juehgrment of e Cogred, of Appeals is meverssl gml Wi
ease i retnanied for forther proceslings not foeesdsaanl with
this opinion,

I in o el

T e el et spgdien fin, e fepen o B o maamsmn, 414 15
pial “'ﬂ':l;ll_ wil A |1,h'rl|'|l||||'r o, Wandye AU 0F 3, 25 0 1052 alwws g «Aijajweri
ERE LTS '\l].lﬂrlihj TR Kpyaasal) wlvmmniis .-l|||+i+u|||r-1 11'”“'1!"' by
e et sl oswimse] lop nligeals i sortan elvimeped e i
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bamsivten: Al wiglhst tis yamiwiond oo pomsielerrd s Tmgeored vl Bieifimline
ptss, A0 T B an M Rivhie O Babitur (bbe Bingrartaier ol
puiinpesed mgnlied 1w dlispgetiam bomn prepnssleniib ol nilsabigmsmme e
Pl Ceders antusf llI:|_1.' Ve Illnlih[.' sy the mtmmeetiviey ol Clialeae g,
'I['lrin-u-u:rdn'. b e LI F“l'r::'l'l '|I'|I.-I|'I| Ill||.|lilll|.| wuiiiiner) o sdsial |.|l|||||._l.'
e K og. Abebetes & Seekl, d0H B B ST (00T 0 Banaedi v Teaone
o i {I‘.l;ﬂl—} "-l'ﬂ'!l TR ITTase ||||1l|.;|||1- T ghhr."nlli LT
lmbanieing of itepesrs wisay sl gurrpwses ol e elinrge o o wojminle e
thiveeidy B cxmmpems dwagi (e pediplaibiey oo phye mpnitlaliisbiog poeaases W
wibe i puiestig, Inier, ihinh ile ibsmiprhsi Teeri B cwesade il i
My Nwwaiee, prestpimlibe, mied, o Gl wdalimrame e ino1leg
Crimiiml Cawrer ol Fibvo Caminiy, Cioarginn, Ioanir e irnsd Tafume fiviis
mwnishwer guijmde D BRoveu, aai il aptbum Disail,  pvvsnasisbern i s
perwanty’ ey pe Vs anesbemcumr peas whion Wnlisente lsd e Teas
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JUSTICE JOMN PAUL BTEVENS

February 15, 1978

RE: 76=-761 - Balleaw Wv. Gebrgia

Dear Harry:

Please join me in Parts I-V of your opinion. For the
time being at least, I would like te withhold judgment on
Part VI.

Reapectfully,

L

Mr. Justice Blackmun

Copies to the Conference

Pr———
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Supreme Conrt of the Timited Sintes
Bashington, B. € 20543

o e R
JUSTICE POTTER BETEWARNT

February 15, 1978

Re: No. Te-T761, Ballew v. Georgia

Dear Harry,

I cannot agree that the decision in this case should
have prospective effect only. It seems to me that the crileria
established in our previous cases, discussed in Part VI of
your proposed opinion, lead almost ineluctably to the conelu-
sion that this decision must be given fully retroactive effect.

Thus, so far as I am concerned, the only question
is whether we should state explicitly that the decision is fully
retroactive or remain silent on the subject. Until the advent
of the vogue of "prospectivity, "' in the 1960's, every decision
of this Court was presumptively retroactive, and [ assume
that that presumption exists and that our silence on the sub-
ject would be generally understood as meaning that this deci-
sion is retroactive. On the other hand, the possibility exists
that lawyers and courts would not so understand our silence,
and accordingly I am inclined to favor an explicit statement
making this decision retroactive,

The "next inevitable ease" is already here in the
form of cases being held [or this one, and our decision of the
retroactivity question, therefore, cannot be delerred,

Sincerely yours,
ﬁJ |

)
\°
Mr. Justice Blackmun /

Copies to the Conference

P.E., Iam unalterably opposed to any suggestion, such as

that contained in the sentence at about the middle of page 22

of your opinion, that a denial of certiorari has any significance
whatsoever, let alone that it might imply approval of the judg-
ment sought to be reviewed.




Chiaf Justice

. Juatice Bronnan
Juntico Stewart
Juatice Whita
Juatico Hershall
Juatice Black=un
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FEEEEREY

Erom: Mr. Justice Powell
Circulates: 16 FEB 1078

Becirculatad:

76-761 BALLEW v. GEORGIA

MR, JOSTICE POWELL, concurring.

I concur in the judgment of the Court, as I agree
that use of a jury as small as five members, with authority
to convict for serious offenses, involves serious guestions
of fairness. As the Court indicates, the line between five
and six member juries is difficult to justify, but a line
has to be drawn somewhere i{f the substance of jury trial is
to be preserved.

I do not agree, however, that every feature of jury
trial practice must be the same in both federal and state
courts. Apodaca v. Oregon, 406 U.5. 404, 414 (1972) (Powell,

J., concurring). As the Court's rationale today assumes
full incorporation of the Sixth Amendment by the Fourteenth
Amendment contrary to my view in Apodaca, I do not join the
opinion. Also, I have ceservations as to the wisdom - as
well as the necessity - of the Court's heavy rellance on

numerclogy derived from statistical studies., Moreover,




neither the validity nor the methodology employed by the
studies cited wasg addressed in briefs or argument or by the

courts below. o

For these reasons I concur only in the Jjudgment.

—

=/ The Court acknowledged, in disagreeling with
other studies, that "methodelegical problems" may “"mask
differences in the operation of smaller and larger juries®.
Ante at 14 and 19.
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SUPREME COURT OF THE UNITED STATES

No. T6-761

Claude I, Ballew Petitioner,
.
Stade of Georgia.

On Writ of Certioran to tha
Court of Appeals of Georgia,

[Februnry —, 1978]

Mer Juvsrice Powett, with whom M Justice Remmquist
Joins, paneurcing in the Juldginent,

I concur in the judpment of the Court, a5 T aeree that use
of o jury as smell ps five members, with autherity Lo eonviet
for serions offenses, involves sorous guestions of farness. As
the Courd indicates, the line between five- and six-member
juries 1 diffioult o Justify. but & live has to be drawn 2omes
whire if the substance of jury trind 8 to be preseryved,

I do not agres, however, that every feature of jury trial
practice: must be the same in both federal and state courts
Apodaca v, Oregon, 406 U 5 404, 414 (10723 {Pows, 1.,
conourmiig). . As the CUourt's rationale today assumes ol
incorporation of the Sixth Amendment by ithe Fourteenth
Amendiment contrary to my view i Apodaea, 1 do not join
tho opiniok,  Also, [ have reservations ns to wisdom—as well
a8 the necessity—of the Court’s heavy relinee on numerology
derived from stalistical etudies.  Moreover, neither the vilid-
ity nor the methodology employed by the studies cited was
pddressed m briefs or argument or by the eourts below,®

For these ressony | cowcur enly in the judgment.

*The Coarl acknowledped. n idisigrocing with athor  siudios, that
Foethodologien] problmE” mmy ook hferenoee oy e apersiion of
gimaller and lirgee jonies,”  dnte, al- 14, M=2L
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Memorandum re: MNo. 76-761, Ballew v. Georgia

[Py S

SJUSTICE We o BRENNAN, J=H

Dear Harry,

I agree with Potter that if we congider retroackivity
at all, we must hold the six-person jury rcequirement to be
retroactive,

The basis of our holding that five ig not enough is
that the risk of errer and inconsistent adjudication of
guilt is too substantial to justify any decrease of the
number of jurors from six. I Bee no substantial
countervailing costs to applying the siz-person jury rule
retrocactively. First, as you note at 3 n.5, the
five—-person jury has been abolished in Fulton County as of
March 24, 1976. Thus, almost everyone who could bring the
jury issue here on direct review must already have done
80. In addition, since the only persons who might have
been convicted by a flive-person jury could at most have
been sentenced to one-year in prison, see op., at 6 n. 7,
there is only the most limited possibility of some kind of
long-delayed collateral attack. Indeed, I am not aware of
any collateral conseguences flowing from a misdemeanor
conviction — which s all that is at stake in Georgla,
ibid, —— that are of sufficient importance to make it
likely that persons will seek collateral relief from such
convictions or that the state will seek to re-try a person
whose conviction is reversed solely to reimpese such
consequences. The situation in Louisiana may ba
different, but at present any prediction of vast numbers
of retrials in that state is purely speculative.
Therefore, it is much less likely than in many of our
early cases which refused to hold a ruling retroactive
that witnesses will be unavailable for retrial or memories
dim, cf. Stovall v. Denno, - 388 U.5. 293, 299 (1967), or
that a substantial number of retrials will result from
retroactive application of the six-person rule.




-

Moreover, this case is unlike either Carcerano v.
Gladden, 392 U.S8. 631 (1968), or Gosa v. Mayden, 413 U.S.
665 (1973), since in each of those cases a tribunal that
was not presumptively unfair had passed sentence on the
criminal defendant. It was this sentence that we refused
to upset by retroactively requiring trial by jury (in
Carcerano) or trial by civilian court (in Gosa). Here,
the only judgment in the field is one by a five-person
jury whose ability to reach a correct result is
sufficiently in doubt that we are holding such a jury
constitutionally insufficient.

Finally, I cannot agree that the concern with respect
te "representation of minority groups,”™ op, at 24, is
irrelevant to the etruth-finding function in cbscenity
cases., Certalnly if we are searching for community
standards, a representative cross-section of the community
is an essential element of a fair and accurate trial.
Thus, whatever may be the retroactivity rule for cases in
general; I think the six-person jury rule must apply
retroactively at least in obscenity cases.

Since; as Potter poinkts out, the "next inevitable
cage" is already here, I agree with him that we should
decide the retroactivity issue now and hold the six-person
riule to be retroactive.




Supreme Qonrt of tye Yiited Stateo
Weslmgten, B, €. 20543

CHAROTRS OF
SUSTIDE HARAYT A_BLACSHMLUN

February 16, 1978

Re: No. 76-761 - Ballew v. Georgia

Dear Fotter:
[ doubt if this is anything to get so excited about.

With my pre-circulation note of February 10 [ indicated,
I thought, that there were three possihle choices, and that [ would
be guided by the reaction of the majority. Despite your teaching
on presumptive retroactivity, the fact is that the Court has side-
stepped the presumption and did so in the 1960 when you were a
member of the Court. [ am aware of your posture on these retro-
activity decisions. I was long enough on the Court of Appeals to
be fully aware of the confusion that existed, and still exists,
arnong lower court federal judges on retroactivity issues. My
suggestion that we meet the problem in Ballew was made in order
to keep the confusion at a minimum and to save ourselves some
wear and tear with still an additional case. Bill Brennan and John
have now indicated a preference to say nothing about retroactivity.
You are inclined to feel that we should decide in Ballew that the
decision is retroactive. This ig enough of an indication for me to

drop Part VI from the opinion, and I shall have it rerun accordingly.

] understand your "unalterable opposition' expresaed in
your postscript, but I do not necessarily agree with it. [ am also
aware of all that has been written by Felix and others about the non-
significance of a denial of certiorari. [ presumed to insert the
reference here only because the Georgia courts in these cases have
made reference to the denial in Sanders and it bears upon the good
faith of the State. Thue, for me in a case like this, with Williams
v. Florida on the books, I think there is some significance and |
reserve the right in future similar situations independently to
comment accordingly.
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You say that the "next inevitable case' is already here
and that the retroactivity question '"cannot be deferred." [tryto
make it a practice, before [ circulate an opinion, to review pend-
ing holds. According to my records, and 1 have no reason lo
suspect that they are incorrect, there is only one hold thus far
for Ballew, It is Mo. T6-1738, Sewell v. Georgia, considered at
our September conference. Perhaps I cannot read, but it appears
to me that the 5-person jury issue is not raised in Sewell. The
case does present the issues as to scienter and obscenity vel non
which the Conference decided should be sidestepped in Ballew.

Friday's conlerence lists contain two other casecs that
are probable holds for Ballew, The firgt is No. T7=-790, Teal wv.
Georgia, on'page 14, Here again, the 5-person jury issue is not
ralsed, but the same other issues are, It therefore scems to me
that this case, like Sewell, will not present the retroactivity
question,

Also on for Friday is No. 77-915, Robinson v. Georgia,
on page 20. This case does reach the S5-porson jury issue, and
the other issues as well'.""m-;f:-'t this is the one you have in mind
when you say that we gow are compelled to reach the question of
retroactivity. -

g
Ironically, had we chosen to decide the obscenity issues

in Ballew,-and decided them in favor of the defense, the 5-person
Georgia jury issue would have gone away for good. Whether there
would be a court for that, I doubt and, in any event, [ dare not
predict.

I should point out that each of the three cases is brought
here by the same counsel who represent Ballew,

; 1id

e S

Mr. Justice Stewart

cc: The Conference
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SUPREME COURT OF THE UNITED STATES

No. 76-T61

; I}- i-- [} *pliti 11
Claude [ H-Jﬂr-w Pelitioner, | o Writ of Certiorari ‘1o the

. ) A . .
State of Georgin. Court. of Appeals of Ceorgia,

| February —. 1078]

Mr. Jusrice Powsnt, with whom Tae Cuaier JustTice anmd l,
Mn. JusTice REmygunt join, coneurring in the judgment.

1 eoneur in the judgment, as [ agree that e of & jury as
emal]l ma five members. with authority o eonvict for serious
offenses, involves grave questions of fmirness.  As the opimon
of Mi. Justiew Bracksuy indieates, the line betwesn Ave-
and six-imemiber il_lril_‘!‘\. is difficult to _iI.I.-l.Tifju' but a ling has o
be drawn somewhere if the substance of jury trinl 15 to be
preserved,

Ido not agree, however, thal every feature of jury trial
practice must be the same in both federal and state courts.
Apodaca v. Oregon, 406 17, 3, 404, 414 (1972} (Powzw, J,
concurring).  Beeause the opinwon of M. Justice Buacksos
today assumes full incorporation of the Sixth Amendment by
the Fourtesnth Amendment eontrary to iy view in Apodaca,
I do not join it Alsa, [ have reservitiong gs to the wistlom—
a2 well sg the necessity—aof My, JveTior Brackmoun’s heavy
relianes o nwmerology derived from statistical studies.  Mope-
over, neither the validity vor the methodology cmployed by
the studies eited wos sobjected to the traditionn] testing
mechanizms of the adversary process®  The studies relied on
meernly represent unexamined findings of persons interestied ju
the jury system.

For these ressons T concur enly in the judgment.

*The wringm aof A, Josvocg Mearguu s ooknowielges, l'l'r.'..IETl"'l“Il
with oiber studies, thl et sl probilems" may “maek dillertnoes
in the opertion af smwller vl forEer Jories Arte, ot 14, Boe nlio o,
ut 103,
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Claude D. Ballew, Petitioner,
¥
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On Writ of Certiorar to the
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Mn, JusTice Powerk, with whom Tae Crmigr Justice and 'l
M JusTices RemsginsT jon, eeneumng i the judgment

| concur in the judgment, as T agree that use of u jury ss
amall aa fve memboes, with ||.!.|1J'|1|Ijl::|.' Lo eonvict for sertous
offerses, mvolves grave l'{lli*!:;lu:lhﬂ of fnirness. As the opinion
of M, Justics Bracesve indicates, the line between fve-
pndd gix-member juries = difficult o justify, bot o line has to
be drawn somewhore if the substance of jury trial is to be
preserved,

I do not agree, however, that every feature of jury trial
practice must be the same in both federal and state courts.
Apodaca v, Oregon, 408 U, 3. 404, 414 (1972) (Pownis, J.,
coneurring).  Beeause the opinion of M Justice BLackMus
today aggumes full incorporation of the Bixth Amendment by
the Fourteenth Amendment contrare to my view in A podace,
I do not join it.  Aleo. T have reservations as to the wisdom—
as well as the necessity—of Me. JusTice BLacRuMus's heavy
relianee on numerslogy derived from statistical studies.  More-
over, neither the validity noe the methodology. smployed by
thie studies cited was *-:HIHy-r‘h"d ko the traditional h"ﬁ!.'i]'l:[
pechumismes of Uie adversiry process® The studies relied on
imerely represent unexamined findings of persons interested in
the jury system

For these ressong 1 eoneur only in the judgment.

wikh ofher stishes, thint “ el bislologaeal |lrl.-|.-|l'r'|l:" may “inssk diffrenies

[}

i the operation of smller ol faneer jures © Avtr al 14 Soe alsa .

*The opamon of Me, Fosmes Hoaossoes arknowledges, o dsugreesng \
al 18-30




Suyreme Gonrd of the Tinited Sinkes
Waekhmpton, B, ., 20543

Cid s me R 5. OF
JLRSTICE POTTOR STOWART

February 17, 1978

No. T8-T61 - Ballew v. Georgia

Dear Bill,

Please add my name to your separate
opinion in this case.

Sincerely yours,

|ﬂ_,_'-"-‘
g

2

Mr. Justice Brennan

Copies to the Conference
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i Supreme Conrt of the Anited Statre
N Waskington, B. . 20543
i RO ST
THE CHIEF JUSTICE March 14, 1978
PERSOMAL
—————

Re: 76-761 = Ballew v. Georgia

Dear Lewis:
I ¢can Join your Soncurring opinieon if you will

fa} Add to the third line from the end; after "was",
the fellowing:

"gubijected to khe traditional testing mechanisms ﬁ?{h
of the adversary process.”

(b} Following the asterisk of the penultimate sentence

eavredy

"The studies relied on\ represent unexamined opinions

of persons interested in the jury HYStem_-*—iﬂﬁ—ﬁﬂfh&ﬂq—:rf
ntuﬁnﬂk:g,;*

Our holding is sheer, arbitrary ipse dixit,and 1 would
ag soon rely on palm reading as on professors’' numbers.
Indecd, I find ne basis to support six but not five after
Williams. This case will render us the "butt” of more
guipas than Ham Jordan has recelved!

add:

There really is no rational basiz for not following and
applying Williams. You see, therefore, T will not mind your
rejecting my suggestionz.so I can "explede™ on my own.

Regards,

Mr. Justice Powell %
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Bapreme Qonrt of the Hented Stntea
-yt Muepington, B, €. 20543

CraRRL EE o

THE EHIDF 2 TICE

March 16, 1378

Rea s T6=T761 = Ballei &, Geurf}g

Dear Lewls:

I join.

Regardsa,

Mr. Justice Powell

Copies to the Conferance




CHANRIIE O
JUSTICE HARAY A BLACHMLUN

. Supreme Qonrt of the Finited ,&u
Bushingten, D. @. 20543

March 20, 1978

Re: Na, 76-T61 - Ballew v, Georgia

Dear Lewis:

Because of the changes made in the recirculation of

your opinion concurring in the judgment, | am adding the fol-
lowing paragraph to my opinion's footnote 10, page 9.

"We have considered them carefully becaunse they
provide the only basis, besides judicial hunch, for a
decision about whaether smaller and smaller juries will
be able to fulfill the purpose and functions of the Sixth
Amendment. Without an examination about how juries
and small groups actually werk, we would not anderstand
the basis for the conclusion of Mr. Justice Powell that
‘a line has to be drawn somewhere.' We also note that
the Chief Justice did not shrink from the use of empir-
ical data in Williams v. Florida, 399 0,5, 78, 100-102,
105 (1970), when the data were used to support the con=
stitutionality of the six-person criminal jury, or in
Colgrove v. Battin, 413 U.5, 149, 158-160 (1973}, a
decision also joined by Mr. Justice Rehnguist.

H you or either of those who have joined you wish the case

lo go ever, please feel {ree to ask Mr., Putsel and Mr. Cornio to
held it up from tomorrow's calendar.

Mr,

L= =4

Sincerely,

ol

e —

Justice Fowell

The Conference

& dariA thenk ey gl e

W%. B




Bupreme Qonrt of e Anided Statee
Washingten, V. €. 20543

CHL ALY OF
SJUSTIGE HARAY A BLACHMLUKN

March 20, 1978

Ee: Mo, Te=-Tol - Ballew v, Georgia

Dear Lewls:

Because of the changes made in the recirculation of
your opinion concurring in the judgment, I am adding the fol-
lowing paragraph to my opinlon's footnote 1O, page 9.

"We have considered them carefully because they
provide the only basis, besides judicial hunch, for a
decision aboutl whether smaller and amaller juries will
be able to {ullill the purpose and functions ofithe Sixth
Amendment. Without an examination about how juries
and small groups sctually work, we would not understand
the basie for the conclusion of Mr. Justice Powell» that
‘e line has to be drawn somewhere.' We aleo note that
the Chief Tustice did not shrink from the use of empir-
ical data in Williams v, Florida, 399 U, 5, 78, 100-102,
105 (1970), when the data were used to support the con-

stitutionality of the six-person criminal jury, or in
Colgrove v, Battin, 413 U.5. 149, 158-100 (1973), a
decision slso joined by Mr., Justice Rehnguist, ™

If you or either of those who have joined you wish the case
to go over, please [eel free to ash My, Putzel and Mr. Cornio to
hold it up from tomorrow’s calendar,

Sincerely,

oo

e —

wr. Justice Powell

ce: The Conference
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