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PRELIMINHRY MEMORANDUM

Summer List 23, Sheet 1
No. 79-97

Cert to Cal. Ct. App.
(Reynoso; Puglia, Evans, conc.)

California Retail Liquor Dealers Association
v.

Midecal Aluminum State/Civil Timely

SUMMARY. Petr contends that California courts wronaly

held that a étate—sanctioned resale price maintenance scheme for winé‘
Wz

(1) does not fall within the state acticen eigmgtion to the Bherman

e

&5;, and (2) is not protected by the Twenty-First Amendment.
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2. PFACTS AND HOLDING BELOW. California law prohibits the

sale of wine from liceﬂ%ges to retailers at a price different from
the price contained in a posted price schedule or in a fair trade
contract. Calfironia law also prohibits the sale of wine to consumers
at a price below the price set in a price schedule or in a fair trade
contract. Cal. Bus. & Prof. Code, Div. 9, Chap. II &§§ 24682, 24866.
Resp sold a retailer 27 cases of Gallo wine at a price less than the
posted pfice schedule, and sold other wine to retailers withcout the
existence of a fair +trade contract. The state Department of
Alchoholic Beverage Control alleged that resp had violated state law
and sought a suspension of resp's license or imposition of a monetary
penalty.

The state court of appeal declared the state regulations to
be wviolative of the Sherman Act, and stated that the state's
authority to regulate alchoholic beverages under the Twenty-First
Amendment was insufficient to support the regulation. The Twenty-
First Amendment provides in part that "[tlhe transportation of
importation into any State, Territory, or possession of the United
States for delivery or use therein of intoxicatinql ligquors, in
violation of the laws thereof, is hereby prohibited. The court baseé

both of its holdings upon the state supreme court decision in Rice v.

Alchoholic Beverage Contrcl Appeals Board.

In Rice the court declared that similar state regulations

controlling the sale of distilled spirits were invalid under federal
law. The court found that the retail price maintenance operation was
an invalid restraint of trade pursuant te the Sherman Act, a point

not contested by petr. The court further found that the regulations
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could not be sustained under the state action exemption established

in Parker v, Brown, 317 U.S. 341 (1943), See Bates v. State Bar of

Arizona, 433 U.S5. 350 (1977); Cantor v. Detroit Edison Co., 428 U.S.

579 (1976); Goldfarb wv. Virginia, 421 U.s. 773 (1975). The court
noted that in Parker and Bates state actlon immunized conduct that
otherwise would have violated the Sherman Act, In Parker the state
adopted a plan to regulate the sale of raisins. The plan allowed a
given number of producers in a geographical area to petition for
establishment of a marketing plan. If a satate commission approved
formulation of a plan, then a committee of producers set a price. If
the commission approved or modified the plan, it would be effective
upon the approval of the area producers. In Bates a rule of the
Arizona Supreme Court prohibiting attorneys from advertising was held
to he within the state action exemption. The Court noted that the
state court was the ultimate body wielding state control over the
practice of law, that the rule represented a clear articulation of
state poliecy, and that the rule was subject to "pointed re-
examination" by the state court in enforcement proceedings. It was
deemed significant that the state policy "is so .clearly and
affirmatively expressed and that the state supervision is so .au:ti*v.ne.'.l
433 U.5. at 362.

The state court emphasized that in Parker the prices were
set by a state commission, and that in Bates the rule was subject to
"pointed re-examination" by the state wourt. Because the substance
of the California regulations, that Is the prices for alchoholiec
beverages, were set by private parties the court believed the

regulations differed sufficiently from Parker and Bates to bring them



outside of the state action exemption.

The court recognized the state's authority to regulate
alchoholic beverages under the Twenty-First Amendment, but held that
"[wlhen a statute enacted pursuvant to the Twenty-First BAmendment
conflicts with an enactment based an the commerce clause, we must
balance the policies furthered by each in order to determine which
should prevail."™ In support of its use of a balancing test, the court

relied upon its own precedent, see Sail'er Inn Inc. v. Kirby, 485

P.2d 529 (1971), and upon this Court's decisions, see Craig v. Boren,

429 U.S. 190, 206 (1976)("the Twenty-First Amendment does not pro

tanto repeal the Commerce Clause, but merely requires that each

protection 'be considered in the light of the other, and in the
context of the issues and interests at stake in any concrete case.'"

(quoting Hotstetter w. Idewild Ligquor Corp., 377 U.S. 324, 332

(1964))).

The court found that the state regulations inpinged free
competition as guarenteed by the Sherman Act because it allowed both
horizontal and vertical retraints of trade. The court specifically
noted the remarkable similarity in the prices set by competing brands
as evidence of the potential for price-fixing based on the posted
price schedules. The court examined evidence showing that the state
regulations served neither of the purposes behind the statute--
promoting temperance and protecting small businesse from predatory
competition.

3. CONTENTIONS. Because the court of appeal decision relied

so completely on the decision in Rice, petr has directed its

arguments toward the two grounds supporting that opinion.
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Petr contends that Rice construed the state action exemption
too narrowly. Petr argues that Parker itself was a case where private
parties exerted considerable control over the content of the
regulation, since producers both iqitiated proceedings and had to
approve the commission's decision before it went into effect. Petr
emphasizes that the state regulations sanction the price maintanence
of wine, and that the state enforces any violations. Begause the
conduct of resale price maintenance is required by state law, petrs
conclude that the regulations fall within the Parker exemption.

Petr also argues that use of a balancing test is incorrect
in the circumstances of this case. Pirst, petr argues that balancing

is only appropriate when, as in Craig v. Boren, state action pursuant

to the Twenty-First Amendment c¢onflicts with the exercise of
fundamental rights. Second, petr contends that the Court's expression
of a balancing test in Idewild is inapplicable because that case
represented the attempts of a state to regulate ligquor use outside of
its territorial limits. Finally, petrs say that use of a balancing
test has been expressly rejected in lower court case summarily

affirmed by this Court. National Railroad Passenger Corp. v. Miller,

358 F.Bupp., 1321 (D.Kan.) affirmed 414 D.5. 94B (1%73). Under the
rule of Hicks v. Miranda, 422 U.S. 332, 344 (1975), petr contends
that the case forms precedent inconsistent with the California
decision.

Petr also states that the issues are certworthy because the
state decisions have created uncertainty and confusion. Petr says
that the decisions have spawned needless litigation, thet they call

into question the validity of similar laws in other states, and that



they place licensees in the unenviable position of having to disobey
California law or face anti-trust liability.

4, DIBCUSSION. The California court has cut a narrow line to

avold application of Parker v. Brown, but the line is not directly

inconsistent with this Court's precedent. The California court
correctly notes that the state involvement in regulation was greater

in Parker or Bates than in this case. In Parker, for example, the

state commission could ensure that prices were not set too high. Here
the state does not interfere with the privately chosen price levels,

At the same time the state involvement here is greater than

& o —— ——,

in Cantor or Goldfarb., In Cantor the court held that that the state

N T R
action exemption did not protect the activites of a utility company

that was the sole distributer of electricity and supplied consumers
with light bulbs. The charge £for the bulbs was included in the
general charges for electricity. The rate was approved by the state
utility commission and could not be changed without their approval.
Nevertheless, the state had not required that the bulbs be provided,
nor did it have an independent regulatory interest in the market for
light bulbs. 428 U.S5. at 5B4-85; 604-05; 612-14. In Geldfarb the
Court held that a minimum fee schedule published and enforced by bar
asso¢iations did not fall within the exemption because the activities
were not required by the state. 421 U.S8. at 79%0-91. In this case,
the activities were reguired by the state even though the state did
not require or regulate the particular price levels.

The state court correctly appl&ed a balancing test to weigh
the purposes of the Sherman Act against the ability of the state to

regulate alchoholic beverage under the Twenty-FPirst amendment.
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Although the holding in Craig v. Egggﬂlatates that the Twenty-First
Amendment does not alter the application of equal protection
standards, the Court set forth in explcit dicta the standard to be
used when state action pursuant to the Twenty-First Amendment runs
afoul of federal action taken pursuant to the Commerce Clause. The
Court stated that the Amendment c¢reated an exception to the normal
operation of the Commerce Clause, but it did not repeal it in this
area. Rather the interesection of the two provisions demands that
each be considered in the light of the other, with recognition of the
interests at stake in any case. 429 0.S. at 206. Furthermore, the
cﬂurt_noted that that the state's interest in controlling importation
of intoxicants is "transparently clear." In this case, invalidation
of the state regulations do not affect its abiity to control the
importation of alchcholic beverages.

This case would be a proper vehicle for examination of the

Parker issue, The parties have stipulated to all facts, and the

state supreme court opinion entensively analyzes the purposes served
by regulations of the prices of distilled spirits. Petr has not
suggested that regulation of wine is distinguishable frém regulation
of distilled spirits.

There is a response.

8/24/79 ' Sallet Ops. in petn.
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Re: Mo. 79-97, CRLPA v. Midcal Aluminum

1. QUESTIONS PRESENTED: (1) May a state compel private
parties to comply with a retail price maintenance plan for the

sale of wine under the state action doctrine of Parker v. Brown?

{2) May a state compel private parties to comply with a retail
Price maintenance plan for the sale of wine pursuant to its
authority under the Twenty-First Amendment?

2. DISCUSSION.

A, The Evolution of Parker v. Brown. The state action

exemption to the Sherman Act received this Court's imprimatur in

Parker v. Brown, 317 U.5. 341 (1943). In that case, a California




statute authorized the establishment of a program that would ?
restrict competition and maintain prices in the distribution of v
raisins. The state created an Agricultural Prorate Advisory ‘EE?'I'

B ]

Commission. If ten raisin producers petitioned the Commission

for establishment of a marketing plan, the Commission could
grant the petition and select a program committee, which
included producers and processors. The program committee
formulated a specific program which the Commission c¢ould
approve, modify, or reject. A program approved by the Commission

would go into effect upon the consent of 65% of the producers in

the relevant agricultural area. The program would restrict the
marketing of raisins and the price at which they could be sold.

The Court held that the state plan could not be
attacked as violative of the Sherman Act. The Court noted that
the plan "derived its authority and its efficacy f£from the
legislative command of the state," id., at 350, and that the
Sherman Act "gives no hint that it was intended to restrain
state action or official action directed by a state." I14., at
a51.

In Schwegmann Bros. v. Calvert Distillers Corp., 341 rﬁi&fﬂ

U.5. 384 (1951), however, the Court held that the Sherman Act| fr.a.}y
AW
preempted a state law that required compliance with a resale

price maintenance plan for liquor. Loulsiana had a law that' com.

Bepgfevent

enforced any price-fixing contract against all retailers in they,

state, both signatories of the contract and non-signers. The v



Court recognized that the Miller-Tydings ARct allowed states to
create resale price maintenance plans, but it held that the Act
did not permit the State to force non-signers to comply with the

plans. The Court cited Parker v. Brown in passing, but it did

e il

not discuss possible application of the state action exemption.

In Goldfarb v. Virginia State Bar, 421 U.8. 773 (1975},

this Court held that the state action exemption did not protect
a minimum fee schedule published by a Country Bar Assoclation
and enforced by the State Bar. The Court stated that "[t)he
threshold inquiry in determining if an anticompetitive activity
is state action...is whether the activity is required by the
State acting as sovereign." Id., at 790, The Court found that
promulgation of the fee schedule had not been compelled by the
State acting through its Supreme Court. Although the State Bar

was a state agency, the Court concluded that 1t "voluntarily

joined in what is essentially private anticompetitive activity."
1d., at 792.

In Cantor v. Detroit Edison Co., 428 U.5. 579 (1976),

the Court considered a private antitrust action brought by a
retailer of 1lightbulbs against a private utility which, in
accordance with state-approved tariffs, distributed lightbulbs
to its customers and included their cost within its general
service charge. The Court emphasized that the State had no
independent regulatory-:;;;:;;:F;;.:;;-;;:;;;HEE;_II;;;;:1bs:

‘-—-——wﬁ_.ﬁww
and that the utility had proposed the tariff that included the



cost of free lightbulbs. & plurality of the Court also stated

that Parker v. Brown was inapplicable to cases involving private

defendants, and that there was no¢ other reason to preclude
antitrust liablity from attaching to the utility's actions. The
Chief Justice and Mr. Justice Blackmun concurred in the result,

although each would have appllied the Parker v. Brown doctrine.

You joined in Mr. Justice Stewart's dissent. Like the
Chief Justice and Justice Blackmun, Justice Stewart would have

applied Parker v. Brown. Justice Stewart's conclusicn, however,

was that the utility's distribution of lightbulbs fell within
the state action exemption. Justice Stewart argued that the
utility's proposal of a tariff was protected from the antitrust

laws under the Noerr-Pennington doctrine, and that the utility's

subsequent compliance with the tariff was protected under Parker
v. Brown. Reviewing the legislative history of the Sherman Act,
Justice Stewart concluded that the intent of the Act was "not to
intrude on the soverignty of the States." id., at 635, and that,
therefore, conduct which is compelled by the States is exempt

from the Act. Because compliance with an approved tariff was
L

compelled by the S5tate, Justice Stewart believed that Parker v.
= L L L TR AL
Brown was applicable. In the course of his dissent, Justice

Stewart also commented on Schwegmann. He characterized that

case as one in which Congress, by passage of the Miller-Tydings
Act, had altered the scope of the state action exemption with

respect to resale price maintenance plans.



The Court unanimously applied Parker v. Brown in Bates

V. State Bar, 433 U,S. 350 (1%76). In Bates two young lawyers
violated state disciplinary rules against advertising. The
Court distinguished Goldfarb on the ground that the no-

advertising rules in Bates were required by affirmative command

of the state supreme court. The Court distinguished Cantor

because }i]lthe real party in interest was the state supreme
court, (ii) the Btate had an independent regulatory interest in
the regulation of bar activities, and {(iii) the no-advertising
rules were are "clear articulation of the State's policy" which
were "subject to pointed re-examination by...the Arizona Supreme
Court." I1d4., at 362.

Finally, the Court applied Parker v, Brown last Term in

New Motor Vehicle Board EL‘ﬁ%rin Fox Co., 47 LW 4017 (December

By, 19878). The Court reviewed a California statute which

requires an automobile manufacturer to secure the approval of a
B s e S -

state administrative agency before opening a retail motor

—

ngiElE_HEEEEEEEEip within the market area of an existing
franchise, if and only if that existing franchisee protests the
establishment of the competing franchise. The Court, in an
opinion by Justice Brennan and joined by the Chief Justice and
Justices Stewart, White, Marshall and Rehngquist, rejected the

contention that the state scheme was violative of Schwegmann:

"The dispositive answer is that the Act's regulatory scheme is a

system of regulation, clearly articulated and affirmatively



expressed, designed to displace unfettered business freedom in
the matter of the establishment and relocation of automobile
dealerships. The regulation is therefore outside of the reach
of the antitrust laws under the 'state action' exemption." 47 LW

at 4021. The Court distinguished Schwegmann as a case in which

"the State attempted to authorize and immunize private conduct
violative of the antitrust laws." Id. You joined Justice
Blackmun's opinion concurring in the result, which d4id not

discuss Parker v. Brown.

B. The gtate Scheme Under Review. BAs described by the
|
state appellate court, "[ujnder California Business and

Professional Code section 24862 no licensee may sell or resell

—
i

to a retailer, and no retailer may buy any item of wine except
——m s T S g —
B — —

at the selling price contained in an effective price schedule or
in an effective fair trade contract. No licensee is permitted
to sell or resell to any consumer any item of wine at less than
the selling or resale price contained in an effective price
schedule or fair trade contract. Under section 24866 each

——“—-‘ﬁ%
grower, wholesaler, wine rectifier or rectifier must make and

file fair trade constracts and/or file schedules of the resale
prices of wines." Petr for Cert at A-5.

In Baxter v. Rice, in which the California Supreme
Court struck down the state resale price maintenance plan for
distilled spirits, the court emphasized that the price for

distilled spirits was set solely by private parties. The court

i



stated that the Department of RAlchoholic Beverages Control "does
not participate in determining the mipnimum price, but only
enforces the price set by producers." Id. at C=%. The state
court recognized that the Department has the power to excuse
compliance with the resale price maintenance plan, but said that
it had never been exercised, and that the Department did not
have the authority to set maximum prices. There is "no
significant differencel[]" between the provisons of the resale
Price maintenance plan for distilled sprits and for wine. Id.,

at A-4.

As Goldfarb stated, the threshold gquestion in applying

—

Parker v. Brown is whether the State, acting as sovereign, has

e

compelled private parties to engage in anti-competitive conduct.
e S e e T

In this case it is clear that the State does compell sellers of

wine to engage in price-fixing. I do not think, however, that

this threshold question can be the only guestion. In Schwegmann,

for example, the State "compelled" nonsigners to comply with
resale price maintenance plans, but the State law was
nonetheless struck down. The Court's most recent reading of

Schwegmann characterizes it as a case in which the State merely

attempted to authorize or immunize private anti-competitive
conduct.

The necessity of looking bevond compulsion arises from
the perceived danger that a State could "repeal" the Sherman Act

within its borders simply by "compelling™ persons to engage in



anti-competitive behavior. The Court has developed two methods
of reviewing state action to ensure that it is not tantamount to
"repeal" of the Sherman Act. First, as the Court in Cantor
suggested, this Court could review each plan to see whether it
actually serves an important state interest., If it does not,
then the sta£e action 18 not exempt. The difficulty with this
approach is that it allows the federal courts to assess the
strength of the state interest in economic regulation.

Second, the Court has emphasized the adeguacy of state

supervisign owver state-sanctioned anti-competitive practices.

This approach does not review the strength of the state interest

in regulation, but it does ensure that state supervision has

replaced free enterprise. That is, the Court recognizes the
state authority to define economic areas inappropriate for
market contrel, but also recognizes that state supervision must
provide a real substitute for the effects of a competitive
economic system. Otherise, state "immunity™ may simply allow
private parties to evade the purposes and policies of the
Sherman Act. See Areeda & Turner, Antitrust Law § 213 (1978).

I believe that the second approach is preferable,
because it respects the federalism principles that allow a state
to decide for itself when anti-competitive practices serve the
public welfare. This Court's cases illustrate the difference
between adequate and inadequate supervision. In Parker, each

aspect of the marketing plan, including price and supply, was



approved by a state commission. In Bates, the rules had been
promulgated and were subject to pointed re-examination by the
state supreme court. Under Justice Stewart's wview of Cantor, the
utility was following a tariff that had been explicitly approved

by a state regulatory commission. In New Motor Vehicle Board,

the state reviewed each claim that establishment of a new
franchise would cause economic harm. On the other hand, in

Schwegmann, the State statute was struck down because it

compelled nonsigners to follow the terms of resale price

maintenance plans drawn up by private parties. The state
e e S

compelled the nonsigners to follow the terms of the contract,
but it gave private parties the freedom to decide under what
clircumstances state compulsion would be employed.

This case is like Schwegmann because the coercive pow

of the state is employed to carry ocut the terms of private

bargains. Thus, the state has mandated a resale ©price

e R T

fﬁﬁagguuu

precar
.

[}
maintenance scheme, but private parties set the price at which jﬂq:;nJ

(3

sales can be made. I belleve that the state's failure to set the oA -

———

price, as was done in Parker and Cantor, leads to the conclusion J‘l'n‘,ﬁ“‘u.,,

that state supervision is inadequate to bring the plan within

the state action exemption.

Of course, Schwegmann can be read, as Justice Stewart

read it in Cantor, as a case that does not directly effect the
scope of the Parker v. Brown exemption. It would still, however,

be relevant to this case. The alternative reading of Schwegmann




10.

interprets it as a case in which the Court deferred to Congress'
specific decision to supersede the original intent of the
Sherman Act through the Miller-Tydings Amendment. If so, then it
can be argued that Congress' recent decision to end federal
protection of resale price maintenance plans indicates that
Congress does not wish such plans to fall within the state acton
exemption.

In the Miller-Tydings Act and in the McGuire Act,
Congress espressly allowed fair trade laws. In 1975, however,
Congress repealed the federal fair trade exemptions from the
antitrust laws. The 1legislative history of the 1975 Act, as
recounted in the Amicus Brief of the State of California at 23-
25, suggests that Congress expected the repeal of previous law
to prevent manufacturers from settings prices under fair trade
statutes. Thus, I believe that the 1975 2Act may be used to
support a holding that Congress intends that fair trade laws not
be exempt f£rom the operation of the Sherman Act.

C. The Effect of the Twenty-First Amendment On the

State's Ability to Regulate the Price of Alchoholic Beverages.

The Twenty-First Amendment repealed Prohibition. § 2 of the
Twenty-First Amendment provides that "[tlhe transportation or
importation into any State, Territory, or possession of the
United States for delivery or use therein of intoxicating
liguors in violation of the laws thereof, is hereby prohibited."

I1f the state regulation of wine is not exempt under the Sherman



Bect, and, assuming that the California price-fixing scheme is
illegal under the Sherman Act, then it must be decided whether
the Twenty-First Amendment precludes enforcement of the anti-
trust laws.

The petitioner argues that the Twenty=-First Amendment
creates an exception to the normal operation of the Commerce
Clause and limits federal intervention to those cases in which
state regulation runs afoul of other constitutional provisions,
or in which the state attempts to regulate liquor that is not
consumed within state borders. The respondent argues, however,
that the interests of the State must be balanced against the
interest of Congress in enforcing the Bherman Act pursuant to
its Commerce Clause power.

The petitioner's theory has the potential for creating
a rather large gap in federal law because it would hold that any
etate act regulating the distribution of alchoholic baverages
would prevail over any inconsistent federal statute based on the
Commerce Clause. Presumably this would allow a state to mandate
that persons working in the liquor industry need not be paid
federal minimum wage. ©On the other hand, the realistic
potentional for such conflict may be small.

Review of the history of the Twenty-First Amendment is
not particularly illuminating. For example, the Brief of Amicus
Virginia Wholesalers BAssociation argues that the Congress'

rejection of a proposed section 3 to the amendment demonstrates
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the breadth of state authority. Section 3 would have provided
that ™Congress shall hawve concurrent power to regulate or
prohibit the sale of intoxicating ligquors to be drunk on the
premises where so0ld." Therejection of section 3 also is
consistent with a narrower congressional purpose. Although
Prohibition was to be ended, the Twenty-First Amendment was
designed to allow each state to decide whether it would be "wet"
or "dry." Section 3 was inconsistent with that principle insofar
as it would have allowed Congress to decide whether alchoholic
beverage would be sold within each state. Under this view, the
essential purpose of § 2 of the Twenty-First Amendment was to
allow each state to decide whether alchoholic beverages would be
imported for censumption within each state. State regulation of
price, but not consumption, of alchoholic beverages therefore
would be entitled to less consideration.

The Court's recently has stated that "the Twenty-First
Amendment does not pro tanto repeal the Commerce Clause, but
merely reguires that each provision "be considered in light of
each other, and in the context of the issues and interests at
stake in any concrete case." Craig v. Boren, 429 U.S. 190, 206

(1976), quoting Hostetter w. Idewild Bon Voyage Liquor Corp.,

377 U.s. 324, 332 (1964). Although members o©f this Court have
expounded a more expansive view of the Twenty-First Amendment in

the past, see United States v. Frankfort Distilleries, 324 U.S.

2%3, 300-01 (1%44)(Frankfurt, J., concurring), it is difficult



Atppent®”

to perceive the interests that would be served by an

interpretation of the Twenty-First Amendment that gave States
'-'\_—-_l—'-_'"'ﬁ-—-""—ﬂ“-d——""-ﬂ-—'h.__——-___ e

the exclusive power to control the price of alchoholic

beverages. Of course, a State like Virginia that controls the
e )
distribution of alchoholiec beverages within its borders is
acting within the central purpose of the Twenty-First Amendment.
Assuming that a balancing of state and federal
interests is proper when price alone is at issue, I would be
reluctant to disturb the state supreme court's view in Rice
that state interest's are not substantially furthered by the
resale price maintenance scheme. On the other hand, it is clear
that price-fixing of this sort runs afoul of the federal
interest in free competition. Therefore, I suggest that the
interests of the State in fixing the prices of alchoholic
beverages in thils context by the reach of the antitrust laws.

3. SUMMARY. The state resale price maintenance program

does not fall within the Parker v. Brown exemption from the

Sherman Act because of the failure of the State to supervise the
private choice of the prices at which wine is to be sold in
California. Where a state controls the price, but not
distribution of alchoholic beverages within its state, the
Twenty=First Amendment demands that the state interest be
balanced against the federal.interest. In this case, the 5595551

interest against price-fixing outweighs the state interests.
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SHPPLEMENTAL - RENCH -MEMORANDEM

To: Mr, Justice Powell

Re: No. 79-97, CRLA v. Midecal Aluminum

The S8G has filed an amicus brief, and petr has filed a
reply brief.

The SG contends that the state resale price maintenance
(RPM) plan violates the Sherman Act and is not protected by § 2
of the Twenty-First Amendment, The B8G's reasoning on the
Sherman Act dquestion is similar to the analysis in my Bench
Memorandum. The SG contends that the distinction between
actions that fall within the state action exemption, as in
Parker and Bates, and action that does not, as in Schwegman,

turns on the existence of state supervision or control over the



Bubstance of the restraint. The SG argues that the state RPFM
plan does not exert sufficient control because it allows private
parties to select the prices at which wine must be sold. The SG
derives the requirement of control from the need to reconcile
the purpose of the Sherman Act with the interests of the states
in a federal system. BAggqregations of economic power subject to
the contreol of the state do not pose the same potential for
abuse as private anti-competitive action, but state enforcement
of private decisions allows private anti-competitive activity to
flourish beyond the control of either the federal or state
government,

The SG argues that the purpose of § 2 of the Twenty-
First BAmendment was to guarentee the States the power to
requlate liquor in a manner that would otherwise interfere with
interstate commerce, but there was no intent that Congress'
powers be limited more than required by the langauge of § 2
which gives the States exclusive authority over "[t]he
transportation or importation" of alchoholic beverages. The 5G
notes that Congress passed the Federal Alchohol Administration
BRct two years after congessional passage of the Twenty=-First
Amendment., The Alchohol Administration Act imposes federal
labeling and consignment sales requirements., The SG states that
the debate on that Act demonstrates Congress' belief that such
federal requlation is consistent with the Twenty-First

Amendment, Furthermore, a decision that the States have plenary



control over all aspects of the liquor trade would allow States
to insulate their liquor industries from the reach of such
federal laws as the National Labor Relations Act, the Securities
Acts, and the requlatons of common carriers under the Interstate
Commerce Commission Act.

I believe that the 8G's theory is slightly broader than
my Bench Memorandum. The SG asserts that any State law that
requlates liquor, but not its distribution, is preempted by any
contrary federal law. I suggested that States have plenary
contrel over the distribution of liguor, but that the State
interests must be balanced against the federal interests when
the State regulates other aspects of the liquor industry. The
SG's theory would be easier to aoply, and would not appear to
constitute an overborad reading of federal power so long as this
Court emphasizes that the States have exclusive control over the
distribution of alchoholic beverages, and that States may
prohibit the sale of liquor, requlate the number or location of
liquor licenses, operate liquor stores itself, and levy taxes on
alchoholic beverages.

The petr's reply brief adds little. On the state action
issue, petr emphasizes that liquor distirbutors are required by
the Btate to set prices. The petr disputes the BG's
interpretation of § 2 of the Twenty-First Amendment, contending
that the States have broad authority. The petr alsc notes that

Congress, when it repealed the Miller-Tydings and McGuire BActs



in 1975, expressly noted that States may enforce RPM laws under
the Twenty-First Amendment.

Resp raised the issue of mootness in a motion to this
Court, although that issue was not discussed in resp's brief,
Petr explains that the California courts have struck down the
RPM plan for spirits, and for wine sales to cunsumers, but had
not, prior teo this case, dealt with price retraints on the sale
of wine from wholesaler to retailer, Thus the case would not be
moot even if a previous state court decision could bar this
Court from considering a constitutional issue. Because I do not
believe that a state court can evade the command of this Court
by claiming reliance upon an earlier unreviewed state court
decision, I don't believe there is a real mootness issue in this

Case.
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1fp/ss 2/7/80

MEMORANDUM
TO: David DATE: Feb. 7, 1980
FROM: Lewis F. Powell, Jr.

79-97 Midical

I commend you first on the promptness with which
you have prepared a first draft. It also reflects your usual
guality of work.

My comments are as follows:

In the introductory paragraph, would it be helpful
to identify Midical as a private wine wholesaler? Perhaps
something along the following lines might do:

"In a private state court action instituted by

respondent - a wine producer - California's resale

price maintenance and price posting statutes for
the wholesale wine trade were held to be violative
of the Sherman Act. The issue presented on this
appeal is whether, etc., . . ."

Your part I is fine, although it might be well to
identify Midical a little more specifically.

Part II is excellent. 1 suppose we need not say
that the California pricing scheme would be a per se

violation of the Sherman Act. On page 7, where you cite

Schwegmann (which, of course, is the most relevant case) I

think it would be helpful to cite additional Sherman Act
cases supporting the invalidity of this type of price fixing.

As you have pointed out, Part III - the 2lst



Amendment issue - is a bit more difficult. It is not easy to
identify, on the basis of prior authority, a consistent and
coherent line of analysis. You end up balancing competing
state and federal interests. I can think of no better
approach.

Yet, I do have the impression that we may
overemphasize the weight to be accorded state interest. The
discussion begins on page 20. The first point made is the
relative indifference of California to this particular case.
I really do not view this as significant. Our decision would
be the same regardless of the the state's enthusiasm so long
as it kept the statute on the books and enforced it., Perhaps
we could move this reference to a footnote.

You then rely primarily on the view of the
California statute taken by California courts. This is more
relevant, but again would not be controlling with me in terms
of declding whether the state interest is sufficient to
outweigh the federal interest. Customarily, we lock to the
brief of the State Attorney General for the state interests
served by legislation. I have not checked his brief, but if
it identifies state interests you might rely on him for these
and on the California court's rebuttal to show how
insubstantial they are.

While I certainly would not foreclose the



possibility of state interests cutweighing a federal commerce
clause interest in a case involving alcoholic beverages, it
is difficult for me to imagine such a case involving the
Sherman Act and where the state action is not protected in

any event under Parker v. Brown,

In sum, take another "swing" at the final five
pages (commencing at page 20 of the draft) with the foregoing
thoughts in mind.

Without rechecking the draft and accompanying
notes, I do not believe you have been quite specific enough
in making clear that under the 213t Amendment a state may do
as Virginia does: exercise a state monopoly on the
importation, distribution and sale of alcoholic beverages.
This would be protected both by the 2Zlst Amendment and Parker

v, Brown.

L.F.P., Jr.

55
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Supreme Conrt of the Wnited Btutes
Meglington, B. €. 20513

CHAMBERS OF
JUSTICE JOHN PalL STEVENS

February 15, 1980

Re: 79-37 - California Retail Liquor Dealers
Association v. Midecal Aluminum

Dear Iewis:

Please join me.

Respectfully,

Mr. Justice Powell

Copies to the Conference
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Supreme Gones of e Vrited Shutes
Wnalimgton, B, §. 20543

CHAMBERS QF

JUSTICE Wa. 1. BRENNAN, JR. February 19, 1980

RE: No. 79-87 California Repail Liquor Dealers Assn.
v. Midcal Alyminum, Inc., et. al,

Dear Lewis: \,l’#f,//

Flease note that I did not participate in the

consideration or decision of this case.

Sincerely,

T

Mr. Justice Powel]

cg: The Conference
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Supreme Qonrt of the Hrited s@:
Wiaehington, B. §. 205%3 \/

CHAMBERS OF
LHUSTICE HARRY A, BLACKMUN Fehruary lg ' lgﬂﬂ

Re: No. 79-97 - california Retail Liquor Dealers
Assoclation v. Midcal Aluminum, Inc.

Dear Lewis:
Please join me.

Sincerely,

flown

—

Mr. Justice Powell

cg: The Conference
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Suprence Qonrt of the Hinited Stutes
Waslington, B. ¢ 20543

CHAMBERS OF
LJUSTICE POTTER STEWART

February 20, 1980

Re: No. 79-97, California Liquor Dealers
v. Midcal Aluminum

Dear Lewis,

I am glad to join your opinion for
the Court.

Sincerely yours,

o
115‘

7

Mr. Justice Powell

Copies to the Conference
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Supreme Qourt of the Hited States \/
Waslington, B. ¢ 20543

CHAMBERE OF
JUSTICE WILLIAM H. REHNOUIST

February 20, 1980

Re: Neo. 79-97 cCcalifornia Retall Liguor Dealers Assn.
v. Mideal Aluminum, Inc., et al.

Dear Lewla:

Although I voted the other way at Conference, I shall,
as Byron puts it "acgulesce" in your opinion.

Singerely,
M-Ar

Mr. Justice Powell

Copies to the Conference
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Sepreme Qonet of the Hnited Stutra
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE THURGOODD MARSHALL February 21, 1980

i

/

Re: No. 79-97 - Calif. Retail Liguor Dealers
Asso. v. Midecal Aluminum

Dear Lewis:
Pleasa joln me,

Sincerely,

Mr. Justice Powell

co: The Conference
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Supreme Canrt of the Vinited Stakes
Hnslrington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE February 23, 1980

Re: 79-97 - California Retall Liquor
Dealers Assn, v. Midecal
Aluminum, Inc.

Dear Lewis,

Please joln me.

Sincerely yours,

Mr. Justice Powell

Copies to the Conference
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Suprenre Gonrt of the Huifed Htates
MWashington, B. T. 20513

CHAMBERS OF
THE CHIEF JUSTICE

February 28, 1980

Re: 76-07 - Calif. Retail Liguor Dealers AsSSnh. Y.
Midcal Aluminum, Inc.

Dear Lewis:
I Join. f

/ Rega

Mr. Justice Powell

Copies to the Conference



1fp/s8 3/1/80 79-97 California Retail Liguor
Dealers v. Mideal Aluminum

This case comes to us from the Californlia Court of
Appeal,

California has a resale/brice malntenance statute
for wine. Under this statute, a wine producer may set prlces
through a fair trade contract. If this ie not done, the
wholesalers must post a resale price achedule!for that
produceéF brand. Wine merchants are required to sell to
retailers only at prices established in this manner,

Regpondent, charged with viclating established
prices, successfully challenged the #ke Califernia system as
violative of the Sherman Act. We granted cert.

The California statute was defended in this Court
on two grounds: First, that its program is immune from
federal antitrust laws under the "state action" exception -
an exception this Court has recognized since the-lidd

d‘ decision in jm Parker v. Brown. u. | F%3
A

SM;M"M |



Secondly, it was arqued that the 2l1st Amendment,
that repeali&é the Prohibltlon Amendment, authorized the
states to regulate traffic in liquor.

For the reasons stated in the Court's opinion, we
reject both of these arguments. Neither the state action

doctrine of Parker v. Brown, nor the 2lst Amendment,

authorizes a state/to delegate to private paqgjes/éha right

to fix prices in a manner/khat would violate federal

antitrust laws. We therefore affirm the judament of the

California Court of Appeal.
Mr. Justice Brennan took no part in the

consideration or decision of thls case.
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March 10, 1980

AR 14 1939

The Honorable Lewis F, Powell, Jr.
Associate Justice

United States Supreme Court

1l First Street, N.E.

Washington, D.C.

Re:

20543

California Retail Liguor Dealers Assn. V.
Mideal Aluminum, Inc., No.

79=97 OT75

Dear Justice Powell:

This letter is written on behalf of my client,

Midcal Aluminum, Inc¢., respondent in the above case, and
concerns a brief phrase that appears at page 12 of the
slip opinion.
cation of that phrase may be appropriate to minimize any
risk of misinterpretation of the scope of the ruling in

the case.

Mr.

With deference, we suggest that a modifi-

Rodak, the Clerk of the Court, informs me

that the appropriate way to raise this matter is by letter

to you, with copies to him and to the Reporter of Decisions.

ing sentence:

At page 12, the slip opinion contains the follow-

"The Twenty~-first Amendment grants the
States virtually complete control over
whether to permit importation or sale

of liquor and how to structure the
liguor distribution system." (Emphasis
added.)

The phrase which is emphasized in the above sentence is the

source of our concern.

As explained more fully below,

there is a risk that the phrase might be cited to attempt
to obtain results at ocdds with the logic of the opinion

as a whole and with the basic antitrust principles upheld
by the Court.

“EABLE ORAICK
TELEE 34-0§7)
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ORRICK, HERRINGTON, ROWLEY & SUTCLIFFE

The Honorable Lewis F. Powell, Jr.
March 10, 1980
Page Two

At page B, footnote 9, the slip opinion distin-
guishes and protects "the approach of those States that
completely control the distribution of liquor within their
boundaries." The note goes on to cite two provisions of
the Virginia Alcoholic Beverage Control Code, §§ 4-15 and
4-28. These code provisions deal with the operation of
government stores for the retail sale of alcoholic bever-
ages. Footnote 9 leaves little doubt that the States are
free to engage themselves in distributing alcocholic bever-
ages.

Judging by the logic of the opinion and the simi-
larity of the language of footnote 9 ("the distribution of
liquor within their boundaries") and of page 12 {"the liguor
distribution system"), it seems to us that the language of
page 12 emphasized above refers to footnote 9 type situations
in which the State itself conducts various aspects of the
alcoholic beverage business. However, it is possible that
the language of page 12 could be read more breoadly in an
effort to defend situations where the cloak of state author-
ization is thrown over what are in essence private cartels --
particularly horizontal market division schemes -- in situa-
tions that are logically and legally indistinguishable £rom
the price-fixing scheme struck down in the California Retail
Liguor Dealers case.

An example may help to i1llustrate our concern, If
the States have "virtually complete control over . . . how
to structure the liguor distribution system" (in the literal
language of page 12), could they simply authorize suppliers
and wholesalers, under the guise of a franchise system, to
divide the state up into territories in which the wholesalers
would not compete with each other? This would harm someone
in Midcal's position, if the effect was to prevent it from
selling in new areas, Such a system would be a per se
illegal market division conspiracy if engaged in without a
"gauzy cloak of state involvement," and the analysis should
be identical to the analysis of the conduct at issue in the
California Retail Liquor Dealers case. Yet the language of
page 12 of the opinion, referred to above, might suggest
that such a market division scheme, if authorized by state
statute, would be immune from antitrust inguiry. This would
be a result that presumably was not intended, would impinge
upon legitimate federal antitrust interests, and in any
event was not an issue before the Court in cur case.
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ORAICK, HERRINGTON, ROWLEY & SUTCLIFFE

The Honorable Lewis F. Powell, Jr.
March 10, 1980
Page Three

One alternative to clear up the problem discussed
above would bhe to change the phrase "how to structure the
liguor distribution system" to read: "over those aspects
of ligquor distribution within their boundaries which the
States conduct themselves." Another alternative, although
one I think might be less clear, would be simply to append
a footnote to the end of the current phrase. 8Such a foot-
note might read: "See note 9, supra."

Needless to say, I am very pleased with the out-
come of the case and with your opinion for a unanimous Court,
I consider it a great privilege to have been able to argue
the case before you.

Respectfully submitted,

Vat (3. ﬂw,,_.

ck B. Owens
Attorney for Respondent,
ideal Aluminum, Inc.

JBO/137

cc; Honorable Michael Rodak
Clerk, United States Supreme Court

Henry Lind, Esq.
Reporter of Decisions
United States Bupreme Court

william T, Chidlaw, Esq.
Counsel for Petitioner

Lawrence G. Wallace, Eszqg.
Deputy Solicitor General

George J. Roth, Esqg.
Deputy Attorney General
State of California
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MEMORANDUM
TO: Mr. Justice Powell
FROM: David
DATE: March 14, 1980
RE: No. 79-97, California Retail Ligquor Dealers Assn v. Midcal

Aluminum, Inc.

I hope that I am not responding to the Owens letter with
instinctive "pride of authorship,"” but I doc not think his point is
especially well taken. The phrase at issue on page 12 states that
"The Twenty-first Amendment grants the States virtually complete
control over whether to permit importation or sale of liquor and how

to structure the liquor distribution system." (Emphasis added.) The

letter's concern is that this language suggests that the State could
delegate liguor distribution to private parties who would be
authorized to engage in anticompetitive practices. The example
offered is a market-division arrangement. Letter, p. 2. I have
several problems with the proposal to rewrite the passage:

1) I believe the passage correctly states the law. The

e — m——

language of the Amendment refers to the "transportation and

importation® of liquor. Both terms -- to me, at least -- clearly

e e .:'__—-_-“"

reflect the intent that the States control the methods of
e

distributing liquor through mechanisms such as "blue" laws limiting
TS e, W



2.

Sunday or evening sales, sales of liguor-by-the-drink, licensing of
liquor dealers, or sale of liquor by the State. Such redqulations
cannot be challenged on Sherman Act grounds., Unless this line is
drawn, I believe the Twenty-first Amendment will be reduced to a
limitation on state liguor import taxes, and I think State control
programse like that in Pennsylvania could be 1lost. That is why I
resisted using the narrower language of the type proposed in the

letter. Indeed, there is no direct need to protect the State-store

e e = a0

systems with the Twenty-first Amendment because, as the opinion
e

cbserves in footnote 9, there is Parker v. Brown immunity for such

arrangements. I would also point out that our reading of the Twenty-
first Amendment 1is considerably narrower than that offered in

California wv. LaRue in 1972, involving nude dancing in bars; the

Twenty-first Amendment is not yet the toothless hag that the letter
{and apparently Justice White) would have it.

2) I do not believe that the dangers seen in the letter are
very substantial. The language in dispute was drafted with an eve to
the standard distinction in antitrust law between "structural" and
"behavioral" features of a market. Although the fit is not perfect
between that model and this case, the contrast I hoped to make was
between market "structure" -- public v. private, saloons v. package
stores =-- and behavioral matters such as price-fixing and, to use
the letter's example, market-division. The state's freedom to make
structural decisions is relatively uninhibited, but there is no State
power to authorize anticompetitive behavior. The market-division
hypothetical does highlight a stress point in this analysis. Can't

market division be viewed as a structural matter? My answer is



3.

simply, "No." Once the State has resolved to permit the sale of
liquor by licensed private dealers, it has exhausted its unreviewable
discretion under the Twenty-first Amendment. Further requlatory
policies must be reviewed under the balancing appreoach that we
gutline in Part III of Midcal. The decision to authorize regional
monopol les would ke subject to that scrutiny.

3) Finally, I believe that the general language and holding
of the opinion make c¢lear that the letter's reading of the phrase on
page 12 is incorrect. Doubtless lawyers will attempt to twist the
language out of context, but the same is true of any number of other
statements in the opinion.

Should you wish to proceed with some revision, I will draft
some alternatives. I would emphasize, though, that restricting the
statement t¢ state-run liquor stores is much more than a cosmetic

change.
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wiLLIAM T.CHIDLAW

A PRGFESSIAHAL CORPORATION
POHMNT WEST EXECUTIVE CENTRE

March l? lgﬂu ABE RESFONSE ROAD, SUITE =
: SACRAMENTD, CALIFORNIA 95815

[218) D2o-020R

Honorable Lewis F. Powell, Jr.
Assoclate Justice

United States Supreme Court

1l First Street, N.E.
Washington, D. C. 20543

Re: C(California Retail Liquor Dealers Association
v. Mideal Aluminum, Inc.; No. 79-927

Dear Justice Powell:

This letter to yvou is prompted by and in reply to a
letter dated March 10, 1980, directed to you on behalf of
Respondent Midcal Aluminum, Inc. by its attorney. Upon
inguiry to the Office of the Clerk of the Court, I was
advised that Mr, Rodak had stated that a reply to that
letter, directed to you, would be appropriate. The Clerk's
office further referred me to your secretary to whom I
relayed my intention of replying to the Midcal letter.

Midcal seeks a substantive change in the language of
the opinion which would have the effect of adopting the
position argued by Midcal that the Twenty-first Amendment
simply authorizes a state to prohibit or restrict the impor-
tation of liguor inte its territory. This limited effect of
the Twenty-first Amendment was effectively rejected in your
opinion both by language in the text at page 9 of the slip
opinion and the reference to legislative history, contained
in footnote 10 alsc at page 9. The refusal to overrule
earlier cases of this Court {e.g., Ziffrin, Inc. v. Reeves}
and the rejection of an interpretation that would virtually
emasculate the effect of the Twenty-first Amendment on the
power of the states to regulate liquor was made clear in
that language on page 9 where your opinion analyzed the
language of Section 2 of the Amendment in the following
manner:

"eew In terms, the Amendment gives the
States control over the 'transportation or importation'



LAW GFFICES OF k|

WILLIAM T.CHIDLAW

& FROFESSIOHAL CORSGRATION

Honorable Lewis F. Powell, Jr. March 17, 1880
Re: Callfornia Retaill Liguor Dealers Assn, Page Two
va., Mideal Aluminum, Inc.: No., 79-97

of ligquor into their territories. Of course, such
control logically entails considerable regulatory
power not strictly limited to importing and
transporting alcohol." (Citing Ziffrin

case with approval.) {Emphasis added)

It is the position of the Callfornia Retail Liguor
Dealers Association that although disappointed in the outcome
of the case insofar as it specifically affects its members,
nevertheless the opinion is c¢learly written, is consistent
within itself, and is not subject to misinterpretation or
confusion. The mere fact of change in the opinion in the
manner suggested by Midecal would itself be misconstrued and
misapplied and undoubtedly the significance of the change
itself would be greatly exaggerated in any future applications
of the Midcal decision to state court cases involving state
liguor statutes or regulations. The purpose of this letter
is not to presume to tell you, as the author of the Midcal
opinion what you meant, but to simply support the proposition
that the meaning is in fact clear, it was carefully thought
out and it does not reguire interpretation.

This Court has furnished guidelines for future application
of this opinion in the language contained on page 12 of the
slip opinion, and that complete paragraph, from which the
gsentence quoted in the Midcal letter is taken, is clear in
its meaning. The complete paragraph reads:

"These decisions demonstrate that there
iz no bright line between federal and state
powers over liguor. The Twenty-first Amendment
grants the States virtually complete control
over whether to permit importation or sale of
liguor and how to atructure the liguor distri-
bution system. Although States retain substan-
tial discretion to establish other liguer regula-
tions, those controls may be subject to the
federal commerce power in appropriate situations,
The competing state and federal interests can be
reconciled only after careful scrutiny of those

concerns in a 'concrete case.'" (Citing
Hostetter v, Idlewild Ligquor Corp., 377 U.3.,
at 332.)

That the opinion as a whole is consistent with the
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above quoted paragraph regarding the states' control over
"how to structure the liquor distribution system ..." is
illustrated by the gquotation from page 9 cited earlier. The
opinion correctly recognizes that the states' control over
the ligquor distribution system cannot logically be separated
from its contrecl over importation and transportation of
liquor. This is exactly what the opinion plainly recognizes
in the above guotation from page 12 in connection with the
reference to "the liquor distribution system.”

Midecal argues that the phrase "the liquor distribution
system”" refers only to those states that themselves "control
the distribution of liquor within their boundaries" and
cites the example of the state government retail stores in
Virginia. It is impliecit in Midcal's argument that the
suggested change will "protect" those states which themselves
conduct various aspects of the liguor business. The illogic
of the contention is manifest when the whole opinion is
considered. The opinion, in the first section on the meaning
and effect of the "state action” antitrust immunity makes it
abundantly clear that a state, like Virginia, which itself
engages in the ligquor business, is not affected by the
decision. The earlier language of the opinion shows that
the Court was well aware of the situation in states like
Virginia and therefore the only reasonable conclusion is
that the language toward which Midcal directs its suggestion
is not the result of careless draftsmanship, but rather
clearly defines the boundaries between areas to which the
Twenty-£first Amendment applies with full force and those to
which the Amendment's role has been reduced consistent with
the holding of the opinion,

It is clear from your opinion that the Twenty-first
Amendment retains vitality, especially in matters involving
importation and/or restrictions or prohibitions relating to
the sale, and in matters involving the liguor distribution
system within a state. It is equally clear that in other
matters, the Twenty=first Amendment still has viability
insofar as bestowing upon a state the power to regulate
liquor but that a state has a lesser degree of power than
under the importation, transportation, and distribution
categories.

If there is any guestion, in a specific case, about the
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effect of the Twenty-first Amendment on a state's power to
regulate liquor it can better be resolved in a future
"concrete case"” than by the use of a hypotheticgl example of
an alleged potential situation that has no relevance to the
opinion in this case and as stated by Midcal at page two of
its letter "was not an issue before the Court in our case."

We would respectfully urge that this suggestion by
Midcal for a substantive change in language be rejected and
the paragraph referred to, on page 12 of the slip opinion,
bhe left in its original form as one which artfully, carefully
and accurately describes the future effect to be given the
Twenty-first Amendment.

Respectfully submitted,

William T. Chidlaw
Attorney for California Retail
Liguor Dealers Assocciation

WTC :be

gc: Jack B. Owens, Esg.
Orrick, Herrington, Rowley & Sutcliffe
Eleventh Floor
600 Montgomery Street
San Francisco, CA 24111

Honorable Michael Rodak
Clerk, United States Supreme Court

Henry Lind, Esqg.
Reporter of Decisions
United States Supreme Court

Lawrence G. Wallace, Esqg.
Deputy Solicitor General

George J. Roth, Esg.
Deputy Attorney Gensral
State of California

Baxter Rice, Director
Department of Alcoholic Beverage Control
State of California



Supreme Qonrt of tiye Hiited Stutes
Washington, B. €. 20543

CHAMBERE OF
JUSTICE LEWIS F POWELL, JR,

March 20, 1980

79-97 California Retail Liguor Pealers v. Midcal

MEMORANDUM TO THE CONFERENCE:

Counsel for the respondent in the above case, by
letter of March 10, requests that we make a change 1ln our
opinion. Counsel for petitioner, in a letter dated March 17,
opposes the request. I enclose copies of both letters.

Respondent invites our attention to the following
gentence at page 12 of the s8lip opinion:

"The Twenty-first Amendment grants the States
virtually complete control over whether to permit
importation or sale of liquor and how to structure
the liquor distribution-system:" (Emphasls added.)

The crltical language in the 21st Amendment uses
the terms "transportation and importation" of liquor. These
terms reflect an intent that the states control the methods
of distributing liquor through mechanisms such as laws
limiting Sunday sales, sales of liquor by the drink,
licensing of liquor dealers, or the sale of liquor by the
state (as in Virginia). Such regulations well may be
insulated from the Sherman Act by Parker v: Brown immunity,
but they also fall within the protections of the 21st
Amendment. There may be a better way to make clear that the
states have this sort of authority, althocugh none has
occurred to me., Moreover, I have thought that our opinion in
this case was perhaps a narrower reading of the 27st
Amendment than our decision in €alifornia-v. LaRue.

In sum, I am not disposed to recommend that we make
a change.

If there are no contrary views, I will ask Mike

Rodak to advise counsel that the Court 1s not disposed to
make a change in our opinion.

L+

L'F'P'r Jr-
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79=-97 California Retail Liquor Dealers v, Midcal

MEMORANDUM TO THE CONFERENCE:

Coun#=el for the respondent in the above case, by
letter of March 10, requests that we make a change in our
opinion. Counsel for petitioner, in a letter dated March 17,
opposes the request. I enclose copies of both letters.

Respondent invites our attention to the following
sentence at page 12 of the slip opinion:

"The Twenty-first Amendment grants the States
virtually complete control over whether to permit
importation or sale of liquor and how to structure

the liquor distribution system.” (Emphasis added.)

The critical language in the 2lst Amendment uses
the terms "transportation and importation® of liquor. The=se
terms reflect an intent that the states control the methods
of distributing liquor through mechanisms such as laws
limiting Sunday sales, sales of liquor by the drink,
licenzing of liquor dealers, or the sale of ligquor by the
state (ag in Virginia). Such regulations well may be
insulated from the Sherman Act by Parker v. Brown immunity,
but they also fall within the protections of the 2lst
Amendment. There may be a better way to make clear that the
getates have this sort of authority, although none has
occurred to me. Moreover, I have thought that our opinion in
this case was perhaps a narrower reading of the 21st
Amendment than our decision in California v. LaRue,

In sum, T am not dieposed to recommend that we make
a change.

If there are no contrary views, I will ask Mike

Rodakx to advise counsel that the Court ls not dlisposed to
make a change in our opinion.

L.F-P., Jr'
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Washinglon, B. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

March 20, 1980

Re: Np. 7997, California Retail
Liguor Dealers v. Midcal

Dear Lewis,

I agree with your recommendation that counsel
be advised that the Court is not disposed to make a
change 1n its opinfon.

Sincerely yours,

24
'I.' 3

Mr. Justice Powell ;f’ff

Coples to the Conference



March 21, 1980

79-97 California Retail Liquor Dealers v. Midcal

Dear Mike:

I enclose a copy of my memorandum to the Conference
of March 20, together with the letters from counsel referred
to therein.

The request by respondent to make a chaaga in our
opinion was presented at the Conference today, and you are
now authorized to advise counsel by letter t the Court
is not disposed to make the requested change in its opinion.

Sincerely,

Mr, Michael Rodak, Jr.

1fp/ss
Enc,
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DRAFT
SUPREME COURT OF THE UNITED STATES

No. 70-07

California Retail Liquor Deal-yOn Writ of Certiorari to the
ers Association, Petitioner, Court of Appeal of Califor-
v, nia for the Third Appellate

Mideal Aluminum, Ine., et al,] District,

[February —, 1880]

Mg, Justice PownLt delivered the opinion of the Court.

In a state-court action, respondent Mideal Aluminum, Ine,,
a wine distributor, presented a sueccessful antitrust challengs
to California's resale price maintenance and price posting stat-
utes for the wholesale wine trade. The issue in this case is
whether those state laws are shielded from the Bherman Aet
by either the “state action” doctrine of Parker v, Brown, 317
U. 8. 341 (1943), or § 2 of the Twenty-first Amendment.

1

Under § 24866 (h) of the California Business and Profes-
sions Code, all wine producers, wholesalers, i rectifiers must
file with the State fair trade contracts or price schedules. If
a wine producer has not set prices through a fair trade con-
tract, wholesalers must post a resale price schedule for that

1 The atatute provides:

“Fach wine grower, wholesaler Tieensed to ssll wine, wine rectifier, and
rectificr shall;

#(a) Poat a schedule of selling pricez of wine to retailers or consumers
for which his resale pries 8 pot governed by a fair trade contract msade
by the person who gwns or controls the brand.

“(b) Make and fila & fair trade contract and file a schedule of resale
prices, if he owns or controls o brand of wine resold to retailers or
[40) .

Cal, Bus, & Frof, Code § 24566 (West 1064),

MasrsR

and
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producer’s brands. Id., & 24866 (a). No state-licensed wine
merchant may sell wine to a retailer at other than the price
set “either in an effective price schedule or in an effective fair
trade contract. . . " 7Id., § 24862 (West Supp. 1979), 6[
or administration of Te wine pricing progr. e State
is divided into three trading aru;% A slngle fair frade ©
ract or schedule for each brand sets the terms for all whole- m—
sale transactions in that brand within a given trading area. Shocte Mﬁdﬂﬂ
Lhelesalen | £74d, 88 24862, 24864-24865 (West Supp. 1978). Similarly flhe |pre~%e et
wine priees postod by & singlr uisksdesber within o trading area —
bind all wholesalers in that area. Mideal Aluminum, Inc. v.
Fice, 90 Cal. App. 3d 079, 083-984, 153 Cal. Rptr. 757, 762
| (1979). A licensee selling below the established prices faces
| “fines, license suspension, or outright license revoeation. Cal.
\ ‘Bus. & Prof. Code § 24880.° The State has no direet control
over wine prices, and it does not review the reasonahbleness of
the prices set by wine dealers,
Mideal Aluminum, Ine, is a wholesale stnbutnr of wine
in Southern Call_fn;-nm In July 1998 the Department of
Aleoholic Beverage Control charged Mideal with selling 27
cases of wine for less than the prices set by the effective price
schedule of the E & J Gallo Winery, The Department also
alleged that Mideal eold wines for which no fair trade eantract
or schedule had been filed, Mideal stipulated that the allega-~
tions were true and that the State could fine it or suspend

: its license for those transgressions, App 10-20, Mideal then Ciled
2 3 . & writ I
the California Court of Appeal for the Thlrd

BT
54- @i /
‘“#'Ni 0 ﬂppe&l ruled that the wine pricing seheme
Iha-tr"“d"’"* “T"m restrains trade in violation of the Sherman Aet, 15 U, B, C.
A, Stetels worne 81 et seq, The court relied entirely on the reaauning in Ritg

@ * g ‘ . s 2
M "”‘.‘T % Licensees that eell wine bhelow the prices specified in fair trade eon-
e RV e tracta or schedules also moy be subject to private damage suite for unfair
competition. [Id, § 24752,
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v. Aleoholic Beverage Control .43:;15&3.3*-1 21 Cal. 3d 431, _[_.
579 P. 2d 476 (1978), where the California Supreme Court

uck down parallel restrictions on the sale of distilled liquors. I held
/e’nurt fmmwt it becauae the
Htate pla,yed only & passive part in pricing, TIE
ker v. Brown immunity for the program,

g

“In the price maintenance program before us, the state
plays no role whatever in setting the retail prices. The
prices are established by the producers according to their
own economic interests, without regard to any actual or
potential anticompetitive effect; the state’s role i re-
stricted to enforeing the prices specified by the producers.
There is no control, or ‘pointed re-examination,” by the
state to insure that the policies of the Sherman Act are
not ‘unnecessarily subordinated’ to state poliey.” 21
Cal, 3d, at 445, 379 P, 2d, at 486.

Rice also rejected the claim that California’s liquor pries
ing policies were protected by § 2 of the Twenty-first Amend-
ment, which insulates state regulation of intoxicating liquors
from many federal restrictions. The court determined that
the national policy in favor of competition should prevail over

the state interests in liquor price maintenance—the promotion
of temperance and the preservation of small retail establish- sysTewn
ments. The court emphasized that the California

not only permitted vertical control of prices by producers, but
also frequently resulted in horizontal pricefixing. Under the
program, many comparable brands of liquor were marketed
at identical prices’ Referring to congressional and state
legislative studies, the court observed that resale price main-

B The court elted record evidence that in July 1976, Bve leading brands
of gin each sold in Californis for $4.80 for a fifth of a gellon, and that
five leading brands of seotch whiskey sold for either $5.30 or 3840 g ffth,
Rice v, Alevholic Beverage Control Appeals Bd., 21 Cal, 3d 431, 454, and
nn, 14, 16, 578 P.2d 476, 401-492, and nn, 14, 16 (1975},
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tenance has little positive impact on either temperance or

small retail stores, Seegup®-, infra,

In the instant case, the State Court of Appeal found the
analysis in Rice squarely controlling, 90 Cal. App., at 984,
153 Cal. Rptr., at 760. The court ordered the Department of
Aleoholic Beverage Control not to enforee the resale price
maintenance and price posting statutes for the wine trade.
The Department, which in Rice had not sought certiorari from
this Court, did not appeal the ruling in this case®* An appeal
was brought by the California Retail Liquor Dealers Associa-
tion, an intervenor.” The California Bupreme Court declined
to hear the caze, and the Dealers Asspeiation sought certiorari
from this Court, We granted the writ, — T, 8, — (1878),
end now affirm the decision of the state court.

I

/ PI- 1%-5

(S AEERC—

The threshold question is whether California's -A\fm':
wine pricing violates the Sherman Aet, This Court has ruled
sistently that resale price maintenance illegally restrains
trade. \Dr, Miles Medical Co. v. Park & Sons Co., 220 U, 8.
373, 407 (1911), that such arrangements are
“designed to maintain prices , . ., and to prevent competition
among those who trade in [competing goods].” See Albrecht
v, The Herald Co., 390 1. 8. 145 (1968); U'nited States v,
Parke, Davis & Co., 362 U. S, 29 (1960); United States ¥,
Schrader's Son, Ine., 252 U. 8, 85 (1920). For many years,

— i the Ih*[i]ln_ar-Tyd.ings Act of 1937 permitted the States

to authorize resale price maintenance, &0 Stat. 693. The

P goal of that statute was to allow the States to protect small

a

. %Tho State alse did nof sppesl the deecision in Capiocean Corp. v,
Sthwwliolic Beverape Control Appeals Bd., 87 Cal. App. 3d 906, 151 Cal.
Eptr. 452 (1979}, which used the asnalyeis in Rice to invalidate California's
reaale price maintenance scheme for retail wine sales to comsumers.
i The Culiforma Retail Liguor Dealers Assoviation, & trade mssociation
of independent retail Lguer deslers in Californin, claims over 3,000
members,
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retail establishments that Congress thought might otherwise

be driven from the marketplace by large-volume discounters.

But in 1975 that congressional permission was rescinded, The

Consumer Goods Pricing Act of 1975, 80 Stat. 801, repealed

the Miller-Tydings Act and related legislation® Conse~

gquently, the Sherman Act’s ban on resale price maintenance

now applies to fair trade eontracts unless an industry or pro-

am enjoys a special antitrust immunity.

California’s system for wine pricing plainly conatitutes resale

price maintenance in violation of the Sherman Act. Schweg-

] mann Bros. v. Calvert Corp., 341 U, S, 384 (1951); see

Albrecht v, The Heragld Co., supra; Kiefer-Stewart Co, v,

Seagram & Sons, 340 U, 8, 211 (1951) ; Dr, Miles Medical Co,

v. Park & Sons Co,, supra. The wine producer holds the

power to prevent price competition by dictating the prices

charged by wholesalers, As Mr. Justice Hughes pointed out

in Dr. Miles, such vertical control destroys horizontal competi-

tion among wholesalers and retailers as effectively as “if they

- formed g ecombination and endeavored to establish the same

'-] restn%na . . . by agreement with each other.” 220 U. 8, at

408, oreover, there can be no claim that the California

program is simply intrastate regulation beyond the reach of

tho Bherman Act. See Schwegmann Bres. v. Calvert Corp,,
stpra; Burke v. Ford, 380 U, 8. 320 (1967) (per curiam).

i The congressional reports accompanying the Consumer Goods Pricing
Act of 1075, 80 Stat, 801, noted thatﬁ&?m
would not alter whotever power the Btates hold under the Twenty-first
Amendment to control liguor prices. . Rep. No. 94466, 84th Cong.,
1et Bess, 2 (1875); H. R. Rep. No. 84341, %th Cong., lut Bess, 3, n, 2
(1875}, We consider the cffect of the Twenty-first Amendment on this
case in Part II1, infra.

7 In Rige, the California Bupreme Court found direct evidence that resals :)
price majntenance resulted in horizontal price fixing, See p , JUpra, 3
and n, 3. Although the Court of Appeal made no such speeific findiog in
this case, the court noted that the wine pricing system “eannot be upheld AT

for the same ressons the retail price maintenance provisions were declared p il T
invalid in Rice Mideal Alumintumfimv. Rice, 90 Cal, App. 33 074, 053,

153 Cal. Rptr. 767, 760 {1973,
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Thus, we must consider whether the State's involvement in
the price-setting program is sufficient to establish antitrust
immunity under Parker v. Brown, 317 U, 8. 341 (1943), That
immunity for state regulatory programs iz grounded in our
federal strueture, “In a dual system of government in which,
under the Constitution, the states are sovereign, save only as
Congress may constitutionally subtract from their authority,
an unexpressed purpose to nullify a state’s control over its
officers and agents is not lightly to be attribitted to Congress.”
Id., at 351, In Parker v, Brown, this Court found in the
Sherman Act no purpose to nullify state powers. Beeause the
Act is directed against “individual and not state action,” the
Court eoncluded that state regulatory programs could not
violate it. Id., at 352.

Under the program challenged in Parker, the state Agricul-
tural Prorate Advisory Commission authorized the organiza-
tion of local cooperatives to develop marketing policies for the
raisin crop. The Court emphasized that the Advisory Com-
mission, which was appointed by the governor, had to approve
cooperative policies following public hearings: “It is the state
which has ereated the machinery for establishing the prorate
program, . . . [I]t is the state, acting through the Commis-
gion, which adopts the program and enforces it, . . ." Id,, at
352, In view of this extensive official oversight, the Court
wrote, the Bherman Act did not apply. Without such over-
sight, the result could have heen different. The Court ex-

pressly noted, “ 4l state does not give Immunity to those who
violate the Sherman Aet by authorizing them to violate it,
or by declaring that their setion is lawful, , , )" Id,, at 351.

Several recent deeisions have applied Parfer's analysis, In
Goldfarb v, Virginia State Bar, 421 U, 8. 773 (1875}, the Court
coneluded that fee schedules enforced by a state bar assoria-
tion were not mandated by ethical standards established by the
BEtate Bupreme Court, The fee schedules therefore were not
immune from antitrust attack, “It is not enough that . . .
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anticompetitive conduet iz ‘prompted’ by state action; rather,
enticompetitive conduet must be compelled by direction of the
Btate acting as sovereign.” [Id., at 791. Bimilarty, in Cantor
v. Detroit Edison Co,, 428 T, 8, 570 (1978), a majority of the
Court found that no antfitrust immunity was conferred when
a state agency passively accepted a public utility’s tariff. In
contrast, Arizona rules against lawyer advertising were held
immune from Sherman Aect challenge hecause they “reflect{ed]
& clear articulation of the State’s policy with regard to pro-
fessional behavior” and were “subject to pointed re-examina-
tion by the policymaker—the Arizona Bupreme Court—in
enforcement proceedings.” Bates v, State Bar of Arizona, 433

U. 8,350, 362 (1977).
/1\ Only last Te—m.hia Court found antitrust immunity for a
California program requiring state approval of the location of

new automobile dealerships. New Motor Vehicle Bd. of Calif.
v. Orrin W, Foz Co,, 439 U, 8, 96 (1978), That program
provided mmﬂu—w

b the State would hold a

Id., at 103. In view of the State's active role, the
Court held, the program was not subject to the Sherman Act,
The “clearly articitlated and affirmatively expressed” goal of
the state policy was to “displace unfettered business freedom
in the matter of the establishment and relocation of automo-
ile dealerships.” Id., at 109,

These decisions establish twe standards for antitrust immu-
nity under Parker v. Brown. First, the challenged restraint
must be “one clearly articulated and affirmatively expressed
as state policy”; second, the policy must be “actively super-
vised” by the State itself, City of Lafoyette v. Louisiana
Power & Light Co,, 435 1. 8. 389, 410 (1978) (opinion of
Brenwax, F).* The California system for wine pricing satis-

B8ee Normon's On the Waterfront, Inc. v. Wheatley, 44 ¥. 2d 1011, 1018
(CA3 1971); Asheville Tobocce Bd, v, FTC, 263 F. 2d 502, 509-610 (CA4
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fies the first standard, The legislative policy is forthrightly
stated and clear in its purpose to permit resale price mainte-
nance, The program, however, does not meet the second
requirement for Parker immunity. The State simply author-
izes price-setting and enforces the prices established by private —
artics, The State neither establishes prices nor reviews the ~
reasonableness of the price schedules; nor does tiEEEEe—T—
regulate the terme of fair trade contracts. The State
does not monitor market conditions or engage in any “pointed
reexamination” of the program.® The national policy in favor
competition cannot be thwarted by casting such a gauzy

cloak of state involvement over what is essentially a private

price-fixing arrangement, As Parker teaches, “a state does

not give immunity to those who violate the Sherman Act by

authorizing them to viclate it, or by declaring that their action

is lawful. .. . 317 U. 8, at 351.

m

Petitioner eontends that even if California’s system of wine
ricing is not protected state action, the Twenty-first Amend-
lication of the Sherman Aect in this case. Sec-
ptrie mime repealed the Eighteenth

The second section fe-
servej to the States certain poter to regulate traffic in liquor;
“The transportation or importation into any State, Territory,
or possession of the United States for delivery or use therein

1058); Note, Parker v. Broum Revisited: The State Action Doctrine After
Galdfarh, Cantor, and Bates, 77 Colum. L. Rev, 888, 016 (1977).

0 The Californis program contrasts with the approach of those States
that eompletely control the distribution of liguor within their boundaries,
E. p., Va. Code §§ 4-15, 4-28 (Repl. Vol. 1878). Buch comprehensive reg-
ulation would he immune from the Sherman Aet under Parker v, Brown,
317 U. 8. 341 (1943}, since the State would “displace unfettered business &\,

reedom” with its own power. New Motor Vehicle 7
Orrin W. Foz Co,, 439 U, 8. 98, 100 (1078); Hee State Board v, Youngs f.c,
arket Co., 298 11, 8. 59, 63 (1036),
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of intoxicating liquors, in violation of the laws thereof, is
hereby prohibited.” The remaining question before us is
whether § 2 permits California to countermand the congres-
sional policy—adopted under the commerce power—in favor
_of competition.
A

In determining state powers under the Twenty-first Amend-

fpecmmiby

ment, the Court has focused{on the language of the provision
rather than the history behind it, State Board v. Young's
Market Co., 209 U, 8. 50, 63-64 (1936)° In terms, the
Amendment gives the States control over the “transportation

such control logically entails considerable regulatory powe
not strictly limited to importing and transporting alechol.

or importation” of liquor into their territories. Of course, o

A% Thau‘m'l?mm supported by sound canons of constitutional ] r‘\f
interpretationJemsmses demonstrutes & wise relustance to Seie o

the eomplex currentz benenth the pongressional resolution roposed
the Amendment and the state conventions that ratified it. The Scngle
epomzor of the resolution said the purpose of §2 was “to testore to the
Btutez . , . absolute control in effect over imterstste commerce affecting
intoxieating lguors, . , * 78 Cong. Ree. 4143 (1933) (remnrks of Ben,
Blaine). Yet he also made statements supporting Mideal's claim  that
“the Amendment was designed only to ensure that “dry" States could not
be foreed to permit the sale of liquor, Bee id., at 41404151, The sketehy
records of the gtate conventions reflect no comsenaus on the thrust of
§2, although delegptes at several conventions expressed their hope that
state regulation of liguor traffie would begin immedistely. E. Brown,
Ratiflcation of the Twenty-first Amendment to the Constitution 104
(1938) (Wilson, President of the Idsho Convention); id, st 191-152
{Duroall, President of Maryland Convention) ; id,, at 247 (Gaylord, Chair-
man of Missouri Convention}; i, at 480473 (resolution adopted at
Washington Convention ecalling for state action “to regulute the liquar
traffic”), Hee generally Note, The Effect of the Twenty-first Amendment
on State Authority to Control Intoxicating Liquors, 76 Colom. L. Rev,
1578, 15880 (1875); Note, Economic Localism in Stats Alcoholic Beverage
' Laws—Experience Under the Twenty-first Amendment, 72 Harv, L, Rev,
1145, 1147 (1959),
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Ziffrin, Inc. v. Reeves, 308 U, 8. 132, 138 (1939). We should
not, however, lose sight of the explicit grant of authority.

This Court's early decigions on the Twenty-first Amend-
ment recognized that each State holds great powers over the
importation of liquor from other jurisdietions. Young's Mar-
ket, supra, concerned a license fee for interstate imports of
aleohol; another case focused on & law restricting the types
of liguor that could be imported from other States, Mahoney
v. Joseph Triner Corp., 304 U, 8. 401 (1038);: two others
involved “retalintion” statutes barring imports from States
that proseribed shipments of liquor from other States, Finch &
Co. v. MeKitiriek, 305 17, 8, 395 (1939) ; Indianapolis Brewing
Co, v. Liguor Control Comm'n, 305 17, 8. 391 (1939). The
Court upheld the challenged state authority in each case,
largely on the basis of the States’ special power over the
“importation and transportatien” of intoxicating liquors, Yet
even when the States had acted under the explicit terms of
the Amendment, the Court resisted the contention that § 2
“freed the States from all restrietions upon the police power
to be found in other provisions of the Constitution.” ¥Young's
Market, supra, 220 T7_ 8., at 64.

Subsequent decisions have given “wide latitude” to state
liquor regulation, Seagram & Sons v, Hostelter, 384 U, 8, 35,
42 (1066), but they also have stressed that important federal
interests in liqguor matters survived the ratification of the
Twenty-first Amendment, -
tax imported liquor in violation of the Export-
mport Clause. Deparfment of Revenue v. Jomes Beam Co.,

[y

377 U. 8. 341 (1964). Nor caneekketes® isulate the llquor
industry from the Fourteenth Amendment’s requirements of
equal protection, Crafg v. Boren, 420 U, 8. 190, 204-200
(1976), and due process, Wisconsin v, Constantineau, 400
L_H. 433, 436 (1970).

More difficult to define, however, is the extent to which
Congress can regulate liquor under its interstate commerce
power. Although that power is directly qualified by § 2, the
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Court has held that the Federal Government retains some
Commerce Clause authority over liquor. In Jameson & Co, v.
Morgenthau, 307 U. 8. 171 (1839) (per curiam), this Court
found no wviclation of the Twenty-first Amendment in a
whiskey labeling requirement preseribed by the Federal Alco-
hol Administration Act, 49 Stat. 977 (1935). And in Ziffrin,
Inc. v. Reeves, supra, the Court did not uphold Kentucky's
system of licensing liqguor haulers until it was satisfied that the
state prograin was reasonable. [, at 138,

The contours of Congress’ commerce power over ligquor were
sharpened in Hostetter v, Idlewild Liguor Corp., 377 U, 8. 324,
331332 (1964).

“To draw a conclusion , , , that the Twenty-first
Amendment has somehow operated to ‘repeal’ the Coms-
merce Clause wherever regulation of intoxieating liquors
i# concerned would, however, be an absurd oversimplifi-
cation. If the Commerce Clause had been pro tanto
‘repealed,’ then Congress would be left with no regulatory
power over interstate or foreign commerce in intoxicating
liquor, Such g conelusion would be patently bizarre and
is demonstrably incorrect.”

The Court added a significant, if elementary, observation:
“Both the Twenty-first Amendment, and the Commerce Clause
are parts of the same Constitution. Like other provisions of
the Constitution, each must be considered in the light of the
other, and in the context of the issues and interests at stake
in any econcrete case.” Id., at 332, See Craig v. Boren, 420
U. 8. 180, 206 (1976).2 -

1 In Nippert v, City of Richmond, 327 U, 8, 418 (1948), the Court
commented in a fostnote:
“[E]ven the commerce in intoxicating liquors, over which the Twonty-first
Amendment pives the Btates the highest degree of contral, is not alto-
gether beyvond the reach of the federal commerce power, at any rate when
the Btate’s regulation squarely conflicts with regulation imposed by Con-
gress, . , M Id, at 425, n. 18,
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- ragmatic effort to harmonize state and federal powers
Corh f"’"*"'ﬁ—} Ras been evident in gl sovernl

i . i liable for anticompetitive

conduet not mandated by a State. Bee Kiefer-Stewart Co, v,

Seagram & Sona, 340 U. 8, 211 (1951) ; United Statea v, Frank-

t Distilleries, Inc,, 324 U, 8. 283 (1945). In Schuwegmann

Bros, v. Calvert Corp., 341 U, 8, 384 (1951), for example, &

liquor manufacturer attempted to force a distributor to com-
ply with Louisiana’s resale price maintenance program, a pro- < ‘ﬁ“‘\
’ gram similar in many respects to the California ot

Siens  wheae

& ﬂ- jsgue here, The Court held that the Louisiana statute e
bg caus w could not be enforeed against the
w',lduﬁ' e Fifteen years later, thé Court rejected a Sher-

A¢ct challenge to a New York law requiring liquor dealers
to attest that their prites were “ne higher than the lowest
price” charged anywhere in the United States. Sesgram &
Song v. Hostetter, 384 U, 8. 35 (1966), The Court con-
eluded that the statufe exerted “no irresistible economic
pressure on the [dealers] to violate the Sherman Act in order
to comply,” but it also cautioned that “[n]othing in the
: ‘] Twenty-first Amendment, of course, would prevent the en-
I"\-_""_ﬂ forcenent of the Sherman Act” against an interstate con-
apiracy to ﬁﬂpriccs. Id., at 45-46. See Burke v. Ford, 389
1. 8. 320 (1987) (per curiam).
These decisionz demonstrate that there is no bright line
hetween federal and state powers over liguor. The Twenty-
first Amendment grants the States virtually complete control
over whether to permit importation or sale of liquor and how
to structure the liguor distribution systern. Although States
retain substantial diseretion to establish other liquor regula-

B* tions, those controls may=Sme be subject to the federal com-
merce power in appropriate situations. The competing state
and federal interests can be reconciled only after careful seru-
tiy of those concerns in a “concrete case.” Hostetter v. Idle-
wild Liguor Corp,, 377 U, 8., at 332.

Sheaman Atz
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B

The federal interest in enforcing the national policy in favor
of competition 18 both familiar and substantial,

“Antitrust laws in general, and the Sherman Act in
particular, are the Magna Carta of free enterprise. They
are a8 important to the preservation of economic freedom
and our free-enterprise system as the Bill of Rights is to
the protection of our fundamental personsl freedoms.”
United States v, Topeo Assoc., 406 U, 8, 586, 810 (1972).

See Northern Pacifie Ry, v. United States, 356 U. 8, 1, 4,
(1958), Although this federal interest is expressed through
a statute rather than a constitutional provision, Congress
“exercis{ed] all the power it possessed” under the Commerce
Clause when it approved the Sherman Act. Atlantic Clean-
ers & Dyers v. United States, 286 U, S, 427, 435 (1932); see
City of Lafayette v, Lovisiana Power & Light Co,, 435 U. 8,,
at 398, We must acknowledge the importance of the Act's
procompetition policy.

The state intevests protected by California’s resale price
maintenance system were identified by the state courts in this
case, 90 Cal. App. 3d, at 083, 153 Cal. Rptr., at 761 and in _'_
Rice v, Alcoholic Beveragg Control Appenls Bd,, 21 Cal, 3d ’-;\ <,

451, 579 P, 2d 4490 *Of course, the findings
ant conclusions of those courts are not binding on this Court. —
e extent that they undercut state rights guaranteed by the

Arg, 20. Instead, this oetion has been mantaimed by the California
Liquor Dealers Association, n private jntervenor, But neither the inter-
venor nor the State Attorney General, who fled a brief amicus cirres in
support of the legislative scheme, hag specified ony state interests pro-
tected by the resale price maintenance systeno other than those noted in
the atate court opinions cited in fext.
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Twenty-first Amendment, See Hooven & Allison Co, wv.
Euvatt, 324 U, B8, 6562, 6569 (1045);: Creswill v. Knights of
Pythias, 225 T, 8, 246, 261 (1912). Nevertheless, this Court
accords “respectful consideration and great weight to the views
of the state's highest court” on matters of state law, Indiana
ex rel. Anderson v. Brand, 303 17, 8, 95, 100 (1938), and we
customarily accept the factual findings of state courts in the
absence of “exeeptional circumstances,” Fry Roofing Co. v.
Wood, 344 U. 8. 157, 160 (1952).

The California Court of Appeal stated that its review of
the State’s system of wine pricing was “controlled by the rea-
goning of the [California] Supreme Court in Rice [supral. h
90 Cal. App. 3d, at 983, 153 Cal. Rptr,, at 761, Therefore, we
turn to that opinion's treatment of the state interesta in
resale priee maintenance for distilled liguors,
 In Rice, the State Supreme Court found two purposes behind
liquor resale price maintenanee: “to promote temperance and
orderly market conditions.” 21 Cal, 3d, at 451, 579 P. 2d, at
490" The court found little correlation between resale price
maintenance and temperance. It cited a state study showing
a 42% incresse in per capita liquor consumption in California
from 1960 to 1972, while resale price maintenance was in effect,
Id,, at 457458, 579 P. 2d, at 494, citing California Dept. of
Fmance, Alcohol and the State: A Reappraisal of California’s
Aleohol Control Program, xi, 15 (1974), Such studies, the

court wrote, “at the very least raise a doubt regarding the.

jnstification for such laws on the ground that they promote
temperance.” Ibid**

[ e

13 The California Court of Appeal found Hﬁfemﬂs in
the instent case. 80 Cal. App. 3d, at B84, 153 Cal, Rptr., at 760-761,
That court rejected the suggestion that the wine price program was de-
gigned to protect the State’s wine industry, pointing out that the statutes
“do not distinguish between California wines and imported wines" Ihid,

4 Bge Seagram & Sons v, Hostetler, 384 7. 8, 35, 32 (1066) (citing study
concluding that resals price meintensnce in New York State had “no
ergnificant effect upon the eonsumption of alooholic beverages™),
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The Rice opinion identified the primary state interest in
orderly market conditions as “protect[ing] small licensees
from predatory pricing policies of large retailers,” Id., at 456,
570 P. 2d, at 463 In gauging this interest, the Qourt X!
adopted the views of the Appeals Board of the Aleoholic
Beverages Control Department, which first ruled on the claim
in Rice. The state agency “rejected the argument that fair
trade laws were necessary to the economic survival of small
retailers. . , " Jbid. The agency relied on & congressional
study of the impact on small retailers of fair trade laws enacted
under the Miller-Tydings Aet, The study revealed that
“states with fair trade laws had & 55 per cent higher rate of
firm failures than free trade states, and the rate of growth
of small retail storez in free trade states between 1956 and
1072 was 32 per cent higher than in states with fair trade
laws.” [Ibid., citing 8. Rep. No. 94466, 94th Cong., 1st Sess,,
3 (1075). Pointing to the congressional abandonment of fair
trade in the 1975 Consumer Goods Pricing Act, see p. F@
supra, the State Supreme Court found no persuasive justifiea~
tion to eontinue “fair trade laws which eliminate price com-
etition among retailers.” 21 Cal. 3d, at 457, 579 P, 2d, at
494, The Court of Appe FWith respee
to_the wholesale wine trade, 90 Cal. App. 3d, at 983.
We have no basis for disagreeing with the view of the Cali-
fornia courts that the asserted gtate interests are less substan-

ial than the national poliey in favor of competition, T T
evaluation of @eresale price mahtennan
wine is reasonable CaEEREESlvsessstedl®lvitcd by the State

Supreme Court in Rice. Nothing in the Tecord in this ca
suggests that the wine pricing system helps sustain small

retail establishments, Neither the petitioner nor the State

1 The Californis Supreme Court aleo stated that orderly market condi-
tions might “reducs excessive competition, thereby encourigiog temper-

ance.” 21 Cal. 3d, at 458, 570 P, 2d, at 493, The concern for temperance,
however, W) cansidercd by the court ag an independent state intereat

in resale price maintenance for liquor.




79-07—0FINION

18 CALIFORNIA LIQUOR DEALERS v, MIDCAL ALUMINTUM r‘ tu-.f s
- m st
Attorney Gen has demonstrated that the program inhibits L
ALy

the conzumption of alechol by Californians. We need not

congider whether the legitimate state interests in temperance

and the protection of amall retailers ever could prevail against

the undoubted federal interest in a competitive economy.

The unzubstantiated state concerns put forward in this case

simply are not of the same statute as the broad goals of the
an Act.

We conclude that the California Court of Appeal correctly
decided that the Twenty-first Amendment provides no shelter
for the violation of the Sherman Act caused by the State’s
wine pricing program.” The judgment of the California
Court of Appeal, Third Appellate District, is

Affirmed,

¥ Bince  Mideal requested only injunctive relief from the state court,
there is mo fuestion before us involving liability for dameges under 15
U .3 C §15.
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Mg, Juaricr PowzLL delivered the opinion of the Court.

In a state-court action, respondent Mideal Aluminum, Ine.,
8 wine distributor, presented a successful antitrust challenge
to California’s resale price muintenance and price posting stat-
utes for the wholesale wine trade. The issue in this case is
whether those atate laws are shielded from the Sherman Act
by either the “state action” doctrine of Parker v, Brown, 317
U. 8. 341 (1943), or § 2 of the Twenty-first Amendment,

I

Under § 24366 (b} of the California Business and Profes- ¢
sions Code, all wine producers, wholesalers, ef{Tectifiers must
file with the Btate fair trade contracts or price schedules! If
& wine producer has not set prices through a fair trade con-
tract, wholesalers must post & resale price schedule for that

2 The statute provides:

“Bach wine grower, wholcsaler liconsed to sell wine, wine rectifier, snd
rectifier shall: .
“(n) Post o schedule of selling prices of wine to retailers or consumers
for which his resale price is not governed by a fair trade contract mads

by the person who owns or eontrols the brand.

*{b) Make snd filo a fair trade contraet and flo a gchedule of resale
prices, i he owhs or controls & brand of wine resold to retailers or
consumers.”

Cal, Bus. & Prof. Code § 24866 (West 1864).



Bevl ~ 9 W}aw ;

T0-07—0OPINION
2 CALIFORNIA LIQUOR DEALERR p. MIDCAT, ALUMINTM

producer’s brands, Id., § 24866 (a). No state-licensed wine
merchant may gell wine to a retailer at other than the price
get “either in an effective price schedule or in an effective fair
@ trade contract. . . ." [Id., § 24862 (West Supp. 1979).
For hdministration of the wine prieing program) the State
is divided Into three frading area single fair trade eon-
tract or schedule for each brand sets the terms for all whole-
sale transactions in that brand within a given trading ares.
Id., §§ 24862, 2486424865 (West Supp, 1979). Similarly, the Lracd ~
wine prices posted by a single distributor within a trading ares &7 dait
bind all wholesalers in that area, Mideal Aluminum, Inc. v. 5
Rice, 90 Cal. App. 3d 979, 983-984, 153 Cal. Rptr. 757, 762 Ltat of Hass,
(1979). A licensee selling below the established prices faces s ford
fines, license suspension, or owtright license revoeation. Cal. e
Bus, & Prof. Code § 24880.* The State has no direct control des haldatnt 2
over wine prices, and it does not review the reasonableness of
the prices set by wine dealers,
Mideal Aluminum, Ine. is & wholesale distributor of wine
in Southern California. In July 1978, the Department of
Aleoholic Beverage Control charged Midea]l with selling 27
cases of wine for less than the prieces set by the effective price
gchedule of the E & J Gallo Winery., The Department also
alleged that Mideal sold wines for which no fair trade contract
or schedule had been filed, Mideal stipulated that the allega-
tione were true and that the State could fine it or suspend
its license for those transgressions, App, 19-20. Mideal then ‘&‘1
o2 sought to enjoin the State’s wine pricing system wihia wrl .
7 of mgndate from the California Court of Appeal for the Third P’f" M 2
Appellate District. - I
e The Court of Appeal ruled that the wine pricing scheme
| restraing trade in violation of the Sherman Aet, 15 U, 8. C.
§1 et seq. The court relied entirely on the reszoning in Rice

: I n e '
M F’:ﬂ" ? Ligeneees that eell wine below the prices specified In fair trade lmn/
tracts or schedules also may be subject to private damage suits for unfdr

g,‘:ﬂ"". " '\ competition. Id., § 24752,
M'J, | o Vgur N1l p Ll

*
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v. Aleoholic Beverage Control Appeals Board, 21 Cal, 3d 431,
670 P, 2d 478 (1978), where the California Supreme Court

struek down paralle! restrictions on the sale of distilled liquors,

" D———Jn-thm-onsa, the StateSgpreme Court foud That beciuse the
State played only a pasgsive part in wine pricing, there was no
FParker v. Brown immunity for the program.

“In the price maintenance program before us, the state
plays no role whatever in setting the retail prices. The
prices are established by the producers according to their
own economic interests, without regard to any actual or
potential anticompetitive effect; the state’s role is re-
stricted to enforeing the prices specified by the producers.
There is no control, or ‘pointed re-examination,’ by the
gtate to insure that the policies of the Sherman Aet are
not ‘unnecessarily subordinated’ to state poliey,” 21
Cal. 3d, at 445, 579 P, 2d, at 486,

Rice also rejected the claim that California’s liquor prie-
ing policies were protected by § 2 of the Twenty-first Amend-
ment, which insulates state regulation of intoxiecating liquors
from many federal restrictions. The court defermined that
the national policy in favor of competition should prevail over
the state interests in liquor price maintenance—the promotion
of temperance and the preservation of small retail establigh-
ments. The court emphasized that the California program
not only permitted vertieal control of priees by producers, but
also frequently resulted in horizontal pricefixing, Under the
program, many ecomparable brands of liquor were marketed
af identical prices’ Referring to congressional and state
legislative studies, the court observed that resale price main-

3The eourt cited record evidenee that in July 1878, ve leading brands
of gin each seld m Califernia for #4.59 for & fifth of a gallon, and that
five leading brands of spatoch whiskey wold for either 3838 or 88.40 a fifth,
Rice v. Alcahiolic Beverage Control Appeals Bd, 21 Cal, 3d 431, 454, and
nn. 14, 16, 670 P.2d 476, 401-492, and nn. 14, 16 (1078).
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tenance hag little positive impaet on either temperance or
small retail stores, See p, —, infra,

In the instant case, the State Court of Appeal found the
analysis in Rice squarely controlling. 90 Cal. App., at 984,
153 Cal, Rptr., at 760. The court ordered the Department of
Alecholic Beverage Control not to enforce the resale price
maintenance and price posting statutes for the wine trade,
The Department, which in Rice had not sought certiorari from-
this Court, did not appeal the ruling in this case* An appeal
was brought by the Clalifornia Retail Liquor Dealers Associa-
tion, an intervenor,” The California SBupreme Court declined
to hear the cage, and the Dealers Association sought certiorari
from this Court, We granted the writ, — U, 8. — (1079),
and now affirm the decision of the state court,

II

The threshold question is whether California's pelier for
wine pricing violates the Sherman Aet. This Court has ruled
consistently that resale price maintenance illegally restrains
trade, 7 Dr. Miles Medical Co, v. Park & Sons Co., 220 U. 8.
373, 407 (1911), peinted—eut {hat such arrangements are
“designed to maintain prices , . . , and to prevent eompetition
among those who trade in [ecompeting goods].” See Albrecht
v. The Herald Co,, 300 U, 8. 145 (1968); United States v.
Parke, Dawvis & Co,, 362 U, 8, 20 (1960); United States v.
Schrader’s Son, Inc., 252 U, 8, 85 (1920). For many years,
though, the Miller-Tydings Aet of 1937 permitted the States
to authorize resale price maintenance. &0 Stat. 693. The
goal of that statute was to allow the States to protect small

# The State also did not appeal tho decizsion in Capiscean Corp, v.
Alooholic Beverage Control Appenls Bd, 57 Cal. App. 34 896, 151 Cal,
Rptr. 492 {1978), which used the analysis in Riéce to invalidate Californin’s
resale price maintenance scheme for retail wine seles to consumers.

®The Culifornia 1letall Liquer Dealers Association, s trade asspciation
of independent retmil liquor deslers in Culifornis, claims over 3,000
members,

7Y

e Corrart
M
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retail establishments that Congress thought might otherwise
be driven from the marketplace by large-volume discounters,
But in 1975 that congressional permission was rescinded. The
Consumer Goods Pricing Aet of 1075, 89 Stat. 801, repealed
the Miller-Tydings Act and related legislation.! Conse-
quently, the Sherman Aect’s ban on resale priee maintenance
now applies to fair trade contracts unless an industry or pro-
gram enjoys a special antitrust immuynity.

California’s aystem for wine prieing plainly constitutes resale
price maintenance in violation of the Sherman Aet, Schuweg-
manit Bros. v. Calvert Corp,, 341 U, 8. 384 (1931); see
Atbrecht v, The Heraald Co., supra; Kiefer-Stewart Co, v.
Seagram & Sons, 340 U, 8, 211 (1951) ; Dr. Miles Medical Co.
v, Park & Sonsz Co,, supra. The wine produecer holds the
power to prevent price competition by dictating the prices
charged by wholezalers. As Mr, Justice Hughes pointed out
in Dr, Miles, such vertical control destroys horizontal competi-
tion among wholesglers and retailers as effectively as “if they
formed s combination and endeavored to establish the same
regtrictona . , . by agreement with each other.” 220 U, 8., at
408" Moreover, there can be no claim that the California
program is simply intrastate regulation beyond the reach of
the Sherman Act. BSee Schwegmann Bros. v. Calvert Corp.,
supra; Burke v. Fard, 389 U, 8, 320 (1967) (per curiam).

® The congressional reports aecompanying the Consumer Goods Pricing
Act of 1975, 89 Btat. 801, noted that the repeal of fair trade authority
would not alter whatever power the Btates held under the Twenty-first
Amendment to control liquor prices. 8. Rep. No. 34466, 84th Cong.,
1st Fess, 2 (1875); H. R. Bep, No, D4-341, %th Cong., 15t Bess, 3, 0, 2
(1976). We consider the effect of the Twenty-first Amendment on this
case in Part 111, fnfra.

T In Rice, the Califorms Supreme Court found direct evidence that resale
price maintenance resulted in horizontal price fixing, Bee p. —, supra,
and n. 3. Although the Court of Appeal mude no such specifie inding in
this cnse, the eourt noted that the wine pricing system “eannot be upheld
for the same reasons the retail price maintenance provisions were declared
invalid in Rice.” Mideal Alvminum Co. v. Rice, 80 Cal. App. 3d 873, 883,
153 Cal, Rptr, 757, 760 (1972),



T0-07—0PINION
6 CALIFORNIA LIQUOR DEALERS », MIDCAL ALUMINUM

Thug, we must consider whether the State’s involvement in
the price-setting program is sufficient to estahlish antitrust
immunity under Parker v, Brown, 317 U, 8. 341 (1043), That
immunity for state regulatory programs is grounded in our
federal structure. “In a dual system of government in which,
under the Constitution, the states are sovereign, save only as
Congress may congtitutionally subtract from their authority,
an unexpressed purpose to nullify a state’s eontral over its
officers and agents is not lightly to be attributed to Congress.”
Id, at 351. In Parker v. Brown, this Court found in the
Fherman Aet no purpose to nullify state powers, Because the
Aet is directed against “individual and not state action,” the
Court concluded that state regulatory programs ecould not
viclate it. Id., st 352,

Under the program challenged in Parker, the state Agrieul-
tural Prorate Advisory Commission authorized the organiza-
tion of local cooperatives to develop marketing policies for the
raigin crop, The Court emphasized that the Advisory Com-
mission, which was appointed by the governor, had to approve
cooperative policies following public hearings: “It is the state
which has created the machinery for establishing the prorate
program. . . . [T]t is the state, acting through the Commis-
sion, which adopts the program and enforces it. , . " Id., at
352, In view of this extensive official oversight, the Court
wrote, the Sherman Aect did not apply. Without such over-
sight, the result could have been different. The Court ex-
pressly noted, “[A] state does not give immunity to those who
violate the Sherman Act by authorizing them to violate it,
or by declaring that their action iz lawful. . . .” Id., at 351,

Reveral recent decisions have applied Parker's analysis, In
Goldfarb v, Virginia Stete Bar, 421 7. 8. 773 (1975), the Court
concluded that fee schedules enforeed by a state bar associa-
tion were not mandated by ethical standards established by the
State Supreme Court. The fee schedules therefore were not
immune from antitrust attack. “It is not enough that . .,
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anticompetitive conduet is ‘prompted’ by state action; rather,
anticompetitive conduect must be compelled by direction of the
State acting ag sovereign.” fd, at 791, Similarly, in Cantor
v, Detroit Edison Co., 428 U, 8. 579 (1876), & majority of the
Court found that no antitrust immunity was conferred when
a state ageney pastively accepted & public utility's tariff, In
contrast, Arizona rules against lawyer advertising were held
immune from Sherman Act challenge because they “reflect[ed]
& clear articulation of the State's policy with regard to pro-
fessional behavior” and were “subject to pointed re-examina-
tion by the policymaker—the Arizona Supreme Courf—in
enforcement proceedings,” Bates v, State Bar of Arizona, 433
U, 8. 350, 362 (1977).

Only last Term this Court found antitrust immunity for a
California program requiring state approval of the location of
new automobile dealerships, New Motor Vehicle Bd, of Calif.
v, Orrin W, For Co., 439 T. 8, 96 (1973). That program
provided that if an automobile franchisee protested against a
proposed new or relocated dealership, the State would hold &
hearing “to determine whether there is good eause to block the
change.,” [Id,, at 103, In view of the State's active role, the
Court held, the program weas not subject to the Sherman Act.
The “clearly articulated and affirmatively expressed” goal of
the state poliey was to "displace unfettered business freedom
in the matter of the establishment and reloeation of automo-
bile dealerships.” [d., at 109,

These decisions establish two standards for antitrust immu-
nity under Parker v. Brown. First, the challenged restraint
must be “one clearly articulated and affirmatively expressed
aa state policy”; second, the policy must be “aetively super-
vised” by the Btate itself. City of Lafayeife v. Louisiana
Power & Light Co., 435 U, 8. 380, 410 (1978) (opinion of
Brewwaw, J.).* The California system for wine pricing satis-

& Bea Norman's On the Waterfront, ne, v. Whentley, 44 F, 24 1011, 1018
(CA3 1971); Asheville Tobereo Bd. v, FTC, 2583 F, 2d 502, 503-510 (CA4
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fies the first standard, The legislative policy iz forthrightly
gtated and clear in its purpose to permit resale price mainte-
nance, The program, however, does not meet the second
requirement for Parker immunity. The State simply author-
izes price-setting and enforees the prices established by private
parties, The State neither establishes prices nor reviews the
reasonableness of the price schedules; nor does the govern-
ment regulate the terms of fair trade contracts. The State
does not monitor market conditions or engage in any “pointed
reexamination” of the program.® The national policy in favor
of competition cannot be thwarted by casting such a gauzy
cloak of state involvement over what is essentially & private
price-fixing arrangement., As Parker teaches, “a state does
not give immunity to those who violate the Sherman Aect by
authorizing them to violate it, or by declaring that their action
is lawful. ., .” 317 U, 8, at 351.

II1

Petitioner contends that even if California’s system of wine
pricing is not protected state action, the Twenty-first Amend-
ment bars application of the Sherman Act in this case, Sec-
tion 1 of that constitutional provision repealed the Eighteenth
Amendment's prohibition on liquor. The second section re-
serves to the States certain power to regulate traffic in liguor:
“The transportation or importation into any State, Territory,
or possession of the United States for delivery or use therein

1050) ; Note, Parfer v. Brown Revisited: The State Action Dootrine After
Goldfarb, Cantor, and Bates, 77 Colum. L. Rev, 898, 918 (1977).

# The Californin progrom contraets with the approsch of those States
that completely control the distribution of liguor within their boundaries,
E. p., Va. Code §§ 4-15, 4-28 (Repl. Vol, 1979), Buch comprehensive reg-
ulatiom would be immune from the Sherman Act under Parker v, Brown,
317 U. B, 5941 (1943), since the State would “displace unfettered business
freedom” with its own power. New Motor Vehicle Boord of Calif. .
Grrin W. Fox Co., 430 11, 8, 06, 100 (1978); Bee State Board v. Foung'a
Murket Co,, 289 U, 8, 59, 83 (1938),
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of intoxicating liquors, in violation of the laws thereof, is
hereby prohibited,” The remaining question before us is
whether § 2 permits California to countermand the congres-
gional policy—adopted under the commerce power—in favor

of competition,
A

In determining state powers under the Twenty-first Amend-
ment, the Court has focused[or the Tanguage of {he provision
rather than the history behind it, State Board v. Young's
Market Co,, 209 U. 8. 59, 63-64 (1036). In terms, the
Amendment gives the States control over the “transportation
or importation” of liguor into their territories. Of course,
such control logically entails considerable regulatory powers
not strictly limited to importing and transporting aleohol.

10 The approsch ie not only supported by sound eanons of constitutional
interpratation but also demonstrates 8 wise reluetance to try to interpret
the complex currents beneath the congressional resolution the proposed
the Amendment and the stato conventions that ratified ¥ The Scnate
sponsor of the resolntion said the purpose of §2 was “to restore to the
States . . , sheolute control In effect over interstute commerce affecting
intoxicating liquors, . . ." 70 Cong. Ree. 4143 (1933) (remarks of Ben.
Blaine)., Vet ha also muade statements sopporting Mideal’s cleim that
the Amendment was designed only to enaure that “dry" States conld not
be forced to permit the sale of liquor, See id, at 414041561, The sketchy
records of the state conventions reflest ho eonsens=us om the thrust of
B2 unlthough delegates at several conventions expressed their hope that
gtute regulation of liquor traflic would begin immediately. E. Brown,
Ratifieation of the Twenty-first Amendment to the Constibotion 104
(1938) (Wilson, President of the Idahg Convention); i, at 191-102
{Damall, President of Marvland Convention) ; id., at 247 (Gaylord, Chuir-
man of Missouri Convention); id, at 468473 (resolution adopted nt
Waehington Convention calling for state action “t¢ regulate the liguor
traffic'™). See generally Note, The Effect of the Twenty-first Amendment
on State Authority to Control Intoxeating Liquors, 75 Colum. L. Rev,
1578, 1680 (1675); Note, FEeonomic Lecaliam in Btate Aleoholic Beverage
Laws—Ixperience TUnder the Twenty-first Amendment, 72 Harv, L, Rev,
1145, 1147 (1989).
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Ziffrin, Inc, v. Reeves, 308 U, 8, 132, 138 (1039). We should
not, however, lose sight of the explicit grant of authority.

This Court’s early decisions on the Twenty-first Amend-
ment recognized that each State holds great powers over the
importation of liguor from other jurisdictions. ¥oung's Mar-
ket, supra, concerned a license fee for interstate imports of
aleohol; another case focused on a law restrieting the types
of liquor that could be imported from other States, Mahoney
v. Joseph Triner Corp, 304 U, 8, 401 (1838); two others
involved “retzliation" statutes barring imports from Htates
that proseribed shipments of liquor from other Btates, Finch &
Co. v. McKittrick, 305 U, 8. 395 (1832) ; Indianapalis Brewing
Co. v, Liguor Control Comm'n, 3056 U. 8, 3901 (1938). The
Conrt upheld the challenged state aunthority in each ecase,
largely on the basis of the States' special power over the
“importation and transportation” of intoxicating liquors. Yet
even when the States had acted under the explieit terms of
the Amendment, the Court resisted the contention that §2
“freed the Btates from all restrictions upon the police power
to be found in other provisions of the Constitution.” ¥oung's
Market, supra, 220 U, 8, at 64.

Subsequent decisions have given “wide latitude” to state
liquor regulation, Seagram & Sons v. Hostefter, 384 U, 8, 35,
42 (1966), but they also have stressed that important federal
interests in liquor matters survived the ratification of the
Twenty-first Amendment. That provision does not allow the
States to tax imported liquor in violation of the Export-
Import Clause. Department of Revenue v. James Beam Co,,
377 U. 8, 341 (1964). Nor can the States insulate the liquor
industry from the Fourteenth Amendment's requirements of
equal protection, Craig v, Boren, 420 U, 8, 190, 204-209
(1076), and due process, Wisconsin v, Constantineau, 400
U. S. 433, 436 (1970).

More difficult to define, however, is the extent to which
Congress can regulate liquor under its interstate commerce
power, Although that power is directly qualified by § 2, the
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Court has held that the Federal Government retains some
Commerce Clause authority over liquor. In Jameson & Co. v.
Morgenthau, 307 U, 8. 171 (1939) (per curiam), this Court
found no violation of the Twenty-first Amendment in a
whiskey labeling requirement preseribed by the Federal Aleo-
hol Administration Act, 49 Stat. 977 (1935). And in Ziffrin,
Ine. v. Reeves, supra, the Court did not uphold Kentucky's
system of licensing lguor haulers until it was satizfied that the
state program was reasonable. Id., at 13%.

The contours of Congress' commerce power over liquor were
sharpened in Hostetter v, Idiewild Liguor Corp., 377 U. 8. 324,
331-332 (1064).

“To draw a conclusion , , . that the Twenty-first
Amendment has somehow operated to ‘repeal’ the Com-
merce Clause wherever regnlation of intoxicating liquors
is concerned would, however, be an absurd oversimplifi-
cation. If the Commerce Clanse had bheen pro fanfo
‘repealed,’ then Congress would be left with no regulatory
power over interstate or foreign commeree in intoxicating
liguor. Such a coneclusion would be patently bizarre and
is demonstrably incorreet.”

The Court added a significant, if elementary, observation:
“Both the Twenty-first Amendment and the Commerce Clause
are parte of the same Constitution. Like other provisions of
the Constitution, each must be considered in the light of the
other, and in the context of the issues and interests at stake
in any concrete case.” [Id., at 332. See Craig v. Boren, 429
U. §. 190, 206 (1976) 1

1Tn Nippert v. City of Richmond, 327 U. 8, 416 (1048}, the Court
commented in & footnote:
“[E]ven the commeres in intoxicating liquors, over which the Twenty-first
Armpendment gives the States the highest degree of control, iz not alto-
gother bevond the reach of the federad comroerce power, at any rate when
the State's regulation equarely conflicts with regulation imposed by Con-
gress, . . ." Id., st 425, n, I8,
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This pragmatic effort to harmonize state and federal powers
has been evident in the Court’s conelusion in several cases that
the liquor industry may be held liable for anticompetitive
conduct not mandated by s State. See Kiefer-Stewart Co, v.
Seagram & Sons, 340 U. 8. 211 (18651) ; United States v. Frank-
fort Distilleries, fnc., 324 U, 8, 293 (1945), In Schwegmann
Bros, v. Calvert Corp., 341 U, 8. 384 (1951), for example, a
liquor manufacturer attempted to foree a distributor to com-
ply with Louisiana’s resale price maintenance program, 8 pro-
gram similar in many respects to the California selremf a
iesue here. The Court held that the Louisiana statute vie-
lated the Bherman Aet and eould not be enforced against the
distributor. Fifteen years later, the Court rejectad a Sher-
man Act challenge to a New York law requiring liquor dealers
to attest that their prices were "no higher than the lowest
price” charged anywhere in the United States, Seagram &
Sons v. Hostefter, 38¢ U, 8. 35 (1966), The Court con-
cluded that the statute exerted “no irresistible economic
presaure on the [dealers] to violate the Sherman Aet in order
to comply,” but it also cautioned that “[n]othing in the
Twenty-first Amendment, of course, would prevent the en-
forcement of the Sherman Act” against an Inferstate con-
apiraey to fix prices. [Id., at 45-48. See Burke v. Ford, 380
U. 8. 320 (1967) (per curiam).

These decisions demonstrate that there is no bright line
between federal and state powers over liquor. The Twenty-
first Amendment grants the States virtually complete control
over whether to permit itmportation or sale of liquor and how
to strueture the liguor distribution system. Although States
retain gsubstantial discretion to establish other liquor regula-
tions, those controls may also be subject to the federal com-
merce power in appropriate situations, The competing state
and federal interests can be reconciled only after careful seru-
tiny of those concerns in a “concrete cage,”” Hostetter v. Idle-
wild Liguor Corp., 377 U. 8,, at 332,
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B

The federal interest in enforcing the national policy in favor
of competition is both familiar and substantial,

“Antitrust laws in general, and the Sherman Aect in
particular, are the Magna Carta of free enterprise. They
are as important to the preservation of economie freedom
and our free-enterprise system as the Bill of Rights is to
the protection of our fundamental personal freedoms.”
United States v. Topeo Assoc., 405 U, 8. 538, 610 (1972).

Bee Northern Pacific Ry, v, United States, 356 U, 8, 1, 4,
(1958), Although this federal interest is expressed through
& statute rather than & constitutional provision, Congress
“exercis[ed] all the power it possessed"” under the Commerce
Clauge when it approved the Sherman Agt, Atlantic Clean-
ers & Dyers v. United States, 286 U, 8, 427, 435 (1932); =ee
City of Lafayette v. Lowisiana Power & Light Co., 435 U, 8.,
at 398. We must acknowledge the importance of the Act's
procompetition policy,

The state interests protected by California’s resale price
maintenance system were identified by the state courts in this
case, 80 Cal, App, 3d, at 083, 153 Cal, Rptr., at 761 and in
Rice v, Alcoholic Beverage Control Appeals Bd,, 21 Cal, 3d
431, 451, 579 P. 2d 476, 490 (1878).** Of course, the findings
and conclusions of those courts are not binding on this Court
to the extent that they undercut state rights guaranteed by the

ine pricing system is sha
sase AE we noted, the state

agency responsilile for administering the program did not appeal the

decision of the Californin Court of Appeal, Bee p, —, supra; Tr. of Oral

Arg. 20, Instead, thia sction has besn maintained by the California

Ligquor Denlers Assoeiation, a private intervenor, t geither the inter- l--"/

venor nor the State Attarney General, who filed a brief amicus cirice in

support of the legislative scheme, has apecified any stete intercste pro-

tected by the resule price maintenance syetem other than those noted in

the state court opinions cited in text,

QMMMMHM
Coane aillizie., It 5tale sf Cate forrria
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Twenty-first Amendment, See Hooven & Allison Co. v.
Evatt, 324 U, 5, 852, 859 (1048); Creswill v. Knights of
Pythias, 225 U, 8, 246, 261 (1912), Nevertheless, this Court
accords “respectful consideration and great weight to the views
of the state's highest court” on matters of state law, Indigna
er rel. Anderson v. Brand, 303 U. 8. 85, 100 (1938}, and we
customarily accept the factual findings of state courts in the
abeence of “exceptional circumstances,” Fry Roofing Co. v.
Wood, 344 U, &, 157, 160 {1952).

The California Court of Appea! stated that its review of
the State's system of wine pricing was “controlled by the rea-
soning of the [California] Supreme Court in Rice [supral].”
90 Cal. App. 3d, at 983, 153 Cal. Rptr., at 761. Therefore, we
turn to that opinion’s treatment of the state interests in
resale price maintenance for distilled liquors.

In Rice, the State Supreme Court found two purposes behind
liquor resale price maintenance: “to promote temperance and
orderly market conditions.” 21 Cal. 3d, at 451, 579 P, 2d, at
490.** The court found little correlation between resale price
maintenance and temperanee. It cited a state study showing
6 42% increase in per eapita liguor eonsumption in California
from 1950 to 1972, while resale price maintenanee was in effect,
Id., at 457-458, 579 P. 2d, at 404, citing California Dept. of
Finanee, Alechol and the State: A Reappraizal of California’s
Aleohol Control Program, xi, 15 (1974). BSuch studies, the
court wrote, “at the very least raise s doubt regarding the
" justifieation for such laws on the ground that they promote
temperance,” fhid

1% The California Court of Appeal found only these same interests in
the inetant case. 90 Cal, App, 3d, at 984, 153 Cal, Rptr., at 760-741,
That court rejected the supgestion that the wine pries program was de-
gigned to protect the State’s wine industry, pointing out that the statutes
“do not distinguish between Californis wines and imported wineg” Ibid,

4 Bee Seapraom & Sone v. Hostetter, 384 T, 8, 35, 39 (1966) (citing study
goncluding that resale price maintenanece in New York Srate had “no
gignificant effect upon the consumption of alcoholic beverages").
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The Rice opinion identified the primary state interest in
orderly market conditions as "“protect[ing] small licensees
from predatory pricing policies of large retailers.” [Id,, at 456,
570 P. 2d, at 493 In pauging this interest, the @burt
adopted the views of the Appeals Board of the Alecholic
Beverages Control Department, which first ruled on the elaim
in Rice, The state agency “rejected the argument that fair
trarde laws were necessary to the economic survival of small
retailers, . , ." [Ibid. The agency relied on & congressional
study of the impact on small retailers of fair trade laws enacted
under the Miller-Tydings Act. The study revealed that
“gtates with fair trade laws had a 55 per cent higher rate of
firm failures than free trade states, and the rate of growth
of amall retail stores in free trade states between 1956 and
1972 was 32 per cent higher than in states with fair trade
lawe.” [hid., citing 8. Rep. No, 94466, 94th Cong., 18t Sess,,
3 (1875}, Pointing to the congresgional ahandonment of fair
trade in the 1975 Consumer Goods Pricing Act, gee p, —,
supra, the State Supreme Court found no petsuasive justifica-
tion to continue “fair trade laws which eliminate price com-
petition among retailers.,” 21 Cal, 3d, at 457, 570 P, 2d, at
494, The Court of Appeal made the same finding with respect
to the wholesale wine trade, 90 Cal, App. 3d, at 983,

We have no basis for disagreeing with the view of the Cali
fﬂrnis-. gourts tha,t the usserted state intercats are less g

————e gvaluation of t.he W
wk—.—j reasonable -
g Court in Rice. Nothing in the record in th:a case
:l‘ suggests thaf] the—wine prising—swetes helps sustain small

retail Establlshmentﬂ Neither the petitioner nor the State

18 Tha Californin Bupreme Court also stated that orderly market condi-
tions might “reduce excessive competifion, thereby encouraging temper-
ance,” 21 Cal. 3d, at 4566, 570 P. 2d, at 483, The concern for temperance,
however, wus also considered by the pourt as an independent state interest
in resale price muintenance for lquor,
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Attorney General has demonstrated that the program inhibits
the consumption of aleohol by Californians. We need not
congider whether the legitimate state interests in temperance
and the protection of small retailers ever could prevail against
the undoubted federal interest in & mmpetithe £CONOImY,

The unsubstantiated state concerns puterward)in this case
simply are not of the same statuge as the brd goals of the
Sherman Act,

We conclude that the California Court of Appeal correctly
decided that the Twenty-first Amendment provides no shelier
for the violation of the Sherman Aet caused by the State’s
wine pricing program The judgment of the California
LCourt of Appeal, Third Appellate District, is

Affirmed.

18 Rinps Mideal requested only injunctive relief from the stote court,
thera iz no question befors us involviog liability for damages under 15
U .8 C. §15.
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Mg. Juarice PoweLs delivered the opinion of the Court,

In a state-court action, respondent Mideal Aluminum, Ine,
a wine distributor, presented a successful antitrust challenge
to California's resale price maintenance and price posting stat-
utes for the wholesale wine trade, The issue in this case is
whether those state laws are shielded from the Sherman Act
by either the “state action” doctrine of Parker v. Brown, 317
U. 8. 341 (1943}, or § 2 of the Twenty-first Amendment,

I

TUnder § 24866 (b) of the California Business and Profes-
gions Code, 2]l wine producers, wholesalers, and rectifiers inust
file with the State fair trade contracts or price schedules® If
a wine produccr has not set prices through a fair trade con-
tract, wholesalers must post a resale price schedule for that

1 The statute provides:

“¥uoh wine grower, wholessler licensed to sell wine, wine rectifier, and
rectifier shall;

“(a) Post a schedule of selling prices of wina to retailers or consunera
for which his ressle price iz not governed by a fair trade contraet made
by the person who owns or eontrols the brand,

(b} Make and file o fair trade contract snd file o sohedule of resale
prices, if he owns or controle s brand of wine resold to retailers or
oomatmers,”  Cal. Bus. & Prof, Code § 24866 (West 1984),

+1i-
13
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producer’s brands. 7d., § 24866 (a). No state-licensed wine
merchant may gell wine to a retailer at other than the price
set “either in an effective price schedule or in an effective fair
trade contract. . . " Td., § 24862 (West Supp. 1979),

The State is divided into three trading areas for adminie-
tration of the wine pricing program. A single fair trade con-
tract or schedule for each brand sets the terms for all whole-
sale transactions in that brand within a given trading area.
Id,, §% 24862 24864-24865 (West Supp. 1979). Similiarly,
state regulations provide thet the wine prices posted by a
single wholesaler within a trading area bind all wholesalers
in that area.  Midegl Aluminum, Ing. v. Rice, 90 Cal. App.
3d 979, 083-084, 153 Cal. Rptr. 757, 762 (1979). A licensee
selmg below the established prices faces fines, license suspen-
sion, or outright license revocation. Cal. Bus. & Prof. Code
§ 24880.° The Btate has no direct control over wine prices,
and it does not review the reasonableness of the prices set by
wine dealers,

Mideal Aluminum, Ine. is a wholesale distributor of wine
in Southern California. In July 1978, the Department of
Alecholie Beverage Control charged Mideal with selling 27
cases of wine for less than the prices set by the effective price
schedule of the E & J Gallo Winery. The Department also
alleged that Mideal sold wines for which no fair trade contraet
or schedule had been filed. Mideal stipulated that the allega-
tions were true and that the State could fine it or suspend
its license for those transgressions, App. 19-20. Midcal then
filed & writ of mandate in the California Court of Appeal for
the Third Appellate District asking for an injunction against
the State’s wine pricing system.

The Court of Appeal ruled that the wine pricing scheme
restraing trade in violation of the Sherman Aet, 15 T, 8, C.

% Licrmases that sell wine below the prices specified in foir trade con-
tracts or schedules aleo muy be gubject to private damage suits for unfaiy
competition, Jd., § 24752,
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§1 et seq. The court relied entirely on the reasoning in Rice
v. Alcoholic Beverage Control Appenls Bd., 21 Cal 3d 431,
379 P. 2d 476 (1978), where the California Supreme Court
struck down paralle]l restrictions on the sale of distilled liquors.
In that case, the eourt held that beeause the State played
only & passive part in hiquor pricing, there was no Parker v.
Brown immunity for the program.

“In the price maintenance program before us, the state
plays no role whatever in getting the retail priees. The
prices are established by the producers according to their
own economic interests, without regard to any actual or
potential anticompetitive effect: the state's role is re-
stricted to enforeing the prices gpecified by the producers.
There is no control, or ‘pointed re-examination,’ by the
atate to insure that the policies of the Sherman Aet are
not ‘unnecessarily subordinated’ to setate poliey,” 21
Cal, 3d, at 445, 579 P. 2d, at 488, '

Rire alao rejected the elaim that California's liguor prie-
ing policies were protected by § 2 of the T'wenty-first Amend-
ment, which msulateg state regulation of intoxieating liquors
from many federal restrietions. The court determined that
the national policy in favor of competition should prevail over
the state interests in liguor price maintenance—the promotion
of temperance and the preservation of small retail establish-
ments. The court emphasized that the California system
not only permitted vertical control of prices by producers, but
also frequently resulted in horizontal pricefixing. Under the
programn, mauy comparable brands of liquor were marketed
st identical prices” Referring to congressional and state
legislative studies, the vourt observed that resale price main-

# The court eited record evidence that in July 1478, five leading brands
of gin esch spld in Californin for $4.89 for a fifth of a galon, and that
five leading brands of seoteh whiskey sold for either 8559 or $5.40 o fifth,
Rice v. Alcoholic Bevernge Control Appenls Bd., 21 Cal, 3d 431, 454, and
i, 14, 16, 673 P. 2d 476, 491-492, und nn. 14, 16 (1878).
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tenance has little positive impact on either temperance or
mnall retail stores.  See pp. 14-15, infra.

In the instant case, the State Court of Appeal found the
snalysis in Rice squarely controlling. 90 Cal. App., at 984,
153 Cal. Rptr., at 760. The court ordered the Department of
Aleoholic Beverage Control not to enforce the resale price
maintenance and price posting statutes for the wine trade,
The Department, which in Rice had not sought eertiorari from
this Court, did not appeal the ruling in this case* An appeal
was brought by the California Retail Liquor Dealers Associa-
tion, an intervenor.” The California Supreme Court declined
to hear the case, and the Dealers Association sought certiorari
from this Court. We granted the writ, — U, 8. — (1879),
and now affirm the decision of the state court,

II

The threshold question is whether California’s plan for
wine pricing violates the S8herinan Act. This Court has ruled
congistently that resale price maintenance illegally restraing
trade. In Dr. Miles Medical Co. v, Park & Sons Co,, 220 U. 8,
373, 407 (1911), the Court observed that such arrangements
are “degighed to maintain prices . . . , and to prevent com-
petition among those who trade in [competing goods].” See
Albrecht v. The Herald Co., 300 T, 8, 145 (1968); Unifed
States v. Parke, Daviz & Co., 362 TI. 8. 20 (1880): [United
States v. Schrader's Son, Inc.,, 262 U. 8. 85 (1920). For many

earspnowever, the Miller-Tydings Act of 1937 permitted the
States to authorize resale price maintenance. 50 Stat, 683,
The goal of that statute was to allow the States to protect

£ Tha Btate also did pot appeal the decision in Capdscean Carp. v,
Alcoholic Beverage Control Appeals Bd,, BT Cal, App. 3d 998, 151 Cal,
Rptr. 402 (1979), which used the analyaiz in Rice to validate Califorinn's
repule price muaintenanece scheme for retall wine siles to eousumers.

8 The Californin Retail Liguor Deulers Associntion, u trade association
of independent retail Lguor dealers in Culifornia, elsime over 3,000
members,
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sinall retail establishments that Congress thought might other-
wise be driven from the marketplace by large-volume dis-
counters, But in 1475 that congressional permission was
reseinded, The Consumer Goods Pricing Act of 1975, 80 Stat,
801, repealed the Miller-Tydings Act and related legislation.®
Consequently, the Sherman Act's ban on resale price main-
tenance now applies to fair trade contracts unless an industry
or program enjoys & special antitrust immunity.

California’s system for wine pricing plainly constitutes resale
price maintenance in viclation of the Sherman Act, Schweg-
mann Bros, v. Calvert Corp, 341 U, 8. 384 (1051); see
Albrecht v. The Herald Co., supre; Kiefer-Stewart (lo. v.
Seagram & Sons, 340 U, 8. 211 (1951) ; Dr. Miles Medical Co,
v. Park & Sons Co., supra. The wine producer holds the
power to prevent price competition by dictating the prices
charged by wholesalers. As Mr, Justice Hughes pointed out
in Dr. Miles, such vertical control destroys horizontal competi-
tion among wholesalers and retailers as effectively as “if they
formed a combination and endeavored to establish the same
restrictions , . . by agreement with each other,” 220U. 8, at
408" Moreover, there can be no claim that the California
program is sitply intrastate regulation beyond the reach of
the Sherman Act. See Schwegmann Bros. v. Calvert Corp.,
supra; Burke v. Ford, 389 U, 8, 320 (1967) (per curiam).

# The copgressionsl teporte accompauyipg the Consumer Goods Pricing
Aot of 1076, 50 Stat, 801, noted that repeal of foir trade authonty
would not alter whatever power the States hold under the Twenty-first
Amendmeant to control liguor prices, 8. Rep. No. 84-4i6, 84th Cong,
let Bess, 2 (1975): H. R. Rep. No. 84-341, 94th Cong., st Sess., 3, n, 2
{1975). We consider the effeet of the Twenty-first Amendment on this
vame o Part ITI, infre.

" In Rice, the Californis Bupreme Court found direet evidence that resale
prive maintenanee resulted in horizontal price fixing. See p. 3, supra,
snd o, 3. Although the Court of Appesl made no such specific finding in
thix ease, the conrt noted that the wing pricing svetem “cannot be upheld
for the sime rewsons the retail price maintensnce provisous were dectared
invalid in Rice” Mideal Aluminum, Inc. v. Rice, %0 Cal, App. 3d 979,
083, 153 Cul. Rptr. 757, 760 (1679),
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Thus, we must consider whether the State’s involvement in
the price-setting program is sufficient to establish antitrust
immunity under Parker v, Brown, 317 U, 8. 341 (1843). That
immunity for state regulatory programs jg grounded in our
federal structure, “In a dual system of governinent in which,
under the Constitution, the states are sovereigh, save only as
Congress may constitutionally subtract from their authority,
an unexpressed purpose to nullify a state’'s control over its
officers and agents is not lightly to be attributed to Congress,”
Id., et 351, In Parker v. Brown, this Court found in the
Sherman Act no purpose to nullify state powers. Because the
Act is directed against “individual and not state action,” the
Court concluded that state regulatory programs could not
violate it. [Id., at 352,

Under the program challenged in Parker, the state Agricul-
tural Prorate Advisory Commission authorized the organiza-
tion of local cooperatives to develop marketing policies for the
raisin erop, The Court emphasized that the Advisory Com-
mission, which was appointed by the governor, had to approve
cooperative policies followmg public hearings: “It is the state
which has created the machinery for establishing the provate
program, , ., . [I]t is the state, acting through the Commis-
slon, which adopts the program and enforees it. . . . Id., at
352. In view of this extensive official oversight, the Court
wrote, the Sherman Aet did not apply. Without such over-
sight, the result could have been different. The Court ex-
pressly noted, “a state does not give immunity to those who
violate the Sherman Aet by authorizing them to violate it,
or by declaring that their action is lawful. , ., .” [Id,, at 351.

Several recent ilecisions have applied Parker's analysis. In
Goldfarb v. Virginia State Bar, 421 T, 8, 773 (1675), the Court
concluded that fee schedules enforced by a state bar associa-
tion were not mandated by ethical standards established by the
State Supreme Court. The fee achedules therefore were not
immune from antitrust agteck, “It is not enough that , . .
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auticompetitive conduct is ‘prompted’ by state action; rather,
anticompetitive conduet must be compelled by direction of the
Htate acting as sovereign.” [Id., at 791. Similarly, in Cantor
v. Detroit Edison Co., 428 U, 8. 570 (1976), a majority of the
Court found that no antitrust immunity was conferred when
a state agency passively accepted & publie utility's tariff. In
colitrast, Arizona rules against lawyer advertising were held
immune from Sherinan Act challenge because they “reflect[ed]
a clear articulation of the State’s policy with regard to pro-
fessional behavior” and were “subject to pointed re-examinas
tion by the policymaker—the Arizona Supreme Court—in
enforcement proceedings.” Bates v. State Bar of Arizona, 433
T. 8. 350, 362 (1977).

Only last Term, this Court found antitrust immunity for a
California program requiring state approval of the location of
new automobile dealerships, New Maotor Vehicle Bd, of Calif.
v, Orrin W, Foxr Co., 430 U, B. 96 (1978). t pr -
provided that the State would hold & hearing gf an automobile |!
franchisee protested the establishment or relocation of a eomn-
peting dealership. Id, at 103. In view of the State's active
role, the Court held, the program was not subject to the
Sherman Act. The “eclearly articulated and affirmatively
expressed” goal of the state policy was to “displace unfettered
business freedom in the matter of the establishment and relo-
cation of automaobile dealerships,” Id., at 109,

These decisions establish two standards for antitrust immu-
nity under Parker v. Brown. First, the challenged restraint
must he “one clearly articulated and affirmatively expressed
as state policy”; second, the policy must be “actively super-
vised” by the State itself. City of Lafayette v. Louisiana
Power & Light Co., 435 U, 8, 380, 410 (1978) (opinion of
Brexnaw, J.).* The California system for wine pricing satis-

4 8ee Norman's On the Waterfront, Inc. v, Wheatley, 44 F. 2d 1011, 1018
(CA3 1871); Asheville Tobacco Bd..v. FTC, 263 F, 2 602 $00-510 (CA4



79-87—0PINION
8 CALIFORNIA LIQUOR DEALERS v, MIDCAL ALUMINUM

fies the first standard. The legislative policy ig forthrightly
stated and clear in its purpose to permit resale price mainte-
nanece. The program, however, does not meet the second
requirement for Parker immunity. The State simply author-
izes price-setting and enforees the prices established by private
parties, The State neither establishes prices nor reviews the
reasonableness of the price schedules; nor does it regulate
the terms of fair trade contracts. The State does not moni-
tor market conditions or engage in any '‘pointed reexamina-
tion” of the program® The national policy in favor of
competition eannot be thwarted by casting such a gauzy
cloak of state involvement over what is essentially a private
price-fixing arrangement. As Parker teaches, “a state does
not give immunity to those who violate the Sherman Aet by
authorizing them to violate it, or by deelaring that their action
is lawful. ., .,” 817U, 8, at 351.

II1

Petitioner contends that even if California’s system of wine
prieing is not protected state action, the Twenty-first Amend-
ment bars application of the Sherinan Aet in this case. See-
tion 1 of that Amendinent repealed the Eighteenth Amend-
ment’s prohibition on the manufacture, sale or transportation
of liguor. The second section reserved to the States certain
power to regulate traffic in liquor: “The transportation or
importation into any State, Territory, or possession of the

1964) : Nate, Parker v. Brown Revivited: The State Action Doctrine After
(loldfarl, Cantor, and Bates, 77 Colum. L. Rev. 898, 916 (1877),

¥ The California program contrasts with the approuch of those Btates
that completely control the distribution of Liguor within their baimndaries.
E. i, Vu, Code 4§ 4-15, 4-28 (Repl, Vol. 1879). Huch comprehensive reg-
ulation would be jimmune from the Sherman Act under FParker v, Brown,
317 U, 8, 341 (1943), wnes the Btate would “displace unfettered business
freedom™ with ite own power. New Motor Vehicle Bd, v, Orrin W. For
Co, 432 U. B, 86, 108 (1978); =ee State Bourd v. Young's Markst Co.,
200 U, 8, 59, 63 (14936),
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United States for delivery or use therein of intoxieating
liquors, in yiolation of the laws thereof, is hereby prohibited.”
The remaining question before us iz whether §2 permits
California to countermand the congressional policy—adopted
under the commerce power—in favor of competition.

A

In determining state powers under the Twenty-first Amend-
ment, the Court has focused primarily on the language of the
provision rather than the history behind it. State Board v,
Young's Market Co., 200 U, 8. 39, 83-64 (1836).* In terms,
the Amendment gives the States control over the “transporta-
tion or importation” of liquor into their territories. Of course,
such control logically entails cousiderable regulatory power
not strictly limited to importing and transporting aleohol.

1" The approach & supported by sound canons of consitutional inter-
pretution and dersonstrater s wise reluetunes to wade inte the eomplex
currents beneath the eongressional resolntion that proposed the Amend-
ment end the state ronventions that retified it. The Senate sponsor
of the resplution ~sid the purpose of §2 wue “to restore to the Stares . . |
abeolute coutrol in effect over interstale commeres affecting intoxi-
cating liquore. . . " T8 Copg. Eee, 4143 (1933) (remarks of Sen.
Bluine). Yot he also wade statements supporting Mideals elsim that
the Amendment wus designed only to eosure that “dry" Btates eould not
be foreed to permit the sale of liqguop, Bee id., ut 4140-4151. The sketehy
records of the state conventions peflect no eonsensns on the thrust of
§ 2, ulthough delegates at weveral conventions expressed their hope that
ptate regulstion of liguor trufiic would begin momedwiely. E. Brown,
TRutification of the Twenty-firsr Ameudment to the Constiturion I
(1038) (Wilwor, Presilent of the ldashe Conventionp: ., at 191-192
(Duruall, President of Murvland Convention) ; id ., at 247 (Gaylord, Chair-
man of Missouri Convention); ., af 468473 (resolution adopted st
Wushington Convention valling for state action “to regulate the liguor
truffie”), See gencrally Note, The Efcet of the Twenty-first Amendment
on State Authority to Contrel Intoxivating Laguers, 75 Colum. 1. Rev,
1578, 1680 (1975); Note, Eronomiv Localism in Btate Aleoholic Beverage
Laws—Experience Under the Twenty-first Ameodment, 72 Harv, L. Rev,
1145, 1147 (18G0).
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Ziffrin, Ine, v. Reeves, 308 U, 8. 132, 138 (1839). We should
not, howeyer, lose sight of the explicit grant of authority.

This Court's early decistons on the Twenty-first Amend-
ment recognized that each State holds great powers over the
importation of liguor from other jurisdictions. Young's Mar-
ket, supra, concerned a license fee for interstate imports of
aleohol; another case focused on a law restrieting the types
of liquor that eould be imported from other States, Mahoney
v. Joseph Triner Corp., 304 U, 8. 401 (1938); two others
involved “retaliation” statutes barring imports from States
that proscribed shipments of liquor from other States, Finch &
Co. v. MeKittrick, 305 U, 8, 3685 (1039) ; Indianapolis Brewing
Co, v. Liguor Contrel Comm'n, 305 U, 8. 381 (1939). The
Court upheld the challenged state authority in each case,
largely on the basis of the States’ special power over the
“importation and transportation” of intoxicating liquors. Yet
even when the States had acted under the explicit terms of
the Amendment, the Court resisted the contention that § 2
- “freed the States from all restrictions upon the police power
to be found in other provisions of the Constitution.” Young's
Market, supra, 220 U, 8, at 64.

Subsequent decisions have given “wide latitude” to state
liquor regulation, Seagram & Sons v. Hostetter, 384 U, 8. 35,
42 (1966), but they also have stressed that important federal
mterests in liquor matters survived the ratification of the
Twenty-first Amendinent. The States cannot tax imported
liquor in violation of the Export-Iinport Clause. Department
of Revenue v. Jamaes Beam Co,, 377 U, 8, 341 (1064). Nor
can they insulate the liquor industry from the Fourteenth
Amendment's requirements of equal protection, Craig v.
Boren, 420 U, 8. 100, 204-200 (1976), and due process, Wis-
 eongin v, Constantineau, 400 T, 8. 433, 436 (1670),

More difficult to define, however, is the extent to which
Congress can regulate liquor under its mterstate cominerce
power, Although thet power is directly qualified by § 2, the
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Court has held that the Federal Government retains some
Commerce Clause authority over liquor. In Jemeson & Co, v.
Morgenthau, 307 U. 8, 171 (1939) (per curitam), this Court
found no violation of the Twenty-first Amendment in a
whiskey labeling requirement preseribed by the Federal Aleo-
hol Administration Aet, 48 Stat, 977 (1835), And in Ziffrin,
Ine, v, Reeves, supra, the Court did not uphold Kentucky's
system of licensing liguor haulers until it was satisfied that the
state program was reasonable. Jd., at 139.

The eontours of Congress’ epinineree power over liguor were
sharpened in Hostetter v. Idiewild Liguor Corp., 377 U. 8. 324,
331-332 (1064},

“To draw a conclusion , . . that the Twenty-first
Amendinent has somehow operated to ‘repeal’ the Com-
merce (lause wherever regulation of intoxiesting liquors
ts concerned would, however, be an absurd oversunplifi-
cation, If the Commerce Clause had been pro ifanio
‘repealed,’ then Congress would be left with no regulatory
power over interstate or foreign commerce in intoxicating
liquor, Such a conelusion would be patently bizarre and
is demonatrably incorreet.”

The Court added a significant, if elementary, observation:
“Both the Twenty-first Amendmment and the Commerce Clause
are parta of the samne Constitution, Like other provisions of
the Constitution, each nust be considered in the light of the
other, and in the context of the Issnes and interests at stake
in any convrete case” [Id, at 332, See Craig v. Boren, 420
. 8, 180, 206 (1976).2

uTn Nipperd v. City of Richmond, 327 T, 8. 416 (1946), the Court
eommitited in u footooze:
“[Ejven the commeres in nitoxicating liquors, aver which the Twenty-firsl
Amendment gives the States the highest degree of eoutrol, 12 oot alte-
gether beyond the rewch of the federa]l commmerce power, nt any rate when
the Btate’s regulation squarely eonfliets with repnlation imposed by Gog-
gress, . . .7 Id, at 425 n. 15,
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This pragmatic effort to harmonize state and federal powers
has been evident in several decisions where the Court held
liquor companies liable for anticompetitive conduct not man-
dated by a State. See Kiefer-Stewart Co. v. Seagram &

Sons, 340 U. 8. 211 (1851); United States v. Frankfort

Distilleries, Inc, 324 U. 5. 203 (1845). In Schwegmann

Broa, v, Calvert Corp., 341 17, &, 384 (1851), for example, &

liquor manufacturer attempted to foree a distributor to com-

ply with Louisiana’s resale price maintenance programi, a pro-

gram similar in many respects to the California s b

issue here. The Court held thatffhe Louisiana Hm
not be enforeed against the distributo v
=hboseebs. Fifteen years later, the Court rejected o Sher-
man Act challenge to a New York law requiring liquor dealers
to attest that their prices were “no higher than the lowest
price” charged anywhere in the United States. Seagram &
Sona v. Hostetter, 384 T. 8. 35 (1966). The Court con-
cluded that the statute exerted ‘“no irresistible economie
pressure on the [dealers] to violate the Sherman Act in order
to comply,” but it also ecautioned that “[nJothing ‘in the
Twenty-first Amendment, of ecourse, would prevent the en-
forcement of the Sherman Act" against an interstate con-
spiracy to fix liquor prices, Id,, at 4546. See Burke v. Ford,
380 U. 8. 320 (1967) (per curiam).

These decisions demnonstrate that there 18 no bright line
between federal and state powers over liquor, The Twenty-
first Amendment grants the States virtually complete control
over whether to permit importation or sale of liquor and how
to structure the liquor digtribution system. Although States
retain substantial diseretion to establish other liquor regula-
tions, those controls may be subject to the federal comn-
merce power in appropriate situations. The competing state
and federal interests can be reconeciled only after careful seru-
tiny of those concerns in & “conerete case.” Hostetter v, Idle~
wild Liguor Corp., 377 U, B, at 332,
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B

The federal interest in enforeing the national poliey in favor
of eompetition 1s both famniliar and substantial,

“Antitrust laws in general, end the Sherman Aet in
particular, are the Magna Carts of free enterprise. They
are ua important to the preservation of economic freedom
and our free-enterprise systemn as the Bill of Rights is to
the protection of our fundamental personal freedoms,”
United States v, Tapeo Assor,, 405 U, 8, 588, 610 (1972).

See Northern Pacific Ry, v. United States, 356 U, B I, 4,
(1958), Although this federal interest i expressed through
a statute rather than a constitutional provision, Congress
“exercin[ed] all the power it possessed” under the Commerce
Clause when it approved the Sherman Act. Atlantic Clean-
ers & Dyers v, [lnited States, 286 17, ¥, 427, 435 (1682); see
City of Lafayette v. Louwisiana Power & Light Co., 435 U. 8,
st 308, We must acknowledge the importance of the Act's
procompetition polioy.

The state interests protected by California’s resale price
maintenance systern were identified by the state courts in this
case, 80 Cal. App. 3d, at 883, 153 Cal. Rptr., at 761 and in
Rice v, Alcoholic Beverage Control Appeals Bd., 21 Cal. 3d,
at 451, 576 P. 2d, at 4680 Of course, the findings and
conclusions of those courts are not binding on this Court
to the extent that they undercut state rights guaranteed by the

12 &g the unusual posture of thie cuee reflects, the State of Culifornis
has showno less chan un enthusiastic [nterest in its wipe pricing systam,
As we noted, the state ageney responsible for administering the program
did not appeal the decigion of the California Conrt of Appeal. See p. 4,
supre; Tr, of Oral Arg 20, Instesd, this sction baa Deen maintained by
the Californiz Liguor Deslers Asencintion, & prviate intervenor. But
nrither the intervenor nor the Stats Attorney General, who fled o brief
omiens curiae in wupport of the legielative scheme, hee spesified any state

intevests protected by the remale price mgintenance svetem other than
those nnited in the stite court u-pmku&ad in text, /,E
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Twenty-first Amendment, See Hooven & Allison Co. w.
Evatt, 324 U, 8, 652, 659 (1945); Creswil v. Knights of
Pythigs, 225 U. 8, 246, 261 (1912). Nevertheless, this Court
aceords “respectful consideration and great weight to the views
of the state's highest court” on matters of state law, Indiana
ex rel. Anderson v, Brand, 303 U, 8. 95, 100 (1938), and we
customarily accept the factual findings of atate courts in the
absence of “exceptional circumstances,” Fry Roofing Co. v.
Wood, 344 T, 8. 157, 1680 (1952).

The California Court of Appeal stated that ite review of
the State's system of wine pricing was “controlled by the rea-
soning of the [California] Supreme Court in Rice [supra].”
90 Cal. App. 3d, at 983, 153 Cal, Rptr., at 761. Therefore, we
turn to that opinion's treatment of the state interests in
resale price maintenance for distilled liguors.

In Rice, the State Supreme Court found two purposes behind
liquor resale price maintenance: “to promote temperance and
orderly market conditions.” 21 Cal. 3d, at 451, 579 P. 2d, at
490 The court found little correlation between resale price
maintenance and temperance, Tt cited a state study showing
8 429 inerease in per capita liquor consumption in California
from 1950 to 1972, while resale price maintenance was in effect.
Id, at 457458, 579 P. 2d, at 404 citing California Dept, of
Finance, Aleohol and the State: A Reappraisal of California’s
Aleohol Control Program, xi, 15 (1974), Buch studies, the
court wrote, “at the very least raige a doubt regarding the
justification for such laws on the ground that they promote
temperance,” fbid'

4 The California Court of Appeal found no additional state interests in
the instunt case. 30 Cal. App. 3d, at B84, 163 Cal Rptr, at 7H0-761.
That court rejected the suggestion that the wine price progrom wae de-
gighed to protect the State’s wine industry, poioting out that the statutas
“"do not distinguih between Culifornia wines ynd wpported wines" Ihid,

% Ben Seagram & Soms v, Hostetter, 384 U, B, 35, 38 (1986) (citiog study
conclnding thut resale price maintenanee in New York State had “no
significant effect upon the eomsumption of aleoholic beverages"),
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The Rice opinion identified the primary state interest in
orderly market conditions as “protect[ing] small heensees
from predatory pricing policies of large retailers.” [Id., at 456,
379 P. 2d, at 483" In gauging this interest, the court
adopted the views of the Appeals Board of the Alcoholie
Beverages Control Department, which first ruled on the claim
in Rice. The state agency "rejected the argument that fair
trade laws were uecessary to the economie survival of small
retailers, . . .7 [fbid, ‘The agenecy relied on a eongressional
study of the impact on small retailers of fair trade lawe enacted
under the Miller-Tydings Act. The study revealed that
“states with fair trade laws had & 55 per cent higher rate of
firin failures than free trade states, and the rate of growth
of smmall retail gtores in free trade states between 1956 and
1972 was 32 per cent higher than in states with fair trade
laws.” Ibid,, citing 8. Rep, No. #4466, 94th Cong,, 1st Sess,,
3 (1975). Pointing to the congresgional abandonment of fair
trade in the 1975 Consumer Gootls Pricing Act, see p. 5,
supra, the Btate Bupreme Court found no persussive justifiea-
tion to continue “fair trade laws which eliminate priee coin-
petition among retailers.”” 21 Cal, 3d, at 457, 579 P, 2d, at
404, The Court of Appeal came to the same conelusion with
respect to the wholesale wine trade. 90 Cal. App, 3d, at 983.

We have no basis for disagreeing with the view of the Cali-
fornia courts that the asserted state interests are less substan-
tial than the national poliey in favor of competition. That
evaluation of the resale price maintenance system for wine is
reasonable, and is supported by the evidence eited by the State
Supreme Court in Rice. Nothing in the record in this case
guggests that the wine pricing system helps sustaln small
retail establishments, Weither the petitioner nor the State

18 The California Bupreme Court also stated that orderly market condi-
tions might “reduce excesmive competition, thereby encouraging temper-
anee” 21 Cel, 8d, at 4568 575 P. 24, at 493. The concern for temperance,
livwever, was considersd by the eourt as on independent slale interest
in rezale price mmaintenanes for liguor,
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Attorney General in his emicus brief has demonstrated that
the program inhibits the consumption of alechol by Cali-
fornians, We need not consider whether the legitimate state
interests in temperance and the protection of small retailers
ever could prevail against the undoubted federal interest in a
competitive economy. The unsubstantiated state concerns
put forward in this case simply are not of the same statute as
the broad goals of the Sherman Act.

We conclude that the California Court of Appeal correctly
decided that the Twenty-first Amendment provides no shelter
for the violation of the Sherman Aect caused by the State's
wine pricing program.' The judgment of the California
Court of Appeal, Third Appellate Diatrict, is

Affirmed,

10 Bipre Mideal requested only injunctive relief from the state court,
there 18 no question before us imvolving bability for damages under 15
U8 C §15
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(Califﬂrnia's resale price maintenance and price

posting statutes for the wholesale wine trade. The
issue in this case is whether those state laws are
shielded from the Sherman Act by either the "state

action”™ doctrine of Parker v. Brown, 317 U.8. 341

{1942), or § 2 of the Twenty-first Amendment.

Under g 24866(0h) of the California

Business and Professions Code, all wine producers,



schedule for that producer's brands. I1d., §.

24866({a). IHn state-licensed wine merchant may sell
wine to a retailer at other than the price set
"either in an effective price schedule or in an
effective fair trade contract. . . ." Id., §
24866{a).

For administration of the wine price
program, the State is divided into three trading
areas, A single fair trade contract or schedule
filed within a trading area sets the terms for all
wholesale transactions in that trading area
involving that brand of wine. Cal. Bus. & Prof.
Code Ann. §§ 24862, 24864-24865 (West Supp. 1979).
All wholesalers within a trading area are bound by

aring for irtsens by Mot Her-pee /il
theYprices postedim a single| distributmﬁ _Midgal
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Aluminum, Inec. wv. Rice, 90 Cal, App. 34 979, 983-

984 [1979). A licensee not meeting these

requirements may face fines, license suspension, or

g

outright revocation. Cal. Bus. & Prof. Code Ann. 5; |



:Z:_ was charged by the Department of Alcoholic
Beverage Control with selling 27 cases of wine at
less than the prices set by the effective price
schedule of the E & J Gallo Winery. A second count
alleged that Midcal sold wines for which no fair
trade contract or schedule had been filed with the
State. Respondent stipulated that the allegations
were true and that the State could fine it or
suspend its license for those transgressions. Jt.
App., at 19-20, Midcal then sought to enjoin the
State's wine pricing system with a writ of mandate
from the California Court of Appeal for the Third
Appellate District.

The state court ruled that the wine
pricing scheme restrains trade in wviolation of the
Sherman A&ct. 15 U.8,C, §§1, et seq. The court
relied entirely on the reasoning of the California

Supreme Court in Rice v. Alcoholic Beverage Control

Appeals Board, 21 Cal. 34 431, 579 P.2d 476 (1978),
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Parker v. Brown immunity for the program.

"In the price maintenance program
before wus, the state plays no role
whatever in setting the retall prices.
The prices are established by the
producers according to their own economic
interests, without regard to any actual or
potential anticompetitive effect; the
state's role is restricted to enforcing
the prices specified by the producers.
There is no contrel, or 'pointed re-
examination,' bv the state to insure that
the policies of the Sherman Act are not
'‘unnecessarily subordinated® to state
policy."™ 21 Cal. 3d, at 445, 579 P.24, at
4B86.

Rice also rejected the claim that
California's liquor price policies were protected

by § 2 of the Twenty-first Amendment, which



in liquor price maintenance -- the promotion of
temperance and the preservation of small retail
establishments. The state supreme court emphasized
that the California program not only permitted
vertical control of prices by producers, but also
frequently resulted in horizontal price-fixing.
Under the program, many comparable brands of liquor
were marketed at identical prices. 3/ Referring
to congressional and state legislative studies, the
court observed that resale price maintenance has
little positive impact on either temperance Or

small retail stores. See p. v infra.

In the instant case, the state Court of
Rppeal found the analysis in Rice squarely
controlling and ruled that the system of wine
pricing unlawfully restrains trade, 90 Cal. App..
at 984, The court ordered the Department of
Alcoholic Beverage Control not to enforce the

resale price maintenance and ©price posting



Association (CRLDA}, an intervenor. _5/ The
California Supreme Court declined to hear the case,
and the CRLDA sought certiorari from this Court.
We granted the writ, __ U.8. __  {1979), and

now affirm the decision of the state court.

1T
The threshold question is whether
California's policy for wine pricing viclates the
Sherman Act. This Court has ruled consistently
that resale price maintenance illegally restrains

trade. Dr. Miles Medical Co. v. Park & Sons Co.,

220 U.8. 373, 407 (1%11), pointed out that such

arrangements are "designed to maintain prices . .

+¢ and to prevent competition among those who trade

in them." See Simpson v. Union 0il Co., 277 U.S.

13 (18%64); United States v. Parke, Davis & Co., 362

U.5. 29 (1960); United States v. Schrader's Son,

Inc., 252 U.5. 85 (1920). For many years, though,
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Congress :i::fiight otherwise be driven from the
P o

marketplace by large-volume discounters. But in
1975 that congressional permission was rescinded.
The Consumer Goods Pricing Act of 1975, B9 Btat.
go1, repealed Miller-Tydings and related
legislation. _§&/ Consequently, the Sherman Act's
ban on resale price maintenance now appliee to fair
trade contracts unless an industry or program
enjoys a special antitrust immunity.

California's system for wine pricing

plainly constitutes resale price maintenance in

violation of the Sherman Act. Schwegmann Bros. v.

Soe  Albreht v.

Calvert Corp., 341 U0.S5. 384 {1951].[[‘?& wine

producer holds the power to dictate prices charged
by wholesalers and thereby to prevent price
competition. As Mr. Justice Hughes pointed cut in

Dr. Miles -ﬂaﬂ'ﬂcﬂﬁ,/such vertical control
o

destroys horizontal competition among wholesalers

and retailers as effectively as "if they formed a

The Slorald G., 22 6 V5.
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the Sherman Act as regulation with no interstate

impact. See Schwegmann Bros. v. Calvert Corp.,

supra; Burke v. Ford, 389 U0.S8. 320 (1967) (per

curiam).

Thus, we must consider whether the State's

involvement in the ©price~setting program is

gsufficient under Parker v. Brown to establish

antitrust immunity. That immunity for state

regulatory prodrams is grounded in our federal

structure. "In a dual system of government in

which, under the Constitution, the statea are

sovereign, save only as Congress may

constitutionally subtract from their authority, an

unexpressed purpose to nullify a state's control

over its officers and agents is not lightly to be

attributed to Congress.” Parker v. Brown, supra,

317 U.5., at 350-351. 1In Parker, this Court found
in the Sherman Act no purpose to nullify state

pPOWers. Because the Act is directed against



state Agricultural Prorate Advisory Commission

authorized the organization of local cooperatives

to develop marketing olicies for the

raisin crop. The Court emphasized t the
Advisory <Commission, which was appeinted by the
governor, had to approve cooperative policies
following public hearings: "It is the state which
has created the machinery for establishing the
prorate program . . . . [I]lt is the state, acting
through the Commission, which adopts the program
and enforces it. . . ." 1Id., at 352. 1In view of
this extensive official oversight, the Court wrote,
the antitrust laws did not apply. Without such
oversight, the result could have been different.
The Court expressly noted, "[A] state does not give
immunity to those who violate the Sherman Act by
authorizing them to wviolate it, or by declaring
that their action is lawful." 1Id., at 351.

recent decisions have

Several applied

o\ 2
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,:-r‘;.-r 4 s{’.
éf;ﬂ4¢4m¢4f+1r4ﬂk
. / Ear ut
Thar iv
e Lot

e aa



10.

) 5%“
established by the stateiﬁaaﬁts. "It is not enough
that . . . anticompetitive conduct is 'prompted' by
state action; rather, anticompetitive conduct must
be compelled by direction of the State acting as
sovereign." 1Id., at 791. Similarly, in Cantor w,

Detroit Edison Co., 428 U.S. 579 (1976), a majority

of the Court found that no antitrust immunity was

conferred by a state agency's passive acceptance of

a public utility's tariff. In contrast, the

Arizona rules against lawyer advertising were held

to be immune £rom Sherman &ct challenge because

they "reflect[ed] a clear articulation of the

State's policy with regard to professional

behavior™ and were T"subject to pointed re-

examination by the policymaker -- the Arizona

Supreme Court -- in enforcement proceedings."

Bates v. State Bar of Arizona, 433 U.S. 350 (1977).

Only last Term this Court found antitrust immunity

for a California program regquiring state approval
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and affirmatively expressed" goal was to "displace
unfettered business freedom in the matter of the
establishment and relocation of automobile
dealerships." 1Id., at 109,

These declsions establish two standards

for -antitrust immunity under Parker v. Brown.

First, the challenged restraint must be "one

clearly articulated and affirmatively expressed as
state policy"s second, the policy must be "actively

supervised" by the State itself. City of rafayette

v, Louisiana Power & Light Co., 435 U.S. 389, 410

(1978). 8/ The California system for wine pricing
satisfies the first standard. The legislative
policy is forthrightly stated and clear in its
purpose to permit resale price maintenance. The
program, however, does not meet the second
requirement for Parker immunity. The State simply
authorizes price-setting and enforces the prices

established by private parties, The governmental
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is hereby prohibited.” U.5. Const.,

Amend. XXI.

The remaining guestion before us is whether § 2

permits California to countermand the congressicnal

policy -- adopted under the commerce power -- in

favor of competition.

A,

In determining State powers under the

Twenty-first Amendment, this Court has focused on

the language o©of the provision rather than the

history behind it. State Board v. Young's

Market Co., 299 U.S. 59, 63-64 (1936). :#%/ In
terms, the amendment gives the States control over
the "transportation or importation" of liquor into
the States. Cf course, such control logically
entails considerable regulatory powers not strictly
limited to importing and transporting alcohol.

Zifrin wv. Reeves, 308 U.5. 132, 138 (1939). We

should not, however, lose s8ight of the explicit
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a State from other jurisdictions. ¥Young's Markst,

supra, concerned a license fee for Iinterstate

importe of alcohal; ancther case focused on a law

restricting the types of liguor that could be

imported from other States, Mahoney v. Joseph

Triner Corp., 304 U.5. 401 (1938); two others

involved '"retaliation" statutes barring imports

from States that proscribed shipments of ligquor

from other States, Indianapolis Brewing Co. v.

Liquor Control Comm'n, 305 U,S., 381 {1939); Joseph

F. Finch & Co. v. McKittrick, 305 U.5. 385 (1939).

The Court upheld the challenged state authority in

all four cases, largely on the basis of the

amendment's grant of state power over the

"importation and transportation" of intoxicating

liguora. Yet evan in those special circumstances,

the Court resisted the contention that § 2 "freed

the States from all restrictions upon the police

power to be found in other provisions o©f the
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Sans v. Hostetter, 384 U.S8. 35, 45 (1966), but also

have stressed that important federal interests in

liquor matters survived the ratification of the

Twenty—~first Amendment. That provisicn does not

prevent federal action with respect to ligquor under

the Export-Import Clause. Department of Revenue v.

James Beam Co., 377 U.8. 341 (1964). MNHor can the

state insulate the liguor industry from the

Fourteenth  Amendment's reguirements o¢f equal

protection, Craig v, Boren, 429 0,8. 1%0 {1%76), or

due process, Wisconsin v. Constantipnesu, 400 U.S.

433 {1870},

More difficult to define, however, is

congressional control over liguor under its

interstate commerce power. Although that power is

directly qualified by § 2, the Court has held that

the federal government retains some Commerce Clause

authority over liguor. In William Jameson & Co,

v. Morgenthau, 307 0.5. 171 (1939) (per curiam),
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Reeves, supra, the Court did not uphold EKentucky's

system of licensing liguor haulers until it was

gsatisfied that the State program was reascnable.
1d.; at 139.
The contours of Congress! commerce power

over liguor were sharpened in Hostetter v. TIdlewild

Bon Vovage Liguor Corp., 377 U.S. 324, 331-332

{1964).

"To draw a conclusion . . . that

the Twenty-first Amendment somehow

operated to 'repeal' the commerce clause

wherever regulation of intoxicating

liquors is concerned would, however, be an

absurd oversimplification. ik 5 the

commerce c¢lause had been pro tanto

'repealed,’ then Congress would be left

with no regqulatory power over interstate

or foreign commerce in intoxicating

liguor. Buch a conclusion would be



the commerce clause are parts of the

Constitution. Like other ©provisions

MM? “"'{“Lm

all aulhn?ufﬁﬂn

T otk

Constitution, each must be considered in the light

of the other, and in the context of the issues and

interests at stake in any concrete case." I4., at

i
332, See Craig v. Boren, 429 U.5. 190 (1976). v

Vrewr oo Yo Fhe neel

This pragmatic Eé#n;ﬁmtﬂ harmonize state

and federal powers has been evident in the Court's

treatment of Sherman Act suits implicating state

regulation of intoxicating liquor

324 1.8.

States w. Frankfort Distilleries, Inc.,

T, ¥ e +.C¢-ur; ?qﬂ'

of liquor dea ﬁ.d‘.ﬁ&aﬂeged ;C. :
.
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price-fixing was not authorized by state law, % .
o ; b = Ly 14 -

1
— =y 1 iake Mitwraett deu & ua The A ’ / Zj
therewmasceno 'Twenty-first Amendment/ pweksir. ! ’ i
i - { T'H" ) __ i o
Schwggmann Bros. v. Calvé?fﬁtﬁrprfﬂgppra, a liquor
== -3
manufacturer attemp fnrﬂéh-.hgﬁj.stributor to

comply with Louisiana's resiiﬁﬂhprice maiﬁgpnance
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violated the Sherman Act and could not be enforced

against the distributor. Fifteen years later, the
\of

Court rejected a Sherman Act challengﬁa? Hew York

State requirement that liguor dealers attest that

their prices were "no higher than the lowest price”

charged anywhere in the United States. Seagram &

Sons v. Hostetter, 384 U.S5. 35 (19%66). Although

the Court concluded that the statute exerted "no
irresistable economic pressure on the appellants to
violate the Sherman Act in order to comply," it
also pointed out that "[n]lothing in the Twenty-
first Amendment, of course, would prevent the
enforcement of the Sherman Act"™ against an
interstate conspiracy to fix prices, 1I1d., at 45,

See Burke v. Ford, 389 U.S. 320 (1967) (per

curiam).
These decisions demonstrate that there is
no bright line between federal and state powers

over liquor. The Twenty~-first Amendment grants the
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ligquor regulations, but those controls may also be

subject to federal commerce power regulation in

appropriate situations. In these other areas, the

state and federal interests can be reconciled conly

after careful scrutiny of those c¢oncerns in a

"concrete case."™ Idlewild, supra, at 332.

The federal interest in enforcing the

national policy in favor of competition is both

familiar and substantizl,

"Antitrust laws in general, and

the Sherman Act in particular, are the

Magna Carta of free enterprise, They are

as important to the preservation of

economic freedom and our free-enterprise

gsystem as the Bill of Rights is to the

protection of our fundamental personal

\ freedoms."

United States wv. Topeco Asscec., 405 U.S. 596, 610




"exercis|[ed] all the power it possessed" under the

commerce clause when it approved the Sherman Act.

Atlantic Cleaners & Dyers v. United States, 286

U.S. 425, 435 (1932); see City of Lafayette wv.

Louisiana Power & Light Co., supra, 495 U.5., at

398. We must acknowledge the importance of the

Act's procompetition policy.

OQur view of California's interests in its

wine pricing system 1is shaped in part by the

unusual posture of this case. As we noted, the

state agency that administers the program did not

appeal the decision of the California Court of 'kh'
Appeal, ©See p. supra; Tr. of Oral Arg. 20.

Instead, this action has been maintained by the

'LCRLDA, a private intervenor.
2 Er-.'r ﬂ;.

:Zgggithe State Attorney General, who filed a brieft—,
hae nal bean pi f,_..‘ bafons Tt Gt L_, Yhan CRLDA s .'l

E _-i:-he particular state interests
3
: : 3) o 783)
protected by resale price maintenance systeg}? , 6 Eﬁ'%f' 5
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Court to the extent they undercut state rights
guaranteed by the Twenty-first Amendment. See

5
Hooven & nlli% Co. v. Evatt, 324 U.S. 652, 659
4

{1945); Creswill v. Knights of Pythias, 225 U.S.

246, 261 [1912). Nevertheless, this Court accords

"regspectful consideration and great weight to the

views of the state's highest court" on matters of

state law, Indiana ex rel. Anderson v. Brand, 303

U.5. 95, 99 (1938), and we customarily accept the

factual findings of state courts in the absence of

"exceptional circumstances." Fry Roofing Co. v.

Wood, 344 U.5. 157, 161 (1952).

The California Court of Appeal stated that

its review of the state's system of wine pricing

was "controlled by the reascning of the

[California] Supreme Court in Rice ([v. Alcoholic

Beverages Control Board, 21 Cal. 34 431, 579 P.24,

476 (1978)]." 90 Cal, App. 3d, at 983, Therefore,

we turn to that opinion's treatment of the state
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promote temperance and orderly market conditions."
g

Id., at 451; 579 P.2d, at 493, / The court found
little correlation between resale price maintenance
and temperance. It cited a state study showing a
42 % increase in per capita liquor consumption in
California from 1950 to 1972, while resale price
maintenance was in effect. Id. at 457-458, 579
P.2d, at 494, citing California Dept. of Finance,
A1 cohol and the State: A Reappraisal of
California's Alcohol Control Program xi, 15 (1974).
Such studies, the court wrote, "at the very least
raise a doubt regarding the Jjustification for such
laws on the ground that they promote temperance.”

The Rice opinion identified the state
interest in orderly market conditions as
"protect[ing] small 1licensees from predatory
pricing policies of large retailers" and, again,

temperance. Id. at 456, 579 P.24, at 493. The
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argument that fair trade laws were necessary to the
economic survival of small retailers." Ibid. The
Appeals Board had relied on a congressional study
of the impact on small retallers of fair trade laws
enacted undey the Miller-Tydings Act. That report
found that "states with fair trade laws had a 55
per cent higher rate of firm failures than free
trade states, and the rate of growth of small
retail stores in free trade states between 1956 and
1972 was 32 per cent higher than in states with
fair trade laws." Ibid., c¢iting 5. Rep. No. 94-
466, 94th Cong., 1st Sess. 3 (1975). Pointing to
the congressional abandonment of falr trade in the
1975 Consumer Goods Pricing Act, the state Supreme
Court found no persuasive justification to continue
"fair trade laws which eliminate price competition
among rvetailers," Id., at 457, 579 P.2d, at 494.
That conclusion was adopted by the Court of Appeal

for the wholesale wine trade, 90 Cal., App. 34., at



in favor of competition. That evaluation of the

State's stake in resale price maintenance for wine

| bosed an Ha waferdt clad by B Stade fw .

I."
is reasonabl /HMWMH—
S

California Court of Appeal
the Twenty-first Amendment provides no shelter for
the violation of the Sherman Act caused by the

1y
State's wine pricing program. D

gjudgrﬂent of the California Court of

Appeal, Third Appellate District, is

Affirmed.
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No. 79-97, Midcal, Footnotes

1/ The statute provides:

"Each wine grower, wholesaler licensed to

sell wine, wine rectifier and rectifier

shall:

"{a} Post a schedule of selling

prices of wine to retailers or consumers

for which his resale price is not governed

by a fair trade contract made by the

person who owns or controls the brand.

"(b) Make and file a fair trade

contract and file a schedule of resale

prices, i1f he owns or controls a brand of

wine resold to retailers or consumers.”

Cal. Bus. & Prof. Code Ann. § 24866 {West Supp.

1979).



FN2.

3/ The court cited record evidence that in July
1976 five 1leading brands of giln all scld in
California for $4.89 for a fifth of a gallon, and
that five leading brandes of scotch whiskey sold for

either $8.39 or SB.40 a fifth. Rice w. Alccholic

Beverade Control Appeals Board, 21 Cal. 34 431, 454

& nn, 14, 15, 579 P.24 476, 4%2 & nn. 14, 15

{1978}.

4/ The SBtate also did not appeal the decision in

Capiscean Corp. v. Alccheolic Beverages Contrel Bd.,

87 Cal. App. 34 996 (1979), which used the analysis
in Rice t¢o invalidate California's resale price
maintenance scheme for retail wine sales to

CONnsumars.

5/ The California Retail Liquor Dealers

Association {CRLDA}Y ,; a trade association of

independent retail 1liquor dealers in California,



FN3.

repeal of general fair trade authority would not
alter whatever power the States hold under the
Twenty-first Amendment to control ligquor prices.
8. Rep. No. 94-466, 94th Cong., 1st Sess. 2 {1975):
H. Rep. No. 94-431, 94th Cong., 1st Sess. 3, n.2
{1975). We consider the effect of the Twenty-first

Amendment on this case in Part III, infra.

7/ 1In Rice, the California Supreme Court found
direct evidence that resale price maintenance
resulted iIn horizontal price £fixing. See p.
supra, & n.3. Although the Court of Appeal made no
such epecific finding in this case, the court noted
that the wine pricing system "cannot be upheld for
the same reasons the retail price maintenance

provisions were declared invalid in Rice." Midcal

Aluminum Co. v. Rice, 90 Cal. App. 34 979, 983

{1979).
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prodram. The national policy in favor of
competition cannot be thwarted by casting such a
gauzy clocak of state involvement over what is
essentially a private price-fixing arrangement. BAs
Parker teaches, "a state does not give immunity to
those who wiolate the Sherman Act by authorizing
them to wviolate it, or by declaring that their

action is lawful." 217 U.5., at 351.

III

Petitioner contends that even if
California's system of wine pricing is not
protected state action, the Twenty-first Amendment
bars application of the Sherman Act in this case.
Section 1 of that constitutional provision repealed
the Eighteenth Amendment's prohibition on liquor.
The second section reserves to the States certain
power to regulate traffic in liquor.

"The transportation or
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No. 79-97, California Retail Liguor ,L%

Dealers Ass'n v. Midcal Aluminum, Inc.

MR. JUSTICE POWELL delivered the opinion

of the Coung

In a state court action, respondent Midecal
Aluminum, In¢., a wine distributor, presented a
successful antitrust challenge to California's
resale price maintenance and price posting statutes
for the wholesale wine trade. The issue in this
case is whether those state laws are shielded from
the Sherman Act by either the "state action"

doctrine of Parker wv. Brown, 317 U.5. 341 (1843},

or § 2 of the Twenty-first Amendment.

Under § 24866(h) of the California



trade contract, wholesalers must post a resale
price schedule for that producer's brands. Id., §
24866(a). No state-licensed wine merchant may sell
wine to a retailer at other than the price set
"aither in an effective price schedule or in an
effective fair trade contract. . . ." 1Id., § 24862
(West Supp. 1979).

For édministratiun pof the wine pricing
program, the State is divided into three trading
areas. A single fair trade contract or schedule
for each brand sets the terms for all wholesale
transactions in that brand within a given trading
area. Id., §§ 24862, 24864-24865 (West Supp. 1979).
Similarly, the wine prices posted by a single
distributor within a tyrading area bind all

wholesalers in that area. Mideal Aluminum, Inc. v.

Rice, 90 Cal. App. 34 579, 983-984, 153 Cal. Rptr.
FaTy Tbhd (19799). A licensee selling below the

established prices faces fines, license suspension,



dealers.

Mideal Aluminum, Inc. is a wholesale
distributor of wine in Southern California. In
July 1978, the Department of Alcoholic Beverage
Control charged Midcal with selling 27 cases of
wine for less than the prices set by the effective
price schedule of the E & J Gallec Winery. The
Department also alleged that Midcal sold wines for
which no failr trade contract or schedule had been
filed. Midecal stipulated that the allegations were
true and that the State could fine it or suspend
its license for those transgressions. App. 19-20.
Midcal then sought to enjoin the State's wine
pricing system with a writ of mandate from the
California Court of Appeal for the Third Appellate
District.

The Court of Appeal ruled that the wine
pricing scheme restrains trade in violation of the

Sherman Act, 15 U.S5.C. § 1 et seq. The court



the sale of distilled liquors. In that case, the
gtate Supreme Court found that because the State
o

played only a passive part in wine pricing, there

was no Parker v. Brown immunity for the program.

"In the price maintenance program
before us, the state plays no role
whatever in setting the retail prices.
The prices are established by the
producers according to their own economic
interests, without regard to any actual or

CD-lp\c-tential anticompetitive effect; the
state's role is restricted to enforcing
the prices specified by the producers.
There is no contrcl, or ‘'pointed re-
examination,' by the state to insure that
the policies of the Sherman Act are not
'unnecessarily subordinated’ to state
policy."™ 21 Cal. 34, at 445, 579 P.2d, at

486.



from many federal restrictions. The court
determined that the national policy in favor of
competition should prevail over the state interests
in liquor price maintenance -- the promotion of
temperance and the preservation of small retail
establishments, The court emphasized that the
California program not only permitted vertical
control of prices by producers, but also frequently
~
resulted in horizontal price§jixing. Under the
program, many comparable brands of ligquor were
marketed at identical prices. gf Referring to
congressional and state legislative studies, the

court observed that resale price maintenance has

little positive impact on either temperance or

small retail stores. See p. , infra,

In the instant case, the state Court of
Appeal found the analysis in Rice squarely
controlling. 90 Cal. App., at 984, 153 Cal. Rptr,

at 760. The court ordered the Department of



appeal the ruling in this case. _ 4/ BAn appeal
was brought by the California Retail Liquor Dealers
Association, an Iintervenor. _5/ The California
Supreme Court declined to hear the case, and the
Dealers Association sought certiorari from this
Court. We granted the writ, ____Db.s.

{1979), and now affirm the decision of the state

court.

I1
The threshold gquestion is whether
California's policy for wine pricing violates the
Sherman Act. This Court has ruled consistently
that resale price maintenance illegally restrains

trade, Dr. Miles Medical Co. v. Park & Sons Co.,

220 U.S5. 373, 407 (1911), pointed out that such

arrangements are "designed to maintain prices . .

.y and to prevent competition among those who trade

in [competing goods]." See Albrecht v. The Herald




permitted the States to authorize resale price
maintenance. 50 Stat. 693, The goal of that
statute was to allow the States to protect small
retall establishments that Congress thought might
otherwise be driven from the marketplace by large-
volume discounters. But in 1975 that congressicnal
permission was rescinded. The Consumer Goods
Pricing Act of 1975, 89 Stat. 801, repealed the
Miller-Tydings Act and related legislation. _6/
Consequently, the Sherman Act's ban on resale price
maintenance now applies to fair trade contracts
unless an industry or program enjoys a sSpecial
antitrust immunity.

California's system for wine ©pricing
plainly constitutes resale price maintenance 1in

violation of the Sherman Act. Schwegmann Bros. V.

Calvert Corp., 341 0.5. 384 (1951): see Albrecht v.

The Herald Co., supra; Kiefer-Stewart Co. v.

Seagram & Sons, 340 U.S. 211 (1951); Dr. Miles
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Dr. Miles, such vertical control destroys

horizontal competition among wholesalers and
retailers as effectively as "if they formed a
combination and endeavored to establish the same
restrictions . . . by agreement with each other."
220 U.8., at/408B, __1/ Moreover, there can be no
claim that the California program is simply
intrastate regulation beyond th reach of the

Sherman Act. See Schwegmann Bros., v. Calvert

Corp., supra; Burke wv. Ford, 389 U.S8, 320 (1967)

(per cuelan),

Thus, we must consider whether the State's
involvement in the ©price-setting program is
sufficient to establish antitrust immunity under

Parker v. Brown, 317 U0.85. 341 (1943), That

immunity for state regulatory programs is grounded
in our federal structure. "In a dual system of
government in which, under the Constitution, the

states are sovereign, save only as Congress may



v. Brown, this Court found in the Sherman Act no
purpose to nullify state powers. Because the Act
is directed against "individual and not state
action,"™ the Court concluded that state regulatory
programs could not violate it. Id., at 352.

Under the program challenged in Parker,
the state Agricultural Prorate Advisory Commission
authorized the organization of local cooperatives
to develop marketing policies for the raisin crop.
The Court emphasized that the Advisory Commission,
which was appointed by the governor, had to approve
cooperative policies following public hearings: "It
is the state which has c¢reated the machinery for
establishing the prorate prograﬂﬁ} & o LA L X8

T
the state, acting through the Commission, which
adopts the program and enforces it. . . ." 1Id., at
352. 1In view of this extensive official oversight,

the Court wrote, the BSherman Act did not apply.

Without such owversight, the result could have been
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Id4,, at 351.
Several recent decisions have applied

Parker's analysis. 1In Goldfarb wv. Virginia State

Bar, 421 0.S. 773 (1975), the Court concluded that
fee schedules enforced by a state bar associatlion
were not mandated by ethical standards established
by the state Supreme Court. The fee schedules
therefore were not immune from antitrust attack.
"It is not enough that . . . anticompetitive
conduct is ‘'prompted' by state action: rather,
anticompetitive conduct must be compelled by
direction of the State acting as sovereign." Id.,

at 791, Similarly, in Cantor v. Detroit Edison

Co., 428 D0.5. 579 {1976), a majority of the Court

found that no antitrust immunity was conferred whan

a state agency passively accepted a public

utility's tariff. In contrast, Arlzona rules

against lawyer advertising were held immune from

Sherman Act challenge because they "reflect[ed] a
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proceedings."” Bates v. State Bar of Arizona, 433

U.5. 350, 362 (1977).

Only last Term this Court found antitrust

immunity for a California program requiring state

approval of the 1location of new automobile

dealerships. New Motor Vehicle Bd. of Calif. v.

Orrin W. Fox Co., 439 U.S. 96 (1978). That program

provided that if an automobile franchisee protested
against a proposed new or relocated dealership, the
State would hold a hearing "to determine whether
there is good cause to block the change." Id,, at
103. In view of the State's active role, the Court
held, the program was not subject to the Sherman
Act. The "c¢learly articulated and affirmatively
expressed" goal of the state policy was to
"displace unfettered business freedom in the matter
of the establishment and relocation of automobile
dealerships." 1Id., at 109.

These decisions establish two standards
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supervised" by the State itself. City of Lafayette

v. Louisiana Power & Light Co., 435 U0.S. 389, 410

(1978) (opinion of BRENNAN, J.). _8/ The
California system for wine pricing satisfies the
first gtandard. The legislative ©policy is
forthrightly stated and clear in its purpose to
permit resale price maintenance. The program,
however, does not meet the second requlrement for
Parker immunity. The State simply authorizes
price-setting and enforces the prices established
by private parties. The State neither establishes
prices nor reviews the reasonableness of the price
schedules; nor doces the government régulate the
terms of fair trade contracts. The Sﬁhée does not
monitor market conditions or engade in any "pointed
reexamination™ of the program. _ 9/ The national
policy in favor of competition cannot be thwarted
by casting such a gauzy cloak of state involvement

over what is essentially a private price-fixing
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351.

ITI

Petitioner contends that even i i

California's system of wine ©pricing is not

protected state action, the Twenty-first Amendment

bars application of the Sherman Act in this case.

Section 1 of that constitutional provision repealed

the Eighteenth Amendment's prohibition on ligquor.

The second section reserves to the States certain

power to regulate traffic in liquor: "The

transportation or importation intoc any State,

Territory, or possession of the United States for

delievery or use therein of intoxicating liquors,

in wviclation of the laws thereof, is hereby

prohibited." The remaining question before us is

whether § 2 permits California to countermand the

congressional policy -- adopted under the commerce

power -- in favor of competition.
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history behind it. State Board v. Young's Market

Co., 299 U.S. 59, 63-64 (1936). _10/ 1In terms,
the Amendment gives the States control over the
"transportation or importation" of 1liguor into
their territories. 0f course, such control
logically entails considerable regulatory powers
not strictly limited to importing and transporting

alcohol. Ziffrin, Inc. v. Reeves, 308 U.5. 132,

138 {1939). We should not, however, lose sight of
the explicit grant of authority.

This Court's early decisinns on the
Twenty-first Amendment recognized that each State
holds great powers over the importation of liguor

from other jurisdictions. Young's Market, supra,

concerned a license fee for interstate imports of

alcohol; another case focused on a law restrieting

the types of liquor that could be imported from

other States, Mahoney wv. Joseph Triner Corp.., 304

U.5. 4071 {(1%38): two others involved "retaliation"
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305 U.S. 391 (1939). The Court upheld the

challenged state authority in each case, largely on

the basis of the States' special power over the

"importation and transportation™ of intoxicating

liguors. Yet even when the States had acted under

the explicit terms of the Amendment, the Court

resisted the contention that § 2 "freed the States

from all restrictions upon the police power to be

found in other provisions of the Constitution."

Young's Market, supra, 229 U.S., at 64.

Subsequent decisions have given "wide
latitude” to state liquor regulation, Seagram &

Sons v. Hostetter, 384 U.S. 35, 42 (1966), but they

also have stressed that important federal interests

in liguor matters survived the ratification of the

Twenty-first Amendment. That provision does not

allow the States to tax imported liquor in

vioclation of the Export-Import Clause. Department

of Revenue v, James Beam Co,, 377 U.8, 341 (1964).
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Constantineau, 400 U.5. 433, 436 (1970).

More difficult to define, however, is the

extent to which Congress can regulate liguor under

its interstate commerce power. Although that power

is directly qualified by § 2, the Court has held

that the Pederal Government retains some Commerce

Clause authority over liquor. In Jameson & Co. V.

Morgenthau, 307 U.S. 171 (1939) (per curiam),this

—

Court found no violation of the Twenty-First
o
Amendment in a whiskey labeling reguirement

prescribed by the Pederal BAlcgohol Administration

Act, 49 Stat., 977 (1935). And in Ziffrin, Inc. v.

Reeves, supra, the Court did not uphold Kentucky's

system of licensing liquor haulers until it was

satisfied that the State program was reascnable.

Id., at 139,

The contours of Congress' commerce power

over ligquor were sharpened in Hostetter v. Idlewild

Liguor Corp., 377 U.S. 324, 331-332 (1964).
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liguors is concerned would, however, be an

absurd oversimplification. If the

Commerce Clause had been pro tanto

'repealed,' then Congress would be left
with no regulatory power over interstate
or foreign commerce in intoxicating
liquor. Sueh a conclusion would be
patently bizarre and iz demonstrably
incorrect."

?%he Court added a significant, 1f elementary,
obzservation: TBoth the Twenty~first Amendment and
the Commerce Clause are parts of the same
Constitution. Like other provisions of the
Constitution, each must be considered in the light
of the other, and 1in the context of the issues and
interests at stake in any concrete case." 1d., at

332, See Craig v. Boren, 429 U.S, 190, 206 (1976},

11/

This pragmatic effort to harmonize state
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Stewart Co. v. Seagram & Sons, 340 U.S5. 211 (1951);

United States v. Frankfort Distilleries, Inc., 324

0.5, 293 (1945). In 5chwegmann Bros. v. Calvert

Corp., 341 U.S. 384 (1951), for example, a liguor

manufacturer attempted to force a distributor to

comply with Louisiana's resale price maintenance

program, a program similar in many respects to the

California scheme at issue here. The Court held

that the Louisiana statute viclated the Sherman Act

and could not be enforced against the distributor.

Fifteen vears later, the Court rejected a Sherman

Act challenge to a New York law requiring liquor

dealers to attest that their prices were "no higher

than the lowest price" charged anywhere in the

United BStates. Seagram & Sons v. Hostetter, 384

U.8. 35 (1966). The Court concluded that the

statute exerted "no irresistible economic pressure

on the [dealers] to wvioclate the Sherman Act 1in

order to comply," but it also cautioned that
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U.8. 320 (1967) pper curiam).

These decisions demonstrate that there is
no bright line between federal and state powers
over liquor. The Twenty-first Amendment grants the
States virtually complete control over whether to
permit importation or sale of liguor and how to
structure the liquor distribution system. Although
States retain substantial discretion to establish
other ligquor regulations, those controls may also
be subject to the federal commerce power in
appropriate situations., The competing state and
federal interests can be reconciled only after
careful scrutiny of those concerns in a "concrete

case," Hostetter v. Idlewild Liguor Corp., 377

U.:B.i ag 332,

The federal interest in enforcing the

national policy in favor of competition is both

familiar and substantial.
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economic freedom and our free-enterprise
system as the Bill of Rights is to the
protection of our fundamental personal

freedoms." United States v, Topco Assoc.,

405 0,S8. 596, 610 (1972)

See Northern Pacific Ry. v. United States, 356 U.S.

1, 4, (1958), Although this federal interest is
expressed through a statute rather than a
constitutional provision, Congress "exercis[ed] all
the power it possessed" under the Commerce Clauss
when it approved the Sherman Act. Atlantic

Cleaners & Dyers v, United States, 286 U.S. 427,

435 (1932); see City of Lafayette v. Louisiana

Power & Light Co., 435 U.S., at 398, We must

acknowledge the importance of the Act's

procompetition policy.

The state interests protected by

California's resale price maintenance system were

identified by the state courts in this case, 90
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those courts are not binding on this Court to the
extent that they undercut state rights guaranteed
by the Twenty-first Amendment. See Hooven &

Allison Co. wv. Evatt, 324 U.S5. 652, 659 (1945);

Creswill v. Knights of Pythias, 225 U.S. 246, 261

{1912). Nevertheless, this Court accords

"respectful consideration and dgreat weight to the

views of the state's highest court" on matters of

state law, Indiana ex rel, Anderson v. Brand, 303

U.S. 95, 100(1938), and we customarily accept the

factual findings of state courts in the absence of

"exceptional circumstances."™ Fry Roofing Co. v.

Wood, 344 U.S. 157, 160 (1952).

The California Court of Appeal stated that

its review of the state's system of wine pricing

was "controlled by the reasoning of the

[Californial Supreme Court in Rice [supral." 90

cal. App. 34, at 983, 153 Cal. Rptr., at 761.

Therefore, we turn to that opinion's treatment of
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"to promote temperance and orderly market

—

conditions." 21 Cal. 34, at 451, 579 P.24, at 490.
13/ The court found 1little correlation between
resale price maintenance and temperance. It cited
a state study showing a 42 % increase in per capita
liguor consumption in California from 1950 to 1272,
while resale price maintenance was in effect. 1Id.,
at 457-458, 579 P.2d, at 494, citing California
Dept. of Finance, Alcohol and the State: A
Reappraisal of California's Alcohol Control
Program, =xi, 15 (1974). Such studies, the court
wrote, "at the very least raise a doubt regarding

the justification for such laws on the ground that

they promote temperance." Ibid. 14/

The Rice opinion identified the primary
state interest 1in orderly market conditions as
"protect([ing] emall licensees from predatory
pricing policies of large retailers." Id. at 456,

579 P.24, at 493. 15/ 1In gauging this interest,
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necessary to the economic survival of small
retailers. . . ." 1Ibid. The agency relied on a
congressional study of the impact on small
retailers of fair trade laws enacted under the
Miller-Tydings Act,. The study revealed that
"states with fair trade laws had a 55 per cent
higher rate of firm failures than free trade
Btates, and the rate of growth of small retail
stores in free trade states between 1856 and 1972
was 32 per cent higher than in states with fair
trade laws." Ibid., citing S. Rep. No. 94-466,
84th Cong., lst 59551 3 (1975). Pointing to the
congressional abandonment of fair trade in the 1975

Consumer Goods Pricing Act, see p. ¢ supra, the

tate Supreme Court found no persuasive

justification to continue "fair trade laws which

eliminate price competition among retailers." 21

Cal. 34, at 457, 579% P.2d, at 494. The Court of

Appeal made the same finding with respect to the
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national policy in favor of competition. That
evaluation of the State's stake in resale price
maintenance for wine is reasonable based on the
material cited by the gtate Supreme Court in Rice.
Nothing in the record in this case suggests that
the wine pricing system helps sustain small retail
establishments. Neither the petitioner nor the
State Attorney General has demonstrated that the
program inhibits the consumption of alcohol by
Californians. We need not consider whether the
legitimate state interests in temperance and the
protection of small retailers ever could prevail
against the undoubted federal interest in a
competitive economy. The unsubstantiated state
concerns put forward in this case simply are not of
the same statutre as the broad goals of the Sherman
Act.

We conclude that the California Court of

Appeal correctly decided that the Twenty-first
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No. 79-97, Midcal, Footnotes

)/ The statute provides:

VCal.

2/

ﬁFEach wine grower, wholesaler licensed to

Bus.

sell wine, wine rectifier, and rectifier
shall:

"{a) Post a schedule of selling
prices of wine to retallers or consumers
for which his resale price is not governed
by a fair trade contract made by the
person who owns or controls the brand.

"(b) Make and file.a fair trade
contract and file a schedule of resale
prices, if he owns or controls a brand of

wine resold to retailers or consumers."

& Prof. Code § 24B66 (West 1964).

Licensees that sell wine below the prices
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3/ The court cited record evidence that in July
1976, five leading brands of gin each sold in
California for £4.89 for a fifth of a gallon, and
that five leading brands of scotch whiskey sold for

either $B.39 or 5B.40 a fifth. Rice w. Alcoholic

Beverage Control Appeals Bd., 21 Cal. 34 431, 454;
and nn. 14, 16, 579 P.2d 476, 491—492;and nn. 14,

16 (1978).

4/ The State also did not appeal the decision in

Capiscean Corp. v. Alcoholic Beverage Control

Appeals Bd,, 87 Cal. App. 34 996, 151 Cal. Rptr.

492 (1979), which used the analysis in Rice to
invalidate Californla's resale price maintenance

scheme for retail wine sales to consumers,

o) The California Retail TLiquor Dealers
Association, a trade association of independent

retail liquor dealers in California, claims over
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noted that the repeal of fair trade authority would
not alter whatever power the States hold under the
Twenty-first Amendment to control liguor prices.
S. Rep. No. 94-466, 94th Cong., 1st Sess. 2 (1975);
H.fﬁep. No. 94-341, 94th Cong., 1st Sess., 3, n.2

{1975). We consider the effect of the Twenty-first

Amendment on this case in Part III, infra.

7/ In Rice, the California Supreme Court found
direct evidence that resale price maintenance
resulted in horizontal price fixing. See p.
supra, and n,3. Although the Court of Appeal made
no such specific finding in this case, the court
noted that the wine pricing system "cannot be
upheld for the same reasons the retail price

maintenance provisions were declared invalid in

Rice." Midcal Aluminum Co. v. Rice, 90 Cal. App. 3d

979, 983, 153 Cal. Rptr. 757, 760 (1979).
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State Action Doctrine After Goldfarb, Cantor, and

Bates, 77 Colum. L. Rev. 898, 916 (1977).

9/ The California program contrasts with the
approach of those States that completely contreol
the distribution of liquor within their boundaries.
E.g., Va. Code §§ 4-15, 4-28 (Repl. Vol. 1979).
Such comprehensive regulation would be immune from

the Sherman 2ct under Parker v. Brown, 317 U.85. 341

{1943), since the State would "displace unfettered
business freedom" with its own power. New Motor

Vehicle Board of Calif. w. Orrin W. Fox Co., 439

U.8. 96, 109 (1978); See State Board v. Young's

Market Co., 299 U.S. 59, 63 (1236).

10/ This approach is not only supported by sound
canons of constitutional interpretation but also
demonstrates a wise reluctance to try to interpret

the complex currents beneath the congressional
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control in effect over interstate commerce
affecting intoxicating liquors. . . ." 76 Cong.
Rec. 4143 (1933) (remarks of Sen. Blaipne). Yet he
also made statements supporting Midcal's claim that
the Amendment was designed only to ensure that
"dry" States could not be forced to permit the sale
of liquor. See id., at 4140-4141., The sketchy
records of the state conventions reflect no
consensus on the thrust of § 2, although delegates
at several conventions expressed their hope that
state regulation of ligquor traffic would begin
immediately. E. Brown, Ratification of the Twenty-
first Amendment to the Constitution 104 (1938)
(Wilson, President of the Idaho Convention); id.,
at 191-1%2 (Darnall, |©President of Maryland
Convention); id., at 247 (Gaylord, Chairman of
Missouri Convention): id., at 469-473 (resolution
adopted' at Washington Convention calling for state

action "to regulate the liquor traffic"). See
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Beverage Laws -- Experience Under the Twenty-first @

Amendment, 72 Harv. L. Rev. 1145, 1147 (1959).

1/ In Nippert w. City of Richmond, 327 U.5. 416

—

(1346), the Court commented in a footnote:

”"[E]ven the commerce 1in intoxicating
liquors, over which the Twenty-first
Amendment gives the States the highest
degree of control, is not altogether
beyond the reach ©of the federal commerce
power, at any rate when the State's
regulation squarely conflicts with

£
tegulation imposed by Congresi#; 2 b
! ZEEL' at 425, n.15.
12/ Our view of California's interests in its wine
pricing system is shaped in part by the wunusual
posture o¢f this casge. Bs we noted, the state

agency vresponsible for administering the program

did not appeal the decision of the California Court
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the BState Attorney General, who filed a brief

amicus curiae in support of the legislative scheme,

has specified any state interests protected by the
resale price maintenance system other than those

noted in the state court opinions cited in text.

13/ The cCalifornia Court of Appeal found only
these same interests in the instant case. 90 Cal.
App. 3d, at 984, 153 Cal. Rptr., at 760-76%. That
court rejected the suggestion that the wine price
program was designed to protect the State's wine
industry, pointing out that the statutes "do not
distinguish between California wines and imported

wines.," 1Ibid.

14/ BSee Seagram & Sons v. Hostetter, 384 U.S. 35,

39 (1966) (citing study c¢oncluding that resale

price maintenance in HNew York State had "no

gsignificant effect upon the consumption of
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competition, thereby encouraging temperance.” 21
Cal. 34, at 456, 579 P.2d, at 493. The concern for
temperance, however, was also considered by the
court as an independent state interest in resale

price maintenance for liquor.

16/ Since Midcal requested only injunctive relief
from the state court, there is no question before

us involving liability for damages under 15 U.S.C.
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CHAMBERS DRAFT
SUPREME COURT OF THE UNITED STATES

No. 79-97

California Retail Liquor Deal-yOn Writ of Certiorari to the
ers Association, Petitioner, Court of Appeal of Califor-
Y, nia for the Third Appellate

Mideal Aluminum, Ine, et al.] Distriet.

[February —, 1980]

Mr, Justice PoweLL delivered the opinion of the Court,

In a state-court action, respondent Mideal Aluminum, Ine.,
a wine distributor, presented & suceessful antitrust challenge
to California’s resale price maintenance and price posting stat-
utes for the wholesale wine trade. The issue in this case is
whether those state laws are ghielded from the Sherman Act
by either the “astate action™ doctrine of Parker v, Brown, 317
T, 5. 341 (1943), or § 2 of the Twenty-firat Amendment,

I

Under § 24866 (b) of the California Business and Profes-
sions Code, all wine producers, wholesalers, or rectifiers must
file with the State fair trade contracts or price schedules! [If
a wine producer has not set prices through a fair trade con-
tract, wholesalers must poat a resale price schedule for that

1 The statute provides:

Tach wine grower, wholesaler licensed to sell wins, wine rectifier, and
rectificr shall;

“fa} Post s schedule of selling prices of wine to retailers or eonsumers
for which his remale price is not governed by a fair trade contrast made
by the parson who owns or contrels the brand,

by Make and file s fuir trade contract and file 2 schedule of resals
prices, if he owne or controls g hrand of wine resold {0 retailers or
consltnet.

Clal, Bus, & Prof, Code § 24866 (West 1864),



79-87—0PINION
2 CALIFORNIA LIQUOR DEALERS ». MIDCAL ALUMINUM

producer’s brands, Id,, § 24866 (g). No state-licensed wine
merchant may sell wine to a retailer at other than the price
get “either in an effective price schedule or in an effective fair
trade contract, . .." [Id., § 24862 (West Supp. 1979),

For administration of the wine pricing program, the State
is divided into three trading areas. A single fair trade con-
tract or schedule for each brand sets the terms for all whole-
sale transactions in that brand within & given trading ares.
Id., $§ 24862, 2486424865 (West Supp. 1979). Rimilarly, the
wine prices posted by & single distributor within a trading area

“bind all wholesalers in that area. Mideal Aluminum, Inc, v.
Rice, 90 Cal. App, 3d 979, 983-084, 153 Cal. Rptr. 757, 762
{1979). A licensee selling below the estahlished prices faces
fines, license suspension, or outright license revoeation. Cal.
Bus, & Prof, Code §24880* The State has no direct control
over wine prices, and it does not review the reasonableness of
the prices set by wine dealers,

Mideal Aluminum, Ine. is & wholesale distributtr of witie
in Sputhern California, In July 1878, the Department of
Alcoholie Beverage Control charged Mideal with selling 27
cases of wine for less than the prices set by the effective price
schedule of the E & J Gallo Winery.. The Department also

" alleged that Mideal sold wines for which no fair trade contract
or schedule had been filed, Mideal stipulated that the allega-
tions were true and that the State could fine it or suspend
‘its license for those transgressions, App, 10-20, Mideal then
sought to enjoin the State’s wine pricing system with & writ
of mandate from the California Court of Appeal for the Third
Appellate Distriet.

The Court of Appeal ruled that the wine pricing scheme
restrains trade in violation of the Sherman Act, 156 U, 8, C.
§1 et seq. The court relied entirely on the reasoning in Rice

% Lirensees that eell wine below the prices specified in fair trade eon-
tracts or schedules also may be subject to private damage suite for unfair
competition. fd, §24752.
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v. Aleoholic Beverage Control Appeals Board, 21 Cal, 3d 431,
579 P. 2d 476 (1978), where the California Supreme Court
struck down parallel restrictions on the sale of distilled liquors.
In that case, the State Supreme Court found that becanse the
State played only & passive part in wine pricing, there was no
Parker v. Brown immunity for the program,

“In the price maintenance program hefore us, the state
plays no role whatever in setting the retail prices. The
prices are established by the producers aceording to their
own economie interests, without regard to any aetual or
potential anticompetitive effect; the state’s role is re-
gtricted to enforeing the prices specified by the producers,
There is no control, or ‘pointed re-examination,” by the
state to insure that the policies of the Sherman Act are
not ‘unnecessarily subordinated’ to state poliey.” 21
Cal, 3d, at 445, 579 P, 2d, at 486,

Rire also rejected the claim that California’s liquor pric-
ing policies were protected by § 2 of the Twenty-first Amend-
ment, which insulates state regulation of intoxieating liquors
from many federal restrictions. The eourt determined that
the national policy in favor of competition should prevail over
the state interests in liquor price maintenance—the promotion
of temperance and the preservation of small retail establish-
ments. The court emphasized that the California program
not only permitted vertical control of prices by producers, but
also frequently resulted in horizontal pricefixing. Under the
program, many comparable brands of liquor were marketed
at identical prices® Referring to congressional and state
legislative studies, the court observed that resale price main-

8 The court eited record evidence that in July 1978, five leading brands
of gin each =old in Californin for $4.88 for a fifth of a gullon, and that
five lending brands of scotch whiskey zold for either $8.39 or 33,40 g fifth,
Rice v. Alcokolic Beverage Control Appecls Bd., 21 Cal. 3d 431, 454, and
nn. 14, 18, 579 P, 2d 476, 401492, and nn, 14, 16 (1078),
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tenance has little positive impact on either temperance or
small retail stores. See p, —, infra,

In the instant case, the State Court of Appeal found the
analysis in Rice squarely controlling, 60 Cal, App,, at 084,
153 Cal, Rptr., at 780, The court ordered the Department of
Aleoholic Beverage Control nof to enforce the resale price
maintenance and price posting statutes for the wine trade.
The Department, which in Rice had not sought certiorari from.
this Court, did not appeal the ruling in this case.* An appeal
was brought by the California Retail Liquor Dealers Associa-
tion, an intervenor," The California Supreme Court declined
to hear the case, and the Dealers Association sought ecertiorari
from thia Court, We granted the writ, — U, 8. — (1979),
and now affirm the decision of the state court.

II

The threshold question ig whether California's poliey for
wine pricing violates the Sherman Aect, This Court has ruled
consistently that resale price maintenance illegally restrains
trade. Dr. Miles Medical Co. v, Park & Sons Co,, 220 T, 8,
373, 407 (1911), pointed out that such arrangements are
“designed to maintain prices . .., and to prevent competition
among those who trade in [competing goods].” See Albrecht
v. The Herald Co,, 390 V. 8. 145 (1968); United States v,
Parke, Davis & Co., 362 T, 8, 29 (1960); United States v.
Sghrmfﬁ:"s Son, Inc., 252 U, 8, 85 (1920). For many years,

ough, the Miller-Tydings Act of 1937 permitted the States
to Authorize resale price maintenance. 50 Stat. 603. The
goal of that statute was to allow the States to protect small

+The State also did not sppes! the decision in Caplscean Corp. w,
Alcoholic Beverage Cemtrol Appeals Bd, 87 Cal. App. 3d 996, 151 Cal
Ryptr. 402 (1979), which used the anslysis in Rice to invalidate California’s
ressle price maintenance scheme for retail wine sales to consumers,

F The Californis Retail Liguor Dealers Association, a trade sssoeiation
of independent refail liguor dealere in Californie, elnims over 3,000

" members,
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retail establishments that Congress thought nug‘h@;e\
be driven from the marketplace by large-volume discounters,
But in 1975 congressional permission was rescinded, The
Consumer Goods Prieing Act of 1975, B0 Stat, 801, repealed
the Miller-Tydings Act and related legislation® Conse-
quently, the Sherman Aet's ben on resale priee maintenance
now applies to fair trade contracts unless an industry or pro-
gram enjoys a gpecial antitrust immunity.

California's system for wine pricing plainly eonstitutes resale
price maintenanee in violation of the Sherman Aet. Schweg-
mann Bros, v. Calvert Corp., 341 U, 8. 384 (1951); see
Albrecht v. The Heraald Co., supra; Kiefer-Stewart Co, v.
Seagram & Sons, 340 U, 8, 211 (1951) ; Dr. Miles Medical Co.
v. Park & Sons Co., supre. The wine producer holds the
power to prevent price competition by digtating the prices
charged by wholesglers. As Mr, Justice Hughes pointed out
in Dr, Miles, such vertical control destroys horizontal competi-
tion among wholesalers and retailers as effectively as “if they
formed s combination and endeavored to establish the same
restrictona . , . by agreement with each other.” 220 U, 3, at
408" Moreover, there can be no eclaim that the California
program is gimply intrastate regulation beyond the reach of
the Bherman Aet. Bee Schwegmann Bros. v, Calvert Corp,,
supra; Burke v, Ford, 380 U, 8, 320 (1967) (per curiam),

8 The eongreseional reports arompanying the Consumer Goods
Aet of 1875, 80 Htat, 801, notad that the repesl of fair trade
would not alter whatever power the States hold under the Fwenty-firat
Amendment to control liquor prices, 5. Rep. No. 9 . Bdth Cong.,
lst Sess,, 2 (1975); H. R. Rep. No. 94-341, 9dth Cong/ 1st Sess,, 3, n, 2
(1975), We conmsider the effect of the Twenty-firet Amendment on this
onze i1 Part 111, infra.

7 In Rice, the California Supreme Court found direct evidence that resale
price maintenance resulted in horizontal price fixing, Bes p. — supra,
and o. 3, Although the Court of Appeal made ne such specific finding in
this cage, the court noted that the wine pricing system “cannct be upheld
for the sume ressons the retail price maintenance provisions were declored
invalid in Kice” Mideal Aluminum Co, v, Bice, 80 Cal. App, 8d 979, 0583,
153 Cal, Rptr, 757, 760 (1978,

i
hﬂL’iﬂﬁw“ |
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Thus, we must consider whether the State’s involvement in
the price-setting program is sufficient to establish antitrust
immunity under Parker v. Brown, 317 U, 8. 341 (1943), That
immunity for state regulatory programs is grounded in our
federal structure. “In s dual system of government in which,
under the Constitution, the states are sovereign, save only as
Congress may constitutionally subtract from their authority,
an unexpressed purpose to nullify a state’s control over its
officers and sgents is not lightly to be attributed to Congress.”
Id, at 351. In Parker v. Brown, this Court found in the
Sherman Act no purpose to nullify state powers. Because the
Act is direeted against “individual and not state action,” the
Court coneluded that state regulatory programs could not
violate it. [fd,, at 352,

Under the program challenged in Parker, the state Agricul-
tural Prorate Advisory Commission authorized the organiza-
tion of local eooperatives to develop marketing policies for the
raisin crop. The Court emphasized that the Advisory Com-
mission, which was appointed by the governor, had to approve
- cooperative policies following publie hearings: “It is the state
which has created the machinery for establishing the prorate
program, ., . [1]t is the state, acting through the Commis-
sion, which adopts the program and enforees it. . . .7 Td., at
© 352, In view of thiz extensive official oversight, the Court
wrote, the Sherman Act did not apply. Without such over-
sight, the result could have been different. The Court ex-
pressly noted, [ A] state does not give immunity to those who
violate the Sherman Aect by authorizing them to violate it,
* or by declaring that their action is lawful. . , . Id., at 351,

Several recent decisions have applied Parker's analysis, In
Goldfarb v, Virginia State Bar, 421 U, 8. 773 (1975), the Court
concluded that fee schedules enforced by a state bar associa-
tion were not mandated by ethical standards established by the
State Bupreme Court. The fee schedules therefore were not
immune from antitrust attack, “It is not enongh that . . .
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anticompetitive conduet is ‘prompted’ by state action; rather,
anticompetitive conduet must be compelled by direction of the
Btate acting as sovereign.” [d., at 791. Similarly, in Can
v. Detroit Edison Co,, 428 U, B, 579 (1976) ("s1majerity ofthe
Court found that ne antitrust immunity was conferred when
& state agency passively accepted a public utility's tarifi. In
contrast, Arizona rules against lawyer advertising were held
immune from Sherman Act challenge because they “reflact[ed]
a clear articulation of the Btate's policy with regard to pro-
fessional behavior” and were “subject to pointed re-examina-
tion by the policymaker—the Arizona Supreme Court—in
enforcement proceedings.” Bates v, State Bar of Arigona, 433
1S 350, 382 {1977).

Only last Term |this Court found antitrust immunity for a
California program requiring state approval of the location of
new gutomobile dealerships, New Motor Vehidle Bd. of Calif.
v. Orrin W, Foz Co,, 439 U, 8. 96 (1978)., That program
provided that if an automobile franchisee protested against a
proposed new or relocated dealership, the State would hold a
hearing “‘to determine whether there is good cause to hlock the
change,” Id,, at 103, In view of the State's active role, the
Court held, the program was not subject to the Sherman Aect,
The “clearly artipulated and affirmatively expressed” goal of
the state policy was to “displace unfettered business freedom
in the matter of the establishment and relocation of automo-
bile dealerships.” [Id., at 100.

These decizions establish two standards for antitrust immu-
nity under Parker v. Brown, First, the challenged restraint
must be “one clearly articulated and affirmatively expressed
as state poliey”: second, the policy must be “actively super-
vised” by the State itself. City of Lafayette v. Louisiana
Power & Light Co., 435 U, 8. 380, 410 (1978) (opinion of
Brewwax, J.).' The California system for wine pricing satis-

3 8es Norman's On the Waterfront, Inc. v, Wheatley, 4 F. 24 1011, 1018
(CA3 1871); Asheville Tobacco Bd, v. FTC, 283 F, 24 502, 508-510 (CA4
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fies the first standard. The legislative policy is forthrightly
stated and clear in its purpose to permit resale price mainte-
nance. The program, however, does not meet the second
requirement for Parker immunity. The State simply author-
izes price-setting and enforces the prices established by private
parties. The Btate neither establishes prices nor reviews the
reasonableness of the price schedules; nor does e
ment regulate the terms of fair trade contracts. The E:’t.aiie
does not monitor market conditions or engage in any “poin
reexamination” of the program,* Fhe national policy i

~of competition ' z : ganzy
toak of state involvement over what—ig essentially & private

~— price-fixing arrangement./ As Parker tbaches, “a sthte does

not give immunity to those who violate the Sherman Aet by
suthorizing them to violate it, or by declaring that their action
is lawful....” 317 U. 8, at 351.

I11

Petitioner contends that even if California’s systern of wine
pricing iz not protected state action, the Twenty-first Amend-
_ment bars gpp‘]icatinn of the Sherman Aet in this case. Sec-
‘tion 1 of that itits isioy repealed the Eighteenth
Arhendment’s prohibition on liquo Tery| re-
serves to the States certain power tgu‘ regulate traffic in liquor:
“The transportation or importation into any State, Territory,
or possession of the United States for delivery or use therein

1988} ; Note, Porker v. Brown Revisited: The State Action Doctrine After

. #Coldfarh, Contor, and Bates, 77 Colum. L. Rev. 805, 918 (1077},

®The California program eontrasts with the approach of those States
that completely eontrol the distribution of Bguor within their boundaries,
E. g, Va, Code §§ 4-15, 4-28 (Repl. Vol. 1078). Buch comprehensive reg-
ulation would be immuns from the Sherman Aet under Parker v, Brown,
317 U. B. 341 (1843), sinee the Btate would “displace unietiered business
freedom™ with its own power. New Motor Vehicle Board of Calif. v,
Orrin W. Fox Clo, 430 T. B8, 06, 109 {1978); Ses State Board v, Foung's

1 Market Co., 295 11, B. 59, 63 (1936).

o

Twes
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of intoxicating liquors, in violation of the lawa thereof, is
hereby prohibited.” The remaining question before us is
whether § 2 permits California to countermand the co —

sional policy—gdopted under the commerce powersin favor 10 Gl P e .,i"

of competition.
A 2640

In determining state powers under the Twenty-first Amend- W L‘r‘
ment, the Court has fooused on the language of the provision ALY g
rather than the history behind it, Stefe Board v. Young's
Moarket Co., 2090 11, 8. 50, 63-64 (1936). In terms, the
Amendment giveﬂ the States control over the “transportation
or importation” of liquor into their territories. -
atunh control logically entails considerable regulatory pnwar(-r

.not strietly limited to importing and transporting alechol,

10 Th ach is wetrarty supported by sound canons pf constitutional
J‘IA ’ﬁﬁﬁlf%'_d? demonstrates o wize mluctﬂ.nnﬁ;}_ ﬂyﬁm.' & ar‘
the complex #flrrents heneath tha congressional resohition t-hE proposed

the Amendment ond the state conventions that ratified #. The Senate A

gpongor of the resolution asid the purpose of §2 was "to restore to the

Btates . . . absolute confrol in effect over interstate commerce affecting

intoxieating liquors, . . . 76 Cong, Ree. 4143 (1933} (remarks of Sen.

Blaine), Yet he also made statements supporting Mideal’s elasim that

the Amendment was designed only to ensure that “dry™ States could not

- be forced to permit the sale of liquor. Bee id., at 41404151, The skeichy

records of the sfate comventions reflect no consensue on the thrust of

§2, although delegates st several conventions expressed their hope that

state regulation of Liquor traffic would begin immediately. E. Brown,

Rotifieation of the Twenty-first Amendment to the Constitution 104

(1038) (Wilson, President of the Idsho Convention); zd., at 191-182

{Darmnall, President of Maryland Convention) ; id., at 247 (Gaylord, Chair-

man of Missouri Coovention); #d, st 488-473 (resolution adopted at

Waghington Convention calling for state actiom “to remilate the Lguor

traffic”). See generslly Note, The Effect of the Twenty-first Amendment

on State Authority to Control Intoxieating Liquors, 75 Colum, L, Rev.

1578, 1580 (1976); Note, Economic Loealism in State Aleoholic Beverage

Laws—Experience Under the Twenty-first Amendment, 72 Harv, L, Rey,

1145, 1147 (1958},

= "."c'
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Ziffrin, Inc, v. Reeves, 308 U, 8, 132, 138 (1930). We should
not, however, lose sight of the explicit grant of authority,

This Court’sa early decisiona om Amend-
ment recognized that each State r oxk over the
importation of ligquor from other jurisdictiona, Young's Mar-
kef, supra, concerned & license fee for interstate imports of
aleohol; another case focused on a law restricting the types
of liquor that could be imported from other States, Mahoney
v, Joseph Triner Corp, 304 U, B, 401 (1938); two others
involved “retaliation” statutes barring imports from Btafes
that proseribed shipmenta of liguor from other Statea, Finch &
Co. v, McKittrick, 305 U, 8, 395 (1938) ; Indianapolis Brewing
Co. v. Liguor Contral Comm’'n, 306 U, 8. 301 (1939). The
Court upheld the challenged state authority in each ease
largely on the basis of the States’ special power over the
“importation and transportation” of intoxicating liquors. Yet
sven when the States had acted under the explicit terms of
the Amendment, the Court resiated the contention that §2
“freed the States from all restrictions upon the police power
to be found in other provisions of the Constitution,” Young's
Market, supra, 229 1, 8, at 64.

Snbsequent decisions have given "wide latitude” fo state
lignor regulation, Seagram & Sons v, Hostetter, 384 T, 8. 35,
42 (1960), but they also have stressed that important federal
intereats in liqguor matters survived the ratification of
Twenty-first Amendment,
States tax imported liquor in wviolation of the Export-
Import Clause, Department of Revenue v, James Beam Co,,
377 U. 8 341 (1864). Nor can th res insulate the liquor
industry from the Fourteenth Amendment’s requirements of
equal protection, Crodg v, Boren, 420 T, 5, 190, 204-209
(1076), and due process, Wisconsin v, Constantineau, 400
T, 8 433, 436 (1970),

More difficult to define, however, iz the extent te which
Congress can regulate liquor under its interstate commerce
power. Although that power iz direetly qualified by & 2, the
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Court has held that the Federal Government retains some
Commerce Clause authority over liquor. In Jameson & Co. v.
Morgenthau, 307 U, 8. 171 (1939) (per curiam), this Court
found no violation of the Twenty-first Amendment in a
whiskey Iabeling requirement prescribed by the Federal Aleo-
hol Administration Act, 40 Stat. 977 (1935). And in Ziffrin,
Ine. v. Keeves, supra, the Court did not uphold Kentueky's
gystem of licensing liquor haulers until it was satisfied that the
state program was reasonable, Id,, at 139,

The contours of Congress’ commerce power over liquor were
sharpened in Hestetter v, Idlewild Liguor Corp., 377 U, 8, 324,
331-332 (1964).

“To draw a conclusion . . . that the Twenty-first
Amendment has somehow operated to ‘repeal’ the Com-
merce Clause wherever regulation of intoxicating ligquors
iz coneerned would, however, be an absurd oversimplifi-
eation, If the Commerce Clause had been pro tanto
‘repealed,’ then Congress would be left with no regulatory
power over interstate or foreign commerce in intoxicating
liquor. Such a conclusion would be patently bizarre and
is demonstrably ineorrect.”

The Court added a significant, if elementary, observation:
“Both the Twenty-first Amendment and the Comnmeree Clause
gre parts of the same Constitution, Like other provisions of
the Constitution, each must be considered in the light of the
aother, and in the context of the issues and interests at stake
in any concrete case.” J[d,, at 332. See Craig v. Boren, 429
U. S. 190, 206 (1976).*

1 TIn Nippert v. City of Richmond, 327 T0. B. 418 (1948), the Court
commented in a footnote:
“[Elven the commeree in intoxicating liguors, over which the Twenty-first
Amendment gives the States the highest degree of control, is not alto-
gether beyond the reach of the federal commerece power, at anyv rate when
the State's regulation squarely confliets with regulation imposed by Con-
gress. . . ." Id, st 425, n. 15.
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This pragmatic effort to harmonize state and federal powers
has been evident in the Court’s conclusion in several cases that
the liquor industry may be held liable for anticompetitive
conduct not mandated by & State. See Kiefer-Stewart Co, v.
Seagram & Sons, 340 U, 8, 211 (1951) ; United Stafes v. Frank-
fort Distilleries, Inc., 324 U, 8. 293 (1945). In Schwegmann
Bros, v. Calvert Corp., 341 U, 8, 384 (1951), for example, &
liguor manufacturer attempted to foree a distributor to com-
ply with Louisiana's resale price maintenanee program, & pro-
gram similar in many respects to the California scheme at
issue here, The Court held that the Louisiana statute vio-
lated the Sherman Act and could not be enforeed against the
distributor, Fifteen years later, the Court rejected a Bher-
man Act challenge to & New York law requiring liquor dealers
to attest that their prices were “no higher than the lowest
price” charged anywhere in the United States. Seagram &
Sons v. Hostetter, 384 U. 8. 35 (1966). The Court con-
cluded that the statute exerted ‘‘no irresistible economie
pressure on the [deslers] to violate the Sherman Act in order
to eomply,” but it also cautioned that “[n]othing in the
Twenty-first Amendment, of course, would prevent the em
forcement of the Sherman Aet” against an interstate eon-
spiraey to fix prices, Id., at 45-46. See Burke v, Ford, 380
U, 8. 320 (1867) (per curiam).

These decisions demonstrate that there is no bright line
between federal and state powers over liguor. The Twenty-
firgt Ammendment grants the States virtually complete control
over whether to permit importation or sale of liquor and how
to structure the liguor distribution system, Although States
retain substantial discreti establish other liguor regula-
tions, those ﬂontr{:lsg?]ay@he subject to the federal com-
merce power in appfdpriate situations, The competing state
and federal interests can be reconciled only after careful seru-
tiny of those concerns in a “concrete case.” Hostetter v, Idle-
wild Liguor Corp., 377 U, 8,, at 332,
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B

The federal interest in enforeing the national poliey in favor
:of competition is both farniliar and substantial,

“Antitrust laws in general, and the Sherman Aect in
particular, are the Magna Carta of free enterprise. They
are as important to the preservation of economie freedom
and our free-enterprise system as the Bill of Righta is to
the proteetion of our fundamental personal freedoms,”
United States v, Topeo Assoc,, 405 U, 8. 536, 610 (1972),

See Northern Pacific Ry. v. United States, 356 U, 8. 1, 4,
(1958). Although this federal interest is expressed through
a statute rather than a constitutional provision, Congress
“oxercis[ed] all the power it possessed” under the Commerce
Clause when it approved the Sherman Act. Atlantic Clean-
ers & Dyers v. United States, 286 T, 8. 427, 435 (1932); see
City of Lajayette v, Lowistana Power & Lipht Cn., 435 U, B,,
at 398, We must acknowledge the importance of the Act's
procompetition policy,

The state interests protected by California’s resale price
maintenance system were identified by the state courts in this
case, 90 Cal, App. 2d, at 983, 153 Cal, Rptr., at 761 and in
Rice v, Alcoholic Beverage Control Appeals Bd,, 21 Cal, 3d
431, 451, 579 P, 2d 476, 490 (1878).** Of course, the findings
and conclusiong of those courts are not binding on this Court
to the extent that they undereut state rights guaranteed by the

12 Cur view of California's interpsts in jrs wine prining system iz shaped
in part by the unusual posture of this case As we noted, the state
agency respongible for administering the program did not appeal the
decieion of the Califformia Court of Appeal, See p,—, supra; Tr. of Oral
Arg. 20. Instend, this action has been maintained by the California
Liguor Dealers Association, a private intervenor. But neither the inter-
venor nor the Btate Attoroey Geoeral, who filed a brief amicus curige in
support of the legislative scheme, has specified any state interests pro-
teeted by the ressle prico maintenance aystem other than those neted in
the state court opinions eited in text.
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Twenty-firat Amendment, See Hooven & Allison Co. w.
Evatt, 324 U, 8, 652, 658 (1945); Creswill v. Knights of
Pythias, 225 U, 8. 246, 261 (1912). Nevertheless, this Court
accords “‘respectful consideration and great weight to the views
of the state's highest eourt’” on matters of state law, Indiana
ex vel, Anderson v. Brand, 303 U. 8 05, 100 (1938), and we
customarily accept the factual findings of state courts in the
abeence of “exceptional eireumstances.” Fry Roofing Co, v,
Wood, 344 U. 8. 157, 160 (1952),

The California Court of Appeal stated that its review of
the State's gystem of wine pricing was “eontrolled by the rea-
soning of the [California] Supreme Court in Kice [supra].”
90 Cal. App, 3d, at 983, 153 Cal. Rptr,, at 761. Therefore, we
turn to that opinion's treatment of the state interests in
resdle price maintenance for distilled liquors,

In Rice, the State Supreme Court found two purposes behind
liquor resale price maintenance: “to promote temperance and
orderly market conditions.” 21 Cal, 3d, at 451, 579 P, 2d, at
490, The court found little correlation between resale price
maintenance and temperance, It cited a state study showing
a 429 increase in per capita liquor eongumption in California
from 1950 to 1972, while regale price maintenance was in effect,
fd., at 457-458 570 P, 2d, at 494, citing California Dept. of
Finance, Aleohol and the State: A Reappraisal of California’s
Aleohol Contrel Program, xi, 15 (1974). Such studies, the
court wrote, “at the very least raise a doubt regarding the.
justification for such laws on the ground that they promote

temperance.” Ibid.*
—er o0 adddhow)
dh-qnly these—wrmmy i

11 The California Court of Appeal foumn intereats in
the instant case, 90 Cal. App. 3d, at 984, 153 Cal, Rptr., at 760-781.
That eourt rejected the suggestion that the wine price program was de-
gigned to protect the State's wine industry, pointing out that the statutes
“do not disfinguish between California wines and imported wines” Thid,

1 Hap Seaprom & Sons v, Hostetler, 354 T, B, 35, 30 (1966) (citing stady
concluding that resale price muintenance in New York State had “no
signifiennt effect upon the consumption of alecholic beversges").
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The Rice opinion identified the primary state interest in
orderly market conditions as “protect{ing] small licensees
from predatory pricing policies of large retailers.” Id.,, at 456,
578 P. 2d, at 493 1In gauging this interest, the Court
adopted the views of the Appeals Board of the Alcoholic
Beverages Control Department, which first ruled on the elaim
in Rice. The state ageney “rejected the argument that fair
trade laws were necessary to the economie survival of small
retailers, ., , . [bid. The agency relied on a econgressional
study of the impact on small retailers of fair trade laws enacted
under the Miller-Tydings Act, The study revealed that
“states with fair trade laws had a 55 per cent higher rate of
firm failures than free trade states, and the rate of growth
of small retail stores in free trade states between 1958 and
1572 was 32 per eent higher than in states with fair trade
laws.” flnd., citing 8. Rep. No, 94-466, 94th Cong,, 1st Sess,,
3 (1975). Pointing to the congressicnal abandonment of fair
trade in the 1975 Consumer Goods Pricing Act, see p. —,
supra, the State Supreme Court found no persuasive justifica-
tion to continue “fair trade laws which eliminate price com-
petition among retailers.”” 21 Cal. 3d, at 457, 579 P. 2d, at
494, The Court of Appeal made the same finding with respect
to the wholesale wine trade, 90 Cal. App. 3d, at 983

We have nobastsfor disagreeing with the view of the Cali-
fornia courts that the asserted state interests are less substan-
tial than the national poliey in favor of competition. That
evaluation of the State's stake in ressle price maintenance for
wine {8 reasonable based on the material cited by the State
Supreme Court in Rice. Nothing in the record in this case
suggests that the wine pricing system helps sustain small
retail establishments, Neither the petitioner nor the RBtate

15 The California Bupreme Court also stated that ordedy market condi-
tions might “reduce excessve competifion, thereby encoursging temper-
ance.” 21 Cal 3d, st 486, 87% P, 2d, at 493, The concern for temperance,
however, was ronsidered by the court as an independent gtate interest
in resale price mamtenanee for liquor.
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Attorney General has demonstrated that the program inhibita
the consumption of alechol by Californians. We need not
congitler whether the legitimate state interests in temperance
and the proteetion of amall retailers ever could prevail against
the undoubted federal interest in a competitive economy,
The unsubstantiated state concerns put forward in this case
simply are not of the same statufEas the broad goals @
Sherman Aet,

We conelude that the California Court of Appeal correctly
decided that the Twenty-first Amendment provides no shelter
for the violation of the Sherman Act &@_ef],}iy the Btate's
wine prieing program.*® The judgment of the California
Court of Appeal, Third Appellate District, is

Affirmed,

18 Bince Mideal requested only injunetive elief from the state ecourt,
there is no question before uz involving liability for damages under I5
U.8.C §la

C

oo
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CHAMBERS DRAFT
SUPREME COURT OF THE UNITED STATES

No. 79-87

California Retail Liguor Deal-yOn Writ of Certiorari to the
ers Association, Petitioner, Court of Appeal of Califor-
v, nia for the Third Appellate

Mideal Aluminum, Ine., et al.] District.

[February —, 1880]

Mg, JusTice PowrLL delivered the opinion of the Court.

In & state-court action, respondent Mideal Aluminum, Ine.,
a wine distributor, presented a successful antitrust challenge
to California’a resale price maintenance and price posting staf~
utes for the whaolesale wine trade, The issue in this case is
whether those state laws are shielded from the Sherman Act
by either the “state action” doctrine of Parker v. Brown, 317
T. 8, 341 (1943), or § 2 of the T'wenty-first Amendment,

I

Under § 24886 (b) of the California Buginess and Profes- and
sions Code, all wine producers, wholesalers, cfifiers mu
file with the State fair trade contracts or price schedules.! If

a wine producer has not set prices through & fair trade con-
tract, wholesalers must post a resale price schedule for that

1The statute provides:
iFash wineg grower, wholesaler licensed to esell wine, wine rectifier, and
rectifier shall;

“(a) Post & =cheduls of selling prices of wine to retailers of consumers
for which hiz resale price is not governed by g fair trade contract made
by the person who owns or controls the brand.

“(b) Make and file a fmir trade contract and file & scheduls of resale
prices, if hg owns or controls & brand of wine resold to retilers or
conatmers.”

Cal, Bus, & Prof. Code § 24586 (West 1064),

N
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producer’s brands, Id., § 24860 (a), No state-licensed wine
merchant may sell wine to & retailer at other than the priee
et “either in an effective price schedule or in an effective fair
trade contraet. ., ) Id., § 24862 lfWest Supp, 1979).
m%n_}%s_h;ﬂﬂn of the win ZTaLi)
(6 is divide irer trading areas A amgle fair trade con-
\%w for each brand séts the terms for all whole-
gale transactions in that brand mthm A given tmdmg areg.
Id., §8 24862, 24864-24865 ( West Supp, 1979), Simy
wine prices posted by a single disteibuterwithin a trndmg ares
bind all wholesalers in that area, Mideal Aluminum, Inc. v.
Rice, 00 Cal. App. 3d 970, 083-084, 153 Cal. Rptr, 757, 762
(1879), A Ticensee sclling below the established prices faces
fines, license suspension, or outright license revocation. Cal.
Bus. & Prof. Code § 24880, The State has no direct control
over wine prices, and it does not review the reasonableness of

the prices set by wine dealers.

Mideal Aluminum, Ine. is 8 wholesale distributor of wine
in Southern California, In July 1978, the Department of
Alecholic Beverage Control charged Mideal with selling 27
cazes of wine for less than the prices set by the effective price
schedule of the ® & J Gallo Winery. The Department also
alleged that Mideal sold wines for which no fair trade contract
or schedule had been filed. Mideal stipulated that the allega-

tions were true and that the State could fine it or suspend £iled o waoie
its license fur thnse trnnsgreaﬂmna App 19-20. Midr:&l then Yin

'-I.'&.ﬂ.n:n.—
Juurt. of Appeal for the Thu'd

ﬁp clIElt.e Distrief.
he Court of Appeal ruled that the wine pricing scheme
restraine trade in violation of the Sherman Aet, 15 U. 8, C,
§ 1 et seq, The eourt relied entirely on the reasoning in Rice

# Liceme=ees that scll wine below the prices specified in fair irade con-
tracts or schedules also may be subject to private dameage suits for unfair
competition. [fd., § 24752,
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v. Alcoholic Beverage Control Appeals , 21 Cal. 3d 431,

579 P, 2d 476 (1978), where the California Supreme Court
struck down parallel restrietions on the sale of distilled liquors,
In that case, the ﬂ,(nurt-
State played only a passive part in & pricing, therc was 10 e
Parker v, Brown immunity for the program.

“In the price maintenance program before us, the state
playe no role whatever in settige the retail prices. The
prices are established by the producers according to their
own economic interests, without regard to any actual or
potential anticompetitive effect; the state's role is re-
stricted to enforeing the prices specified by the producers,
There is no control, ar ‘pointed re-examination,’ by the
gtate to insure that the policies of the Sherman Act are
not ‘unnecessarily subordinated’ to state poliey.” 21
Cal. 3d, at 445, 570 P, 2d, at 486,

Rice also rejected the claim that California’s liquor prie-
ing policies were protected by § 2 of the Twenty-first Amend-
ment, which insulates state regulation of intoxicating liquors
from many federal restrictions. The court determined that
the national policy in favor of competition should prevail over

the state interests in liquor price maintenance—the promotion
of temperance and the preservation of small retail establizh- < ;h
ments. The eourt emphasized that the California M—E

not only permitted vertical control of prices by producers, but
also frequently resulted in horizontal pricefixing. Under the
program, many comparegble brands of liquor were marketed
at identical prices,' HReferring to congressional and state
legislative studies, the eourt observed that resale price main-

8 The court eited resord evidence that in July 1976, five leading brands
of gin each gold in California for 3450 for a fifth of a gallon, and that
five loading brands of scoteh whiskey sold for either 5839 or $5.40 a fifth,
Rice v. Alcoholic Beverage Control Appenls Bd,, 21 Cal, 3d 431, 454, and
mn, 14, 15, 579 P.2d 476, 401482, and nn. 14, 16 (1978).
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tenance has little positive impact on either temperance or
small retail atores. See%rﬁ:\,‘

In the instant ease, the State Court of Appeal found the
analysis in Rice squarely controlling. 90 Cal. App., at 984,

153 Cal. Rptr., at 760. The court ordered the Department of
Aleoholic Beverage Control not to enforce the resale price

maintenance and price posting statutes for the wine trade,

The Department, which in Rice had not sought certiorari from
this Court, did not appeal the ruling in this case* An appeal
was brought by the California Retail Liguor Dealers Associa-
tion, an intervenor.® The California Supreme Court declined
to hear the ease, and the Dealers Association sought eertiorari
from this Court. We granted the writ, — U, 8. — (1879),
and now affirm the decision of the state court,

II

The threshold gquestion is whether California’s ;ﬂgj for

wine pricing violates the Sherman Act. This Court has ruled

o congigtently thx_a.t regale price maintenance illegally restrains
LA trade. ] Dr. Miles Medical Co, v, Park & Sons Co., 220 U. 8.
373, 407 (1911), sessssyfssr that such arrangements are

“designed to maintain prices , .., and to prevent competition
among those who trade in [competing goods].,” See Albrecht
v. The Herqld Co,, 380 U. 8. 145 (1968): I'nited States v.
Parke, Dovis & Co., 362 U, 8. 29 (1960); United States v.
Schrader’s Son, Inc., 262 U. 8, 85 (1920). For many years,
though, the Miller-Tvdings Act of 1937 permitted the States
to authorize resale price maintenanee, 50 Stat. 693. The
goal of that statute was to allow the States to protect small

#The State also did not appeal the depision in Capiscenn Corp, v
Aleaholic Beverage Conirol Appeals Bd., 87 Cal, App. ad 936, 151 Cal.
Rptr. 402 (1079), which used the analysis in Riee to invalidate Colifornin’s
teaule price maintenance seheme for retuil wine sales to consumers.

5 The Californis Retail Liquor Dealers Association, 8 trade sssociation
of independent retall liquor deslers in California, clyime over 2,000
members,




79-97—O0PINION
CALIFORNIA LIGUOR DEALERS v, MIDCAL ALUMINUM 5

retail establishments that Congress thought might otherwise
be driven from the marketplace by large-volume diseounters,
But in 1975 that congressional permission was reseinded. The
Consumer Goods Pricing Aet of 1875, 89 Stat. 801, repealed
the Miller-Tydings Aet and related legislation. Conge-
quently, the Sherman Aet’s ban on resale price maintenance
now applies to fair trade contracts unless an industry or pro-
gram enjoys a special antitrust immumnity,

California’s system for wine pricing plainly constitutes resale
price maintenance in violation of the Sherman Act. Schweg-
mann Bros. v, Calvert Corp., 341 T, 5. 384 (1851); see

Albrecht v, The Hembald Co., supra; Kiefer-Stewart Clo, v.
Seagrom & Sons, 340 U, B. 211 (1951) : Dr. Miles Medical Co.
v. Pork & Sons Co,, supra. The wine producer holds the
power to provent price competition by dietating the prices
charged by wholesalers, As Mr, Justice Hughes pointed out
in Dr, Miles, such vertieal control destroys horizontal competi-
tion among wholesalers and retailers as effectively as “if they
formed & combination and endeavored to establish the same
i' restricfons . . . by agreement with each other,” 220 U. B, at
4087 Moreover, there can be no claim that the California
program is simply intrastate regulation bevond the reach of
the Sherman Aet. BSee Schwegmann Bros. v, Calvert Corp.,
supra; Burke v, Ford, 380 U, 8, 320 (1967) (per curiam).

% The congressional reports mummw;g%ﬂ%)‘
Aot of 1975, 8O Stat. 801, noted that repeal of fair trade author
would not alter whatever power the States hold under the Twenty-first
Amendment to control liquor prices, 8. Rep, No. 94-466, 04th Cong.,
1st Bess, 2 (1975}; H. R. Rep, No. 84-341, 84th Cong., lst Sess,, 3, n, 2
(1975). Wea consider the effect of the Twenty-first Amendment oo this
ease in Part 111, infra.

*In Rice, the California Suprema Court found direct evidence that reanl
price maintepance regulted in horigontal price fixing. Zes p, L SHpra,
and n, 3. Afthough the Court of Appeal made no such epecific finding in o o
this eaze, the eourt noted that the wine pricing system “cannst be upheld
for the same reasons the retail price maintenanes provizions were declpn
invalid in Rice! Mideal Aluwminum . 5 s od g9, 083,
153 Cal, Rptr, 757, 760 (1979),
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Thus, we must congider whether the State’s involvement in
the price-setting program is suffieient to establish antitrust
immunity under Parker v, Brown, 317 1. 8. 341 (1943), That
immunity for state regulatory programs is grounded in our
federal structure. “In a dual system of government in which,
under the Constitution, the states are sovereign, save only as
Congress may constitutionally subtract from their authority,
an unexpressed purpose to nullify a state's control over its
officers and agents is not lightly to be attributed to Congress.”
Id,, at 351, In Parker v, Brown, this Court found in the
Sherman Act no purpose to nullify state powers, Because the
Act is directed against “individual and not state action,” the
Court concluded that state regulatory programs could not
violate it, [Id., at 352, :

Under the program challenged in Parker, the state Agricul-
tural Prorate Advisory Commission authorized the organiza-
tion of local cooperatives to develop marketing policies for the
raisin erop. The Court emphasized that the Advisory Come-
mission, which was appointed by the governor, had to approve
cooperative policies following public hearings: “It is the state
which has created the machinery for establishing the prorate
program, , , . [I]t is the state, acting through the Commis-
glon, which adopts the program and enforees it. . . » Id., at
352, In view of this extensive official oversight, the Court
wrote, the Sherman Aet did net apply. Without such over-
gight, the result could have been differe
pressly noted, statc does not give immunity to those who
violate the Sherman Aet by authorizing them to violate it
or by declaring thet their action is lawful. . . \” Id., at 351,

Several recent deeisions have applied Parker's analysis, In
Goldfarb v. Virginia State Bar, 421 U, 8. 773 (1075), the Court
concluded that fee schedules enforeed by & state bar associa-
tion were not mandated by ethieal standards established by the
Rtate Supreme Court. The fee schedules therefore were not
immune from antitrust attack., “It is not enough that . ..
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anticompetitive conduet is ‘prompted’ by state action; rather,
anticompetitive conduet must be compelled by direction of the
State acting as sovereign.” Id., at 701, Similarly, in Cantor
v. Detroit FEdison Ca,, 428 U, 8, 579 (1976), a majority of the
Court found that no antitrust immunity was conferred when
a state agency passively accepted a public utility’s tariff. In
contrast, Arizona rules against lawyer advertising were held
immune from Sherman Act challenge because they “reflect[ed]
a clear articulation of the State's policy with regard to pro-
fessional behavior” and were “subjeet to pointed re-examina-
tion by the policvmaker—the Arizona Supreme Court—in
enforcement proceedings,” Bates v. State Bar of Arizovh, 433
U. 8. 350, 362 (1077).

Ouly last Term this Court found antitrust immunity for
California program requiring state approval
new automobile dealerships. New Motor Vehicle Bd.
v. Orrin W, For Co,, 430 U 5. 96 {19'?3}

W&EMWMME
GW In view of the State’s active role, the
Court held, the program was not subject to the Sherman Aet,
The “clearly articulated and affirmatively expressed’” goal of
the state policy was to “displace unfettered business freedom
in the matter of the establishment and relocation of automo-
bile dealerships,” Jd., at 102,

These decisions establish two standards for antitrust immnu-
nity under Parker v, Brown, First, the challenged restraint
must be “one clearly articulated and affirmatively expressed
as state poliey”; second, the policy must be “actively super-
vised” by the State itself, City of Lafayette v. Louisiana
Power & Light Co, 435 U, 8. 339, 410 (1978) (opinion of
Brexwan, J.).* The California system for wine pricing satis-

8 Zee Norman's On the Waterfrond, Inc. v, Wheatley, 44 F, 2d 1011, 1018
(CA3 1871} ; Asheville Tobocco Bd, v. FTC, 263 F, 2d 502, 509-510 (CA4
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fies the first standard. The legislative policy i forthrightly
stated and clear in ifs purpose to permit resale price mainte-
nance. The program, however, does not meet the second
requirement for Parker immunity, The State simply author-
izes price-setting and enforees the prices established by private
parties. The State neither establishes prices nor reviews the
reasonableness of the price schedules; nor does the govern-
ment regulate the terms of fair trade contracts. The State
does not monitor market conditions or engage in any “pointed
reexamination” of the program.® The national policy in favor
of competition cannot be thwarted by easting such a gauzy
cloak of state involvement over what is essentially a private
price-fixing arrangement. As Parker teaches, “a state does
not give immunity to those who violate the Sherman Act by
authorizing them to violate it, or by declaring that their action
is lawful, ., * 317 U. 8, at 351

ITX

Petitioner contends that even if California’s system of wine
pricing is not protected state action, the Twenty-first Amend-
ment bars application of the Sherman Act in this case. Sec-
tion 1 of that constitutional provision repealed the Eighteenth
Amendment’s prohibition on liquor, The second section re-

to the Btates certain power to regulate traffic in liquor:
“Phe transportation or importation into any State, Territory,
or possession of the United States for delivery or use therein

1958} ; Note, Parker v. Brown Revisited: The Btate Action Dostrine After
Goldfarb, Cantor, snd Bates, 77 Colum, L, Rev, 808, 016 {1977},

®The California program contrasts with the approuch of those Btates
that completely control the distribution of liquor within their houndaries,
E. g, Va, Code §§ 4-15, 428 (Repl. Vol. 1978). Such comprehensive reg-
ulation would be mmune from the Sherman Aet under Parker v, Brown,
817 10, 8. 841 (1943}, since the Btate would "displace unfettered businesg

K4,

freedom" with its own power. New Motor Vehicle Al

Grrin W. Fox Co., 430 T. 8. 08, 108 (197R) fae State Board v, Yuung’; f ¢
L

Muarket Co, 298 U, 8. 59, 63 {1938).
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of intoxicating liquors, in wviolation of the laws thereof, is
hereby prohibited.,” The remaining question before us is
whether § 2 permits California to countermand the congres-
sional policy—adopted under the commerce power—in favor
of competition.

A

In determining state powers under the Twenty-first Amend- ">~ ., ,
ment, the Court has focused/on the language of the provision wau/ed-\
rather than the history behlnd it. State Board v. Young's | .
Market Co,, 200 U, 8, 59, 6364 (1936).* In terms, the
Amendment gives the States control over the "transportation
or importation” of liguor into their territories. Of course,
such control logically entails considerable regulatory powers
not strictly limited to importing and transporting aleohol.

M The approach is not only supported by sound canons of constitutional
interpretation but alsp demonstrates & wise reluctance to
the complex currents heneath the congressional resolufion proposed
the Amendment and the state conventions thet ratified it. The Senate
gponsor of the resplution esid the putpose of §2 wus “to restore to the
Btates . . . abeolute control in effect over interstate commerce affecting
intoxieating lquors, . . ¥ 76 Cong. Rec. 4143 (1833) (remarks of Sen.
Blaine). Yet he also made statements supporting Mideal's elam that
the Amendment was designod only to ensure that “dry” Btates could not
be foreed to permit the sale of liquor. Bee id, at 4140-4151. The egketchy
reeords of the state conventions reflect mo consensus on the throst of
§2, although delegutes at seversl eonventions expressed their hope that
stats regulation of liquor traffic would begin immediately. E. Brown,
Ratification of the Twenty-first Amendment to the Constitution 104
(1838) (Wileon, President of the Idsho Convention); id., at 101-192
(Durnall, President of Marvland Convention) : id., at 247 (Gaylord, Chair-
man of Missouri Convention); id, at 468473 (resolotion sdopted ot
Washington Convention calling for stete action “fo regulnte the Liquor
traffie”). See generally Note, The Effect of the Twenty-first Amendment
on Btate Autherity to Control Imtoxicating Liquors, 75 Colum. L. Rev.
1578, 1580 (1975); Note, Economic Loealizm in Btate Aleoholic Beverage
Lawe—Experience Under the Twenty-first Amendment, 72 Harv. L. Rev,
1345, 1147 (1950).
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Ziffrin, Inc. v. Reeves, 308 U, §, 182, 138 (1039), We should
not, however, lose sight of the explicit grant of anthority.

Thiz Court's early decisions on the Twenty-first Amend-
ment recognized that each State holds great powers over the
itnportation of liquor from other jurisdictions.  Foung's Mar-
ket, supro, conoerned g license fee for interstafe mports of
alcohol; another case focused on a law restricting the types
of liquor that could be imported from other States, Mahoney
v. Joseph Triner Corp., 304 U, 8, 401 (1938); two others
involved “retaliation” statutes barring imports from Btafes
that progeribed shipments of liquor from other States, Finch &
Co. v. McKiftrick, 305 U, 8, 395 (1932) ; Indlanapolis Brewing
Co. v. Liguor Control Comm'n, 305 U, 8. 391 (1938). The
Court. upheld the challenged state authority in each case,
largely on the basis of the States’ special power over the
“importation and transportation” of intoxicating liquors, Yet
even when the Btates had aeted under the explicit terms of
the Amendment, the Court resisted the contention that §2
“freed the States from gll restrietions upon the police power
to be found in other provisions of the Constitution,” Foung's
Market, supra, 220 U, 8, at 64.

Subsequent decisions have given “wide latitude” to state
liguor regulation, Seagram & Sons v, Hostetter, 384 U, 8, 35,
42 (19466), but they also have stressed that important federal
interests in liquor matters survived the ratification of the
Twenty-first Amendinent. That provision does not allow the
States to tax imported liquor in violation of the Export-
Import Clauee, Department of Revenue v, James Beam Co.,
377 U. & 341 (1964), Nor can the Stafes insulate the liquor
industry from the Fourteenth Amendment's requirements of
equal protection, Craig v. Boren, 420 T. 8. 190, 204-209
(1076}, and due process, Wisconsin v, Constantineau, 400
. §. 433, 436 (1970).

More difficult to define, however, is the extent to which
Congress can regulate liquor under its interstate commeree
power. Although that power ia direetly qualified by § 2, the
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Court has held that the Federal Government retaing some
Commeree Clause authority over liquor, In Jameson & Co. v.
Morgenthau, 307 U. 8, 171 (1930) (per curiam), this Court
found no vielation of the Twenty-first Amendment in a
whiskey labeling requirement pregcribed by the Federal Aleo-
hol Administration Act, 40 Stat. 877 (1035), And in Ziffrin,
Ine. v. Reeves, supra, the Court did not uphold Eentucky's
system of licensing liquor haulers until it was satisfied that the
state program was reasonable. [Id., at 139.

The contours of Congresa’ commerce power over liguor were
sharpened in Hostetter v, Idlewild Liguor Corp., 377 U. B, 324,
331-332 (1964).

“To draw a conclusion , ., , that the Twenty-first
Amendment has somehow operated to ‘repeal’ the Com-
merce Clause wherever regulation of intoxieating liguors
is coneerned would, however, be an abgurd oversimplifi-
cation, Tf the Commerce Clause had been pro tanto
'repealed,’ then Congress would be left with no regulatory
power over interstate or foreign commerce in intoxicating
liquor. Such a conclusion would be patently bizarre and
is demonstrably incorrect.”

The Court added a significant, if elementary, observation:
“Both the Twenty-first Amendment and the Comrmeree Clause
are parts of the same Constitution, Like other provisions of
the Constitution, each must be congidered in the light of the
other, and in the context of the issues and interests at stake
in any concrete case.” JId., at 332. Bee Craig v. Boren, 429
U, 8. 190, 208 (1976).

U Tn Nippert v, City of Richmond, 327 1. 8. 416 (1846), the Court
commented in & footnote:
“[Elven the commeres in intoxienting liguors, over which the Twenty-first
Amendment gives the States the highest degres of control, i= not alto-
gether bevond the reach of the federsl commeree power, st any rate when
the Btate's regulation squarely conflicts with regulation imposed by Con-
gress, . . " Id, et 425, n. 15,
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l This pragmatic effort to harmonize state and federal poweral &G e/sews whang “Re
ng%w several
E—HWW“ lisble for anticompetitive
conduct not mandated by a State. See Kigfer-Stewart Co, v.
Seagram & Sons, 340 U, 8. 211 (1951) ; United States v. Frank-
fort Distifleries, Inc., 324 T, 8. 203 (1945). In Schwegmann
Bros. v. Calvert Corp., 341 U. 8, 384 (1951), for example, a
liguor manufacturer attempted to force a distributor to come
ply with Louisiana's resale price maintenance program, a pro- Y ‘M
gram similar in many respects to the California salessefit . i L
issue here, The Court held that the Louisiana statute w2 _
4 colild not be enforeed against the
dia‘trT_il?uty Fifteen years later, the Court rejected a Sher-
TEnR Act challenge to a New York law requiring liquor dealers
to attest that their prices were “no higher than the lowest
price” charged anywhere in the United States. Seagram &
Sons v. Hostetler, 384 T, 8. 356 (1966). The Court con-
cluded that the statute exerted “no irresistible economiec
pressure on the [dealers] to violate the Sherman Act in order
to comply,” but it also eautioned that “[n]othing in the
e Twenty-first Amendment, of course, would prevent the en-
Q;;} forcement of the Sherman Aect” against an interstate con-
‘—ﬁmﬂces. Id, at 4546, Bee Burke v. Ford, 380
T, 8 320 (1967) (per curiam).
These decisions demonstrate that there is no bright line
between federal and state powers over liquor, The Twenty-
firet Amendment grants the States virtually complete control
over whether to permit importation or sale of liquor and how
to structure the liquor distribution svstem, Although States
retain substantial discretion to establish other liquor regula-
tions, those controls may sl be subject to the federal com-
merce power in appropriate situations. The compefing state
and federal interests can be reconciled only after careful seru-
tiny of those concerns in a “concrete case.”" Hostetter v. Idle-
wild Liguor Corp., 377 U, 8., at 332.
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B

The federal interest in enforeing the national poliey in favor
of competition is both familiar and substantial.

“Antitrust laws in general, and the Sherman Act in
particular, are the Magna Carta of free enterprise. They
are ag important to the preservation of economie freedom
and our free-enterprise system as the Bill of Rights is to
the protection of our fundamental personal freedoms.”
United States v. Topco Assoc., 405 U, 8, 596, 610 (1972).

See Northern Pocifie Ry, v. United Stotes, 360 U. 8. 1, 4,
(1958). Although this federal interest is expressed through
a statute rather than a constitutional provision, Congress
“exercis[ed] all the power it possessed” under the Commerce
Clause when it approved the Sherman Aet. Atlgniic Clean-
ers & Dyers v. United States, 286 T, S. 427, 435 (1932); see
‘City of Lafayette v. Louisiana Power & Light Co., 435 U. 8,
at 398, We must acknowledge the importance of the Act's
procompetition poliey,

The state interests protected by California’s resale priee

maintenance system were identified by the state courts in this
case, 90 Cal, App. 8d, at 083, 153 Cal. Rptr., at 761 and in 4.}.
at Rice v, Alcoholic Beverage Control Appeals Bd, 21 Cal 3d A _t
451, 579 P, Mﬂwurm, the findings |
and conclusions of those courts are nnﬁm

to the extent that they undereut state rights guaranteed by the

.-"/ o= 3 » -

- T S thi—ewee, Az we noted, the state
agemey respensihle for administering the program i the
deeision of the Californis Court of Appesl. See p.—h=, supra; Tr. of Oral
Arg. 20, Instend, this action hse been meintained by the Californis
Liguor Dealers Association, a private intervencr. But neither the inter-
venoT nor the State Attorney General, who filed s brief amicus curige in
support of the legislative scheme, hes specified any state interests pro-
tected by the resale price maintenance system other than those noted in

\ the state court opinions cited in text,

~ _
maeﬂ_,_ﬂ-; 41, Stake of Ta las

L:rr ‘Hq,K iy, l..,._"’l'ms q_ff[; I:L*r"l.ﬂff‘
i T.L_r l-d-w...l 'DMM.AT 51‘4““*-
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Twenty-firat Amendment. Bee Hooven & Allison Co, v.
Evatt, 324 U. 8. 652, 850 (1945); Creswill v, Knights of
Pythias, 225 U, 8. 246, 261 (1912). Nevertheless, this Court
accords “respectful consideration and great weight to the views
of the state’s highest court” on matters of state law, Indiana
ex rel, Anderson v, Brand, 303 U. 8. 95, 100 (1938), and we
customarily accept the faetual findings of state eourts in the
absence of “exceptional ecircumstaneces.” Fry Roofing Co. v.
Wood, 344 T, 8, 157, 160 (1952),

The California Court of Appeal stated that its review of
the State's system of wine pricing was “controlled by the rea-
soning of the [California] Supreme Court in Rice [supra]."”
90 Cal. App. 3d, at 983, 153 Cal. Rptr, at 781, Therefore, we
turn to that opinion’s treatment of the state interestz in
resale price maintenance for distilled liguors.

In Rice, the State Supreme Court found two purposes behind
liquor resale price maintenance: “to promote temperance and
orderly market conditions.” 21 Cal. 3d, at 451, 579 P, 2d, at
490" The court found little eorrelation between resale price
maintenance and temperance. It cited a state study showing
a 429 inerease in per capita liquor consumption in California
from 1950 to 1972, while resale price maintenanee was in effect.
Id,, at 457-458, 579 P, 2d, at 404, citing California Dept. of
Finance, Alechol and the State: A Reappraizsal of California’s
Alechol Control Program, xi. 15 (1974), Such studies, the
court wrote, “at the very least raise a doubt regarding the.
justification for such laws on the ground that they promote
temperance.” Ibid*

15 The California Court of Appes] found enly these same interests in
the inetant case. 90 Cal, App. 3d, st 884, 153 Cal Rpir., at 760-761.
That eourt rejected the suggestion that the wine price program wos de-
signed to protect the State’s wine industry, pointing out that the statutes
“do not distinguish between Californln wines and fmported wines.” [I'hid.

14 Bpe Seagrom & Sons v, Hostetter, 384 U8, 35, 39 (1966) (riting study
eoncluding thati resals price maintenanee in New York State had “no
gignificant effeet upon the eomsumption of alecholic beverages™).
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The Rice opinion identified the primary state interest in
orderly market conditions as “protect[ing] small licensees
from predatory pricing policies of large retailera.” Id., at 456,
570 P, 2d, at 493" In gauging this interest, the Zourt [ <,
adopted the views of the Appeals Board of the Aléoholic
Beverages Control Department, which first ruled on the elaim
in Rice. The state agency “rejected the argument that fair
trade laws were necessary to the economic survival of small
retailers. . . )0 Ibid., The ageney relied on 8 congressional
study of the impaet on small retailers of fair trade laws enacted
under the Miller-Tydings Aet. The study revealed that
“states with fair trade laws had a 55 per cent higher rate of
firm failures than free trade states, and the rate of growth
of small retail stores in free trade states between 1956 and
1972 was 32 per cent higher than in states with fair trade
laws.” Jbid., citing 3. Rep. No, 94466, 94th Cong,, st Sess,,
3 (1975). Pointing to the congressional abandonment of fair
trade in the 1975 Consumer Goods Pricing Act, see p. ;
supra, the State Supreme Court found no persuasive justifica-
tion to confinue “fair trade laws which eliminate price com-
petition among retailers.” 21 Cal. 3d, at 457, 570 P :
494, The Court of Appeal Sl
to the wholesale wine trade, 90 Cal. App. 3d, at 983,

We have no basis for disagreeing with the view of the Cali-
fornia courts that the asserted state interests are less substan-

tial tha..n the national poliey in favor of competition. That = +f
evaluation of the rammmelems:. rossle price maintenane 2

wine is reasonable bﬂﬂ-ﬂ_ﬁ&cited by the Btate

Supreme Court in Rice, Nothing in the record in flus case A 0 -

1 e . X
suggests that the wine pricing system helps sustain small
retail establishments. Neither the petitioner nor the State f""'ff“"""iu "'-1

18 The Californis Bupreme Court also stated that orderdy market condi-
tions might "reduee exessgive competition, thereby encouraging temper-
ance,” 21 Cal. 3d, at 456, 579 P, 2d, nt 403, The concern for temperancs,
however, wasaaw considered by the court as sn independent state interest
in resale price maintenanee for liquor,
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Attorney General has demonstrated that the program inhibits
e consumption of aleohol by Californians. We need not

consider whether the legitimate state interests in temperance
and the protection of amal] retailers ever eould prevail against
the undoubied federal interest in a eompetitive econom
The unsubstantiated state coneerns in this case [ g7

simply are not of the same statufe as the goals of the =

Sherman Act. N
We conclude that the California Court of Appesl correetly

decided that the Twenty-first Amendment provides no shelter

for the viclation of the Sherman Act caused by the State's

wine pricing program. The judgment of the California
Court of Appeal, Third Appellate District, is

Affirmed,

 Sinee Midoal requested only injunctive relief from the state eourt,
thers is no question beforo us involving liability for damages under 15
T.B.C. 8§15
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Ma, Justice Powery delivered the opinion of the Court,

In & state-court action, respondent Midcal Aluminum, Ine.,
a wine distributor, presented a suceessful antitrust challenge
to California's resale price maintenance and price posting stat-
utes for the wholesale wine trade. The issue in this case is
whether those state laws are shielded from the Sherman Aet
by either the “state action” doctrine of Parker v, Brown, 317
U. 8. 341 (1943}, or § 2 of the Twenty-first Amendment.

1

Under § 24866 (b) of the California Business and Profes-
sions Code, all wine producers, wholesalers, and rectifiers must
file with the State fair trade eontracts or price schedules® If
a wine producer has not set prices through a fair trade con-
tract, wholesalers must post a resale price schedule for that //

t The statute provides:
"Euch wine grower, wholesuler licenwed to sell wine, wine rectifier, and
rectifier shall;

"{u) Pout u schedule of selling prices of wine to rersilers or consumers
for which his ressle pries is not governed by o fair trade contract made
by the person whoe owns or controls the brand,

“fb) Make nod file a fair trade contract and file a schedule of resale
prces, if he ovwne or controls & brand of wine resold to retuilers or -
consumers,” Cal, Bus. & Prof, Code § 24886 (West 1984), 2
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producer’s brands,  Fd., § 24866 (a). No state-licensed wine
merchant may sell wine to & retailer at other than the price
set “either in an effective price achedule or in an effective fair
trade contract, , , " Id, } 24862 (West Supp. 1878).

The State is divided into three trading areas for adininis-
tration of the wine pricing program. A single fair trade con-
tract or schedule for each brand sets the terms for all whole-
sale transactions in that brand within & piven trading area,
Id., B% 24862, 24864248685 (West Supp. 1979), Similiarly,
atate regulations provide that the wine prices posted by a
single wholesaler within a trading area bind all wholesalers
in that area. Mideal Aluminum, I'ng, v. Rice, %0 Cal. App.
3d 878, 983-984, 153 Cal, Rptr. 757, 762 (1978). A licensee
seling below the eatablished prices faces fines, license suspen-
sion, or outright leense vevocation. Cal. Bus. & Prof. Code
§ 24880° The State has no direct control over wine prices,
and it does not review the rensonablenegs of the prices set by
wine dealers,

Mideal Aluminum, Ine, is & wholesale distributor of wine
in Southern California, In July 1978, the Department of
Aleoholiec Beverage Control eharged Mideal with selling 27
caseg of wine for less than the prices set by the effective price
schedule of the E & J Gallo Winery. The Department also
alleged that Mideal sold wines for which no fair trade contract
or gchedule had been filed. Mideal stipulated that the allega-
tions were true and that the State could fine it or suspend
its license for those transgressions, App, 18-20, Mideal then
filed & writ of mandate in the California Court of Appeal for
the Third Appellate Itetrict asking for an injunetion against
the State's wine pricing svatam.

The Court of Appeal ruled that the wine pricing scheme
restraing trade in violation of the Sherman Aet, 15 U, 8, C.

# Livensess that sell wine below the prices spevified In fuir trade eon-
tracta ur schedules slso muy be subjeet to private damage suits for unfaiy
pompetition. Jd., § 24752,
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§1 ef seq. The ecourt relied entirely on the reasoning in Rice
v, Alcoholic Beverage Control Appeals Bd., 21 Cal. 3d 431,
a7d P, 2d 476 (1978), where the California Supreine Court
struek down parallel restrictions on the sale of distilled liguors,
In that esse, the court held that because the Btate played
only a passive part in liguer pricing, there was no Parker v.
Brown immunity for the program.

“In the price maintenance program before us, the state
plays no role whatever in setting the retail prices. The
prices are estahblished by the producers according to their
own economic intersate, without regard to any actual or
potential anticompetitive efeet; the state’s role i re-
strieted to enforeing the prices gpecified by the producers,
There is no control, or ‘pointed re-examination,” by the
atate to insure that the policies of the Sherinan Act are
not ‘unnecegsarily subordinated’ to state poliey.” 21
Cal. 3d, at 445, 578 P. 2d, at 486. ;

Rice algo rejected the claim that California’s liquor prie-
ing policies were protected by & 2 of the Twenty-firat Amend-
ment, which insulates state regulation of intoxicating liguors
from many federal resirictions, The court determined that
the national policy in favor of competition should prevail over
the state interests in liquor price maintenance—the promaotion
of temperance and the preservation of small retail establish-
ments. The court emphagized that the California systemn
not only permitted vertieal control of prices by producers, but
also frequently resulted in horizontal pricefixing. Under the
prograin, mauy comparable brands of liquor were marketed
at identical priees Referring to congressional aud state
legislative studies, the eourt chserved that resale price main-

i The gourt eited record evidence that in July 1978, five leading brands
of gin aach scld in California for $4559 for a fifth of a gallon, ond that
five leading brunds of weoteh whiskey sald for either $8.3% or $8.40 u fifth,
Rice v. Alcohotic Bevernge Control Appeals Bd, 21 Cal, 3 431, 454, and
nn, 14, 16, 578 P.2d 474, 481492, and nn. 14, 16 (1978).
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tenance has little positive mupact on either temperance or
mnall retail stores.  See pp, 14-13, infra.

In the instant case, the State Court of Appeal found the
analysis in Rice squarely coutrolling, 90 Cal, App., at 9884,
153 Cal. Epte.. at 760. The court ordered the Department of
Aleoholic Beverage Comtrol not to enforee the resale price
maintenance and price posting statutes for the wine trade.
The Departiment, which in Kice had not sought certiorari from
thig Court, did not appeal the ruling in this case* An appeal
waa brought by the California Retail Liquor Dealers Associas
tion, an intervenor.® The California Supreme Court declined
to hear the case, and the Dealers Assoeiation sought certiorari
from this Court. We granted the wnt, — T, 8. — (1878),
and now affirmn the decision of the state eourt,

1I

The threshold question is whether California’s plan for
wine pricing violates the Shertnan Act. This Court has ruled
consistently that resale price maintenance illegally restrains
trade. In Dr. Miles Medical Co, v. Pork & Sons Co., 220U, 8.
373. 407 (1811}, the Court observed that such arrangeinents
are “degigned to maintain prices . . . , and to prevent comi-
petition among those who trade in [competing goodz].” See
Albrecht v. The Hergld Co, 390 U, 8, 145 (19688} L'nifed
States v. Parke, Davie & (o, 362 U, 8. 20 (1960); Uiniled
States v, Schrader's Son, Ine., 252 U, 8, 85 (1920). For many
owever, the Miller-Tydings Act of 1837 perinitted the
States to authorize resale price maintenanee, 50 Stat. 693
The goal of that statute waa to allow the States to protect /,/’ '

4The #tate nlso did not appesl the deeision in Captscean Corp. v,
Aleokoliv Beverage Condrol Appecls Bd., &7 Cul. App. 3d 9, 151 Cal.
Eptr, 452 (1979], which used the analysis in Hice to imvalidate Culiformia's
ressle price maintenancee schemne for retall wine sales to consumory.

B The Californin Betail Liguer Deslérs Associution, a trude ussociation
of independent vetull liguor denlers in Culifornia, claime over 3,000
members,

f ;
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sinall retail establishments that Congress thought might other-

wise be driven from the marketplace by large-volume dis-

counters, But in 1975 that congressional perinission was .
rescinded. The Cousumer Goods Pricing Act of 1975, 89 Stat.

801, repealed the Miller-Tydings Act and related legislation®
Congequently, the Sherman Act's ban on resale price main-

tenance now applies to fair trade contracts unless an industry

or prograni enjoys 8 special antitrust imnunity,

California’s system for wine pricing plainly constitutes resale
price maintenance in violation of the Sherman Aet. Schwey-
mann Bros. v. Calvert Corp, 341 U, 8, 384 (1951); see
Albrecht v. The Herald Co., supra; Kiefer-Stewart 'a, v.
Seagram & Sons, 340 U, S, 211 (1951) ; Dir, Miles Medical Co.
v. Park & Sons Co., supra. The wine producer holds the
power to prevent price comnpetition by dietating the prices
charged by wholesalers, As Mr. Juatice Hughes pointed out

Jn Dr, Miles, such vertical control destroys horizontal coinpeti-

1 : gis-ns effectively as
formed a combination end endeavored to establish the same
restrictions , . ., by agreement with each other,” 220 T. 8. at
408° Moreover, there ean be no elain that the California
program is simpiy intrastate regulation beyond the reach of
the Sherman Act. See Schwegmann Bros, v. Calvert Corp,,
supra; Burke v. Ford, 380 U. 3, 320 (1967) (per curiam).

o The eongressionul reports pecompanying the Consumer Goods Pricing
Act of 1975 59 Stat, 801, noted that repesl of fmir trade suthorty
would not alter whiatever power the Btates hold nnder the Twenty-first
Amendment to control liguor prices, 8. Rep. No. 84488, 84th Cong,
1st Bes=, 2 (1876); H. R. Rep. Ko, 94-341, 84th Cong., 1at Sesa,, 3, n, 2
(1975)., We consider the effect of the Twenty-first Amendment on thie
case in Part IIL, fnfra.

T In Rice, the California Supreme Court found direct evidence that resale
price maintenance resnlted in horizontal price fiang, Bee p. 3, supra,
and n, 3. Although the Court of Appesl made no sueh speafic finding in
this ease, the court noted that the wine pricing system “cunnot be upheld
for the satue ressons the retuil price maintenance provisions were declared
invalid in Rice! Mideal Afuminum, Ine. v. Rice, 80 Cal. App. 3d 879,

0E3, 153 Cal. Rpir. 77, 760 (18749], /



78-07—0PINION
8 CALIFORNIA LIQUOR DEALER8 », MIDCAL ALUMINUM

Thus, we must consider whether the State’s mvolvement in
the price-setting progrem is sufficient to establish antitrust
immunity under Parker v. Brown, 317 U, 8. 341 (1943). That
nnmunity for state regulatory programs is grounded in our
federal structure. “In a dual system of government in which,
under the Constitution, the states are sovereign, save only as
Clongress may constitutionally subtract from their authority,
an unexpressed purpose to nullify & state's control over its
officers and agents is not lightly to be attributed to Congresa.”
Id., at 351, In Parker v, Brown, this Court found in the
Sherman Act no purpose to nullify state powers, Because the
Act is directed against “individual and not state action,” the
Court eoncluded that state regulatory programe could not
violate it. [d., at 352

Under the program ehallenged in Parker, the state Agricul-
tural Prorate Advisory Commission authorized the organiza-
tion of local cooperatives to develop marketing policies for the
raisin crop. The ('ourt emphasized that the Advisory Com-
mission, which was appointed by the governor, had to approve
cooperative policies following public hearmgs: “It is the state
which has ¢reated the machinery for establishing the prorate
program, . . . [I|t is the state, acting through the Comimis-
gion, which adopts the program and enforees it. . . ." 7Id, at
352. Tn view of this extensive official oversight, the Court
wrote, the Sherman Act did not apply. Without such over-
sight, the result could have been different. The Court ex-
pressly noted, “a state does not give iminunity to those who
violate the Bherman Act by authorizing them to viclate it,
or by declaring that their action is lawful. . . ." [Id, at 351,

Several recent dectsions have applied Farker's analysis, In
Goldfarb v. Virginta State Bar, 421 U. 8. 773 (1975), the Court
coheluded that fee schedules enforeed by a state bar associa-
tion were not mandated by ethical standards established by the
State Supreme Court. The fee schedules therefore were not
nnmune fromn antitrust aitack. “It 18 not enough that . .

=t
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anticompetitive conduet is ‘prompted’ by state action; rather,
anticompetitive conduet must be compelled by direetion of the
State acting as sovereign.” Id., at 791. Similarly, in Canfor
v, Detroit Edwon Co,, 428 U, 8. 579 (1976), a majority of the
Court found that no antitrust immunity was conferred when
& state agency passively accepted a public utility's tariff. In
contrast, Arizona rules against lawyer advertising were held
imimnune from Sherman Act challenge because they “reflect[ed]
& clear articulation of the State's policy with regard to pro-
fessional behavior” and were “subject to pointed re-examina-
tion by the policymaker—the Arizona Supreme Court—in
enforcement proceedimgs.” Bates v. State Bar of Arizona, 433
U, 8, 350, 362 (1977).

Only laat Term, this Court found antitrust immunity for a
California program requiring state approval of the location of
new automobile dealerships. New Motor Vehicle Bd. of Calif,

v. Orrin W, For Co,, 430 U, 8. 96 (1978), _That program l'
provided that the State would hold a hearing #f an automobile !
franchisee protested the establishment or relocation of a coin-
peting dealership. Id., at 103, In view of the State's active
role, the Court held, the program was not subject to the
Sherman Act. The “clearly articulated and affirmatively
expressed”’ goal of the state policy was to “displace unfettered
business freedom in the matter of the establishment and relo-
cation of automobile dealerships.” Id., at 109,

These decisions establish two standards for antitrust immu-
nity under Parker v, Brown, First, the challenged restraint
must be “one clearly articulated and affirmatively expressed
as state policy”; second, the poliey must be “actively super-
vised" by the Btate iteelf, City of Lafayeite v. Lowisiana
Power & Fight Co,, 435 U, 8, 380, 410 (1978) (opinion of ”
Buenwan, I.).* The California syatem for wine pricing satis- /

& Hee Norman's On the Waterfront, Ine. v. Wheatley, 44 F. 2d 1011, 1018
(CA3 1971); Asheville Tobacco Bd. v, FTC, 261 F. 24 502, 505-510 (CA4

>
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fies the first standard. The legislative policy is forthrightly
stated and elear in its purpose to permit resale price mainte-
nanee. The program, however, does not meet the second
requirement for Parker iinmunity. The State siiply author-
izes price-setting and enforees the prices established by private
parties, The State neither establishes prices nor reviews the
reagonableness of the price schedules; nor does it regulate
the terms of fair trade contracts. The State does not moni-
tor market econditions or engage in any “‘pointed reexamina-
tion” of the program” The national poliey in favor of
competition cannot be thwarted by casting sueh a gauzy
cloak of state involvement over what is essentially a private
price-fixing arrangement. As Parker teaches, “a state does
not give immunity to those who violate the Sherman Aet by
authorizing them to violate it, or by deeldring that their action
is lawful, .,.” 317 U, 8, at 351,

III

Petitioner contends that even if California’s system of wine
pricing is not proteeted state action, the Twenty-first Amend-
ment bars application of the Sherman Aet in this case. Seg-
tion 1 of that Amendinent repealed the Eighteenth Amend-
ment's prohibition on the manufacture, sale or transportation
of liquor. The second section reserved to the States certain
power to regulate traffic in liguor: ‘'The transportation or
importation into any State, Territary, or possession of the /

1154) ; Note, Parker v, Brown Revisited! The State Action Doctrine After
Goldfark, Cantur, yod Bates, 77 Colum, L. Rev, 808, 016 (1977),

¥ The Californis program coutrasts with the approach of those States
that eompletely control the dhstribution of ligpor within their honndaries,
E. g, Va, Code §8 4-15, 4-28 (Repl. Vol. 1979}, Such comprehensive reg-
ulation would be jmimune (rom the Sherman Act under Perker v. Brown,
317 T, B, 341 (19431, vinee the Btate would “displace unfettered busines
freedom” with its own power, New Motor Vebdele Bd. v, Ovrin W, For
Co., 430 U. 3, b6, 108 (1978); wee State Board v. Young's Market Co,
299 11, 8, 58, 63 (1436),
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United States for delivery or use therein of intoxicating
liquors, in violation of the laws thereof, is hereby prohibited.”
The remaining question before us is whether 2 permits
California to countermand the eongressional policy—adopted
under the commerce power—in fayor of competition,

A

In determining state powers under the Twenty-first Amend-
ment, the Court has focused primarily on the language of the
provigion rather than the history behind it. State Board v.
Young's Market Co., 200 U, 8. 59, 63-64 (10936)." In terms,
the Amendiment gives the States control over the “transporta-
tion or importation” of liquor into their tevritories. Of course,
such eontrol logically entails considerable regulatory power .
not strictly linited to fmporting and transporting alechol, /

1 The approach is supported by sound canons of constitutional inter-
pretation and demonsteates o wiss reluctines to wade into the complex
eurrents beneath the congressional resolotion that proposed the Amend-
ment snd the state vonventions that ratified it. The Senate sponsor
of the resolution wuid the purpose of §2 was “to restore to the Btates |, |
absolute comtral jo efect over interstate commerce afecting intoxi-
euting liquors. . . )" T8 Cong, Ree, 4143 (1833) (remarks of Ben,
Blaitie). Yei he also mude statements supporting Mideal's elaim that

wits designed oily o ensire thet “drv” States could not jq—
b foreedYea permit the sule of liguor, See i, at 41404101, The sketchy
records of the state conmventions reflect no consensus onb the thrust of
|| \f:, although delegutes st weverul conventions pxpressed their hope that

state regulation of lignor traffie wonld begin immediately, E. Brown,

atification of the Twenty-firee Amendiment to the Copstitution 104
(1938) (Wilson, President of the ldubo Couvention); id, ot 191-192
{ Darnall, Predident of Maryland Convention) ; id., at 247 (Gaylord, Chair-
man of Missouri Convention); id, ut #8473 (resolution adopted at
Washington Convention eulling for stute action “lo regulate the liguor
traffie”), Beée generally Note, The Effeet of the Twenty-firet Amendment
on Btate Authority to Contrel Totoxicating Liguors, 78 Colum. L. Rev.
1678, 1680 (1976); Note, Eronomic Localian in Stute Aleoholic Beveruge
Laws—Experience Under the Twenty-first Amendment, 72 Harv, L. Rev,
1145, 1147 (1850},
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Ziffrin, Ine, v. Reeves, 308 U, S, 132, 138 (1939). We should
not, however, lose sight of the explicit grant of authority.

This Court's early decisions on the Twenty-first Amend-
ment recognized that each State holds great powers over the
importation of liquor from other jurisdictions, Voung's Mar-
ket, supra, concerned a license fee for interstate imports of
alecohol; another case focused on a law restricting the types
of liquor that could be imported from other States, Mahoney
v. Joseph Triner Corp., 304 U. 8, 401 (19838); two others
involved ‘‘retaliation” statutes barring imports from States
that proseribed shipments of liquor from other States, Finch &
Co, v. MeKittrick, 305 U. 8, 395 (1939) ; Indianapolis Brewing
Co, v, Liguor Contrel Comm'n, 305 U. 8. 391 (1939). The
Court upheld the challenged state authority in each case,
largely on the basis of the States' special power over the
“importation and transportation” of intoxicating liquors, Yet
even when the States had acted under the explicit terms of
the Amendment, the Court resisted the contention that §2
“freed the States froin all restrictions upon the police power
to be found in other provisions of the Constitution.” VYoung's
Market, supra, 229 17, 8., at B4,

Subsequent decigions have given “wide latitude" to state
liquor regulation, Seagram & Sons v. Hostetter, 384 U, 8. 35,
42 (1968), but they also have stressed that important federal
mterests in liquor matters survived the ratification of the
Twenty-first Amendiment. The States eannot tax imported
liquor in violation of the Export-Iinport Clause. Department
of Revenue v. James Beam Co., 377 U, 8. 341 (1964). Nor
can they insulate the liquor industry from the Fourteenth
Amendment's requirements of equal protection, Craig v.
Boren, 420 U, 5, 190, 204-209 (1976), and due process, Wis-
" congin v, Constantineau, 400 17, B. 433, 436 (1970).

More difficult to define, however, is the extent to which
Congress can regulate liquor under its interstate cominerce
power. Although that power is directly qualified by § 2, the

e
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Court has held that the Federal Government retaing some
Commerce Clause authority over liquor, In Jameson & (s, v.
Morgenthau, 307 U, 8, 171 (1934) (per curiam), this Court
found no violation of the Twenty-first Amendinent in a
whiskey labeling requirement prescribed by the Federal Alco-
hol Administration Act, 40 Stat. 977 (1935). And in Ziffrin,
Inc, v. Reeves, supra, the Court did not uphold Kentucky's
system of licensing liquor haulerkmuﬂ.ﬁw_ﬁﬂﬁed that the ED& A s
gtate program was reasonable. at 139, A
The contours of Congress’ eommerce power over liquor were
sharpened in Hostetter v, Idlewild Liquor Corp,, 377 U. 8, 324,
331-332 (1u64),

“To draw a conclugion . , . that the Tweuty-first
Amendment has somehow operated to ‘repeal’ the Com-
merce Clause wherever regulation of intoxicating liquors
ia concerned would, however, be an absurd oversimplifi-
cation, If the Commerce Clause had been pro tento
‘repealed,’ then Congress would be left with no regulatory
power over interstate or foreign commeree in intoxicating
liguor, Such a conclusion would be patently bizarre and
is demoustrably meorreet.”

The Court added a significant, if elementary, observation:
“Both the Twenty-first Amendment and the Commerce Clause
are parts of the saine Constitution, Like other provisions of
the Constitution, each must be considered in the light of the
other, and in the econtext of the issues and mterests at stake

in any concrete case.” Id., at 332, See Craty v. Boren, 429 /
7, &, 190, 206 (1976)."

1 In Nippert v. City of Richmond, 327 17, 8, 418 (1948), the Court -
commetited in 4 footuote:
“[E]Jven the commeres in lntoxicating liguors, over which the Twenty-first
Amemlment gives the Btates the highest degree of control, is ot alto-
gether beyvond the reach of the federal eommerce power, at any rate when
the Btute’s regulation sguarely eonfliets with regulation imposed by Cope
gress, . . . Id., at 425, n, 16
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This pragmatic effort to harmonize state and federal powers
has been evident in several decisions where the Court held
liguor companies liable for auticompetitive conduct not man-
daterd by a State, See Kiefer-Stewart Co, v. Seagram &
Sons, 340 U, 8. 211 (1951); United States v. Frankfort
Distilleries, Inc.,, 324 U, 8. 203 (1945). In Schwegmann
Bros, v, Calvert Corp,, 341 U. 8, 384 (1851}, for example, a
liguor manufacturer attempted to force a distributor to com-
ply with Louisiana’s resale price maintenance program, & pro-

gram similar in many respects to the Culifornia system at
1ssue here. The Court held timﬂﬂu’ | ST HLHLuEu eou L

not be enforced against the distributor

Fifteen years later, the Court rejected a Sher-
an Act challenge to & New York law requiring liquor dealers
to sttest that their prices were “no higher than the lowest
price” charged anywhere in the United States. Seagram &
Sons v. Hostetter, 384 U. 5. 35 (1966). The Court con-
cluded that the statute exerted ‘“no irresistible economic
pressure on the [dealers] to violate the S8herman Aect in order
to comply,” but it also cautioned that “[n]othing in the
Twenty-first Amendment, of eourse, would prevent the en-
forcement of the Sherman Act” against an interstate con-
spiracy to fix liquor prices. Id., at 45-46. See Burke v, Ford,
389 U. 8. 320 (1967) (per curiam).

These decigsions demonstrate that there iz no bright line
between federal and state powers over liguor. The Twenty-
first Amendment grants the States virtually complete control
over whether to pennit importation or sale of liquor and how
to structure the liquor distribution system, Although States
retain substantial diseretion to establish other liquor regula-
tions, those controls may be subjeet to the federal com-
merce power in appropriate situations. The competing state
and federal interests can be reconciled only after careful seru-
tiny of those concerns in & “concrete case,”” Hostetter v, Idle~
wild Liquor Corp., 377 U, 8, at 332,

lecavsE
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B

The federal interest in enforeing the national policy in favor
of competition is both familiar and substantial,

“Antitrust laws in general, and the Sherman Act in
particular, are the Magna Carta of free enterprise, They
are as important to the preservation of economie freedom
and our free-enterprise system as the Bill of Rights is to
the protection of our fundamental personal freedoms.”
United States v. Topeo Assoc., 405 U, 3. 586, 610 (1972 »}»

See Narthern Pacific Ry, v, United States, 356 U, S, 1,
(1958). Although this federal interest is expressed through
a statute rather than a constitutional provision, Congress
“exercis[ed] all the power it possessed” under the Commeree
Clause when it approved the Sherman Act, Atlantic Clean-
erg & Dyers v. United States, 286 U. 3. 427, 435 (1932); see
City of Lafayette v. Lowimana Power & Light Co., 435 U, 8,
at 308, We must acknowledge the importance of the Aet’s
procompetition policy.

The atate interests protected by California's resale price
maintenanee system were identified by the state courts in this
case, %0 Cal. App. 3d, at 083, 153 Cal. Rptr,, at 761 and in
Rice v. Alcoholic Beverage Control Appenls Bd., 21 Cal, 3d,
at 451, 579 P, 2d, at 480" Of course, the findings and
conclugsions of those courts are not binding on this Court
to the extent that they undercut state rights guaranteed by t.'l'm//

1% &a the unusual posture of thie cuse reflects, the State of California
Lisg shown less than an cnthusisstic interest in its wine pricing system.
As we noted, the wtate sgeney rewponsible for administering the program
dik not appeal the decision of the California Court of Appeal, Bee p. 4,
supra; Tr. of Oral Arg, 20, Instead, this action has been maintained by
the California Liguor Dealers Association, a prviate interyenor, But
neither the ntervenor nor the State Attommey Geperal, who filed a brief
amicus ourae in support of the legidative scheme, hae specified any atate
interests protected by the resale price maintenance svstem other than
those noted m the state court epinivapated i text,
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Twenty-first Amendment, See Hooven & Allison Co, v,
Euygtt, 324 U, 8. 652, 650 (1845); Creswill v. Knights of
Pythigs, 225 U, B, 248, 261 (1812), Nevertheless, this Court
accords “respectful consideration and great weight to the views
of the state's highest court” on matters of state law, Indiana
ex rel, Anderson v. Brand, 303 U, 8. 95, 100 (1938), and we
customarily accept the factual findings of state courts in the
absence of “exceptional circumnstances,” Fry Roofing Co. v.
Wood, 344 U. 8. 167, 1680 (1952).

The California Court of Appeal stated that its review of
the State's system of wine pricing was “controlled by the rea-
soning of the [California] Supreme Court in Riece [supra].”
90 Cal, App. 3d, at 983, 163 Cal, Rptr., at 761, Therefore, we
turn to that opinion's treatment of the state interests in
resale price maintenance for distilled liquors,

In Rice, the State Supreme Court found two purposes behind
liquor resale price maintenance: “to promote temperance and
orderly market conditions.” 21 Cal. 3d, at 451, 578 P. 2d, at
490, The court found little correlation between resale price
maintenance and temperance, It cited a state study showing
a 429 increase in per capita liquor consumption in California
from 1950 to 1972, while resale price maintenanece was in effect,
Id., at 457458, 579 P, 2d, at 494, citing California Dept. of
Finanee, Aleohol and the State: A Reappraisal of California’s
Aleohol Control Program, xi, 15 (1074), Such studies, the
court wrote, “at the very least raise a doubt regarding the
justification for such laws on the ground that they promote
temperance,” Ibid*

" The California Court of Appeal found no additiona) state nterests in
the instunt epse, 90 Cal. App. 3d, ot 084, 153 Cal, Rptr., at 780-761,
That court rejected the suggestion that the wine price program wis de-
signed to protect the State’s wine industry, pointing out that the statuiss
“do not distinguish between Culifornin wines snd imported wines” Ibid,

1t Soe Seagrom & Sons v, Hostetter, 354 T, 3. 86, 3¢ (1666) (mting study
concluding that rewals price maiitenanes in New York 2tate had “ng
gignificant effeet upon the consumption of alecholic boverages’),
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The Rice opinion jdentified the primary state interest in
orderly market conditions ss “protect[ing] smell lieensesa
from predatory pricing policies of large retailers.” Id,, at 456,
579 P. 2d, at 493" TIn gsuging this interest, the court
adopted the views of the Appeals Board of the Alecholie
Beverages Control Departinent, which first ruled on the claim
in Rice, The state agency "rejected the argument that fair
trade laws were necessary to the ecuvnoinie survival of mnall
retailers, , , " Ibid. The agency relied on a congressional
study of the impaet on simall retailers of fair trade laws enacted
under the Miller-Tydings Aet. The study revealed that
“states with fair trade laws had & 55 per ceut higher rate of
firtn failures than free trade states, and the rate of growth
of sinall retail stores i free trade ststes between 1956 and
1072 was 32 per cent higher than in states with fair trade
lawa.” Ibid., citing 8. Rep. No, 84406, d4th Cong,, 1st Sess,,
3 (1875), Poiuting to the congresgional abandonment of fair
trade m the 1875 Consumner Goods Prieing Act. see p. 5,
supra, the State Supremne Court found no persussive justifica-
tion to eontitue “fair trade laws which eliminate price com-
petition among retailers.” 21 Cal. 3d. at 457, 579 P, 2d, at
444, The Court of Appeal caine to the saine econclusion with
respect to the wholesale wine trade. 90 Cal, App. 3d, at 983

We have no basis for dissgresing with the view of the Cali-
fornia courts that the asserted state interests are less substan-
tial than the national policy in favor of eompetition. That
evaluation of the resale price Inaintenance syatem for wine is
reasonable, and is supported by the evidence cited by the State
Supreme Court in fice. WNothing in the reeord in this ease
suggests that the wine pricing system helps sustan smal]
retail establishments, Neither the petitioner nor the State

38 Tha Californin Supreme Court also stated that orderly market candi-
tione might “reduce excessive competition, thereby eneonraging temper-
anee” 21 Cal, 3d, ar 466, o7% P, 24, at 403,  The concern for temperinoe,
howeyer, was coneideted by the court se sn independent stete intepest
in resale prive maintenanee for Hguor.
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Attorney General in his amicus brief has demonstrated that

the program inhibits the consumption of alechol by Cali-
fornians. We need not consider whether the legitimmate state
interests in temperance and the protection of small retailers

ever could prevail against the undoubted federal interest in &
competitive econoiny., The unsubstantiated state concerns .
yut forward in this case simply are not of the same statufe as

goals of the Sherman Act,

We conelude that the California Court of Appeal correctly
decided that the Twenty-first Amendment provides no shelter
for the violation of the Sherman Act caused by the State's
wine pricing program'® The judgment of the California
Court of Appeal, Third Appellate District, is

Affirmed,

Fosrce Grorons Bad wt T oo e

o

R
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W finep Mideu! requested only injunctive relief from the state court,
there 8 no question before we involving lisbility for dumages under 15

U, 8, C. §16. /
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SUPREME COURT OF THE UNITED STATES

No. 79-07

California Retail Liquor Deal-}On Writ of Certiorari to the
ers Association, Petitioner, Court of Appeal of Califor-
. nia for the Third Appellate

Mideal Aluminum, Ine, et al.] Distriet,

[February —, 1880]

Mz, JusTice PowgLL delivered the opinion of the Court.

In a state-court action, respondent Mideal Aluminum, Ine,,
& wine distributor, presented a successful antitrust challenge
to California's resale price maintenance and price poating stat-
utes for the wholesale wine trade. "The issue in this case is
whether those state laws are shielded from the Sherman Act
by either the “state action” doctrine of Parker v. Brown, 317
U, 8. 341 (1943), or § 2 of the Twenty-first Amendment,

I

Under § 24866 (b)Y of the California Business and Profes-
sions Code, all wine producers, wholesalers, and rectifiers must
file with the State fair trade contracts or price schedules.® If
a wine producer has not set prices through a fair trade con-
tract, wholesalers must post a resale price schedule for that

1 The statute provides:

“Hach wine grower, wholesaler licensed to zell wine, wine reetifier, and
rectifier ghall;

“{a) Post & schedule of selling prices of wine to retailers or consumers
for whirh his remsle priee is not governed by a fair trade contract made
by the person whoe owns or controls the brand.

“{b} Make and file a fair trade contraet and Ale & schedule of resale
prices, if he owns or controls a brand of wine resold to retailers or
gonsumers.” Cal, Bus, & Prof, Code § 24866 (West 1864),
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producer’s brands. fd., § 24866 (a). No state-licensed wine
merchant may sell wine to a retailer at other than the price
set “either in an effective price sehedule or in an effective fair
trade contract, . . .7 JFd,, § 24862 {West Supp, 1979),

The State s divided into three trading areas for adminis-
tration of the wine pricing program. A single fair trade eon-
tract or schedule for each brand sets the terms for all whole-
sale transactions in that brand within a given trading area.
Td., §§ 24862, 24864 24865 (West Supp. 1079). Similiarly,
state regulations provide thati the wine prices posted by a
gingle wholegaler within a trading ares bind all wholesalers
in that area. Mideal Aluminum, Inc. v. Rice, 90 Cal. App.
3d 979, 083-084, 163 Cal. Rptr, 757, 762 (1979). A licensee
seling below the established prices faces fines, license suspen-
gion, or outright license revocation, Cal, Bus. & Prof. Code
§ 24880." The Btate has no direct control over wine prices,
and it does not review the reasonableness of the prices set by
wine dealers,

Mideal Aluminum, Ine, is & wholesale distributor of wine
in Southern California. In July 1978, the Department of
Alcoholic Beverage Control charged Mideal with selling 27
cases of wine for less than the prices set by the effective price
schedule of the E & J Gallo Winery. The Departinent also
alleged that Mideal sold wines for which no fair trade contraet
or gchedule had been filed. Mideal stipulated that the allega-
tioiis were true and that the State could fine it or suspend
its license for those transgresgions. App. 19-20. Mideal then
filed a writ of mandate in the California Court of Appeal for
the Third Appellate Digtriet asking for an injunction against
the State's wine pricing system,

The Court of Appeal ruled that the wine pricing scheme
reafraing trade in violation of the Sherman Aect, 156 T, 8, C,

# Licensees that sell wine below the prices specified in Fair trude rom-
tracts or schedules also muy be subject {0 private dumasge suite for unfaie
wopmnpetition.  Id., § 24783,
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§1 et seq. The court relied entirely on the reasoning in Rice
v. Aleoholic Beverage Control Appeals Bd., 21 Cal, 3d 431,
579 P. 2d 476 (1978), where the California Supreme Court
struck down parallel restrictions on the sale of distilled liquors,
In that case, the court held that because the State played
only a passive part in liquor pricing, there was no Parker v.
Brown immunity for the program.

“In the price maintenance program before us, the state
plays no role whatever in setting the retail prices, The
prices are established by the producers according to their
own economie interests, without regard to any actual or
potential anticompetitive effect; the state’s role is re-
strieted fo enforeing the prices specified by the producers,
There is no control, or ‘pointed re-examination,” by the
state to insure that the policies of the Sherman Aet ate
not ‘unnecessarily subordinated' to state policy.” 21
Cal. 8d, at 445, 570 P, 2d, at 486,

Rice also rejected the claim that California’s liquor prie-
ing policies were protected by § 2 of the Twenty-first Amend-
ment, which insulates state regulation of intoxicating liguors
from meny federal restrictions. The court determined that
the national policy in favor of competition should prevail over
the state interests in liquor price maintenanee—the promotion
of temperanece and the preservation of sinall retail establish-
ments, The court emphasized that the California system
not only permitted vertieal control of prices by producers, but
also frequently resulted in horizontal pricefixing. Under the
programn, many comparable brands of liqguor were marketed
at identical prices." Referring to congressional and state
legislative studies, the court observed that resale price main-

8 The court eited record evidenes that in July 1976, five leading branda
of gin each sobd in Californis for 5488 for a fifth of a gallon, and that
five louding brands of ecotch whiskey sold for either 8$8.39 or $3.40 u fifth,
Rice v, Alcoholic Beverngs Control Appedfs Bd.,, 21 Cal. 3d 431, 454, gnd
nm. 14, 16, 570 P. 2d 476, 401492 and wn. J4, 16 (1078).
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tenance has little positive impact on either temperance or
small retail stores.  Bee pp. 14-15, infra.

In the instant case, the State Court of Appeal found the
analysis in Rice pguarely controlling., %0 Cal. App., at 884,
153 Cal. Rptr, at 700, The court ordered the Department of
Alecholic Beverage Control not to enforce the remdle price
maintenance and price posting statutes for the wine trade.
The Department, which in Rice had not sought certiorari from
thia Court, did not appeal the ruling in this case* An appeal
was brought by the Californig Retail Liquor Dealers Associa-
tion, en infervenor® The California Bupreme Court declined
to hear the case. and the Dealers Assoeiation sought certiorar
from this Court, "We granted the writ, — T. 8. — (1878),
and now affirm the devision of the state court,

11

The thresheld question 18 whether California’s plan for
‘wine pricing violates the Sherman Act.  This Court has ruled
consistently that resale price maintenance illegally restraing
trade. In Dr, Miles Medical Co. v, Park & Sons Co,, 220 T. 3.
373, 407 (1911}, the Court observed that such arrangementa
are ‘“‘depigned to mamintain prices . . . , and to prevent com-
petition among those who trade in [competing goods].” See
Albrecht v, The Herald Co., 350 U. 8. 145 (1968); United
States v. Parke, Davis & Co,, 362 T. 8. 20 (1980); United
States v. Schrader's Son, Ine, 252 T, 8. 85 (1420). For many
vears, however, the Miller-Tydings Aet of 1937 permitted the
States to authorize resale price mammtenance. 30 Stat. 693,
The goal of that statute waa to allow the States to protect

¢ The Jtate also did not appesl the decisdon in Capiscean Corp, v,
Alcoholic Beverage Control Appeals Bd, 87 Cul, App, 3d 998, 151 Cal,
Rptr. 402 (19793, which used the analveie in Rice to mvahdate California’s
resale price maintennnee scheme for retdil wine sales o consumers,

5 The Californin Retall Liguor Dealers Association, & frade amsociation
of independent retail liguor dealers m Culifornis, cleime over 3,000
members,
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small retail establishments that Congress thought might other-
wise be driven from the marketplace by large-volume dis-
counters, But in 1975 that congressional permission was
rescinded, The Consumer Goods Pricing Act of 1975, 89 Stat,
801, repealed the Miller-Tydings Act and related legislation,®
Consequently, the Bherman Act's ban on resale price main-
tenance now applies to fair trade contracts unless an industry
or program enjoys & special antitrust immunity,

California’s system for wine pricing plainly constitutes resale
price maintenance in violation of the Sherman Act, Schwep-
mann Bros. v. Calvert Corp., 341 U, 5. 384 (1951); see
Albrecht v. The Herald Co., supra; Kiefer-Stewart Co. v.
Seagrom & Sons, 340 U. 8. 211 (1951) ; Dr. Miles Medical Co.
v. Park & Sons Co., supra. The wine producer holds the
power to prevent price competition by dietating the priees
charged by wholesalers, As Mr. Justice Hughes pointed out
in D, Mies, such vertical control destroys horizontal competi-
tion as effectively as if wholesalers “formed & combination
and endeavored to establish the same restrictions . . . by
agreement with each other.” 220 U. B., at 4087 Moreover,
there can be no claim that the California program is simply
intrastate regulation beyond the reach of the Sherman Act.
See Schwegmann Bros, v, Calvert Corp,, supra; Burke v, Ford,
330 U, 8, 320 (1867) (per curiam).

9 The congressionsl reporfs accompanying the Consumer CGoods Pricing
Act of 1975, 50 Stat. 801, noted that repeal of fair trade authority
would not alter whatever power the States hold under the Twenty-first
Amendment to control liquor prices. B, Rep No, 94488, 94th Cong,
1st Bess, 2 (1975); H. R. Rep. No, §4-341, S4rh Cong., 18t Sess, 3, n, 2
(19753). We congider the effect of the Twenty-first Amendment on this
cuge in Part T1T, infro.

" In Rice, the California Bupreme Court found direct evidence that resale
price maintenance resulted m horizontal price fxing. Ses p. 3, suprg,
and n. 3, Although the Court of Appenl made no such speeifie finding in
this page, the court noted that the wine pricing syetem “eannot be upheld
for the zame ressons the retail price muintenance provisions were declared
invalid in Réiee” Mideol Aleminum, fne. v, Rice, 80 Cal. App. 3d 979,
983, 153 Cal. Rptr, 757, Ta0 (1878).
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Thus, we must consider whether the State’s involvement in
the price-setting program is sufficient to establish antitrust
immunity under Parker v. Brown, 317 U, 8,841 (1043). That
immunity for state regulatory ptograms is gﬁ}unded in oug
federal structure. “In & dual system of govefnment in ‘arh_mh
under the Constitution, the states are sovereign, savé énly a5
Congress may constitutionally subtrach from theif authority,
an unexpressed purpose to 11ulhfy & Bmta’a mntrﬂl ovef lfa
officers and agents is not lightly to be attributed to Congress, i
Id, at 351. In Parkér v. Brown, thig Court fo’und in phe
Eherma.n Aet no purpose to nulhf}r ala&te POWers, Becn,use the
Act ig directed against “mdmdua] and not state action,” the
Court concluded that state vegulpfary programs could nog
violate it, fti at 352,

Under the program challenged in Parker, the state Agricnl-
tural Prorate ﬂdvm&ry Comunission authorized the organiza~
tion of local cooperatives to develop. marketmg policies for the
raisin erop. The Court emphasized that the Advisory Coine
mission, which was appmnted by .the governur had to approve
ecoperative policies following publie hearings! “It is the state
which has created the machinery for establishing the prorate
program. . . . [I]t is the state, acting through the Commis-
gion, Whir:.h adopts the program and enforees it, . . .* Id,, at
362, In view of this extensive official nyefaight. the Cnurt
wrote, the Sherman Aet did not apply. Without such over-
sight, the result could have been different. The Court ex-
pressly noted, “a state duaa not gnfe immunity to those who
violate the Sherman Aet I:-:,r authcrumg them tu viplate if,
or by declaring that their action is lawful. . hi' at 351,
. several recent decisions have applied Parker 8 analysis. In
Goldfarb v. Virginia State Bar, 421 U, 8. 773 (1975), the Court
eoncluded that fee schedules enforeed by a state bar aseocia-
tion were not mandated by ethical standards established by the
Stﬂ,te Supreme Court, The fee schedules therefore were not
immune from antnrtrust attack. “It @ not enuugh that | , ¢
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snticompetitive conduet is ‘prompted’ by state action; rather,
anticompetitive conduet must be compelled by direction of the
State acting as sovereign,” Id,, at 791, Similarly, in Cantor
v. Detroit Edison Co,, 428 U, 8, 570 (1976), & majority of the
Court found that no antitrust immunity was conferred when
a state agency passively accepted a publie ntility’s tariff. In
contrast, Arizona rules against lawyer advertising were held
immune from Sherman Act challenge because they “reflect[ed]
8 clear articulation of the State's poliey with regard to pro-
fessional behavior” and were “subjeet to pointed re-examina-
tion by the policymaker—the Arizona Supreme Court—in
enforcement proceedings.” Bates v. Stafe Bar of Arizona, 433
U. 8. 350, 362 (1977).

Only last Term, this Court found antitrust immunity for a
California program requiring state approval of the location of
new automobile dealerships. New Motor Vehicle Bd. of Calif.
v. Orrin W, Fox Co,, 439 U, 8. 96 (1978). That program
provided that the State would hold a hearing if an automobile
franchisee protested the establishment or reloecation of & com-
peting dealership, [Id., at 103. In view of the State's active
role, the Court held, the programm was not subject to the
Sherman Aet. The “clearly articulated and affirmatively
expressed” goal of the state policy was to “displace unfettered
business freedom in the matter of the establishment and relo-
cation of automobile dealerships.” Id., at 108,

These decisions establish two standards for antitrust immu-
nity under Parker v. Brown. First, the challenged restraint
must be “one clearly articulated and affirmatively expressed
as state policy”; second, the policy must be “actively super-
vised” by the State itself. City of Lafayette v. Louisiana
Power & Light Co., 435 U, 8. 389, 410 (1978) (opinion of
Brexnan, J.).* The California system for wine prieing satis-

8 8ee Norman's On the Waterfront, fnc. v, Wheatley, ‘l-.li]". 244 1011, IDIBIH
(CAR 1971) ; Ashaville Tobacco Bd. v, FTC, 283 F. 2d 602 508-510 (CA4
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fies the first standard, The legislative poliey ig forthrightly
stated and clear in its purpose to permit resale price mainte-
nance. The program, however, does not mest the second
requirement for Parfer immunity. The State simply author-
izes price-sctting and enforces the prices established by private
parties, The State neither establishes prices nor reviews the
reasonableness of the price schedules: nor does it regulate
the terma of fair trade contracts. The State does not moni-
tor market conditions or engage in any “‘pointed reexamina.
tion” of the program® The national policy in favor of
eompetition cannot be thwarted by casting such a gauzy
cloak of atate involvemeut over what is essentially a private
price-fixing arrangement, As Porker teaches, “a state does
not give immunity to those who violate the Sherman Aet by
suthorizing them to violate it, or by declaring that their action
is lawdul. ., * 317 U. 8, at 351,

111

Petitioner contends that even if California’a system of wine
pricing is not protected state action, the Twenty-first Amend-
ment bars applieation of the Sherman Aot in this case. Sec-
tion 1 of that Amendment repealed the Tighteenth Amend-
ment's prohibition on the manufacture, sale or transportation
of liquor. The second section reserved to the States certain
power to regulate traffic in liguor: “The transportation or
importation into any Btate, Territory. or possession of the

1959} ; Note, Parkar v. Brown Revisited: The State Action Doetrine After
Goldfarb, Contor, und Botes, 77 Colum, L. Rev. 808, 016 (1077),

#The Colifornia program contrasts with ihe approach of those Btates
ithat completely control the distribution of liquor within their boundaries.
E. g., ¥, Code $§4-15, 4-28 {Repl. Vol. 1079}, Such comnprehetuive reg-
ulation would be immune froto the Bhenman Act under Parfer v. Brown,
317 T. 8. 341 (1943}, since the State wonld “displace unfetrered business
freedom” with its own power. New Muotor Vehicle Bd. v, Orrin W. Fog
Co, 430 U, 8. 36, 109 (1978): see Stale Bogrd ¥, Young’s Morket Co.,
280 17, 8, BB, 83 (1024),
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United States for delivery or use therein of intoxicating
liquors, in violation of the laws thereof, is hereby prohibited.”
The remaining question before us is whether §2 permits
California to countermand the congressional policy—adopted
under the commerce power—in favor of competition,

A

In determining state powers under the Twenty-first Amend-
ment, the Court has focused primarily on the language of the
provision rather than the history behind it. State Board v,
Young's Market Co., 299 U. 8, 59, 63-64 (1936). In terms,
the Amendinent gives the States control over the “transporta-
tion or importation” of liquor into their territories. Of course,
such control logically entails considerable regulatory power
not strictly limited to importing and transporting aleohol.

1 The approach is supported by sound canone of constitutional inter-
pretation and demonstrates o wise relnetanee to wade into the complex
currents beneath the congressional resolution that proposed the Amend-
ment mnd the state conventions that ratified i1t. The Seuuste sponscr
of the reaolution said the purpose of § 2 was “to restore to the States ,
absolute control in effect over interstate commerce affecting intoxi-
cating liguors. . . " T8 Cong Reoc, 4143 {1933) (remarks of Sen,
Blaine), Yer he also made statements supporting Mideal’s elaim that § 3
waes designed only to ensure that "dry™ States eould not be foree by the
Federal Government to pernit the sule of liguor, Bee id, at 41404141,
The zketchy records of the state conventions reflect no consensus om the
thrust of § 2, although delegates at several conventions expressed their hope
that state rogulation of liquor traffic would begin immediately, E. Brown,
Ratification of the Twentyv-first Amendment to the Constitution 104
{1838) (Wilson, Presudent of the Idaho Convention); o, at 191-192
{Darnall, President of Maryland Convention) ; id., at 247 (Gavlord, Chair-
man of Missouri Convention); id., st 460-473 (reeolution adopted at
Washington Convention calling for stute action “to regulate the liguor
traffic”). See generally Note, The Effect of the Twenty-first Amendmeni
on State Authority to Control Intoxicating Liquors, 75 Colum. L, Rev.
1678, 1580 (1975); Note, Economic Locubsm in State Aleoholic Beveruge
Laws—Ixperience Under the Twenty-first Amendment, 72 Harv. L. Rov,
1145, 1147 (1858),
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Ziffrin, Inc. v, Reeves, 308 U, 8. 132, 138 (1939). We should
not, however, lose sight of the explicit grant of authority,

This Court's early decisions on the Twenty-first Amend-
ment recognized that each State holds great powers over the
importation of liquor from other jurisdictions. Young's Mare
ket, supra, concerned a license fee for interstate imports of
aleohol; another case focused on a law restricting the types
of liquor that could be imported from other States, Mahoney
v. Joseph Triner Corp., 304 U, 8, 401 (1938); two others
involved “retaliation” statutes barring imports from States
that proseribed shipments of liquor from other States, Finch &
Co, v. McKittrick, 305 U, 8, 395 (1930) ; Indianapoliz Brewing
Co. v. Liguor Control Comm'n, 3056 U. B, 301 (1939)., The
Court upheld the challenged state authority in each case,
largely on the basis of the States’ specigl power over the
“importation and transportation” of intoxicating liquors, Yet
even when the States had acted under the explieit terms of
the Amendment, the Court resisted the contention that §2
“freed the States from all restrietions upon the police power
to be found in other provisions of the Constitution.” Young's
Market, supra, 220 U, 8, at 64,

Subsequent decisions have given “wide latitude” to state
liquor regulation, Seagram & Sons v. Hostetter, 384 U. 8, 35,
42 (1966), but they also have stressed that important federal
interests in liquor matters survived the ratification of the
Twenty-first Amendment. 'The States cannot tax imported
liquor in vielation of the Export-Import Clause., Department
of Revenue v, James Beam Co., 8377 U. 8. 341 (1964). Nor
can they insulate the liquor industry from the Fourteenth
Amendment’s requirements of equal protection, Uraig v.
Boren, 428 U, 8. 100, 204-209 (1976), and due process, Wis-
congin v, Constantineau, 400 U, 8. 433, 436 (1970}.

More difficult to define, however, is the extent to which
Congress can regulate liguor under its interstate commerce
power, Although that power ig direetly qualified by § 2, the
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Court has held that the Federal Government retains some
Cormamerce Clause authority over liguor. In Jameson & Co. v,
Morgenthauw, 307 U, 8. 171 (1938) (per euriam), this Court
found no violation of the Twenty-firat Amendment in a
whiskey labeling requirement preseribed by the Federal Alco-
hol Administration Aet, 48 Stat. 877 (1935). And in Ziffrin,
Ine, v. Reeves, supro, the Court did not uphold Kentueky's
svetemn of licenzing liquor haulers until it was satisfied that the
state program wag reasonable. 308 T7, 8, at 138

The eontours of Congress’ eomamerce power over liquor were
sharpened in Hostetter v, Idlewild Liguor Corp., 377 U, 8. 324,
331332 (1964).

"To draw a conelusion ., . . that the Twenty-first
Amendment has somehow operated to ‘repeal’ the Com-
merce Clause wherever regulation of intoxieating liguors
is concerned would, however, be an absurd oversimplifi-
cation, If the Commerce Clause had been pro tonto
‘repealed,’ then Congress would be left with no regulatory
power over interstate or foreign eommerce in intoxicating
liquor, Eoch a conelusion would be patently bizarre and
is demonsatrably incorreet.”

The Court added a significant, if elementary, observation:
“Both the Twenty-first Amendment and the Commerce Clause
are parts of the saine Constitution. Like other provisions of
the Constitution, each must be considered in the light of the
other, and in the context of the issues and interests af stake
in any conerete case” JId,, at 332, See Craig v. Boren, 420
U. 5. 190, 206 (1976)."

nIn Nippert v, Cify of Richmond, 327 T. B. 416 (1946), the Court
commmented i a footnots:
“[E]ven the eommeree in intoxicating Hguors, over which the Twentv-first
Amendmoent gives the Btates the highest degree of econtrol, is not alto-
gether hevond the reach of the fedorsl commerce power, at any rate when
the Btate’s regulation sguarely econflicts with regulation imposed by Cons
gress. . ..M I, at 424, . 15
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This pragmatic effort to harmonize state and federal powess
has been evident in several decisions where the Court held
liquor eompanies liable for anticompetitive conduct not man-
dated by a State, See Kiefer-Stewart Co. v, Seagram &
Sons, 340 U, 8. 211 (1951); United States v. Frankfort
Digtilleries, Inc., 324 U. 8. 203 (1945). In Schwegmann
Broe. v, Calvert Corp,, 341 U, &, 384 (1951}, for example, a
liguor manufacturer attempted to force & distributor to coms
ply with Louisiana's resale price maintenance prograin, & pro-
gram similar in many respects to the Californias system at
issue here. The Court held that because the Louisiana stag-
ute violated the SBherinan Act, it could not be enforced against
the distributor, Fifteen years later, the Court rejected a Sher-
man Act challenge to & New York law requiring liquor dealers
to attest that their prices were “no higher than the lowest
price” charged anywhere in the United States. Seagram &
Sons v. Hostetter, 384 U, 5. 35 (1966). The Court cons
eluded that the statute exerted "nd irresistible economie
pregsure on the [dealers] to violate the Sherman Act in ordep
to comply,” but it also cautioned that “[nlothing in the
Twenty-first Amendment, of course, would prevent the en-
forcement of the Sherman Act” against an interstate con-
spiracy to fix liquor prices. Id., at 45-46. See Burke v. Ford,
380 U. 8. 320 (1967) (per curiam).

These decisions demonstrate that thefe is no bright line
between federal and state powers over liquor, The Twenty-
first Amendment grants the States virtually complete control
over whether to pefmit importation of sale of liqguof and how
to structure the liquor distribution system, Although States
retain substantial discretion to establish other liquor regula-
tions, those controls may be subject to the federal com-
merce power in appropriate situations. The competing state
and federal interests ean be reconciled only after careful scru-
tiny of those concerns in a “concrete case.” Hostetter v, Idle-
wild Liguor Corp., 377 U, 8., ut 332,



To-07-—-0OPINION

CALIFORNIA LIQUOR DEALERS ». MIDCAL ALUMINUM 13
B

The federal interest in enforeing the national policy in favor
of competition is both familiar and substantial.

“Antitrust laws in general, and the Sherman Act in
particular, are the Magna Carta of free enterprise. They
are as important to the preservation of economic freedom
and our free-enterprise system as the Bill of Rights is to
the protection of our fundamental personal freedoms.”
United States v. Topco Assoe., 405 U, §, 506, 610 (1972),

Bee Northern Pacifie Ry, v. United Stafes, 456 U. 8. 1, 4
{1958), Although this federal interest is expressed through
a statute rather than a constitutional provision, Congress
“exercis[ed] all the power it possessed” under the Commerce
Clause when it approved the Sherman Act. Atantic Clean-
erg & Dyers v. United States, 286 U, B, 427, 435 (1832} ; see
City of Lafayette v. Lowisiang Power & Light Co,, 435 U, 8,
at 388 We must acknowledge the importance of the Aet’s
procompetition poliey,

The state interests protected by California's resale price
maintenanee systemn were identified by the state courts in this
case, 90 Cal. App. 3d, at 983, 153 Cal, Rptr., at 761 and in
Rice v. Aleoholic Beverage Control Appeals Bd., 21 Cal. 8d,
at 451, 479 P, 2d, at 480" Of course, the findings and
conclusions of those eourts are not binding on this Court
to the extent that they undereut state righta guaranteed by the

12 Aq the unpsual posture of thiz caee reflects, the Btate of California
has shown less than sn enthusiasiic ioterest 1o its wine pricing system,
As we noted, the state agemey responsible for administering the program
did not appeal the decision of the Culifornin Court of Appesl. Hee p. 4,
supra, Tr of Ol Arp. 20, Instead, this setion has been maintaiped by
the Colifornin Laquor Deulers Assoriation, a prviate intervenor, But
neither the intervenor nor the Brufe Attomey General, who filed o brief
smicus curtae {0 support of the legislative scheme, has specified any state
interests protected by the ressle price maintenance system other thap
thoss noted in the state court opinions cited in fext,



T0-07—0PINION
14 CALIFORNIA LIQUOR DEALERS ». MIDCAL ALUMINTUM

Twenty-first Amendment, See Hooven & Allison Co, v,
Evatt, 324 U, 5, 652, 650 (1045); Creswill v. Knights of
Pythias, 225 U, 8, 246, 261 (1912), Nevertheless, this Court
accords “respectful consideration and great weight to the views
of the state's highest court” on matters of state law, Indiana
ez rel. Anderson v. Brand, 303 U. B, 85, 100 (1938), and we
customarily accept the factual findings of state courts in the
shsence of “exceptional circumstances.” Fry Roofing Co. v.
Wood, 344 U. 8. 187, 160 (1952), :

The California Court of Appeal stated that its review of
the State's system of wine pricing was “controlled by the rea-
soning of the [California] Supreme Court in Rice [supral.”
90 Cal. App. 3d, at 983, 153 Cal. Rptr., at 761. Therefore, we
turn to that opinion’s treatment of the state interests in
resale price maintenance for distilled liquors,

In Rice, the State Supreme Court found two purposes behind
liguor resale price maintenanece: “to promote temperance and
orderly market conditions.” 21 Cal, 3d, at 451, 578 P, 2d, at
490.® The court found little correlation between resale price
maintenance and temperance, It cited a state study showing
8 429 increase in per capita liquor consumption in California
from 1950 to 1972, while resale price maintenance was in effect.
Id., at 457458, 579 P. 2d, at 484, citing California Dept. of
Finance, Aleohol and the State: A Reappraisal of California’s
Aleohol Control Program, xi, 15 (1874}, Such studies, the
court wrote, “at the very least raise a doubt regarding the
justification for such laws on the ground that they promote
temperance,” Ibid *

18 The California Court of Appeal found no additional state intereste in
the ingtant eupe, 90 Cal. App. 3d, ar 984, 153 Cal. Rptr, st 760-T81.
That court rejected the suggestion that the wine price program wus de-
gigned to protect the State’s wipe industry, pointing out that the statutes
“do not distinguish between Culifornis wines and imported wines" Thid.

3 3ee Seagram & Sons v, Hostetter, 384 U, B, 85, 30 (1966) (citing study
coneluding that resale price maintenance in New York Btate had “no
glgnificant effect upon the copsumption of alecholic beverages”).
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The Rice opinion identified the primary state interest in
orderly market conditions as “protect[ing] small licensees
from predatory pricing policies of large retailers.” Id., at 430,
579 P. 2d, at 403" In gauging this interest, the court
adopted the views of the Appeals Board of the Alecholic
Beverages Control Department, which first ruled on the claim
in Rire. The state agency “rejected the argument that fair
trade laws were necessary to the economic survival of small
retailers. . . " Tbid, The agency relied on a congressional
study of the impact on small retailers of fair trade laws enacted
under the Miller-Tydings Aet. The study revealed that
“gintes with fair trade laws had a 55 per cent higher rate of
firm failures than free trade states, and the rate of growth
of small retail stores in free trade states between 1866 and
1072 was 32 per cent higher than in states with fair trade
laws.” Ibid., citing 8. Rep, No. 54466, 84th Cong, 1st Sess.,
3 (1975). Pointing to the congressjonal abandonment of fair
trade in the 1875 Consumer Goods Pricing Act, see p. J,
supra, the State Supreme Court found no persuasive justifica-
tion to continue “fair trade laws which eliminate price com-
petition among retailers.” 21 Cal. 3d, at 457, 570 P. 2d, at
404. The Court of Appeal came to the same conclusion with
respect to the wholesale wine trade. 90 Cal. App. 3d. at 583

We have no basis for disagreeing with the view of the Cali-
fornia courts that the asserted state interests are less substan-
sial than the national policy in faver of competition. That
evaluation of the resale price maintenance system for wine is
reasonsble, and is supported by the evidence eited by the State
Supreme Court in Rice. Nothing in the record in this case
suggests that the wine pricing system helps sustain anall
retail establishments. Neither the pefitioner nor the Btate

15 The Californis, Supreme Court also stated that orderly market condi-
tlons might “reduce excessive competition, therehy encouraging temper-
anee” 21 Cul 3d, at 456, 579 P, 2d, 4t 4528, The cuneerti fur temperinee,
however, was conzidered by the court as an independent stete interest
in regale price maintenance for Hguor.
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Attorney General in his amicus brief has demonstrated that
the program inhibits the eonsumption of aleohol by Cali-
fornians. We need not consider whether the legitimate state
interests in temperance and the protection of amall retailers
ever could prevail against the undoubted federal interest in a
csompetitive economy. The unsubstantiated state concerns
put forward in this case simply are not of the same stature ag
the goals of the Bherman Aet.

We conclude that the California Court of Appeal correctly
decided that the Twenty-first Amendment provides no shelter
for the violation of the Sherman Act caused by the State's
wine pricing program.*® The judgment of the California
Court of Appeal, Third Appellate Distriet, is

Affirmed,

Mgr. Justice BeENNAN did not take part in the econsidera-
tion or decigion of this case,

1 8inee Mideal requested only injunetive reliel from the state court,
there is no question before us involving liability for damages under 15
U. 8 C. §15.
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Mg, Justice PowgLL delivered the opinion of the Court.

In a state-court action, respondent Mideal Aluminum, Ineg,,
a wine distributor, presented a successful antitrust challenge
to California’s resale price maintenance and price posting stat-
utes for the wholesale wine trade, The issue in this case is
whether those state laws are shielded from the Sherman Act
by either the “state action” doctrine of Parker v. Brown, 317
U. 8. 341 (1943), or § 2 of the Twenty-first Amendment,

I

Under § 24866 (b) of the California Business and Profes-
gions Code, all wine producers, wholesalers, and rectifiers must
file with the State fair trade contracts or price schedules,! If
8 wine producer has not set prices through a fair trade con-
tract, wholesalers must post & resale price schedule for that /

1 The statute protides:

“Hach wine grower, wholesaler licensed to sell wine, wine reetifier, and
rectifier shall:

"{n) Post u schedule of selling prices of wine to retailers or conzumers
for which his resale price is not governed by a fair trade eontract made
by tha person who owis or econtrols the brand.

“{b) Make and file a fair trade contraet and file & schedule of resabe
prices, if he owns or eontrols o brand of wine resold to retailers of
consumers.” Cal. Bus, & Prof, Code § 24566 (West 1984).
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producer’s brands. Id., § 24866 (a). No state-licensed wine
merchant may sell wine to a retailer at other than the price
set “either in an effective price schedule or in an effective fair
trade contract. . . ” Id., § 24862 (West Supp. 1979).

The State i= divided into three trading areas for adminis-
tration of the wine pricing program. A single fair trade con-
tract or schedule for each brand sets the terma for all whole-
sale transactions in that brand within a given trading area,
fd., 8§ 24862, 2480424865 (West Supp. 1879). Similiarly,
state regulations provide that the wine prices posted by a
single wholesaler within a trading area bind all wholesalers
in that area, Mideal Aluminum, Inc, v. Rice, 90 Cal, App.
3d 079, 983-084, 153 Cal, Rptr. 757, 762 (1970). A licensee
seling below the established prices faces fines, license suspen-
gion, or outright license revoeation, Cal. Bus. & Prof. Code
§ 24880.% The State has no direct econtrol over wine prices,
and it does not review the reasonableness of the prices set by
wine dealers.

Mideal Aluminum, Ine, is a wholesale distributor of wine
in Bouthern California. In July 1978, the Departinent of
Aleoholic Beverage Control charged Mideal with selling 27
cases of wine for less than the prices set by the effective price
schedule of the E & J Gallo Winery. The Departinent also
alleged that Mideal sold wines for which no fair trade contract
or schedule had been filed. Mideal stipulated that the allega-
tions were true and that the State could fine it or suspend
its license for those transgressions, App, 19-20. Mideal then
filed a writ of mandate in the California Court of Appeal for
the Third Appellate Distriet asking for an injunction against
the State's wine pricing system,

The Court of Appeal ruled that the wine pricing scheine
restrains trade in violation of the Sherman Act, 15 U, 8, C. L

® Licensees thut sell wine below the prices specified in fair trade con-
tracts or schedules also may be subject to private damage suits for unfair
gompetition. Id., § 24752,



70-97—0PINION
CALIFORNIA LIQUOR DEALERS », MIDCAL ALUMINUM 8

§1 et segq. The court relied entirely on the reasoning in Rice
v. Alcoholic Beverage Control Appeals Bd.,, 21 Cal. 3d 431,
570 P. 2d 476 (1978), where the California Supreme Court
struck down parallel restrictions on the sale of distilled liquors,
In that case, the court held that because the State played
only & passive part in liquor pricing, there was no Parker v.
Brown immunity for the program.

“In the price maintenance program before us, the state
plays no role whatever in setting the retail prices. The
prices are established by the producers according to their
own econoinic interests, without regard to any actual or
potential anticompetitive effect; the state's role is res
stricted to enforeing the prices specified by the producers.
There is no eontrol, or ‘pointed re-examination,” by the
state to insure that the policies of the Sherman Aet ate
not ‘unnecessarily subordinated' to state poliey.” 21
Cal, 3d, at 445, 570 P. 2d, at 486,

Rice also rejected the claim that California’s liquor pries
ing policies were protected by § 2 of the Twenty-first Amend-
ment, which insulates state regulation of intoxieating liguors
from many federal resirictions. The court determined that
the natioual policy in favor of competition should prevail over
the state interests in liquor price maintenance—the promotion
of temperance and the preservation of small retail establish-
ments. The court emphasized that the California system
not only permitted vertical control of prices by producers, but

—

also frequently resulted in horizontal pricefixing. Under the
program, many comparable brands of liquor were marketed
at identical prices Referring to congressional and state
legiglative studies, the court observed that resale price main-

& The court cited record evidence that in July 19786, five leading brands
of gin esch wold in Californm for $4.29 for a fifth of a gallon, and that
five leading brands of seotch whiskey sold for cither $8.30 or 8840 a fifth,
Rice v. Alcoholic Beverage Control Appeads Bd,, 21 Cal, 3d 431, 454, and
on. 14, 16, 579 P.2d 476, 491402, and nn, 14, 16 (1978).
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tenance has little positive impact on either temperance or
small retail stores. See pp. 14-15, infra.

In the instant case, the State Court of Appeal found the
analysis in Rice squarely controlling, 90 Cal, App., at 984,
153 Cal, Rptr., at 760. The court ordered the Department of
Aleoholic Beverage Control not to enforce the ressle price
maintenance and price posting statutes Tor the wine trade,
The Department, which in Riee had not sought certiorari from
this Court, did not appeal the ruling in this case.* An appeal
was brought by the California Retail Liquor Dealers Associa-
tion, an intervenor.® The California Supreme Court declined
to hear the case. and the Dealers Amsociation sought certiorari
from this Court. We granted the writ, — U. 5 — (1878},
and now affirtn the decision of the state court.

II

The threshold question ia whether California's plan for
wine pricing violates the Sherman Agt.  This Court haa ruled
consistently that resale price maiuntenance illegally restrains
trade, In Dr, Miles Medical Co. v. Pork & Bong Co,, 220 17, 8,
373, 407 (1811), the Court observed that such arrangements
are “designed to maintain prices . . . , and to prevent com-
petition among those who trade in [competing goods].” See
Albrecht v. The Herald Co., 390 T7, 8, 145 (19688); [Fnited
States v, Parke, Davis & Co,, 362 U, 8. 20 (1960); United
States v. Schrader's Son, Inc., 252 T. 8, 856 (1920). For many
years, however, the Miller-T'ydings Act of 1937 permitted the
States to suthorize resale price maintenance. 50 Btat, 6493,
The goal of that statute was to allow the Btates to protect

4+ The Btate alse did not appes] the decision in Capscean Corp. v,
Afcoholic Beverage Control Appeals Bd, R7 Cal App, Ad 998, 151 Cal,
Bptr. 402 (19749}, which need the analysls in Fiee to invalidare Culiforma's
resale price muintensnce geheme {or retail wine sules to ecnsumers.

FThe Californin Retail Lignor Dealers Asspcintion, a trade assoclation
of independent retail liguor dealers in Califortia, clamms over 3,000
membérs,
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amall retail establishments that Congress thought might other-

wise be driven from the marketplace by large-volume dis-
counters, But in 1975 that congressional perinission was
reseinded. The Consumer Goods Pricing Act of 1875, 80 Btat,
801, repealed the Miller-Tydings Act and related legislation,
Consequently, the Sherman Act's ban on resale price main-
tenance now applies to fair trade contracts unless an industry
OF program enjoys & special antitrust immunity,

California’s system for wine pricing plainly eonstitutes resale
price maintenance in violation of the Sherman Act., Schweg-
mann Bros. v, Colvert Corp.,, 341 U. B. 384 (1051); see
Albrecht v. The Herald Co, supra; Kiefer-Stewart Co. v.
Seagram & Sons, 340 U. 8. 211 (1951) ; Dr. Miles Medical Co.
v. Park & Sone Co., supra. The wine producer holds the
power to prevent price competition by dictating the prices
charged by wholesalers, As Mr. Justice Hughes pointed cut
in Dr, Miles, such vertical eontrol destroys horizontal competi-
tion as effectively as if wholesalers “formed a combination
and endeavored to establish the same restrictions . . . by
agreement with each other.” 220 U. 8. at 4087 Moreover,
there can be no claim that the California program is simply
intrastate regulation beyond the reach of the Sherman Aet.
See Schwegmann Bros. v. Calvert Corp., supra; Burke v. Ford,
380 T, 8. 320 (1967) (per curiam),

8 The congressional reports accompunying the Consumer Goods Pricing
Act of 1075, 86 Btat. 801, noted that repeal of fair trade authority
would nmot alter whatever power the States hold under the Twenty-frst
Amendment to control liquor prices. 8. Hep. No, 84488 94th Cong,
1st Bega, 2 (1975); H. R, Rep. No, 04-341, 94th Cong., 1st Sess, 3, n, 2
{1875). We consider the effect of the Twenty-first Amendment on this
ease in Part IT1, tnfra.

7 In Rice, the California Supreme Court found direct evidence that resals
price maintenance resulted in horizontal price fixing, Bee p, 8, supra,
and n. 3, Although the Court of Appeil made no such speeific finding in
this cage, the court noted that the wine pricing system “cannot be upheld
for the same reasons the retail price maintenunce provisions were declared
mvalid in Riee” Mideal Aluminum, Ine, v, Rice, 30 Cal. App, 3d 979,
983, 153 Cal. Rptr. 737, 760 (1979).
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Thus, we must consider whether the State's involvement in
the price-setting program is sufficient to establish antitrust
immunity under Parker v. Brotn, 317 U, 8, 341 (1943). 'That
immunity for state regulatory programs is grounded in ouf
federal structure, “In h dual system of government in w]amh
under the Constitution, the states a¥e sovereign, savé only a§
Congress may Eunstltutmmﬂy subttact from theit n,u'l:hnrll;}r
an unexpressed purpose to nuihfy & state's eonttol oved l’bs
officers and agents is not lightly to be attnhuted to Congress, o
id, at 351. In Parker v, Brown, this Coutt found in the
Sherman Act no purpose to 11';1111.’&'3,r ﬂtpt e powels, Because the
Aect is directed against “individupl and not state action,” the
Court concluded that state pegulafary progfains eould not
violate it. Id., at 352, ) )

Under the program challenged in Parker, the state Agrinul-é
tural Prorate Advisory Commission suthorized the OPgANiZas
tion of local eooperatives to develop, ma.rketmg policies for the
raisin crop. The Court emphasized t.hat the Advisory Come
mission, which was appointed by the governor, had to approve
cuﬂperat.ive policies following publie hearings! "It is the state
which has created the mm:hmer]r for establishing the prorate
program, . . . [Tt is the state, acting t.'llmugh the Commig-
gioh, which adopts the prograin and enforees it. . . . Id., at
352, In view of this extensive official cryaﬁight, the Court
wrote, the Sherman Act did not apply. Without such over-
sight, the reault could have been different. The Court ex-
pressly noted, “a state doas not gnre immunity to those who
violate the Sherman Aet by a,uthurmmg them to,violate it,
or by declaring that their action is lawful. . , * Id., at 351,
_ Beveral recent decisions have applied Parker‘s analygis, In
Goldfarb v. Virginia State Bor, 421 U, 8, 773 (1875), the Court
concluded that fee scheduoles enforeed by a state bar associa-
tion were not mandated by ethieal standards established by the

St-a,te Supreme Court. The fee schedules therefure were not -
immune from antli;rust attack, “It 8 nob enough that , . /
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anticompetitive conduct is ‘prompted’ by state action; rather,
anticompetitive conduet must be compelled by direction of the
State acting as sovereign.” JId., at 7981. Similarly, in Cantor
v. Detroit Edison Co,, 428 U. 8. 579 (1976), a majority of the
Court found that no antitrust immunity was conferred when
a state agency passively accepted a public utility’s tariff. In
contrast, Arizona rules against lawyer advertising were held
immune from Sherman Act challenge because they “reflect[ed]
4 clear articulation of the State’s policy with regard to pro-
fesgional behavior” and were “subjeet to pointed re-exanina-
tion by the policymaker—the Arizona Supreme Court—in
enforcement proceedmgs.” Bates v, State Bar of Arizona, 433
U, 8. 350, 362 (1977).

Only last Terin, this Court found antitrust immunity for a
California program requiring state approval of the loeation of
new automobile dealerships. New Motor Vehicle Bd. of Calif.
v, Orrin W. Fox Co.,, 439 U, 8, 96 (1978), That program
provided that the State would hold a hearing if an automobile
franchizsee protested the establishment or relocation of a com-
peting dealership. 7d., at 103. In view of the State's active
role, the Court held, the programn was not subject to the
Sherman Act, The “clearly arficulated and affirmatively
expressed”’ goal of the state policy was to “displace unfettered
business freedom in the matter of the establishment and relo-
cation of automobile dealerships.” Id., at 109.

These decigions establish two standards for antitrust immu-
nity under Parker v, Brown. First, the ehallenged restraint
must be “one clearly articulated and affirmatively expressed
as state policy”; second, the policy must be “actively super-
vised” by the Btate iteelf. City of Lafayette v. Loutsiana
Power & Light Co., 435 U. B, 380, 410 (1978) (opinion of -
BrenwaN, J.}.* The California system for wine pricing satis- /

? Bee Normun's On the Waterfrond, Ine, v, Wheatley, . 2d 1011, 1018 }f'
{CAS I9T1); dsheville Tobaceo Bd.v. FTC, 263 F. 2d G00-510 (CA4

-
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fles the first standard, The legislative policy is forthrightly
stated and clear in its purpose to permit resale price mainte-
nance, The program, however, does not meef the second
requirement for Parker immunity. The State simply author-
izes price-setting and enforees the prices established by private
parties. The State neither establishes prices nor reviews the
reasonableness of the price schedules; nor does it regulate
the terms of fair frade contracts. The State does not moni-
tor market conditions or engage in any “pointed reexamina-
tion” of the program® The national poliey in favor of

competition cannot be thwarted by casting such a gauzy
oak of state involvement over what iz essentially a private
price¥ixing arrangement, Ag Parker teaches, “a state does

not give immunity to those who violate the Shertnan Aet by
authorizing themn fo violate it, or by declaring that their action
is lawful, .. .” 317 U. B, at 351,

I

Petitioner eontends that even if Californis’s system of wine
Dricing is not protected state action, the Twenty-first Amend-
ment bars application of the Sherman Aet in this case, Sec-
tion 1 of that Amendment repealed the Eighteenth Amend-
ment's prohibition on the manufacture, sale or transportation
of liquor. The second section reserved to the States eertain
power to regulate traffic in liquor: “The transportation or
importation info any State, Territory, or possession of the/

19587 ; Note, Parfer ¥ Browns Revisited: The Biate Action Dectrine After
Goldfarb, Candor, and Bates, 77 Colum. L. Rev. 888, 916 (1077},

#The California progrosz contrasts with the approsch of those Btates
thut completely control the distribution of liguor within their boundarie:.
E. g, ¥o. Code §§ 4-15, 428 {Repl. Vol. 1878). Buch comprehensive reg-
ulation would be immune from the Sherman Act under Parker v. Browm,
217 T B, 341 (1943}, since the Btute would “dieplace unfettered business
freedom™ with its own power. New Motar Vehicle B, v, Ovrin W, For
Co., 480 T, B, 95, 109 (1978); see State Bogrd v. Young's Market Co.,
209 I7. 8. B9, B3 (1934). -~

/
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United States for delivery or use therein of intoxicating
liquors, in violation of the laws thereof, is hereby prohibited.”
The remaining question before us is whether §2 permits
California to countermand the congressional policy—adopted
under the commerce power—in favor of competition,

A

In determining state powers under the T'wenty-first Amend-
ment, the Court has foeused primarily on the language of the
provision rather than the history behind it. State Board v.
Young's Market Co., 209 U, 8, 50, 83-84 (1936)." In terms,
the Amendment gives the States control over the “transporta-
tion or importation” of liquor into their territories. Of course,
such control logically entails considerable regulatory power :
not strictly limited to importing and transporting alcohol. /

¥ The approach iz supported by sound canone of constitutional inters
pretation and demonstrates u.lwisf' reluctance to wade inte the compl e oF 3F
rrente betieath the congressionsl . i mend- |f

the state conventions 1 The Henate spomsor
of th lition said tha purpose :mmw
ule control in effect over interstate commerce affecting intosi-
cating ligquors. . . " T8 Cong Rer, 4143 (1933) (remarks of Fen.
~————— ) Biaine). Yet he glao made statements supporting Mideals elaim that § 2
wie devigned only to ensure that “dry™ States sould not be force by the
Federal Government to permit the sale of liquor. Bee id., at 41404141,
The eketehy records of the state conventions reflect no consensus on the
thrust of § 2, although delegates at severs] conventions expresssd their hope
that state regulntion of liguor traffic would begin immediately, E, Brown,
Ratification of the Twenfy-first Amendment to the Constitution 104
(1938) (Wilson, President of the Idalie Convention): d., at 191-192
{Darnall, President of Marylund Convention) ; id., ot 247 (Gaylord, Chair-
man of Mizsourl Convention); id, at 480473 (resolution adopted at
Wushington Convention ealling for slate setion “to regulate the liguer
traffic”), Bee generally Note, The Eifeet of the Twenty-first Amendment
on States Authority to Control Intoxieating Liguors, 75 Colum. L. Hev.
1578, 1680 (1975); Note, Economie Loealism in Btate Aleoholic Beveruge
Lawe—Experience Under the Twenty-first Amepdment, 72 Harv, L. Rev,
1146, 1147 (1953),

J'f; nﬁ'f--ﬁ'u‘fia“

in

-

L
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Ziffrin, Inc. v. Reeves, 308 U, 8. 182, 138 (1939). We should
not, however, lose sight of the esplicit grant of authority,

This Court's early decizions on the Twenty-first Amend-
ment recognized that each Btate holds great powers over the
importation of lquor from other jurisdictions, Younp's Mar-
ket, supra, concerned a license fee for interstate imports of
aleohol; another case focused on g law restricting the types
of liguor that could be imported from other Btates, Mahaney
v, Joseph Triner Corp., 804 T. 8 401 (1938); two otheprs
involved “retaliation” statutes barring imports from States
that proseribed shipments of liguor from other States. Finch &
Co, v. MeKittrick, 305 U, 8, 305 (1939) ; Indignapolis Brewing
Co. v. Liguor Contral Comm's, 305 T. 8. 391 (1839). The
Court upheld the challenged state authority in each cass,
largely on the basia of the States’ special power over the
“importation and transportation” of mtoxteating liguors, Yet
even when the States had aected under the explicit terma of
the Amendment, the Court resisted the contention that § 2
“freed the Btates from all restrictions upon the poliee power
to be found in other provisions of the Constitution.” Young's
Market, supra, 220 U, 8., at 64.

Subsequent decisions have given “wide latitude” to state
liquor regulation, Seagram & Sons v. Hostetter, 384 T. 5, 35,
42 (19866}, but they also have sttessed that important federal
interests in liquor matters survived the ratification of the
Twenty-first Amendment. The States eannot tax imported
liquor in violation of the Export-Iinport Clause. Department
of Revenue v. James Beam Co., 377 U. B. 341 (1964). Nor
ean they insulate the liquor industry from the Fourteenth
Amendment's requirements of equal protection, Craig v
Boren, 429 U, 5. 160, 204200 (1978), and due process, Wis-
consin v. Constantineau, 400 T, 8, 433, 436 { 1970),

More difficult to define, however, ia the extent to which
Congress can regulate liguor under its interstate commerce
power, Although that power is ditectly qualified by § 2, the
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Court has held that ths Federal Government retains some
Commeree Clause authority over liquor. In Jameson & Co, v.
Morgenthau, 307 U, 8. 171 (1839) (per curtam), this Court
found ne violation of the Twenty-first Amendment in &
whiskey labeling requirement preseribed by the Federal Alco-
hol Administration Act, 49 Stat. 977 (1835). And in Ziffrin,
fne, v, Reeves, supra, the Court did not uphold Kentucky's
gyatem of licensing liguor haulers until it was satigfied that the
state program was reasonable, 308 T, 3, at 139,

The contours of Congress' commerce power over liquor were
sharpened in Hostetter v. fdlewild Liguor Corp., 377 U, 8. 324,
331-332 (1964).

“Ta draw a conclusion . . . that the Twenty-first
Amendment has somehow operated to ‘repeal’ the Com-
merce Clauge wherever regulation of intoxicating liquors
is concerned would, however, be an absurd oversimplifi-
cation. If the Commerce Clause had been pro tanio
repealed,’ then Congress would be left with no regulatory
power over interstate or foreign comineree in intoxicating
liguor. Buch a conclusion would he patently bizarre and
iz demonstrably ineorreet.”

The Court added a signifieant, if elementary, observation:
“Both the Twenty-firat Amendment and the Commeree Clause
are parts of the same Constitution. Like other provisions of
the Constitution, each must be considered in the light of the
other, and in the context of the issues and interpsts at stake
in any concrete case” JId., at 332. See Craig v. Boren, 420
1. 8. 190, 206 (1976).*

B In Nippert v. Oty of Richmond, 527 U. 8. 418 (1846}, the Court
eommented in a footnoete:
“[E]ven the cammeree in intexicating liguors, over which the Twenty-first
Amendment gives the Btutes the highest degree of eontrol, 38 oot alto-
gether bevond the reach of the federal commerer power, at any rate when
the Biate's regulation squarely conflicts with regulation imposed by Cone
gress, . .7 Id, 66 425 o 18,
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This pragmatie effort to harmonize state and federal powers
has been evident in several dectsions where the Court held
liquor companies liable for antieompetitive conduct not man-
dated by a Btate. See Kiefer-Btewart Co, v, Seagram &
Sons, 340 T1. 8, 211 (1851); United States v. Frankjort
Digtilleries, Ine., 324 U, 5. 293 (1845). In Sehwegnann
Bros, v. Calvert Corp., 341 T, 8, 384 (1051), for example, a
liguor manufacturer attempted to foree a distributor to com=
ply with Louisiana’s resale price maintenance program, a pro-
gram similar in many respects to the California aystem at
issue here, The Court held that beeause the Louisiana stag-
ute violated the Sherman Act, it eould not be enforced agamst
the distributor, Fifteen years later, the Court rejected a Sher-
man Act challenge to 8 New York law requiring liquor dealers
to attest that their prices were “no higher than the lowest
price” charged anywhere in the United States. Seagram &
Sons v. Hostetter, 334 U. 8 35 (1986). The Court cons
cluded that the statute exerted “mo irresistible economia
pressure on the [dealers] to violate the Shermat Aet in ordep
to comply,” but it also eautioned that “[nlothing in the
Twenty-first Amendment, of eourse, would prevent the en-
foreement of the Sherman Aet” againat an interstate con-
spiracy to fix liquor pricés, Id., at 4548, Ree Burke v. Ford,
389 U. 8. 320 (1967) {per curiam).

These decisions demonstrate that thefe iz no bright line
between federal and state powers over liquor. The Twenty-
first Amendment grants the States virtually complete control
over whether to permit importation of sale of liquot and how
to structure the 1iq_unr distribution system. Although States
retain substantial discretion to establish other liguor regula-
tions, those controls may be subject to the faderal eom-
merge power in appropriate situations, The competing state
and federal interests ean be reconciled only after careful seru-

tiny of those concerns in & “concrete case.” Hosletter ¥, Idles
wild  Lituor Corp., 377 U. B, at 332, /
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B

The federal interest in enforeing the national policy in favor
of competition is both familiar and substantial,

“Antitrust laws in general, and the Sherman Act in
particular, are the Magna Carta of free enterprise. They
are a8 important to the preservation of economie freedom
and our free-enterprise system as the Bill of Rights is to
the protection of our fundamental personal freedoms.”
United States v. Topeo Assoc,, 405 17, 5. 586, 610 (1972).

Bee Northern Pacific Ry, v. United Stotes, 456 U, 8. 1, 4
(1958), Although this federal interest is expressed through
a Btatute rather than a constitutional provision, Congress
“exercis[ed] all the power it possessed”’ under the Commerce
Clause when it approved the Sherman Act. Atlantic Clean~
erg & Dyers v. United States, 286 . 8. 427, 435 (1032); see
City of Lafayette v. Lowisiana Power & Light Co., 435 U, 8,
at 398. We must acknowledge the importance of the Act's
procompetition poliey,

The state interests protected by California’s resale price
maintenance system were identified by the state courts in this
case, 90 Cal. App. 3d, at 983, 153 Cal. Rptr., at 761 and in
Rice v, Aleoholic Beverage Control Appeals Bd., 21 Cal. 3d,
at 451, 579 P, 2d, at 490."* Of course, the findings and
conclusions of those courts are not binding on this Court -
to the extent that they undercut state rights guaranteed by the /

13 Az the unusual posture of this ease reflests, the Biate of California
hgg ehown less than an eothusisstic interest in ite wine pricing system.
As we poted, the state agency responsible for administering the program
did not appeal the derizsion of the Culifornin Court of Appeal, See p. 4, .
: Tr, of Oral Arg. 20. Instead, this autmn% (1w
ind Liquor Dealers Assoviation, & pre#fifeé intervenor. But
nmt.]:&r the intervénor nor the Btute Attornev General, who filed a brief
aricus curige in support of the legidlative schome, has specified any state

interests protected by the resale price mamtensnee system other than
those noted in the state court opinions cited in text,

-
-
>

~
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Twenty-first Amendment, See Hooven & Allison Co. v.
Euvatt, 324 T, B, 632, 659 (1045); Creswill v. Knights of
Pythias, 225 U, 8, 248, 261 (1912), Nevertheless, this Court
accords “respectful consideration and great weight to the views
of the state's highest court” on matters of state law, Indiana
ex rel. Anderson v, Brand, 303 U, 8, 95, 100 (1938), and we
customarily aceept the factual findings of state courts in the
sheence of “exceptional cireumstances.” Fry Roofing Co. v.
Wood, 344 U. 8. 157, 160 (1052),

The California Court of Appeal stated that ite review of
the State’s system of wine pricing was “controlled by the rea-
soning of the [California] Supreme Court in Rice [supra].”
90 Cal, App. 3d, at 983, 153 Cal. Rptr., at 761. Therefore, we
turn to that opinion’s treatment of the state interests in
resale price maintenance for distilled liquors,

In Rice, the State Supreme Court found two purposes behind
liquor resale price maintenance: “to promote temperance and
orderly market conditions.” 21 Cal, 3d, at 451, 579 P, 2d, at
480."" The court found little correlation between resale price
maintenance and temperance, It cited a state study showing
& 42% increase in per capita liguor consumption in California
from 1950 to 1972, while resale price mammtenance wag in effect.
Id., at 457458, 579 P, 2d, at 404, citing California Dept. of
Finance, Aleohol and the State: A Renppraisal of California’s
Alcohol Control Program, xi, 15 (1074), Such studies, the
ecourt wrote, “at the very least raise a doubt regarding the
justification for such laws on the ground that they promote
temperance,” Ibid"

13 The Culiformia Court of Appea! found no additional state interests in
the ipstant ecawe. 00 Cal. App. 3, at 984, 153 Cal, Rptr., at 760-761.
That court rejected the suggestion that the wine price progrum was de-
pigued to profect the State's wine industry, pointing out that the statutes
"do not distinguish between California wines and imported wines™ Fhid,

4 Bee Seagram & Sons v. Hostetter, 384 U, 8, 35, 30 (1966) (citing study
concluding that resule price muintenanes in New York State had “po
pignificapt effect upon the consumption of alecholic beverages'),
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The Rice opinion identifled the primary state interest in
orderly market conditions as “protect{ing] smel] licensees
from predatory pricing policies of large retailers.” [Id,, at 456,
578 P, 2d, at 493" In gavging this interest, the eourt
adopted the views of the Appeals Board of the Alecholie
Beverages Control Departiment, which first ruled on the elaim
in Rice. The state agency “rejected the argument that fajr
trade lawe were necessary to the economic survival of small
retailers. . , )" Ibid, The agency relied on a congressional
study of the impact on small retailers of fair trade laws enacted
under the Miller-Tydings Aet, The study revealed that
“states with fair trade laws had a 55 per cent higher rate of
frin failures than free trade states, snd the rate of growth
of small retail stores in free trade states between 1956 and
1972 was 32 per eent higher than in states with fair trade
laws,” [Ibid,, citing 8, Rep. No. 94466, f4th Cong,, 1st Sess.,
3 (1975). Poinuting to the congressional abandonment of fair
trade in the 1975 Consumer Goods Pricing Act, see p. 5,
supra, the State Supreme Court found no persuasive justifica-
tion to continue “fair trade lawe which eliminate price coni-
petition among retailers,” 21 Cal, 3d, at 457, 579 P. 2d, at
404. The Court of Appeal came to the same conelusion with
regpect to the wholezale wine trade. 90 Cal. App. 3d, at 983.

We have no bagis for disagresing with the view of the Cali-
fornia courts that the asserted state interests are less substan-
tial than the national poliey in favor of competition. That
evaluation of the resale price maintenance system for wine is
reasonable, and is supported by the evidence cited by the State
Supreme Court in Rice. Nothing in the record in this case
suggests that the wine prieing aystem helps sustain small
retail establishments. Neither the petitioner nor the State

11 Tha California Supreme Court alsp stated that orderly market gondi-
tions might “reduce excessive competition, thereby encouraging temper-
ance.” 21 Cal 3d, at 456, 5v0 P. 2d, at 483, The concern for tempetunce,
however, was considersd by the ecourt ss an independent gtato indorest
in resals price maintennnce for liguor.
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Attorney General in his amicus brief has demonstrated that
the program inhibits the consumption of alecohol by Cali-
fornians, We need not congicder whether the legitimate state
interests in temperance and the protection of small retaileps
ever could prevail against the undoubted federal interest in a
competitive economy. The unsubstantiated state concerns
put forward in this case simply are not of the same stature as
the goals of the Sherman Act.

We conclude that the California Court of Appeal correetly
decided that the Twenty-first Amendment provides no shelter
for the violation of the Sherman Act caused by the State’s
wine pricing program?* ‘The judgment of the California
Court of Appeal, Third Appellate District, is

Affirmed,

Mr. Juerice BRENNAN did not take part in the consideras
tion or decision of this case,

10 Sines Mideal requested only injunetive relief from the state court,
there is no question before us involving linbility for damages under 18
U.8.C. §15
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Mz, Juarice PoweLy delivered the opinion of the Court.

In a state-court action, respondent Mideal Aluminum, Ine,,
s wine distributor, presented a successful antitrust challenge
to California’s resale price maintenance and priece posting stat-
utes for the wholesale wine trade. " The imue in this case is
whether those state laws are shielded from the Sherman Act
by either the “state action” doetrine of Parker v. Brown, 317
U. B. 341 (1943), or §2 of the Twenty-first Amendment,

X
Under § 24866 (b) of the California Business and Profes-
sions Code, all wine producers, wholesalers, and rectifiers must
file with the State fair trade contracts or price schedules,! If

a wine producer has not set prices through a fair trade con-
tract, wholesalers must post a resale price schedule for that

1 The statute provides:

"Each wine grower, wholegaler licedsed to gell wine, wine rectifier, and
rectifier shall;

“{a) Post o schedule of relling prices of wine to retuilers or consumers
for which his resale price is not governed by a fair trade contract made
by the person who owna or controls the brand.

“(b) MMake and file & fair trade contraet and file o schedule of resale
prices, if he owns or controls & brand of wine resold to retailers or
eomsumers.” Cal. Bus, & Prof. Code § 248568 (West 18684).
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producer’s brands, [fd., § 24866 (a), No state-licensed wine
merchant may sell wine to a retailer at other than the price
get “either in an effective price schedule or in an effective fair
trade contract. . . .” Jd., § 24862 (West Supp. 1879).

The State is divided into three trading areas for adminis-
tration of the wine pricing program. A single fair trade con-
tract or schedule for each brand sefs the terms for all whole-
gale transactions in that brand within a given trading area.
Id,, §8 24862, 2486424865 (West Supp. 1979). Similiarly,
state regulations provide that the wine prices posted by a
single wholesaler within a trading area bind all wholesalers
in that area. Mideal Aluminum, Inc. v. Rice, 90 Cal. App.
3d 979, 983-084, 133 Cal. Rptr. 757, 762 (1979). A licensee
seling below the established prices faces fines, license suspen-
gion, or outright license revoeation, Cal. Bus. & Prof. Code
§ 24880 The State has no direet control over wine prices,
end it does not review the reasonableness of the prices set by
wine dealers.

Mideal Aluminum, Ine, is 8 wholesale distributor of wine
in Southern California. In July 1978, the Department of
Aleoholic Beverage Control charged Mideal with selling 27
cases of wine for less than the prices set by the effective price
schedule of the E & J Gallo Winery. The Department also
alleged that Mideal sold wines for which no fair trade contract
or schedule had been filed. Mideal stipulated that the allega-~
tions were true and that the State could fine it or suspend
its license for those transgressions, App. 19-20, Mideal then
filed a writ of mandate in the California Court of Appeal for
the Third Appellate Distriet asking for an injunction against
the Btate's wine prieing system.

The Court of Appeal ruled that the wine pricing scheme
restraing trade in violation of the Sherman Aet, 15 T, 8, C,

2 Licenaess that sell wine below the priees specified in fuir trade con-
traota or schedules wlso muy be subjeet to private damage suits for nofair
competition, [d,, § 24752,
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§1 et seg. The court relied entirely on the reasoning in Rice
v. Alcoholic Beverage Conirol Appeals Bd., 21 Cal, 3d 431,
579 P, 2d 476 (1878), where the California Supreme Court
struck down parallel restrictions on the sale of distilled liquors,
In that case, the court held that because the State played
only a passive part in liquor pricing, there was no Parker v.
Brown immunity for the program.

“In the price maintenance program before us, the state
plays no role whatever in setting the retail prices. The
prices are established by the producers according to their
own economic interests, without regard to any actual or
potential anticompetitive effect; the state's role is re-
stricted to enforeing the prices specified by the producers,
There is no control, or ‘pointed re-examination,’ by the
state to insure that the policies of the Sherman Act are
not ‘unnecessarily subordinated' to state policy.” 21
Cal. 3d, at 445, 579 P, 2d, at 486.

Rice also rejected the claim that California’s liquor prie-
ing policies were protected by & 2 of the Twenty-first Amend-
ment, which insulates state regulation of intoxicating liquors
from many federal restrictions. The court determined that
the national poliey in favor of eompetition should prevail over
the state interests in liquor price maintenance—the promotion
of temperance and the preservation of small retail establish-
ments, The court emphasized that the California system
not only permitted vertical control of prices by producers, but
also frequently resulted in horizontal price fixing, TUnder the
program, many comparable brands of liguor were marketed
at identical prices.' Referring to congressional and state
legislative studies, the court observed that resale price main-

3 The court vited record evidence that in July 1978, five leading brands
of gin each sold in California for $4.80 for 4 fifth of a gallon, and that
five leading brands of scotch whiskey sold lor sither 88.30 or 8840 a fifth,
Rice v. Alcoholic Beverage Control Appeals Bd, 21 Cal. 3d 431, 4564, and
nn, 14, 16, 579 P. 2d 476, 401-492, and nn, 14, 16 (1978).
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tenance has little positive impact on either temperance or
small retail stores, See pp. 14-15, infra.

In the instant case, the State Court of Appeal found the
analysis in Rice squarely controlling. 90 Cal, App., at 984,
153 Cal. Rptr., at 760. The ecourt ordered the Department of
Aleoholie Beverage Control not to enforce the resale price
maintenance and price posting statutes for the wine trade,
The Department, which in Kice had not sought eertiorari from
this Court, did not appeal the ruling in this case* An appeal
was brought by the California Retail Liguor Dealers Associa-
tion, an intervenor." The California Supreme Court declined
to hear the case, and the Dealers Association sought certiorari
from this Court. We granted the writ, — U, 8, — (1979},
and now affirm the decision of the state court,

I

The threshold question iz whether California’s plan for
wine pricing violates the Sherman Aet, This Court has ruled
consistently that resale priee maintenance illegally restraing
trade. In Dr. Miles Medical Co, v. Park & Sons Cn,, 220 U, 8,
373, 407 (1911), the Court observed that such arrangements
are ‘‘designed to maintain prices . . , , and to prevent com-
petition among those who trade in [competing goods].” See
Albrecht v. The Herald Co.,, 380 U, 8, 145 (1968); [niled
States v. Parke, Davis & Co,, 362 U. 8, 20 (1960); United
States v, Schrader's Son, Inc., 262 U. 8. 85 (1920). For many
vears, however, the Miller-Tydinga Aet of 1937 permitted the
States to authorize resale price maintenance, 50 Stat, 693,
The goal of that statute was to allow the States to protect

#The Btate pleo did not appes] the decwmon in Capiscean Corp. w.
Alpoholic Bewerage Control Appeals Bd, 87 Cal App. 3d 096, 151 Cal.
Rptr, 402 (1979), which used the analveiz in Rice to invalidate Californin’s
resale price maintenance scheme for retal! wine sules to consumers,

5 The California Retaill Liquor Dealers Association, & trade association
of independent retail liguor dealers ih California, claims over 3,000
members.
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small retail establishments that Congress thought might other-
wise be driven from the marketplace by large-volume dis-
counters. But in 1975 that congressional permission was
rescinded. The Consumer Goods Pricing Act of 1875, 89 Stat.
801, repealed the Miller-Tydings Act and related legislation.?
Consequently, the Sherman Aect's ban on resale price majn-
tenance now applies to fair trade contracts unless an industry
Or program enjoys a special antitrust immunity,

California's gystem for wine pricing plainly constitutes resale
price maintenance in violation of the SBherman Act. Schweg-
mann Bros, v. Calvert Corp,, 341 U, B, 384 (1951); see
Albrecht v. The Herald Co., supra; Kiefer-Stewart Ca, v.
Seagram & Sons, 340 U. 8. 211 (1951) : Dr. Miles Medical Co,
v, Park & Sonsg Co., supra, The wine producer holds the
power to prevent price competition by dictating the prices
charged by wholesalers. As Mr. Justice Hughes pointed out
in Dr. Miles, such vertical control destroys horizontal eompeti-
tion as effectively as if wholesalers “formed a combination
and endeavored to establish the same restrictions . . . by
agreement with each other.” 220 U. 8, at 408" Moreover,
there can be 1o claim that the California program is simply
intrastate regulation beyond the reach of the Sherman Act,
See Schwegmann Bres. v, Calvert Corp., supra; Burke v. Ford,
380 T7. 8. 320 (1967) (per curigm).

8 The congressional reports accompanying the Consumer Goods Pricing
Aet of 1075, B9 Btst. 801, noted that repeal of fair trade authority
would not alter whutever power the States hold under the Twenty-frst
Amendment to control liguor prices. B, Hep., No. 84466, 94th Cong,
Ist Sess, 2 (1975): H, R. Hep. No. 94-341, f4th Cong,, 1st Bess., 3, n. 2
(1975). We consider the effect of the Twenty-firet Amendment on this
case in Part IIT, infra.

" In Rice, the California Bupreme Court, found direct evidence that resals
price maintenance resulted in horigontal price fixing. See p. 3, eupra,
and n. 3. Although the Court of Appeal made no such specific finding in
this cage, the court noted that the wine pricing system “ecannot be upheld
for the same reasons the retail price maintenanee provigions were declaned
invalid in Rice.” Mideal Alwminum, The. v. Rice, 90 Cul. App. 3d 878,
983, 163 Cal. Rptr 757, 760 (1879},
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Thus, we must consider whether the State's involvement in
the price-setting program is sufficient to establish antitrust
immunity under Parker v. Brown, 317 U, 8, 341 (1943). That
immunity for state regulatory programs iz grounded in our
federal structure. “In a dual system of government in which,
under the Conatitution, the states are sovereign. save only as
(Congress may constitutionally subtract from their authority,
an unexpressed purpose to nullify a state’s control over its
officers and agents is not lightly to be attributed to Congress.”
Id., at 351. In Parker v. Brown, this Court found in the
Sherman Act no purpose to nullify state powers. Because the
Act is directed against “individual and not state action,” the
Court econcluded that state regulatory programs could not
viclate it. [d., at 352,

Under the program challenged in Parker, the state Agrioul-
tural Prorate Advisory Commission authorized the organiza-
tion of Incal cooperatives to develop marketing policies for the
raisin crop, The Court emphasized that the Advisory Com-
mission, which was appointed by the governor, had to approve
cooperative policies following public hearings: “I1 is the state:
which has ereated the machinery for establishing the prorate
program. . , . [I]t is the state, acting through the Commis-
sion, which adopts the program and enforces it. . ..” Id., at
3562. In view of this extensive official oversight, the Court
wrote, the Sherman Act did not apply. Without such over-
sight, the result could have been different. The Court ex-
pressly noted, “a state does not give mnmunity to those who
violate the Sherman Act by authorizing them to violate it,
or by declaring that their action is lawful. . . .” [d., at 351.

Several recent decisions have applied Parker's analysis. In
GFoldfarb v. Virginin State Bar, 421 U. 8. 773 (1975), the Court
concluded that fee schedules enforced by a state bar associa-
tion were not mandated by ethical standards established by the
State Bupreme Court, The fee schedules therefore were not
immune from antitrust attack. “It is not enough that . . .
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anticompetitive conduct is ‘prompted’ by state action; rather,
anticompetitive conduct must be compelled by direction of the
State acting as sovereign,” Id., at 791, Similarly, in Cantor
v. Detroit Edison Co., 428 U, 8, 578 (1976}, a majority of the
Court found that no antitrust immunity was conferred when
a state agency paseively aceepted a public utility’s tariff, In
contrast, Arizona rules sgsinst lawyer advertising were held
immune from Sherman Act challenge because they “reflect[ed)
8 clear articulation of the State's poliey with regard to pro-
fessional behavior” and were “subject to pointed re-examina-
tion by the policymaker—the Arizona Supreme Court—in
enforcement proceedings.” Bates v, Stete Bar of Arizons, 433
T. 5. 350, 362 (1977).

Only last Term, this Court found antitrust immunity for &
California program requiring state approval of the loeation of
new antomobile dealerships. New Motor Vehicle Bd. of Calif.
v, Orrin W, Foz Co,, 439 U, 8, 86 (1978). That program
provided that the State would hold a hearing if an automohile
franchisee protested the establishment or relocation of a com-
peting dealership, [d,, at 103. In view of the State's active
role, the Court held, the program wes not subject to the
Bherman Act. The “clearly articulated and affirmatively
expresaed” goal of the state poliey was to “displace unfettered
business freedom i the matter of the establishment and relg-
cation of gutomobile dealerships,” Id,, at 100,

These decisiona establish two standards for antitrust immu-
nity under Parfer v. Brown. First, the challenged restraint
must be “one elearly articulated and affirmatively expressed
as state policy”; second, the poliey must he “actively super-
vised" by the Btate itself. Cify of Lafayette v. Loutsiana
Power & Light Co, 435 T, 8, 380, 410 (1978) (opinion of
Brunwaw, J.}.* The California system for wine pricing satis-

B Bee Novmon's On the Waterfront, Ine. v. Whentiey, 444 F. 2d 1011, 1018
(CA3 1071) ; Ashenlle Toliposo Bd. v, FTC, 2838 F. 2d 502, 508-510 (CA4
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fies the first atandard. The legislative policy is forthrightly
stated and clear in its purpose to permit resale price mainte-
nance. The program, however, does not meet the second
requirement for Parker immunity, The State simply author-
izes price-setting and enforces the prices established by private
parties. The Sfate neither establishes prices nor reviews the
reasonableness of the price schedules; nor does it regulate
the terms of fair trade contracts, The State does not moni-
tor market conditions or engage in any “pointed reexamina-
tion" of the program.” The national policy in favor of
competition cannot be thwarted by casting such a gauzy
cloak of state involvement over what is essentially a private
price fixing arrangement, As Parfer teaches, “a state does
not give immunity to those who violate the Sherman Act by
authorizing them to violate it, or by declaring that their action
is lawful, ..." 817 U. 8, at 351

I11

Petitioner contends that even if California’s system of wine
pricing is not protected state action, the Twenty-first Amend-
ment bers application of the Sherman Aet in this case. Sec-
tion 1 of that Amendment repealed the Eighteenth Amend-
ment's prohibition on the manufacture, sale or transportation
of liquor. The second section reserved to the States certain
power to regulate traffic in liquor: “The transportation or
importation into any State, Territory, or possession of the

1658) + Note, Parker v. Brown Revisited: The Btate Action Doctrine After
Foldfarh, Cantor, atd Bates, 77 Colum. L. Hev. 298, U16 (1877),

# The Califormia program contruste with the approach of those Btates
that eompletely control the distribution of liguor within their boundsries.
E, g., Vu, Code 8§ 4-15, 428 (Repl, Val. 1879). Such romprehensive reg-
ulation would be immune frn the Sherman Aet under Parker v. Brown,
317 U, B. 341 (1943), since the State would “displace unfettered business
freedon” with its own power. New Mofor Vehicle Bd. v. Orrin W, Foz
Co., 430 T. 8. 896, 109 (1978); see Stqte Board v. Young'e Markst Co,
209 17, &, 59, 68 (1838),
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United States for delivery or use therein of intoxicating
liquors, in violation of the laws thereof, is hereby prohibited.”
The remaining question before us is whether §2 permits
California to countermand the congressional policy—adopted
under the commerce power—in favor of competition,

A

In determining state powers under the Twenty-first Amend-
ment, the Court has focused primarily on the langnage of the
provision rather than the history behind it. State Board v.
Young's Market Co.,, 200 U, 8, 58, 63-64 (1938)." In terms,
the Amendiment gives the States control over the “transporta-
tion or importation” of liquor into their territories. Of course,
such econtrol logically entails cousiderable regulatory power
not strictly limited to importing and transporting aleohol.

1 The approach is supported by sound canons of constitutional inter-
pretation and demonstrates u wise reluctance to wade into the eomplex
currents  heneath the congressional proposal of the Amendment and
ita ratification in the stute vonventions. The Benate sponsor of the Amend-
ment resolution aaid the purpose of §2 was “to restore to the States . . .
ahsolute control in effeet over interstate commerce affecting intoxi-
cating lguors. , . " 7A Cong. Rec, 4143 (1%33) (remarks of Sen.
Blaine), Yet he alio made statements supporting Mideal's claim that §2
wus desipned only to ensure that “dry” States could not be foree by the
Federol Govermment to permit the asle of liguor, Bee id., at 4140-4141.
The sketehy records of the stute conventions reflect no consensus on the
thrust of § 2, although delegates at several conventions expressed their hope
that state regulation of liguor traffic would begin immediately. E. Brown,
Rutifieation of the Twenty-first Amendment to the Constitution 104
(1938) (Wileon, Prexident of the Idshe Convention)i id., at 181-182
(Darnall, President of Muryland Convention) ; 1d., at 247 {(Gaylord, Chair-
man of Miesouri Convention); id, st 480473 (resclution adopied at
Washington Convention calling for state actlon “to regulate the liguor
truffic”). Bee genernlly Note, The Effect of the Twenty-first Amendment
on Biate Authority to Control Intoxieating Liguors, 75 Colum. L. Rev,
1678, 1680 {1875); Note, Eronomis Localism i Btute Aleoholic Beverage
Laws—Esperienre Tnder the Twenty-first Amendment, 72 Harv. L. Rev,
1146, 1347 (1050),
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Ziffrin, Ine. v. Reeves, 308 U, 8. 132, 138 (1939). We should
not, however, lose sight of the explicit grant of authority.

This Court’s early decisions on the Twenty-first Amend-
ment recognized that each State holds great powers over the
importation of liquor from other jurisdictions. Young's Mar-
ket, supra, concerned a license fee for interstate imports of
aleohol; another case focused on a law restricting the types
of liquor that eould be imported from other States, Meahoney
v. Jogeph Triner Corp, 304 U. 8, 401 (1938); two others
involved ‘‘retaliation” statutes barring imports from States
that proseribed shipments of liquor from other States, Finch &
Co. v. MeKittrick, 305 U, 8. 395 (1939) ; Indignapolis Brewing
Co. v. Liguor Control Comm'n, 305 U. 8, 391 (1938)., -The
Court upheld the challenged state authority in each case,
largely on the basis of the States' special power over the
“importation and transportation” of intoxieating liquors., Yet
even when the States had acted under the explicit terms of
the Amendment. the Court resisted the contention that §2
“freed the States from all restrictions upon the police power
to be found in other provisions of the Constitution.” Young’s
Market, supra, 220 U_8., at 64,

Subsequent decisions have given “wide latitude” to state
liquor regulation, Seagram & Sons v. Hostetter, 384 U, 8, 35,
42 (1966), but they also have stressed that important federal
interests in liquor matters survived the ratification of the
Twenty-first Ainendment., The States cannot tax imported
liquor in violation of the Export-Tmport Clause. Department
of Revenue v, James Beam Co,, 377 U, 8. 341 (1964). Nor
can they insulate the liquor industry from the Fourteenth
Amendment’'s requiremnents of equal protection, Craig v,
Boren, 420 U, 8. 190, 204-200 (1876), and due process, Wis-
consin v, Constantineau, 400 17, 8, 433, 436 (1970).

More difficult to define, however, is the extent to which
Congress can regulate liquor under its interstate commerce
power. Although that power is directly qualified by §2, the
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Court has held that the Federal Government retains some
Commerce Clause authority over liguor. In Jameson & Co. v,
Margenthau, 307 U, 8. 171 (1838} (per curiam), this Court
found no violation of the Twenty-first Amendment in a
whiskey labeling requirement preseribed by the Federal Aleo-
hol Administration Aet, 49 Stat. 877 (1935). And in Ziffrin,
Ine, v, Reeves, supra, the Court did net uphold Kentucky's
system of licensing liguor haulers until it wes satisfied that the
state program was reasonable, 308 U. 5., at 138

The contours of Congress’ comimerce power over liquor were
gharpened in Hostetter v, Idlgwidd Liguor Corp,, 377 U, 8, 324,
331-332 (1964,

“To draw a conclugion , , , that the Twenty-firat
Amendment has somehow operated to ‘repeal’ the Com-
merce Clayse wherever regulation of intoxicating liquors
is coneerned would, however, be an absurd oversimplifi-
cation. If the Commeree Clause had been pro tonto
‘repealed,’ then Congress would be left with no regulatory
power over interstate or foreign commerce in intoxicating
liquor, Such a conclusion wounld be patently hizarre and
is demonstrably incorrect.”

The Court added a significant, if elementary. observation:
“Both the Twenty-first Amendment and the Commerce Clause
are parts of the same Constitution, Like other provigiona of
the Constitution, each must be eonsidered in the light of the
other, and in the context of the issues and interests at stake
in any concrete cage” Jd., at 332, See Craig v, Boren, 420
1, 8. 190, 206 (1876).%

nln Nipperi v. City of Richwmond, 327 T, 8. 416 (1944), the Court’
commanted i & footnote:
TE]ven the commerss in intoxicating liguory, over which the Twenty-first
Amendment. gives the Btates the highest degree of sontrol, = not slto-
gether bevend the reach of the federal commeres power, at any rate when
the Htafe’s regulution squuarely ponflicts with regulation oposed by Con-
grese. . . ' Jd, st 425, 0. 16,
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This pragmatic effort to harmonize state and federal powers
hea heen evident in several decisions where the Court held
liquor companies liable for anticompetitive conduet not man-
dated by s State. See Kiefer-Stewart Co. v. Beagram &
Sons, 340 U. 8, 211 (1931): United States v. Fronkfort
Distilleries, Tne., 324 1. 8. 203 (1945). In Schwegmann
Bros, v, Calvert Corp,, 341 17, &, 384 (1951), for example, a
liquor manufacturer attempted to force a distributor to com-
ply with Louistana's resale price maintenance program, a pro-
gram similar in many respects to the California system at
1ssue here. The Court held that because the Louisinna stat-
ute violated the Sherman Aet, it could not be enforced againat
the distributor. Fifteen years later, the Court rejected a Sher-
man Aet ehallenge to a New York law requiring liguor dealers
to attest that their prices were “no higher than the lowest
price” charged anywhere in the United States. Seapram &
Sons v. Hostetter, 384 T, ®, 35 (1966)., The Court con-
cluded that the statute exerted “no irresistible economie
pressure on the [dealers] to violate the Sherman Aet in order
to eomply,” but it alse cautioned that “[n]othing in the
Twanty-firat Amendment, of course, would prevent the en-
forcement of the Sherman Act” against an interstate con-
spiracy to fix liquor prices,  [d., at 45-46. SRee Burke v, Ford,
380 U. §. 320 (1967) (per curiam).

These decisions demonstrate that there is no bright line
between federal and state powera over liquor, The Twenty-
first Amendment grants the States virtually complete eontrol
over whether to permit unportation or sale of liquor and how
to structure the liquor distribution systern, Although States
retain substantial diserefion to establish other liguor regula-
tiong, those controls may be subject to the federal com-
merce power in appropriate situations, The competing state
ant federal interests ean be reconciled only after eareful seru-
tiny of those concerns in a “concrete case.” Hostetter v, Idle-
wild Liguer Corp., 377 U, 8, at 332,
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B

The federal interest in enforeing the national policy in favor
of eompetition is both familiar and substantial,

“Antitrust laws in general, and the Sherman Aet in
particular, are the Magna Carta of free enterprise. They
are as important to the preservation of economie freedom
and our free-enterprise system as the Bill of Rights is to
the protection of our fundamental personal freedoms.”
United States v. Topeo Assoe,, 405 T, 8, 596, 610 (1972),

See Northern Pacific Ry. v. United States, 456 U, 8. 1, 4
(1958). Although this federal interest is expressed through
a statute rather than a constitutional provision, Congress
“exercig[ed] all the power it possessed” under the Commerce
Clauze when it approved the Sherman Aect. Atiantic Clean-~
ers & Dyers v. United States, 286 T, 3. 427, 435 (1932); see
City of Lafayette v. Lowigiana Power & Light Co., 436 U, §,,
at 398, We must acknowledge the importance of the Aet’s
procompetition poliey.

The state interests protected by California’s resale price
maintenance syatem were identified by the state courts in this
case, 90 Cal, App. 3d, at 983, 153 Cal. Rptr., at 761 and in
Rice v, Aleoholic Beverage Control Appeals Bd,, 21 Cal. 3d,
af 451 579 P. 2d, at 490.* Of course, the findings and
conclusions of those courts are not binding on this Court
to the extent that they undercut state rights guaranteed by the

12 As the uousual posture of this case reflects, the State of California
has zhown lgss than an enthusiastic interest in its wine pricing system.
Ae we noted, the state sgency responsible for administering the program
did not appeal the decision of the Culifornia Court of Appeal. See p, 4,
supra; Tr, of Oral Arg, 20, Instead, this aetion has been maintained by
the Culifornin Retail Tiquor Dealers Association, u private intervenor, But
neither the intervenor nor the State Attorney General, who fiked & brief
amicus curige in support of the legislutive schome, has specified any state
interests protected by the resale price maintenance system other than
those noted in the state eourt opinions cited io text,



T8-07—0OFINION
14 CALIFORNIA LIQUOR DEALERE ». MIDCAT ALTMINTIM

Twenty-first Amendment, See Hooven & Allison Co. v.
Euvatt, 324 U. 8. 652, 6560 (1943); Creswill v. Knights of
Pythias, 225 U, S. 246, 261 (1912). Nevertheless, this Court
aceords “respectful consideration and great weight to the views
of the state's highest court” on matters of state law, Indiana
ex rel. Anderson v, Brand, 303 U. 8, 85, 100 (1938), and we
customarily accept the factual findings of state courts in the
absence of “exceptional ecircumstances.” Fry Roofing Co. v.
Wond, 344 U, 5, 157, 160 (19852),

The California Court of Appeal stated that its review of
the State's system of wine pricing was “controlled by the rea-
soning of the [California] Supreme Court in Rice [supral.”
90 Cal. App. 3d, at 983, 153 Cal. Rptr,, at 761. Therefore, we
turn to that opinion’s treatment of the state interests in
resale price maintenance for distilled liquors,

In Rice, the State Supreme Court found two purposes behind
liquor resale price maintenance: “to promote temperance and
orderly market conditions.” 21 Cal, 3d, at 4561, 579 P, 2d, at
400" The court founud little correlation between resale price
maintenance and temperance. It cited a state study showing
8 42% increase in per eapita liquor consumption in California
from 1950 to 1972, while resale price maintenance was in effeet,
Id., at 457458 579 P. 2d, at 404, citing California Dept, of
Finance, Aleghol and the State: A Reappraisal of California’s
Alechol Control Program, xi, 15 (1974). Such studies, the
court. wrote, “at the very least raise a doubt regarding the
justification for such laws on the ground that they promote
temperance,” [bid

13 The Californis Court of Appeal found no additional state interests in
the inwtant case. B0 Cal. App. 3d, at 984, 153 Cal, Bptr., at 760-761.
That epurt rejected the sugpestion that the wine prics program wae de-
slgned to protect the State’s wine industry, pointing out that the statutes
"do not distinguish between Culifornin winee and imported wines” Ibid,

14 Bee Seagram & Soms v, Hogtetter, 354 71, 8, 35, 39 (1968) (citing study
concluding that resule price maintenance in New York State hud “no
gignificant effeet upon the consumption of alecholie beverages™),
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The Rice opinion identified the primary state interest in
orderly market conditions as “protect[ing] small licensees
from predatory pricing policies of large retailers.” [d., at 458,
570 P, 2d, at 483" In gauging this interest, the court
adopted the views of the Appeals Board of the Alecholie
Beverages Control Department, which first ruled on the claim
in Rice. The state agency “rejected the argument that fair
trade laws were nebtessary to the economie survival of small
retailers, , . "' Ibid. The agency relied on & congressional
study of the impact on small retailers of fair trade laws enacted
under the Miller-Tydings Act. The study revealed that
“gtates with fair trade laws had a 55 per cent higher rate of
firm failures than free trade states, and the rate of growth
of small retail stores in free trade states between 1956 and
1872 was 32 per cent higher than in states with fair trade
laws.” [Ibid., citing B, Rep, No, 94-466, 94th Cong., 1st Sess.,
3 (1975). Pointing to the congressional abandonment of fair
trade in the 18975 Consumer Goods Pricing Act, see p. b,
gupra, the State Supreme Court found no persussive justifica~
tion to continue “fair trade laws which eliminate price com-
petition among retailers.,” 21 Cal, 3d, at 457, 570 P. 2d, at
484, The Court of Appeal came to the same conclusion with
respect to the wholesale wine trade. 80 Cal. App. 3d, at 983.

We have no basis for disagreeing with the view of the Cali-
fornia courts that the asserted state interests are less substan-
tial than the national policy in favor of competition. That
evaluation of the resale price maintenance system for wine is
reasonable, and is supported by the evidence cited by the State
Supreme Court in Rice, Nothing in the record in this case
suggests that the wine pricing svstem helps sustain small
retail establishments, Neither the petitioner nor the State

18 The California Supreme Court alse stated that orderly market eondi-
tions might "reduce excessive competition, thersby encouraging temper-
snce.” 21 Cal. 3d, at 456, 579 P. 2d, o 483, The concern for temperance,
however, wae considered by the court ss an independent state mterest
in resale price maintenanoe for liguor.
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Attorney General in his amicus brief has demonstrated that
the program inhibits the comsumption of alechol by Cali-
fornians, We need not consider whether the legitimate state
interests in temperance and the protection of small retailers
ever could prevail againgt the undoubted federal interest in a
competitive economy. The unsubstantiated state concerns
put forward in this case simply are not of the same stature as
the goals of the Sherman Act.

We conclude that the California Court of Appeal correctly
decided that the Twenty-first Amendment provides no shelter
for the violation of the Bherman Act caused by the State’s
wine pricing program.” ‘The judgment of the California
Court of Appeal, Third Appellate Distriet, is

Affirmed.

Mg. Justice Brexwaw did not take part in the considera-
tion or decision of this case.

18 Sinca Mideal requested only injunctive relief from the state court,
there is na guestion before us involving liability for damages under 15
U.8C 515
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