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COMBATING LEGAL ETHNGCENTRISM:
Comparative Law Sets Boundaries

Nora ¥. Demleitner

The pulse of traditional comparative law n the Binjted States has slowed
down deamatically—becoming fanl and almosi indiscemible.  The dual
attacks of postmyodernism awd plabalization have wndermined the already
amorphous purpose of comparanive law and displaced w with more madem
and trendy jurisprudentizl doctrines and diories of intermational or global
Tawr,

As 3 result, comparadve kbaw is in 3 state of disorictuation; inside and
owsede of legal acadenyia, 1t appears irrelevant and owdared. Compatalive
faw schilars seem uwnable o Jefine and dewvelop comparative law as a
coherent field of scholarship that serves any social purpose.! The reasons far
this lack of ocus are manifold:

[Mlany of [the comparative law echniques amd methods] were
developed 10 Lhe Late pinslesat cediury ., Jamd] Like te legal
scroned of which they were 3 pan, ey have nol prioved fully
adequate to (e omalysis of coolemporary prodlems, . . . T
conceptund Apparans developed in e belle rpogue of comparatise
Taw was characieristic of the normal legal tciepce of that period. N
coocentcated on [ormal rules, inshtulions, amnd prscedure; it 1ok
the pomacy of pravate law for granied, Jargely ignonng pablic law;
and its sourees-ollaw thoory assumed the cenirality of cage law n
the AnglosAmencan spstems: and of vl codes o the Romiang.
CrefEnanic Systems.

* Visaing Prodesenr, Universane af Michigan Paw Scheal (Fall 1999) Profeseer, %
MWary's Liniversioe Scheol of Law . San Anomo, Texgs, B A, Bae College, 1989 1 [, Tale
Law Seheed, 1993, LL M. Denrgergwn Unierdiy Law Conigr, L3 Many thanks fir goeanes
msighes aml crecurageoraenl ge o e participasds ol the Comprartine Law canfercnces al Lhe
Uneversidy af Bhichigan and the Uroveruty nd Caisfomia, Hadings Tallege af the Law,
par=ipanis ac e panel dieoussan an Camparaise Law a che L9798 Law & Scchery Tanference,
Dravid Crerter. lames Gordfey, Helmu Hesst, Mare Mo, 1eslye Ohicrg | Michael Smigh, and
fune Sealr

I, CF Bhavdd M. Towbek & Marc Galanter, Sofefoes in Se{FEarradpemety: S Refleclion
an T Cridir én Law cnd Oewelopmend STadies i the Lndled Stafee 1974 WE L. REV. LIG2, L06G3
(L97d] fdcswcobing sale af ~law and dewvelopmen: sod2ec™ in e eely 18050

I. MaRY ANH GLEYDOMN, ABHETION sl DIVOXCE 19 WESTERM Law 5 (L9ET].
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138 ARIZONA STATE LAW JOLRNAL [Anz. 5t LI

In addition, cotnparative law focused on contrasting national legal systems
rather than exammning the non-dominant pr informel sub-systems within te
dominant legal situchuce o the developing international syster.

The apparent apathy and lack of diretfion o the field might zfso be
connecied (o the pracncal focws of comparaiive law in the past. Comparative
law has tradiionally sérved two owerarching purposes,  First, comparative
law promised o provide insighis on our own legal order whrourh a
comparison with other fegal sysiems,  However, modern jurisprudential
docirings, such as critical legal srudigs, legal feminism, law and economics,
and cratical race studiss, have replaced comparative law by playing thal role
i & more challenging, provocative and appealing way.

The sccond purpase of comparative law was to illuminace the strectures
and internal processes of foreign legal sysiems, either for the pumose of
legal harmonizatéen, oc o Eolimale negobialions with foreign lavwyers and
busimess entes. However, these goals appear irrelevant and ourdated in
light of 0.3 federalism and the convergence within the imemational legal
system.? [n the garly twenrieth century Justice Brandeis commented that the
states in the U5, federal systemn may serve as legal laborataries . Why look
abroad lor cxamples of distiner legal approaches if different ideas can be
developed and wsied in 4 mors homogeoeous and therefore more ransferable
settiing?  And why look abroad if our own legal order appears o diffecen
arml maybe even superiar thai it is difficull or impracical o implement legpal
deas from abroad at home?  Ancther more recent development seems to
render the comparative SnIerprise &vén more unnecessary.  With the export
of L5, business laws and procedure, foreign legel systems increasingly
rescanbte our own.  IF that is the case, why compare thess Syslems to our
awrn al all™

Y. Inconmsd io mamy Weaern Buropezn cocnieses which raquire dowcde liw commisaions
v ctaain informarion cn fweign legal syscems B2fode PO ing P Iogislaion, neilker dhe chamers
aff srace |aw fgviting faMMISiine M e Astwritm Law lnadilee operate under simibar masdaes.,
Eee Ene Bein. U Mitcted-and Monuees of Comperoiive Low, 71 8w, 1 L REv. 19H. 200
RT

1. Gee Mew Hale [oz Co v, Lxebmann, J35 105, 263, 301 149370 (Brundeiz, 1., Jisserding).

5. lohn Langbesn has called the "wenlogy . whah i5cm the supericaily of Angla Ameerican
lepal procedure . The Cyln of e Civemom Lawe '™ Jubn H. Langkein, The leflusace of
Comparaner g ature 100 the Liaired Sares, 43 AW, 1 OOmP, L. 535, 551 {14955 e alia Jame
YFodgere. Mesfage tlededrd Worted, 85 A B.AL 1. B9 [(Apr. 1999 (cising 20 & B A, survcy thal
Toued ciphty perocnl wl sarvey respondens conseder che L15. pustios dxifemt “Bhe beal in dhe
wgrid”].

b Atfter World War Il many U 5 compansts ascunetd thal ublimalety managemen oyles
wiauld converge on cheir mafed  fhag beistl Afomed U bchimg of managemer degne 3o
pracrice e Jrel O Wichgdsoh ¢ bl _ Swredy of Seleeird Resrarch on Valeer, Wark Beivefr, aig
vy C ey Amiesded | vt CRLSS-CULTURAL ANALYSE ©F WalVES aw POLITE L ECORoM
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31:73 COMBATING LEGAL ETHNQCENTRISM T34

Because of these global changes, legal disciplines other than compatative
law might be berter sinated 1o anzlyze foreign legal systems, For example,
if knowledge abour a foreign system per se is required, then a [oreign law
scholar rather than a comparauvist will b the appropriate source, When
igsues connecied to globalization and intemanorabizanon anse, then publc
am privace internanional lawyers, inernatipnal legal orgamization specialisis,
amd conflicts of laws scholars are considered beter qualificd (o respond than
comparativists.

Will the degline of the recogaition of comparative Law lead us o witmiss
s death” Funeral arrangements may be a bit premature.  Comparative law
has ancdher DppOMUNILY [0 CACVE out an important niche for itself. In a
miulticultural gociely and a more indegraced world, iis inguicies should pursae
the vitimate goal of overconmng prejudice aod sterearyped notiens of othey
cuftures and legal systems.  Like historiang of religion, comparativises should
“ake responaibility, in a pluraline bul sinife-redden world, 0 use the
compacalive Mireor to promMe community rather than disocity. ™ In dhal
way, commparative law ¢an esiablish & unigue place for itsell thal siates il
squarely within postrevlecn discourse a5 well as ke on-going human rights
drhate.

[. THE ETIHNCGCERTRISY OF Law

Where do law and legal order bepin, and where does cultuee and? A
broad interpretation of culiure renders it difficult, of not impossible, 10
delineate the two clearly ® Cuelure is “the ineractive aggregate of common
characleristics that influence a human group's cesponse 10 LS epvirormeant, Y
By tha definition, law and legal ideclogies are a facel of cultuce; they halp
consteuct and deconsiruct culnare.'®  Legal order “encompasses systems of
palitical arcangements, social relanons, imerpersonal interzsctional practices,
economic  prwcesses,  cultoral  catggorizadions,  nommmabive  beliefs.

155pES L9, 2B (Dan Youch, Ir & Lec P Sbepina oda.. TP8E A Semlar develafiens ¢an emw bt
cesarsed imlave.

1 Ruz k. Geass, Srafuny Women aad Kelipior Coaclucons Dwenry-Fovr Trace Lalee f0
TEanay s WeDrd At Ly We ekl i RELRLIONS 32T k5N [A.r-lru:l Sharma ed., Lo

B Fer Muchacl Ko, Compeamg Lepal Cafured oodee Jaen far faey ddvmizy, fa
COMPARING LEGAL CULTURES 1S, [ 31F (D Wl Melkoh od | I5HETE

' SEERT I[OFSTEDE. CULTURE™S CONSEQUERNTES. THTERMATIONAL [rFE R MCES
WoRY FELATED WaLUES 25 (L'2B0).

0 Sem, - BERYHARD CRDSSFELT, THE STRENGTH ARD WEAKNESS OF COMPARATIVL
late A1 {Tong Weir immns | 19900; Perre Lepramd, Agaiast 8 Faropera Ol Code, 50 MoD. L.
Rew a4, ad mon Ha[1997)
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psycholngical habits, philosophical perspectives, and ideological values, ™'
Even shough scholats can soudy faw, culture and society separately, im order
to comprehend the causes, reeanings am consequences of legal and sociecai
change fully, ey mest analyze Lhese thres components fogether.'?
Therelare, comparative law must encompass the study and comparison of
"our™ faw aad society, and the law and socicty of a different proup.”! Thai
meins thal comparalive law “is necessarily inter- and multid isciplinary
seholacship, ™' While many comparanivisg have recopmired and embraced
this comceplion of comparative  law, the traditional pempeciive  of
comparative law differs dramatically becavse it is deeply grounded in the
civil Taw notion of law s 3 science,'!  The comparative study of law,
however, can only be fruitfal ©F i is informed by dala on te acneal operaton
of different legal systems and the rele of e legal sveem withul the gverall
socielal struclure. A roére posiivist approach may comceal blatan
differences or sumdareties in the application of legal rules,'t and therelore
alsn mask critical variations in legal and non-legal culture.  This holds true
for the legal system of the United Statcs where “diversity of praciice™ is
ohen concealed, amdd applics with even more force (o pluralistic legal systems
aiwd sodieties im ouenroil.

The [imitaton on what appears [ike an uobbunded held of comparsons, 15
provided By the term “law.”  Law 15 “a panigular type of social nomms
supported by a sel of valuesfideas wnder the legitimate aulbority/power of a

11 Tand B Avnswondh. thivepdref? ol Cidnenr O e “Recrfoanod af Sibe=er” in
Comparaiwe Law. 82 CORNELL L. BEv. 19, 18 {194

17 Ser Laura Mader, Mfreducifon, ae Law By CULTURE 44D SOCIETY 1, T (Lawrs Hader
ed . LH9T); hlark Wan Hoecke & Mark Warmmngion, fegod Culiuees, fepal Fared pms amd §pgm
Mecenee Fawards a bes Mooel e Compaeareey Law, 47 [T L 8 COMe LD &%, 990 [1599H)

13 The nerm “@ecup™ i snlearsl ly bring uinl feed sehdr “pidup” conmdoy nol dady
fiwei ko Icpal fysleod Bl aléa e oomenl of fosogn sydicme infrndocmk mio "o ™ legal anler
LMt gh magrant wr olbeer Fisme comenunilies. Jee Sein, suora oole 5, at 201 [Yueding Ooe Kahe.
Yreursd whe cookldesd chal = [L]ke wse of comparalve law far pracical purpeees hecomes an abpse
il i el s infisenad hy a Iepaliscic spirn whech ignares shis coneseo of e law "7k

14 Jusanng fagr, A Ogfferes Approach o Jprcpradence T Demedrimd an German Legal
Joprese fagdl Cwlreered, ool Ter Ambivdbereer of Doee, 3 CARDOED WoMer 5L 1. 251, 382 [L7346)
[deseetbimy Toriinid Iogal scxnocy.

15 Srr ¥ivian Orovswshl Coman, Cullveal fmmerrion. Gufrresces oad Ceieganes o [LS5.
Cempurative Low, 46 AM. T CoMp L. 43, &F (Lo5E).

I8 fas RBichard £ Frase, Domparmne Cremiedl fenfice o g Geade o AMSR0AG Ldw
Refarm  HMHow L e Fresech D e, Mow O We P dher, pad Wi Sheundd We Care?, TH CTaL.
L. HEw 37% 551 (LM, oee aien Trubek Jo Salaeuer. fugdfd rede B, 3 063 (CThe comparatiee
lavu e rs saun i Bk And develOdiretd” & wdy o brode il of W feher deribe comparisan af l=gal
el whuh feeld duinindied Sompartioe law Hodics 7).

17, Trebeh & Dalarvcr. swgera me |, 2c E0ED

HeinOnline -- 31 Ariz St. L.J. 740 1999



36731 COMBATING LEGAL ETHNGUENTRISM 7]

certain social crganization. ™'t In that respect, law is different from culire
and requires analysis based on these narrower erms. Whils lepal rules
provide the “hard” I=gal standards, “lepal posiwiares o the form of ideas or
idenlogy. - - hase, onent and revise the legal riles. ™

Comparative 2w promoles "thinking with another set of legal conceprs
and carezories, [s0 that] we can then look back ar our own legal world with a
sense of it as newly strange.™™ Mot unbike feminist legal scholarshop, at its
hest, comparative law can be sensifive to the consequences af laws, skentical
af the legal system's ¢laim to encompass all of social reality and praclice,
and critcal of the [aw’s discourse of dominance. "It confroms os with dur
awn hidden conceptual, ideolopical framewsrk "' Comsequently, il offers
different perspectives o the tradilonal view of the legal system in which we
malured as prople amd as lawyers. ™

But there must he more o comparative law.  §f s sole goal were (o J=armn
abou! cur gum Jaw and culfure, then modern jurispredential theories which
explain the operation of the domestic legal sysiem would be equalby useful.
Vel even acee disturbingly, comparative law--when s excluzive oy 15 10
provide a reflection of owselyes—may lead o a menely superficial analysis
of the foreign system ™ Therefore, it can become a tool of ethnocentrism
arul plEjLLd!iEl:.'“ Croly awareness af its destruckive potentizl will allow
Corparativisis (o avoid those pitfalls ang develop a comparative Taw gdeguate
to combat the ethiwocentrism alicady embedded in Taw,

Al s worst, compatative  Jaw o will mercely  confwm personally,
communally, acd systenmcally preconceved noions aboat the comparaiivisl’s
o system, and most distressingly, other legal systems and culiuees.
Lawyers are prone Do scoepl steceatypes and make assumplions about other
sys1ems sines they are Meguently “caughl by the cthought svstems of their
oo cultuess and the way that dilfarenr dasciplinary lenses an legal stodies

18,  Masg)i Chika, chierr Pireses of Lrgal Muraliom in the Concemporery World, 11 Bamio
JU RIS J2R 2db [10QH)

1% & 241

21 Kinn Lane S=hepprcle, e Hoafonr of Mermalow, fafindiag Legul Awivnomy and che
Relutive Depeadence of Law v the Emd af the Soniel Emoire, 3L & 500y BEY. 17, &35 (15594].

2L, Wan Tleocke & 'Waningoun, suara mees |2, ar 497

i1, My view af wha: American comparaive law 5 and sheuld be 4 dmacically defferens
troon the Euenpean, and expecially tee Ciermgn s 1sean of compararive law S Hper, suoem rone 14,
wl IR (TRroamzren CGecman legal whlars fomieler Jegad scisnde po be pransgnly s pendiel and
dasgiplcna e practiced hs 2 SEveT Ghatog She Boundarest of dis P, 7]

2] CF LFuag NARATAH. DISLOCATING CLLTURES LRE 19T} [ereiquung use ol Thid-Woild
el sl we odie s wlely as “mimar[s] fur Wescrn self-reflection™).

24,  The lerm “elhnuconicism®™ iy wied biere inoils iedibanal reaning,. "Echroceainic® Ras
boen defined as the ~keliel in the superiaricy of ones own ethaic group. ™ WERATER'S 11 ME%
CoOLLEGE DTSRy LBE | 1535},
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screen aul daa. "™ Rather than questioning 2 previously consiructed reality,
comparalive law can serve 0 affiom unwarramed assumpions about the
“orfwer,” In that way, “'|Blzd comparative law is worse than moe xt 2]) '

The challenge in comparative law is pot merely an intellectual one. Legal
corppacalivists share wilh religious comparativists an emddional attachment 1o
their own religiondaw:™  “For docuweinal law is @ parochial science in the
sense dhal it is of linle concern w e traditional lawyer bow otheer legal
SYS[emE Are ireated, A5 long as his own system is appooached with the proper
regpect. ™™ The affinity for one’s own system implics that any negaiive
findings abous thar sysient wWill be rejpterpreed 5o 2z o be reconeilable with
a world view tha elevares one's domestic sysiem.  For example, abuses that
would lead o the conclusion that a yviolation of hurman rights has oocurred
are considercd mere aberrations at home. [ the same abuses lake place
abroad, however, they are decmed sysiemic, sometimes even culturally
mgramed. For example, inthe Westem world, san, or “widow burming, ™ as
previously praciced o India, i viewad a5 a scrious heman rights vielation
indicative of the [ow value [dian coliuee assigns wioanetl.  Becawse of the
Western definition af free will, however, we Jdo oo deem lace Bfs asd
cosmetic breast enlargements to be human nghts vielations.  Even though
frequently bemoaned, most of socichy wiews them as singular events rather
than gauges of ferale oppression. On the other hand, Westerners often see
st as characteristic of a larger societal problem. While sa@ is defined as a
crime in India, po pressure group has ardsen i Westenm counires 10 advocae
the criminalization of so-called “cosmetic surgery.”

However, the cihnocentrism of law goes yet furher.  Karl Llessellyn
apily s2id:  "Mowkeoe more than in law do you need armoer against that bype
of ethnoeentric and chronoceniric snohibe ry—the smugness of your own tribe
and! your own fimee: We are the Geeeks, aff oihers are barbarians, " Such a
warnng is particularly compealling in fight of the growing comparative focus
on non-Eurcpean societies.  Preconceaved soticns of (he infeniorine of such
legal sysiems are more prevalesd even though they aré increasingly mors
sublle  When anpther legal system s characterized as inferor, two

25, LAURA RALER. HAHWURY [DECLIMY 317 [‘l'!-"}':'_l

if.  CRODSSFELD, Fgpra s 10, ol 30-H] (quidicg Bosiger 257 [clod by van Dot “The
Use of Comparari«e Law by 1he Legibaris e the Hetherbumls”. et eriands Repared o rae Bl
Inrermnziione] Coagners o Compararive Law 37 (1833070

1T, Ser WILLIAM A LESSA & Ly £ YOoOT, READER |15 COMPASATIVE EELMGION: AW
AwTy| poEGL OO AL AFMFROACH & [#1b ad. 1979, ERKE 1 SHARPE, COMPARATIYVE RELIGHH: A
HisTory ILE (2 e 1944E,

25 Wilhchin Auber. LR Swlied of Lawon Weanern Soeiemied, we Law Is CULTLIRE AL
SOCIETY, mapnr net 12, 8 273, 274

19, K. M. LLEWELLTY, THE BERAMELE BusH 42493 {TIh PIER 181k,
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31:T3T] COMBATING LEGAL ETHNOCENT RISM 743

conclusions [llow Ffiest, an inferior system never has anyihing o teach 2
superior sysiem, and second, the supeérior syitem 15 jusiified in challenging,
intenwening in and changing an inferior structure.  Dimately, this animde
warrants the destrction of legal diversity—domestically and globally.

While legal ethocentrism affects the view of all other legal sysiems, dis
elfect 15 most oonceable on the legal systems m aon-Weskem, non-Chostian,
non-winte, a&nd deonomucally less developéd countries.  Colanialism and
Social Parwinism were the primary centributers to the cthnocentric jllusion
of the superiority of Western cultutes, and with it Western Jaw ™ The
economc and political success of Weaern regimes has connoued 10 reinforce
than atritude,

The academx disciphee asipied 1w swdy pacicular socielees  also
indicates the dicregard for the legal traditions and culeures of the so-called
“developing world.”  While the differences between common law—1ihe
Unived Scaces and England-—and civil law countriez in Western Europe have
been the subpect of compaative fow analysis, the begal cysiems of countries
in Africa, the Mididle East, and to a lésser esfend, Asia, have frequently begn
delegated 1o the realm of amhropalogy.’’  Presumahly the comparison of
similar legal systems 5 viewed as exciiing and incellectually  somulaning
because we can undersiand and idennfy wich the “reasomng and resulrs”
wrenataned in counteies chat appear legally and culecatly alike ™

The Western belief in the superiority of s [egal systems has wrigreesd 2
comest for the preeminence of a specific Western legal system in many
deweloping covniries, especially in Eastern Ewrcpe and the former LS5E.
Western lawyers have become missionaries,’ engaged in one of many

oy are EUGEME HILLMAM, BMA%T PATHS: & CTATHOLIC APFRACACH TO ERELIGIOUS
PLURALISH | [1582).

M. Eer, e, oMy B, BARTON ET al , Law |v RaDdoally DNFFERENT ULIC.THIR FS {]"iﬁ"!-b
Eer concerma abowr bias un anbropebngical wark, see Anmireme Sedillc Laper. A Cosyrosaner
Anzlvais of Womea's frouey Tonand @ Coanengalieed Mechndologsr. LD HATTINGS WosmEN™S L )
3T dwd 1

J Walier O Woyrmnch. Ornl Legol Tradviienr of Srpres amed Soms Americzn Equivmlenars,
45 AM. 1. CoMp. L 47, 407 (17T

3% law ccheals, nafianal and clue bar arganizasicns, she 17 5. powsmmmens 368 04 enrisss,
and privaie Toundaions have hecnme Dnedwesd im el foms o Gl e Market wleology . Soapacrals
prnciples, arst e ryle OF I o Eysegeem Ewrope ard e Tofmer Sowict republics,  See peaecarly
Inkn [ Reng, {aerdl Fepart ad Rocgpracal fafleenced cad Ewilviap Legol Svstemr, ia
L5l LFCTHIN <3 SiEMERAL KEFGATE OF THE XV TH INTEANATIONAL COMGRESS OF COMPARATIVE
Law [Acadtmic Enlermatiomade de Droal ComparE ed., Marh<omang 199949) (mamuscripe on lie wich
aulhory  Profzzcor Reicr is dhe aditar af 3 fonhcoming Bans by Mecrg fusleshers. which wall
inClude 3 revieed wersicon af hee pererall repods eogether Witk all the Tagenal et o 1Pl IRgpIT
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744 ARIZONA STATE LAW ICURNAL fAriz. 51. L1,

macketplice sirwggles fought in transitional systems ™  The competition for
the adopion of a panticular legal model, howsver, is often nol grownded in
comparative squicy but rather is based on beliefs about the presumesd
inferiority of the “other™ system, réstrcied 10 a reductionsy understanding of
“foreign” legal cultures and informed by marketing strategies that exio] the
vicfues of (he product peddicd.”  The hype surrpunding the adoption of
Westerrl) . 5. [aw 15 yel more surprising in light of the domestic challenges
o the dominant legal order laumched by ctincal legal smwdies. radical
feminisls and critical race thearists, among others. W omoghl ndicae,
howaver, how persistent and resitient the behef in the assumesd superionly of
the Western legal aystenn ig; it survives despile serious inlellectual challenges
Ievied against it ar home.

This worst case scenario of comparative Jaw must nol became s sole
reality. Hather, comparanve law must develop imlo a field thal provides the
necessary hridpe between the domesne crtgue of the governing order and 3
more searching analysis of fareign systems so as o acknowladge the muolnple
lzgal realities. valucs and ways to resolve conflicl. Te accomplish these
goals, the legal community will be reguired to overcome its complacency and
challenge the assurmpions underlying our legal culmre and legal sysiem, and
“expand] ] cur perceplions It SRCODIpASs new visions and new modas of
vision, " ¥

I, COMBATING LEGAL ETINGCENTRISK: THE Wal UE O COMPARATIYE
LAaw

This secoon will highlighe the walwe of comparative law in overcoming
lepal ethnocenirsm. Comparative law can tewedl ard cqualize cthe
relatiprships  between  Jdifferent  legal culweas.  The recalibraton of
gomparative law and il potential are exemplifed m wo sations. Fiest, the
imerplay berwesn the legal culture of the host country and the migranls can
Ulwominane legal changes in boh sysioms, as well as creale new, mixed
sypiems.  Second, comparative law can provide a crucial role i the homan
rights debae by deconsiructing the smtic norions of universality and
relativisT .

o, lf_:r ALk FACE. CIERISTIANS AXE FELIGIGLS FLURAL 15 FATTERNS 19 THE CHEBTIAN
THEALSGT OF RELIGHINS L [15832] [H.ilirl: Lhal wal Pe ol 0F “rehi@ e amd cdlilral salymim
.. religzana jostbe wilh vne another in 2 marhd-plxe af podsilniee ™)
5. Kee Reicr, rupra oode 33,
W Curmn, rupra rede |5, al 56
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The cn-gomg globalization of all aspects of hfe has led to increasing
culural penetration.  The choices of food, clathing., religions, and life-style
oplons have dramalically expanded all owver the world because of the
developrent of global media and he Tacilivaion of oernational travel.
States are no [onger panons, if they éver werd; rather the sarme geopraphic
space is inhabited and shared by proups with diverse culiural and legal
backgrounds.”” Therelore, the focus on nation-stales as the boundary of legal
anaiysis has beeome wnsatisfactory.  The crosion of national identities has
cornributed b the Tocal resisiance (o globalization, and helped scengthen
pacticularisiic  wentities, often through wiolear dweans. Mevertheless,
intermationalization and globahizanon have boought even vasily dwverse
sorteties closer together. Primanly because global trade and modern means
of communication and iransparation—ol goods and peaple—have lod o
closar conneglions even betaeen remole areas of the wortd, “new identities
of hybridity™ hawe replaced national idemivies.”  However, there is
reluclancs [ recopne, ler alome  accepl, such clanges politcally,
economically, socially, and legally. The degres of sech demial provides “=
valuable clue for coming to know Jparticular] cullucels]. ™

While the griginal porpose of comparcative 1aw was o fagilitate Eurppean
cross-horder teade through a comparisan of legal nues,™ (day it can assist in
mediagng conflicts har may arise from the cross-border mowement of
peraons who ace imbued wide the values of the legal culrure e wlnch tey
were bom. Such a practical component can lead o greater insighls.
Comparative |aw van reveal how another person pereeives the world, and
how law conteibutes tp and reflects the culivere of 2 cuniry.  The ulbmate
goalb of such an inquiry is oo gstablish owr own identie,  But raaher whan
seeng Uk oers as wot 50 much lke os, " we should see ourselves a5 very
similar 1o athers while acknowledging, accepting, embracing, and even

IF. Xee Ann Reficda 5 Preiv, Mamca Riphrr ar Celrerad ®eogece 400 AHthaysalogie e
Creregue_ 1A Mt KTS O3 2BD. 245 (TWikb. Jee arnd S Hall. The Clabiml, e Loy od. sl the
Rrute of I‘:I'h'lll:'ll'}'. A HOCAL THEDRY THE MULTICULTURAL kD CLASSIC BEADIHGS G 93]
ez 1 Lerne! ml., 199980 (~This formation ol sthnc-mimuealy enclaves’ wilhan the rarion-siates
ul the Wrest has led e o "plembizaoen’ of nalenal culwres and naleanal sdenines ®; Legrand,
Tipra rede M at d5 R T

3. Hall, apprr noce 17, a0 530

A% Legrand, deeer Roge L. a4

1 Rer Ak Bt The mpesioere of Comporalfve Legel ferraech fur the Sovelopmenr mf
Cremusyl i, o INFERMATIONAL BACvCLOPAEDIL OF Laws; WaRLD Law Co%FERERCE
LAy 1N MDTI0N 491, 405 (FRuger Blaupain «d., L1247,

4l Zee Gureer Frankenberg, Crficad Compar s Berhimkeng Crmpiraninge e 4 HaRY
IST'LL L ak1, 41a (198S) (7T ocongows yoell TR ug e ien RS B dhe Meidure
urselves L. "L

HeinOnline -- 31 Ariz St. L.J. 745 1999



T4 ARIFONA STATE LAW JOURNAL [Arniz. 5t LI,

adrniring cur differences.” Instead of taking ourselves a5 the yardstick, or as
the nami, wé must siate curselves cquidistand fmom the “others™ i the
world, whoever they might be.  This will require us to "defin[e] oursclves
neither by distancing sthers as counterpoles oor by drawing themn close as
facsimiles bur by locating ourselves amang them. ™

Afer recognizing comnmondlities and similarities, o is then necessacy (o
manage Lhe difference, nol o abolish it.* Even an intcmationalized waorld
and a glohel world soriety should not connore upiformicy but rather cqualigy
i diversity 2nd difference, since difference ofien drives creativiy ™ The
difference berween men and women, for example, which leads o differen
perceptions and experiences, is frequenily ponrayed as complementary and
npoessary o create 3 whole.  The differences between individuals from
different legal cultures shoold be viewsd similatly, Only if difference is
conceived in this pogitive, affirming light can it also make inlerdependency —
whether betwern men and women, between states, of berween ndividusls in
a mulii-cultural sociery—appear  non-threatening and even  enriching.™
Should this percepneal resvajuation il difference will contaue o stand For
a threatening., alien qualioy ™

Two dynamic developments in seciety and the legal academy present @n
opportenity for compative law to accoenplish these goals.  First, national
and itemational legat systems, doven by gconomus glotalization, migration

42, Ser Legraod, furea tobt 19, o8 G2
41 CLIFFDAD CEERTZ, LocAl KMOWLEDA:E. TFUHFHEER Exfa®i Iw INTERFRETIVE
ANTHROFIEDGY R4 {1981
i Tew dou M
45 The dcbdis 2004t difTerene and samensss alee runs reugh Fomanist jucipnadenes, e
2.f., Chrigime A, Linkson, faadnnpny Serwel Equeehe (M98, i FEMINGT LEGAL THEIRY
95 ¢Racharine T. Barbktl & Fudinnc Kenhedy ols., LP91) jepiiguing feminid legal theones based
o aggbiny amd difference mod =Ls).
W O Awdee Losde, The Master's Toolr Wil Mewr Duimdiele pae Magres's MHavre,
reAriiad i SCIAL THEDRY, mgan noce 37, al $4T-48
Ad-mmaning the mErt LHEEMRE nl difference Beiween womenr 11 Lbe gruascit
refarmism. [ v a nAzl demdd of 1B cpemiave funccion of difference in our
lives. Lriffcrence mud be nedl mcncly codadamed. Byl Gl af & fwnd of pecesary
pofzricies between which sur crosivily can spark ke 9 diabeceic  finly then
gy ot mescesidy for inderdependemncy Bocome undhrealssing UHily wahap 1hac
ireerdependerncy of differenl screngths, ol noesdodpeml and Sgel. Gk 1w povwer
1 seek few wars of being i the world generale, as well &t the Sourage wsd
dncrsafle 10 ar where duere are ra chareers
Id. aldE.
a7, Histarically. s hamb oTobs oncapdsd women jn such a manner, andd whides have viewsd
caher races as threalening. Sre. £.p., bawh FOPorca, The iz e Sveary Porodigm af Sace
Toe “Woreual Saence " of Americon Sanin! Thougde B5 Cal, L, KEv. L2U LLE [1997); Tseming
Vang, Rare, Religior e Celternd fentity: Beconcilimg the JTarpredeace of face oed Religica, T3
lwm, 101 119, D25 n 79 (L9,
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and the advancement of humamn rights, have begun (o mix, intersecy and
cross-feriilize.® The resulting averlap of differnt pormative orders in spage
and time leads o legal pleralism and imtersectionality, the intergection of
different degal ordérs which are “non-synchronic and thus result in unevan
and wnstable mizings of legal codes. ™ Second, domesic meecdisciplinary
approaches to baw now conceproalize law very differently ™ Among the
most prominenl of these approaches am law and economics, law and
feminismn, and law and race.  These progressive modern jurisprodentia)
thearies have been comsiructed o address domestic problems, and have
therelom focuséd primarily on socivlal dislocations at home, Despite theic
inward-looking focus, they can inngvatively and appropriaely assisy in
cxploring forcign legal sysiems becauwse they are concerned with the role law
plays in any sociewy.™

Folding thess two developments into comparative law witl help o
itluminate the differential impact of law and varying conceplions of legai
arder ail home and abroed ™ "varictics [of legal meshods will be twrmed] inw
gnmmentarics one wpon another, the one hghiing what the other darkens. ™
While “complete undersianding of a Toreign legal ansttulion s almiost
impossible w0 amain, ™™ adding the miethiodvlogical approach of comparative
law o the domestic approaches presently used will permil innovative apalysis
af the same phenomensn or guestion so as to produce distingl hut mutually
enriching explanations that reveal a fuller picrure of the Jegdl sysem's acual
workings in s plaga of oogin,  Moreaver, s mewhod of analysis will move
away from the sl privileged discourse of iter-state dilferences 1o 2 more
differentiared sonsideration of ater- amd intrajurisdiclional distirctions. ™

45, Bre generslfy STUDGRS 12 | eGia Srcim s MIKER 460 RIXG (Edin Srucy el ab. «ds |
T,

9 Bogwtiikiy Do Swaa Sardtes, Law: A Mog of Misreadng Taward 4 Pecrsodent
Closeptian of faw, |4 1L, & Bor'y TR, 248 (198

ML See. eg, Zanfard Lewiaan, Sodge Deweng s fadietsal of "Iegdtmotion! ™ 5 olera: The
Mo for g Al of Parecelors, $9 a0 B iy BRL0. 3314 {1923).

1. En thar respeid they eghl B able 4w reslore e damagpe dane by arclher domesic
Juresriadeni | nudvencnl, legal realizm, o comparative laow, Ses Larghein, monz roie 5 ac 3%

52 CF Cuorran, sepra mee 15, at 44 (adwocaring appeoach (0 eimparave Lew sl = alluws
Ton firmlings f irreducibbe dafferences amang legal pyloyees™p

53. EERTE, repnr noce 41, a 2470,

3. ROSSFFLD, jogord mede 10 11 36,

85, Of CQurran, supar poee 150 al 47 [Tl itonal cawgories i legal znaysis ohfuscace
aPferesas vl b (B calegon e, 7).
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A, fffumingting the "Ofker® ol “Home *: Migrants amd Twe Legal Sy seemr

Posunodernism and modern jurispredeniial movemenis have revealed the
multiple “wliers” in our socienies and the ways in which law has traditionalty
disadvaniaged them.™ Only relatively recently has the legal sysiem bepun to
address the problems are geoup of “others™—mmgran—experiences in
adjusting 10 the legai system of the host sociely. ™ Ofien raditions imherited
from another dominam legal sysiem influenced the actions of migranes.™
The host society's legal responss has tendad o be coategorical, only
semermes empered with mercy ¥ While the dominant 1.5, legal system
lias viewed actions by migrants which are considersd legal o the Unated
Stawes as outcight aracks on e existing kegal order, litde attention has besn
paid ro the indirecr influence of migrams on whe legal system. This s
surprisng since histocscally te development of sa-called mixed jurisdictions
has been attoibuted to the exibility and adaprabilicy of [aw and the mobiliry
of persons.™ hight the currend denisl of the paentizl influence of tess pew
Irigrants on the legal system b @ cesult of the mainstrean disregacding,
exploiting, dismissing, and [abeling the migrantx as hailing  from
cconpmically,  polincally, socially, andior  legally  “underdeveloped™
counicies™  Might our legal system be so integral o oour identity than any
challenge from within canmeon even be acknowledped? Might it be deemed so
slatic that 0 15 yiewed as unable w0 ewolve and adapr 10 changing
gircumstances?

Bomse scholars believe the reason for the dental of the influence of oders
o our lesal spsiem derives from owr belef in the independence of legai
systesns: “[TIhe concepr of separace legal systems is relaced to stacchoeg] znd
is @ reality of e lesh two cenmries."™  Ar bomoms. all legal sysems ane
mixed—derived from amported  structures, concepts and ideas but alao
emanatng from dificrent aormative syslems which are hased om customs,
celipiens and languages, habitat and natoral resoupces, familics, peopraphy

W Ker s g Antiny E Ok, Soreword: Temordr a Parlmodera Srecr of Serace, 81
Tt 1.0 24%7 RLay {1995,

57, Apr Yim Mocche & Warrangonn, sigert mece L1, a0 527

5B fee o x.. Huolly Magugan, FAE Sapeoieap for Themale Creral Multiae © Srog the
Frarice p the IS 78 TeMp. M & O RIS L KEY 39| (1

SR See eop . Buaiv, Siabe, W7 5 I dgATE Crim App. B9T): Maguskan, 1bgea opdc B

¥ Ree Fan dinecu, Mezed and' Muung Spema, A Conceplual Seaerh, 1w STULKLE 1Y LLGAL
WrwTi WS MUkF 1 aHG MLKING, sognr nooe 43, a1 335, #HL.

al cF Treal T. MIxicca, W'nsiad, MaTIVE, OTHER 97.09 {1559) (expeaining thae e af
M lenm “Thidd World™ can BE derefaory by alsn gepoweriag oo imdfiscduals I chnse
LAHenlrIcs ]

hd.  Oewcu, Jupra male 60, a1 H0-42
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ard climate, conceprions of morzlicy, and other fedrores ™ A fusion has
pocurcesd even in the development of iatermadonal Yaw as g result of
cotonization, which led 10 large scale (woeway borrowing, ™ Despite such a
pengirating mixture of law, the Western world has come (o insist on the myds
of & pristine, woiform. nation-state based legal sysicm as the sole functiontng:
model for 2 modera stare.  Thalt myth emanaies o the creanion of 2 state
systead made up of mdependeon and sovergign countries.  In the folure,
mixed lepal systems will become ever more imponant and predominant as
they “reflect the meeds of changing and shifting populacions. ™™ Haowever,
prressurcs for wpiformity which are facilitated, and possibly even driven, by
the informarion sociary and the missignary zeal of the eaporers of Weslern
notiens ol Jaw will counter the increasing development of mixed legal
systemy in pluralistic populations.

While dictincd legal sysiems may officially coexisl gn the same teeritory
urder equal conditions. covent legal pluralism implics imbalance of power
and ulimarely insiability. Therefore, orly the intcrmingling of the exisung
models will esablish  synunesrical coexistence amd affirm the  equal
eanpowarment of all population groups. That s non i argue 1hat this process
will evolve quitkly since ~[tlhe enaciousnéss af law 15 assisted by lepal
language, by tegal techmique, by Tegal education, and by the souff of Jaw
mselF, in brief by lawyer's law, a5 well as by the principles of incrtia and
ecomoy "

Two different theories—assimilation and  integration—have goded  the
recepoion of migrants into the host socicty.  While assimilation presupposes
that the migrane minority will ultimately disappezr o the majoricy socicty,
mregpration recognizes limied culueal and ethmic pluralie based on a
tolerance of diffecence, al least a5 Jone as e migrans’ disunsiiveness does
it inteclere with thewr functioning in dhe receiving couniry.” While secial
seienlists acknowledee the differene ewbnural traics that migrant groaups bring
wilh ther when emigrating (o Wesieon counties, nat mush thaugh has been
given 10 the notens of Jaw and the legal order which they bring with them
foon thene home countces.  Ties 1 surprsing since law has often been

WF Fered w0 T, e Qi GROMIELD, augrs nxe L0 aL 74,

& Tee Tanks "Theanr Crakhe Jlernaivng)l Law ard Eurpocvenfecife, 9 ELA ] EWTL L. |24,
157 ¢ 1iPaE),

95, rucu. sypra nete B0, a1 33L: g aleo MiaH-Ha goora e 1, a1 98-549.

66, GROSSFELD, doyre nide L0, a0 47

&Y. Sre RETE BAREOCHMaMM . FLIEAPF A [NTEGRATHIN AMD [MuGEsTION TROW TR
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deemed, negarively or positively, ~innate. " Neverheless, both assimilation
and mtegration doctrines demand that the migrants relinguiash their received
eomception af law and legal order,

The view that migrants must shed their prior palitical allegiances amd
attitudes towird law and legal order replicates the old “liberal lepalisen
paradigm” that dominated law for mary years and is indicative of “peofound
wsues of collective sedf-identity and the associared insecurities and fears,
pride. and hope thai mun deep in ihe national psyche of modem pation-
states. ™™ Since we deem law an instument for social change. migrants are
assumned o antecralize the values of the host cownfry as a consequeénce of
their compliance with iis laws.™ This notion is mircoted in the post-modern
assumplion that law and culture are identical. Hewever, comparative lag
tesis that assertion. A comparative assessment of legal sysiems agcerisins
what the migrants” pre-sxising legal conceptions are and how they ditfer
from the majority view of law., Withouwt sech an assessmenl, @ would be
impossible o andlyze whether legai values or stalc-enforced norns can be
geparated froon cullural values, or personally and socially enforced nonms,
urd by they alfect the asgsimilation of integeation of migrants.

The answer 10 these questions will help determine the space needed and
permitted for legal as compared w social dilference between dominant and
migrant groups. Afer all, in an ideal world, "social integration is a result of
ineeraciion and communicefion.”"  With respect 10 legal integration, only a
mutual appreciation of the col@ral embeddedness of 2% can presécve s
legitimacy for all of socicty,” By seeing e ~other” in society, the host
socicty will reconstruct icself and ne undecstaowding of law. 1t will come o
wnderseand (o what eien sodial values penerzliy shape legal norms, amd how
far the two can diverge bafore needing realipnment.

Suce neiher the termitorially existing nor the pewly acciving colwres are
slatic, the social integration of migrams will lead o the coeation of a new
cuhure, ingluding a pew legal cultuts, by combining the migrant culiure with
the already existing culmre.™ Whether and how this occurs despite

(%, S GROMFELD. ruora nole 10, al 44, While Croede refereed 10 law i ~Iansmioed,
W 2ame dread disease,” d. quobing CGoeche's Fausr, Pam Ch, The Suderd Scaret, Jaw hat alsp
proeided e necescary scahiling 1A st Al 2ot boes

6. Aslri Subrke, Farewacd. o) BRGCHM ARM . dierm nobe 6T, al viii.

0. e Trahek & Cralarger, tapsd sl 1, a1 LGT9-B0,

T, BRI A, Pygri B 87, 28 K12-13.

M. S WINNIFRED FALLERE SULLIYAN, PATYING THE WORDRS EXNTEA: RELIGIOLS
DISCOURSE 1N TIE SUFREME COURT OF THE UNITED STATES 3021 ¢ 19548 (doaeribing ane wiew af
B gtk e Avnerssin academic l2gal commuanicy).

1. Theserm “legal cullwre® irchudes immogcicns. Behavion. bolefs and alticedes hatd Ty e
gerera] popuiation and legal professionals O Erkard Blankenbarg, Potreras of Legad Calie:
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reststance by te stave will depend on the size and composition of the migran
commumnty, un the legal stams of its members, and on their political
infMuence,™

Stracification within the migrant community is alse likely o occur, Whils
some of s members will cominue (o adhere o the culmral and [2gal notions
of thewr homeland, whether présent of past, others will move to adopt the
valugs and (he legal notions of the host country.  An example is the refugee
Hmong youth who practised e raditional ritual of “marniage by capture™ of
a Hmong worman. The younp woman, howevar, reported his acuon, and he
found hunself chacged with and convicied of abduction and rape.  Clearly,
within the same migrani communily, different norms have developed, some
of which accord with the Iegal system of the hest society.™  The ineraction
between state law and community rorms causes a clash of norms and values
aced creates A pluralisny which Teads oo the modification of the axisting legal
sirucrure merely by the voung woman's choice of one systemy owver the
other. ™

The resulling changes i the cultuce and legal system will not be solely
the consequence of the addition or subiraction of cerain cultural eléments.
Fawer, "new cultural o inscicutional [and legal] expressions arc being
cooated using the symbols and instmcons of the reccived aradition. ™™
Architecture furnishes an appoupoiate analogy.  Architecs Bound space v 2
funciionzl way that s rooted in the purposs of a2 siructuce as well as the
guliural seiling in which il is Iocated. When migrams or Other NoO-MEJOCiGy
groups inhabil such space, they ofen ity tn adap it 1o help them define
themselves and make “the space their own. ™

The Netftrloedi Comgared oo Megthbring Gemmdmy, 46 A ) Cos R Lo 1, 3741 (WP (using
“legal aulture™ @y comiprobomive lerm encompussing boweior amd Icgal inaditutions e ol
E1 TN v judgrmenls).

4, £ Barham |2 Mewall, fdreeidacaoa facred Wordr  Jancroned  Fracree  Sew
Crovmumireey_ 18 BakIMeG JMLELIM SFarD 1» SORTH AMERICA sl EUROEE | 17 {Barbgra [haly
Meicalf & | [9AY (g ehn e 43 o (S MIgeaAe EPoy O gt Saise oF e eedial eres mbers
Al charaeienisins F Wbty a5 a8 wBude heolp shapst oven the Tnagrantd’ ivals af dorresiag Life).

5. For beckgrourd ard analyiin of dhas case, soe Helly Magogn, Culleeal Endence and
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L& Tives Eeh 18, 1893, a Al

MW S Chuha, supea e 1F, 2 733
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The FErench “headscarf” case ecemplifies how a migrant community
challenged the legal conception of the mzjority tulturs.™ Here, the migrant
eommunity preduced 3 symbolic equivalent to the dominant religion which
elicieed a reaction by (he native popularion tha caused the migrans W use the
legal onls exisling e Rosy socieny 10 bring aboel change. The whiguensss
of that legal response, however, 1% lost withoul an undersianding of the I=gal
gulture of the migrants’ counury of origin®  While the case is usually cited
35 indicanive of the challenge (hat fundamenialist fslam poses o secularized
socienies, which mamdate the separation of church and state, it is pozsibly
miere indicative of the way tieraint commucalies attetopl w0 adjwst o the [egal
systemn of their host countnes, which have been shaped by their own coltural
values.

The <asc of the Muslim girls’ wearing headscarves 10 public school
reveals the cultural and legal impact of French sociery on some Mmigrdos.
Thie French governonent’s response w the zicls' acton resulied in an absolute
ban un the wearing of headscarves in public scheols.  The povernmen
deemed the clothing not only & challenge to French law bul to the fiber of
Frensh sociery and its esablished legal order.®  Subsequently, the French
Congedl o 'Brad, the highest administracive fribunal, neled several times tha
the tradivwenal Busho headscacves are comtpatible with a secular educarional
system bot l=ft the decision in ndividoal cases e the principals” discretion.
Rince thal ruling Muxlim gicls and their parents have fled scores of Jawsuils
(2 overiurn the diseretionary decisions of principals prohibiting the wearing
af headscarves.™ The povernmeni’s respomse illuminaies the dominami
Fremch conceprion of the rale of religious instinucions in the stare amd of the
funcrioding of adwcational instlions in ke inegration of migrans. The
analysis of uie wteraction berweesn the mmiprancs” and the se’s acnons
reveals competing views of law in one society.

A funther comparisen with the 11.5. and British approach 1o the wearing
of headscarves illuminares fondamemally different conceptions of the role of
e snace in che incegration of nagranes, and dhe role of elipous NstiUTIons
i public ltfe, Owna more muacrdaalytical leval, this exanple strves as a
case study of dilferent conceplions of individoal and group righls in a legal
syslem and the diiferentiaton of public and private space.

T Eee Cvnunin UgBula Baones. Wiooe, ©CAfune dp Foufaedt - Duformoati, o e Frce
oof 1 Srcwtas Fushe Eafiec i Spateti 7, 20 YaANG. | TRANSHAT'L L. 305 {1996},

Er. O Miowalf, sumeg mee 74, a8 12 dcxplaiming thar 3uslion religicus lofc in Westen
coeudr s beging 1o diverge fream iradidional prcrice becaase af the cmpace of dhe b sociery and i
eapecLaricnal.
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Linlike the comparative law analysic | propose, the traditional analysis of
state |laws on the celigion'church-siale relationship would owveelook the
ruerplay berween migeamt and host sociery.  In additwon, i would fail o
provide such a richly wxmeed analysis of church/state rcelationships in
different Western democracies. A culturally aod legally comparative
analysis sifuates the case in "a “displaced dizcourse” of fear of differance and
racism”™ which is located in the perceived sheeat 1o French palitical auonomy
and culraral identity, ™ Thar fear is prevalent in diost Western SO0 ieties terdzy
bt plays out o different comteats, In countries such as France and Germany
the discourse about migranis and the domestic “ather™ centers primarily on
religion and the incompatibility of the Muoslin faith with Chrisdian norms. In
the United Sumes and Geear Britin, the pacallel debale focuses largaly oo
racial oppression and cacisin. Whiles the different composition of the
respeclive migranl groups accounts (or some of thal distinction, much is due
o different legal nomms and [cpal experienoes.

The soedy of migram groups wathin g larger, differenr culore reveals
mucll About the lepal systerms in U migrans' hooe counlres, compliance
with those legal nonns, and dee migrams' aihty and willingoess to abserve
fegal norms i their host society. I alio presents a different picture of
frig rants as aclive pamicipants in choosing the legal role 19 follow rather than
a5 mere passive recipienis of formal law ™ The Mushm headsearf case bears
this aut  In response o e rylings of the Coasell 'Engt, 2 number of
Sushirm girls used 1hose legal decisions o Ngh heic poacapals’ demals of
their expression of 3 religivus/cularal value Grough parmicular ¢lothimg. To
some extent, these girls and their communities embraced the legal norms amd
insfitucions of the host gocicdy to maincain their religiousfoulural beliefs,

Cnforcemiemn of non-compliance with logal poms, in men, reflecs the
values Unat the liost soviety degms crucial 10 168 sucvival. Inthe Dhioted Siaces
thase prroeived core walues tend 1o be defended primacily with crimmal
probibitions. A recenl example s e [ederal legistation netiawing
clitoridectomy ® This law, which threatens imprisonment of up 10 fve years
for anycne performing cliwridectomy, hiphlights the emphasis on Bodily
trimegrity i the U5, Tegal culture and is part of e cufremt caniplign against
violensg comenited against winnen and choldeen.  Theeefors, = symbolic
valur, rather than its praciical impacl, is paramount. ™

21 Medcall, digeed nite T4 4 |5

. Xer Chaba. sugerd vl |13, &1 239,

a5 [BUEC §F 114 [Wrd Supp. 15909,

5. The law kas been aicked 2y uroecesiarny, virdaive of princaples of federlism and ax
ethecentric . Zee 2 p., Jay 5 Hybee, f=susnp Domedne Frongeating: daper, Feavralizoticn of
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A mere statistical examinanon of mormative compliance and none
compliznes by majorty atd minority groups, howewer, will end o concead
the reasons for such actions and the assumptions wpon which they are based.
For example, Turkish families in Berlin comronly fail to adhere o the
minimum number of square metecs begally requined per inhabitant per
housing unit. ™ The reasan may be in part culpral, in part sconomic. Moot
likely, howewer, il 15 nal 2 conseions atempt at defying the sane or indicative
of plannéd opposition to this paricular regulation. The response of the
Turkish famtlies, once the infraction was brought to their atteniion, supports
this onnclusion:  “Reactions from the Turks w the space requirement range
from confusion o embarrassment, as they realize thar $hey are being
lepally—and morally—sanctioned  for what they ke 0 be  norenal
behavior. ™™ This statement indicales that the German regulacion is based on
a spatial nirm established and colorafly accepted by the majority culture.
Therefore, (he reaction of the miocority culture © the housing mandaie
illeminates the wnderstanding of space in Germany and in Turiey, and the
way in which that culturally dedemmined conception is converted into (2w,

Other examples of clashes between migrant and  “nanve”™  norms
lcequendy arse i the criminal copteal when @ migean facss charges based
un factual circumstanecs which would ol conslinne a4 crirminal acl in his
couniry of origin.™ For example, in cecent years, new migrants in many
Western countries have been charged with statutory rape of s Jegal
equivalent for having had ssxual intercowrse with minors after having
“married” them. While the girls were of the Jegatly or socially permissible
marriage age in their home coumries, they were nol Wwder the laws of the
heost country, and the marriages were invalid.

A determinaion of the facieal actoracy of the defence, whizh in the
Linined Svares has been labeled “cultural,” cequires not only a soudy of the
legal nommz in the defendant’s country of origin bur also mandass
considaranion of the way in which law enforcement and the judicial sysiem
tréal such an action there.  Whether the defense is enerained in assessing
the defendand’s guilt andfor his punishment peovides insight inta the penal
snd migrant palicies uwnderlying the host country's legal system. Exclusion

Maguigan, rhprd pione 35, For an in-sdepih disoussion of e wuse of femate gapumorssn 41 Temalc
Rendal mdllatin, $e Colloyuiwme Sridpiay Soeirty, {ulogre gl law: The Tire of Femcle
Carcwmauisron, &7 CASEW. RES [ REY (Waner (M)

&Y. Gow Rueh Mardel A Plhue of Ther Owr: Conlesling Spaces aof Defimng Plares i
fteriin s Migranr Communery, ra b 4l NG BUSLIK FPACE IN BIOATH AMERKCA sNE ENECE . juprm
nooe M4, a 14T-4H.
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of guch @ defense is indicative of the recipienl countey setting a thieshold
level for conduct required within its borders amd  demanding  legal
assimilaleon 21 leasd oo that level. Congideration of such a defense, hawewver,
sigrals the recogmnon and vahdation of legal differences while coiablishing
differant tiers aof behavior for disinel nanonal, ethnic, racial, social andfor
religious groups within its fecritory.  [mothat way, a compamtive law siody of
migran recipient countries will illuminate theic self-undersianding as states
arvd nations.

By studying Lhe legal responses of amgrant conmwnities to che Tegal order
gstablished by the majoriy society {or by select pomions of the majority
society). comparative  law  will  provide  insights o die culoural
understanding of 1he majority of migrant groups as well as the legal systems
in the countries from winch the migrants hail.  In this way, comparative law
allows post-mudem jursprudendal approaches which frequently upravel how
law is determined by power witin ong socieny (o expand their analyses
across naional borders.  Ulbmately, such a combined approach may halp
preserve the legitimaey of law, which can anly be guaranteed if the existing
law curresponds with the cebrural upderstanding of the populahon it governs.
doreover, such a comparanivg gpproach will illuminate the ongaing human
rights debate, which is hindered by a lack of cross-discussion and s Jack of
wundersianding of pther legal systems  This (8 knowledge that comparative
law could and should inject.

B, Comparative Law and Human fiphis: Unchored Terriary

Comparative law and humae rights 5o far have largely f@iled o intersect
even though they could enrich cach oiher's discourse.™ Comparative law has
remained trapped o the beliel thit laws aimd Kgal insOILGens o a country ang
shaped solely by matinnal characteristics, withoul any regard o the 2lobal
society or even regional developments.”!  Therefore, human rights law with
s global perspective has found comparative law inhospitable and ansuitable
for analysis. On the otteer hand, 1w o large extent, the failing ability on pan
of the disousiants to enter the legal amd culloral understaisding of the "ather™
hos Jdriven the false dicheiomy i the human rights debare belween
urtiversalisen and selativism Ome's own afien hmated and biased perspective
has dominated any anmalysis of other sysiems. Comparative law can provide 4

B, Trac does mx haoll True b (R 4aees £aient far che snierection berween comparalive Jaw
arsd (pubdic) ince malsmal law. Ser GROSMFLLL. pwird tode HA 0 18 (" Bor pebls inierracional law
anad wis gerseral principles comparaiee law is wulal CF
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mechanism @ controb For such biases and allow for 3 moce nuanced
comprehension and appraciation of gher Systermns.

While we kave comne o recognize and permit some puraliee and diversicy
al home, the human rights debate itself continees 1o center around the
universality of Jaw and [egal norms.

[TIke fact hal so many fundamenal Feamuees of cohure are
universal, or al least ocour in many isclaed places, inwrprened Ty
the assumption bal e same feamres mose always hawve develpped
from the same canses, leads o the conclusion wthas wthere o o
grand sysicmn accarding w2 which mankind has  developed
everywhere;, thal all the oCcoorring warianons ace s apoce than
mmor dedails in this grand, wniform evalotion.™

However, with respect to legal uriversality such a2 conclusion may be Eaglly
Naweed sinice existing variabens might conceal very substaniial differences,
andfor Lthe same plienoinena might cesult foom distinoy cansaliy

While umiversality may exisl for some values al [gast at some leve] of
absiraction, it might aot be the general nome Any geneszl assuropsion of
universality, however, will foreclose o searching, independert aralysis of the
norms  underlying differem legal cultures.  Such awrms can only be
discovered thraugh a study of the acceptance of the exishing legal strugtune in
d sociely.  Thal ceguires recogmibion of the facl that those within another
legal system will fundamentally disagree with cach ofher abour pammcular
values and pragtices im theit own legal culure,  Whils we recognize such
rolplicidy within our own sociery and [epal system, thece s often sl
reluctanee 1 accep the absence of 4 wniform legal system and experience in
orher counlraes. ™

T Frang Beas, The Limidotiens of e Comparaniye Metkod éa Aarhrgmrbage 4 S0 HCC
o], ] (] BT

93, Peafessor Corran s3enafies g Holooaws) s e a5 3 eradadd clemiml of the clioers af
E'Jm-[!'ﬂ‘il'l-'b'ﬂm Emlﬂﬂﬂli'ﬂili e Hkuglnn @ wnafanl privade law,  Ser Curram, DS THHE 15, al B&
M. Tre expwriencs of e Holo2awd may have reiafircod eir neod Bu Believe in 2 commun
hemarepy  See ol Ewcit Pyl thal belwc! ko influcnoed che develupmen of madeam buman righis
law wiml pred-horld 'War [Lcomparatine Jaw o has nec bamghn the cwo discplines iegoiker See

W, CF. MARavYaM, supra naie 23, & 152 Mayaran neces thy

IT|here zre subswnihal mommorise  dcagresmengs aegng BDie wha aic
Tirmiders™ 1oamp coreexn Twwe the meamings aml valss 0f pamicola fultural
pracrices and inaieal s, abal Jher cenality o place wathen @ caliue, aml
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Some non-Weswer countries ave responded o the clarm of the existence
of umversal human nighls with a charge of imperialism since they pereeive
some, usually Western, countries as attempeing (o impose their legal sysigms
on others. ™ Westerm countries (ened to justify such amempis, if they are wm
denied, by the exisience of sheir more advanced, more civilized, more
roodern Jegal systems which are based on principles of democracy, tule of
law and free market libesalizm. The widespread adoplion of these norms has
vaused the West o assume thal legal orders will evenlually converge 50 35 10
reflect 2 slightly modificd  wersion of tacir own systems, Howewer,
universalizacion shrough hurman fights law and swernational rads has caused
nan-Western coumriss o soumd alacms.

When developing countries arcose Westemn states of coeltural imperialism,
1the cCriticism ofien conrdes a crifigue of modermity, which  includes
capitalism, webanization, and a  seoular, echnical-ratienalist mode  of
Jiscourse.  They regard (hese aspecs of moderniny as homogeniog
interational discourse Decauss they view all of Wesiern or American culture
ar lomogenous, which o appears W be i “experienced from oubside. ™
Eor these counteees cullural mmperislism constitutes “a theeat to [their]
collective imaginings of 3 culwrally definiive past.™  This is not much
differens From the internal chreat some Western counirics see migrans pasing
o hedr legal and political systems.

Cultural dennry equals wleaulcanon wilth the manon ad s poliocal,
legral and vulwral instiwtions, such as the media and e slae ™ Law winch
is posited as “local knowledge” is pan of this dennty.™  Even though much
cuftural identity is of fairly cecent origin, subjeci to constani change and
ofien invented by the nation-siate, it provides 3 sense of radivion apd
itenfiry.”™  Only an enderstanding of the make-up and compositon of
cultural idemive allows for 4 recognivion of (he threar thar “culoural and legal
noperialism” poses o any svciely.

Since “in buman rights research . . . the temptabon (o confuse our lecal
culturg with unjversal human naure has proven te be such a mareious
empaion,” ™ a comparative analysis will benefic the human Tights ares by

w5 Cf. Framy Fiizaboih Olscn, Femendism or Cemerm) amel Fasfern Ewrope: Siods wmel
Faphdities of American Eagapemenr, 306 YaLE L. 1115 1221 1199T) (reding vhar Wreaicrn
Feminusia are afien accwsal of suapmening Westem imperaliam)

e PORMOCTOMLIMGOM. Dol ksl [SPERtaLe A CRIPEAL INpOocos #2707
(1%

ECI - T A

YH Eerad al 391

W Rep GEERTE, raore nede 43, gl IE5.

00, See TOMLLYSON, Jupra rede 36 ar 91,

L. Preis, supra muee 37, 01 5l

HeinOnline -- 31 Ariz St. L.J. 757 1999



758 ARTZONA STATE LAW JOURNAL [Arir. 5 L1

loaking at the comtingency of law.  Ulimarely, homan rights law can enly
pain from muotually reeognized and uodersiood diversity which is prowscred
by general principles. Comparanve Jaw can play an active and wseful pan in
this process. 11 wali be of parficular relevance 1o distinguish bebareen the law
employed by the peaple and the law applicd by the political elije. Qhen, the
laiter advgeate for cultural relativism and legal traditions on the inrecosn ol
seene which have already come under anack at lheme'™  Such a
particularized dnd Mmely calibrated analyses would contribute substantially to
the otherwise unfiltered discussion swrrounding coltoral nelativism and
universalism, and help us understand the secial limits on the developntem of
a universal law. Mot enly would the pormative ideal of open, cross—<ulmral
discourse develop a woly universal Banguage, comparative law could fnally
also live up [ s promse and goal of becoming T4 werlduede lepal
discipline * 1™

Much af the debate aver universalism, relativism and coltaral imperialism
is driven by the wse of the term “eulre,” which ohscures more of the
refevand discourse in human rights law than it reveals.  The frequenly
postulaled connection berween culmare awd buman gk law alizos e wo
conceps 1o closely. That ahgnmen allows human rights advocates w0 atack
apgressively another's culiure rather than its [aws or the way in which such
laws are applied.'™  Such assanlis lead the attacked 10 agt defensively,
possibly taking a moce uniform stance than would have occurred oherwise,
and resisting any internal change as externally dominated.

Maoreover, the descriprive coment of the term “culnre” sulfers from a
lack of boundedness.'™ I the term “cullare” is viewed as the context that
provides mearung w0 an individual's life, it becomes clear very quickly that,
as experienced from mside, there is oo single, monolithic culture. '™ Meither
a Western culure nor an individvual country’s culture cxists bacause of the
heterpgeneous make-up oF (hese socielies in terms of gender, ethnicity, race,
religion. and many ciher faciors, and individuals do not rend 10 wennily with
only one of these sub-categories 10 Wie exclusion of all e others. Culore
dhoes not exist “separae from cealiy. . . """ [noatdition, no culture is siatic
bul rather constandly evolves aml changes subject 13 influences frome the

ILE, Rar L Armede (Hvines. Sesuacem, Gldafizeiod, add ey dfee Briap. 4 T80 2.
iaBal LFGal STun 155 W85 (hprimg 1R}
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putside and the inside.”™ Because of the lacking permanence of culture and
its permeation by rew external influences, aften ncither different swb-groups
located within the same termlonal space nor similarly sinated groups in
diffarent spaces share he same valecs. For example, roagrant communmilies
do e pantake in all the values and norms of ther home countries or their
host socitly bul cather develop wew nooms and adapt €xisling nomms in
respanse Lo the community surrounding them. "™ Acceptance of thar realiny
may quict the anti-migranl and exclusicoary forees which have focused on
(he incompatibifity between the migrand and the nartive communities, and
often describe migrant “culoere™ as stane amd predetermined by home
COunTy BXperisnces,' ™

Hurran rights have become pan of a prcviced, intermational =culiure. ™'
They are debated within a nelwork of perspeclives thal extends beyond
individual counicies.'™  This on-going discourse points $0 the social
constructedress of human rights valses.  As the recognition of domesic
divizions and their conscquences has come o wedermtioe the nobon of a
uritary maonal communiey and revealed “the “othemess within®. . . "'
internaiionally we must also acknowledge the impaossibilicy of one reality and
of scicoiific objectivity in determining a country™s human rights record '
Comparative law could play s panl since “in the legal field . | | comparisen
15 the best mediciee againse the myth of abgolug ok ="

Orne example of the value of comparalve law in the human rights
discourse is the United Mations Siandard Minimum Rules for the Treatment
of Prisaners which recommended single occupancy of prispn cells,  Social
science research, however, failed (o provide any seppont for the desirabilicy
af such a regime which is now considersd cuwmioded. In addidion, some
cormmentatees have noted thar i sodthern Eorope, for example, prioners
would finl separae cells inhumane. s the culturally constructed wiew of
space that determines whal form of prison ocoupancy is desirable, and when
a prison is “overcrowded,”  The soCisl sciences amd compacative low can
render helpful assistance in reaching an agresmeEnt on genscal standands of

T8, N Toaml |NSCHY . dpurd recle 94, 22 TO; ree atro BROCHALAMH, Swera nobe 6T, at TS
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AWERFA & EVROPE. rapra rade 74, @ 23435 [~ Ghobal oullure Mows' may well creme difiereoces
diwd an ircnsificd sense of crilicism oe moachedm @ heme palitica in deeptaced pepulacicns =)
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averspowding which may then bave 1o be refined o guide dilferent socienes
appropriztely.  Withoul such a “cullural™ understanding of space, Jegal
regimes for prisonces may be praised as bumane even though they are deeply
mbwmaes.  Rather than merely focuwsing on the development of specific,
culturally bounded rules, comparative law mast st hudan 1Bt ndos m
uncovering and disclosing the umderlying values al whith thése rulés are
aimed.

The above example also indicales that grouping couniries for purposes of
coealing wotoertt swandands may be misleading, Wor all Ewcopean cowncriss
share the same legal systms or the wame culuml conceplions, o this case of
space. Therefore, we would fail w0 draw “an accurale, detailed, or cohereat
portrait of any of them” were we to classify them as ome'™  As
“comparative law is sometimes seen—and justified—as a toal for shaping or
guiding domestic decision-making, panicwlarly legislation.™" it may be
applied v a similar vein inothe human rights arena, However, so far, it has
not been congidered 2 Bbasis for the re-thinking of human rights norms even
though it cauld imcreass the accepiabality of the uusmanonal human soghs
regime by allowing sdapeation to Iecal circumslances.

As culture and law are changed and reshapsd al home through the
influence of outsiders and collective experience. ihe impaci of human righis
law amed Jdiscourse globally alters Taw, Thess changes do nol aocur in 2
directly limear, centbist manner bur rader through the mediadon ang
transformation of legal mandares '™ To undecstarnd the ofluence of human
rights norms on different legal systems, the responss of e legal eling amd the
population g large must he observed longimdinally '™ Ultimately, no legal
chinge will attain legitimacy if the society where @t is to be implemented
dees oot rnermadize and support i '™

An analysis of the impact of human nghs comns will also reveal the
gontingency and often domestically driven choice of issues that dominate the
intermatignal human rights debate.  For exampie, much af the W5 and
Wezern European discussion surmounding the position of women in Ceniral
Europe centers on donestic violence even though these mighs not be the mos
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promingnt or pressing issues for the women in these countries ! The
dgemda, however, is s&t by homan rights advacaies and feminists abroad for
whom those are the mosl salient issues bocause they are of présminent
imponance al horme.

In addilion, the comparison of a problem abroad with a problem at home
aften leads o the gleofication of the domestic approach.  This is especially
the case when the law in action in the olher system is compared with law on
e books or the myth of how law showld function at home.  In any
companison between forcign reality and domestic myth, the reality of the
“mher” will Be disappointing, open o Sriicism and eves reeciion whale the
domestic system and i3 values will provide (unsubsantated and undeserved)
cause for eclebration and even glorification. '™

The absence of 8 “common core®™ of values and Iegal norms. however,
shioubd et be interpreted as fack of 2 common humenicy but rather s
rectgnilion of different normative values and possibly institutional processes.
Moreaver, 2 group’s identification of difference may secve o ““ceeate] 1' the
community and 'creale| 1' e difference with the outside world. ™' Such a
process may be psychologically necessary [0 counleract the perceived
prassure 10 achigwve Celiural and legal wuformity, as expressed (hrough
universal hurnan cights standards.

The connection between human righis snalysis and comparative liw could
provide us with less fragmentary knowledge than we currently hawe within
the two separale Oclds,  While Rull information and cogricance can mever
gxist, & less dimomed view of legal systens aml of the on-going dehates
within and between countres Would provide a useful step toward grester
mulual comprehension. Examination of an enlice foreign legal systemy or of
a substantial part of it would provide 2 more developed enderstanding of
cach a systemt since "'[ik is often difficull 10 udéerstand 1he nalure and
significance of any partcular fiber without ar least a general appreciation of
the Tumciiom of other threads, and alsp @ realization of (he impacy of the
whale F 1%

Simre the best human righis discourse docs not include a cross-national
evaluative compandnl, comparative [aw must bewdre of atlreducing  that
aspect intg the analyzis,  The ingighs vomparative law can provade shoold
not be used (0 agsess practices and then cank them hieracchicaily in light of
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Western standards of rnule of law and hwtan roghes, Buar mseead Hllurminace
differences based on systemic and legal culmral differences.

The psychoanalyst amd social psychologist Alemander Mitscherlich
required “a praciiced viclory ower gneself as prerequisite for the recognition
of the anagonist's interess, ™' While (is type of analysis will oo hide
differences and difficulties in reladons wath the “other,™ wha 35 oot
necessarily amagonisic, W s the only poecipled way [ allow beter
understandiig and informed discoursg. A recopnition of differemee reatfirms
true acceptance and nclusign. '

Ik, CONCLUSION

Comparative law could hive up 10 it procase of praviding 4 perspective
on our own legal sysiem through the presence of a wibrant migrant
population [tom different 1egal sysiems on our Emitory.  The understanding
of, respect for, and engagement of foreign lepal systems rather than their
mere iglerance will allow us to appregizle culural, gender-based, religious,
and [2pal differences at home to 3 greaer exent. To accomplish these poals,
iL & necessary (o discard the missionary appeoach amd replace it with tha of
an insghiful aveler who gaos msights on her home $ystem through
dislance.  While culwre is relevant w0 the developrnent of law, comparative
law may be able o help us see the Faoli lines between law and colture mote
clearly, whedher in developing a coherent legal response e the arvival of
migeanis fTom different [egal backgrounds or in refining the niemalional
hurman rights system,

Tolerance alone will not suffice zince it might meraly anoont oo
“smugnass, condescension, comemp for cthars, and wnellacnal isolation. ™'
What is néeded is real edgagemens with differaol weas | differdnt views that
put “our own mast deeply held belisls . . . always at risk. "™ Liltimately,
only that appreach of comparalive Jaw will bring us from mare accurate
knowledge of “the other ™ to *empathy and respect in 2 pluralisiic weekd ™™
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