A ;’ Washington and Lee University School of Law
Washington and Lee University School of Law Scholarly Commons

Scholarly Articles Faculty Scholarship

2011

Rectifying Wrongful Convictions: May a Lawyer Reveal Her Client's
Confidences to Rectify the Wrongful Conviction of Another? (A
Roundtable Discussion of the ABA's Standards for Criminal
Litigation)

James E. Moliterno
Washington and Lee University School of Law, moliternoj@wlu.edu

Follow this and additional works at: https://scholarlycommons.law.wlu.edu/wlufac

b Part of the Criminal Law Commons, and the Criminal Procedure Commons

Recommended Citation

James E. Moliterno, Rectifying Wrongful Convictions: May a Lawyer Reveal Her Client's Confidneces to
Rectify the Wrongful Conviction of Another? (A Roundtable Discussion of the ABA's Standards for
Criminal Litigation), 38 Hastings Const. L. Q. 811 (2011).

This Article is brought to you for free and open access by the Faculty Scholarship at Washington and Lee University
School of Law Scholarly Commons. It has been accepted for inclusion in Scholarly Articles by an authorized
administrator of Washington and Lee University School of Law Scholarly Commons. For more information, please
contact christensena@wlu.edu.


https://scholarlycommons.law.wlu.edu/
https://scholarlycommons.law.wlu.edu/wlufac
https://scholarlycommons.law.wlu.edu/faculty
https://scholarlycommons.law.wlu.edu/wlufac?utm_source=scholarlycommons.law.wlu.edu%2Fwlufac%2F157&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/912?utm_source=scholarlycommons.law.wlu.edu%2Fwlufac%2F157&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/1073?utm_source=scholarlycommons.law.wlu.edu%2Fwlufac%2F157&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:christensena@wlu.edu

HEINONLINE
Citation: 38 Hastings Const. L.Q. 811 2010-2011

Content downloaded/printed from
HeinOnline (http://heinonline.org)
Tue Nov 20 11:32:31 2012

-- Your use of this HeinOnline PDF indicates your acceptance
of HeinOnline's Terms and Conditions of the license
agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from
uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
of your HeinOnline license, please use:

https://www.copyright.com/ccc/basicSearch.do?
&operation=go&searchType=0
&lastSearch=simple&all=0n&titleOrStdNo=0094-5617



Rectifying Wrongful Convictions:
May a Lawyer Reveal Her Client’s
Confidences to Rectify the Wrongful
Conviction of Another?

by JAMES E. MOLITERNO®

More than twenty years ago, the drafters of the Resiatement of
the Law Governing Lawyers struggled mightly with a hypothetical
zel of facts similar to the following:

A criminal defense lawyer learns from his clent that his client
was the perpetrator of a crime for which someone elic has been
convicled and is scheduled to I:u= exceuted What may or most
the criminal defense lawyer da?’

Under the law prior to the 2002 amendments 1o the Model Rules of
Professional Conduct (“Model Rules” or *"MR"), the formal,
doctrinal apswer was clear: No future crime was being committed in
the hypothetical, so there was no exisling exception to the
confidentiality rule embodied in MR 1.6 {nor former DR 4-101), The

5 Jumes E Moliteran b the Vinceot Bradiond Professor of Law 8t Wadhington &
Lee University. Many thanks w0 Amelia Gockenberg, Lethin Hammond, snd Jan Rorerd
for their excellent rescarch work. Jon Buntard prepared the Appeotix fo this paper, A
prioe verdon of this papes wed presented 5t the ABA Crimmal Justies Rounduables st
Amencan Univensity and wi Washington & Lee Many thasks 1o the participants for the
wiberan! dncussion of Hhis coptroversia] Bswe,

I. American Law Instituie, 66tk Anousl Meeting, The Americest Law Instirue:
Proceedings 1989, &i 332-3% {1990] [hereinnfier Proccedings| (addressing RESTATEMENT
(Thingy OF THE Law GOVERMING LawyERs § 132 illiss 4 (Tentahve Dmafi No 2,
1989)). The hypoihetscal wi loosely based on the (ot pattern in Staie v. Mocumber, 382
F2d 162 (Arrz. 1978), where the counl réfuied o allow sn afeged ooaledilon by & Uikid
ety i o miarder sl on the groands of privilege. See Monros . Freedman, The Life-
Saving Ercepdion go Conflaenialin: Renanag the Lavwe Wirhow thee Was, the Will Be, o the
Duehat i Be, 39 Lov, LA Lo Bev. 1631, 1633 (1956) turm.ﬂmuh dociyinal answer
wid fol clear); s ales Mary C Daly, To Béray Omee® To Retray Tedoe?: Reflection on
Cowfubenmulity, A Guiliy Chier, a fanooear Consdemamed dham, omd ey Eivies-Sonking
Dieferne Conmmed, 19 LOY. LA L REV, 1811, 1616 {19596),

[B11)
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B2 HASTINGS CONSTITUTIONAL LAW QUARTERLY [Vl 38:4

lawyer would be subject to discipline il she revealed the client’s
information. Despite the fairly clear doctrinal answer,’ the American
Law Institute (“ALI"} could not agree on a resolution and eventually
voled to eliminate the illustration, thereby avoiding the necessity of
answering it in the Restatement.’

To some, the execulion of an mnocenl man was a morally
intalerable result and the ustration should have alfirmatively
rejected such an oulcome; to others, any departure from a rule
of absolute protection [or such communications represented o
shppery slope descent, 1% to the ultimate dhimﬂﬁmlinn of
the attorney-client relati P, to still others, the Hlustration
accuralely represented the state of the law, but should have
been d from the Restatement or modified because of its
starkness

Al its 1996 meeting, the ALl expanded the drali Restatement’s
articulation of the future harm confidentinlity exception, with the new
provision eliminating the requirements that the threat 1o human life
be the result of an act by the client and that the sct be criminal,’

The ABA’s 2002 amendments to Model Rule 1.6 opened a crack
in the doctrinal wall, but a modest one.” Now, a lawyer would be
permitted to reveal client information when necessary (o preveni
certain future hiarns as well as crimes.  Execution is plainly a future
harm. But what of non-capital, wrongful convictions? Is the presence
of the wrongly convicted in prison such a future harm? In particular,
15 the wrongly convicied “reasonably certam”™ to suffer “substantial
bodily harm?™

This paper will suggest thal “reasonably certain , .. subsianiial
bodily harm" should include any incarceration. Failing such an

L ALl Reporier, Charles Woltram, expréssed some agreement with the eriticism
levebed at the Hlustration and its doctninal answer, but then stated that, “This is law si i
s logical sad 1 thnk supportable as @ maiter of resalement” Procesdings, mipra nobe
1. at 332-33; Freedman, tepra pote 1, at 1634,

A I ihe end, the debaie over the Blusiration emdid in s slmination. The positsn
of Professor Faul Charingion wes sdopicd. after be waied, “[Whe dos'i peed tha
luscratbon. This is mire clasity ihan we really need.” The AL members woied, 16
65, i elbminaie the ilnsiraon. Freedman, soprs note 1, 81 1635,

4. Daly. supre noge 1, an 1616

% Froedmun, supre sode |, & 1639, BESTATEMENT [THIRD) OF THE Law
GOVIERNIRG LAWYERS § 66 (HD0)

& MODEL RULES OF PROFL CONDUCT B 1LA(BI(1) {2002} [hereinafter ME]

IS

HeinOnline -- 38 Hastings Const. L.Q. 812 2010-2011



Summer 31| WRONGFUL CONVICTIONS AND CONFIDENTIALITY #13

interpretation, an exception should be added to Model Rule 1.6 1o
permit disclosure of confidences to rectify wrongful incarceration.

L Three Cases
The following three cases illustrate the issues involved,

A. Daryl Atkins Case

In 1998, Daryl Atkins was convicted in a jury trial for the murder
of Eric Nesbhin in York County, Virgima, and sentenced 10 death in
the York County Circuil Court.” This sentence was later vacated by
the Virginia Supreme Courl because of error concerning the verdict
form.” On remand, a new jury imposed the death penalty, and the
Virginin Supreme Court affirmed this sentence, holding that the
deith penally was not disproportionate (o penalties imposed for other
crimes of premeditated murder with a firearm in the commission of a
robbery, even though Atkins only had an 10 of 59.° In Arking v
Virginia, the Sepreme Court held that the Eighth Amendment
prohibits the execution of the menmally retarded.” The Supreme
Court vacated Atkins's death sentence, and the case was remanded 10
the circuit court to condoect a jury trnal on whether Atkins was
mentally retarded.” In the circuit court, the jury found that Atkins
was not menlally retarded and thé court reinstated the death
senience, but this sentence was again vacated by the Virginia
Supreme Courl because of error in the process for determining
whether Aikins was mentally retarded.” The case was remanded
back to the circuit court (o determine the issue of Atking’s mental
retardation.” At this stage, Atking lor the first time raised the issue
of prosecutorial misconduct. - Atkins filed a motion requesting the
imposition of a life sentence or a new tral, caiming, for the first time,
that the prosecution had withheld exculpatory evidence and suborned
perjury during the original trinl ™ This issue was raised at this late
siage because it was nol until thal point that Atking's co-defendant’s

B Arkins v, Commonweakih, 510 5. E-2d 445, 443 | Va. 1990)
Bl mdET,
0 Acking v, Commonweakih, 334 S E 34 312, 311 (Va. J000)
1L Aikins v Yirgnda, £36 UL, 304, 331 (02}
B Adkios v, Commonweabih, 31 5.E2d 512, 517 {Va. 203)
13, Aukins v. Commonwealth, 831 SE2d 91 102 [V 2008).
14l
1% s re Comemomrsealil of Va, 677 S E2d0 2% 237 (Va. 200
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H14 HASTINGS CONSTITUTIONAL LAW QUARTERLY [Vl 384

lawyer, Leslie Smith, eame forward with the information concerning
prosecutarial misconduct,™

The erucial issue in the original trial was whether Atkins or his
co-defendant, William Jones, had shot the victim, as it is unly the
actual shooter who is eligible for the death penalty in Virginia.” Both
Atkins and Jones admitted to taking part in the killing, but each
claimed that the other was the pctual shooter, and Jones's testimony
against Atkins played a large role in Atkins's conviction. During
Jones's interview with the prosecution in July 1997, Jones told his
version of the events that led 1o the killing in 1996." However, his
descripion of the cime, in which he alleged that Atking was the
shooter, did not match the physical evidence.™ A prosecutor then
turned off the tape recorder which had been recording the hﬂenww
and told Jones's Iawg::. Leslie Smith, that they had a problem.” For
the next fifteen minutes, the prosecutor coached Jones so that his
testimony matched the physical evidence, and then the tape recorder
wnmadtm:lmmrumdlh:pulnhcdwmmﬂlnnﬁl
lestimony that helped the prosecution's case against Atkins.™

Smith consulied the Virginia State Bar at the time of Atkins's
original trial 1o sce if he could reveal his client’'s confidential
information in urdcr to prevent the possibility of Atking’s wrongful
death sentence.” The State Bar told him he could not reveal the
information, and Smith then felt that “there was nothing that could be
done.™™ However, Smith was upset over the suuntmn. and in March
2007, he again wrote to the Virginia State Bar.™ His cliemt’s case was
now over, and he emphasized that in his letter to the State Bar.™ A

16, Donnn 5t George, Death Sentence Commuied v Vi Case, WASH. FOST, Jun, 18,
SO0, huzprPwrwes: wiishingronpons sombwp-dymvioomtentiartacle 08/ 17/ ARO0RN 1700172 hond

I M

18 M

19, Adam Liptak, Lowyer Revealy Secres, Toppling Deéath Peralty, Y. TiMES, Jun.
s, mmlmmlnmwﬁm

N0 M

M

Ixr M

I Jon Cawley, PFroscworia! Mbconduct Cone  Apmingt  Vovk.Pogquoson
Commanweaith’s Anormey Moves Forwand, DAILY FRESS, Mar, 6, 3000, hapifance
dalypres comF01 0000 nrwsilp-ocal_sddison_ (D0Cenmarl_ | miscoodiic=al kins-and-williamn-
jones-cutiy-krinkck.

24, Nee Lipeak supra note 1%,

2% i

B M
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Sumrmer HH 1] WRONGFUL CONVICTIONS AND CONFIDENTIALITY E1%

lawyer ot the Virginia State Bar would not give an answer in writing,
bui did stale over the phone thal Smith could “eome forward and
make known what had gone on af the meeting.™ After receiving this.
advice, Smith told Atkins's lawyeérs about what had occurred during
Jones’s meeting with the prosecution. Atkins's lawyers mmsed the
issue when the case was on remand 1o the circuit court to determine
the issue of Atkins'ts mental retardation, claiming that the
proseculor’s conversation with Jones was exculpatory evidence that
should have been disclosed to the defense under Brady v. Maryland ™
Judge Prentis Smiley Jr. of York County-Poquoson Circuit Court
commuted Aikins's sentence 1o life in prison because of Smith's
lestimony concerning prosecutorial misconduct.™ The State then
petitioned the Virginia Supreme Court for a wnit of mandamus 1o
vigate the circoit court’s ruling, but the court held that it did not have
the power 1o issue & writ of mandamus, allowing the ruling of the
circuit court (o stand.™ As a result, Daryl Atkins is now serving life in
prison for the erime and does not {ace the death penalty.”

The prosecutors involved in the case, Eileen Addison and Cathy
Krinick, faced Virginia State Bar misconduct hearings regarding their
handling of the Atkins prosecution,” Atkins's lawyer, George Rogers
111, filed the complaint, which alleged prosecutorial misconduct based
on Smith’s testimony during Atkins’s trial” The Virginia State Bar's
Sixth District Subcommittee certified those complaints to the Virginia
State Bar Disciplinary Board and misconduct hearings were held
before circuit court three-judge panels.” Addison publicly denied
that she withheld any information from Atkins's attorneys during his
trial.” The three-judge panels have dismissed the charges against
cach of the prosecutors.® The original trial judge, ruling on the Brady
violations in 2008, [ound on essentially the same [acls agamst the

T, i

IE. o re Commonwaalh of Va., 67T 5.E.24 a1 238
20 M2

A AL op 20

1. Cawley, nrpra mote 21

N

L1

i

L

M. WV, Stide Bar, 5 rel Sixth Dig, Cooem, v Addron, Mo, CL- TONRN00:00 {Va, Cla.
ey 73, TOH0), avaifaible a Bitpiweww, viborgldoos A ddisos-(83010.pd, Va. Siare Bar
ox red Sinth st Comm. v. Kriaick, Mo, CL-10=410 (Va, Cir, Co. July 29, X000}, svedlaile
umpfm.mmpmmﬁ!Hmﬂ
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prosecutors imd overfurned the death semtence he had imposed over
ten vears pnt'lr

B. Alton Logan Case

On January 11, 1982, Lloyd Wickliffe, a security guard at a
Chicago McDonald's was killed by gunshot d.urinf a robbery, and
another security guard was wounded in the attack.™ About 4 month
later, on February 7, Alton Logan was arrested and charged with
robbery and the murder of Wickliffe. He was charged along with
Edgar Hope, who had just been arrested for the murder of a police
officer on a Chicago bus.™ At the bus shooting, Hope had been
carrying a gun laken from the security guard who had been wounded
during the McDonald's robbery.” Logan was arrested after the police
received a tip and then found three evewitnesses to identify him as a
participant in the McDonald’s robbery and murder.”

On February 9, two Chicago police officers were shol to death,
and brothers Andrew and Jackie Wilson were arrested for these
murders.” Dale Coventry and Jamie Kunz, both assistant Cook
County public defenders, were appointed to represent Andrew
Wilson." Police found the guns of the murdered police officers
hidden in 8 location where Andrew Wilson was known (o stay, and
with these guns they also found a shotgun that was linked 1o shotgun
shells found at the McDonald's.® However, Hope and Logan were
already charged with the McDonald's crime, and wilnesses had
already stated that crime had involved only two gunmen.” Neither
the police nor prosecutors involved in the case pursued the link
beiween the sholgun connected to Andrew Wilson and the
MecDonald's incident,”

37, Sed traneeripls of Braaly hearing (oa flle sith suthor |

18, Mmirnce Posley, fnmote's Freedom Moy Hinge ow Secrer Kept for 25 Years, T,
19, 2008 Cur Trik, hitptarticies.chicngotribune com2008-01- 1% mewaUS0] 180505 1_
securliy-guard-adiomey-Elieal.privilege-andrew-sialion.

o

Ll

AL Mimmes (CBS jebevision Bropdcest Mar. ¥, 2008} gvaielle o Wapivess,
chaneva comMmiorkey 0SS IminuesimainI ¥ 4719 duml,
.l H.‘.hldp..lu'p'rl aile 18
A
& i,
45 I
. d,
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Logan's co-defendant, Hope, told his public defender, Marc
Miller, that he had never seen Logan before their arrests and that
Logan did nol participate n the robbery and shooting at the
McDonald's.” Hope told his lawyer that Andrew Wilson had been
the other person involved in the McDonalds incident.® Hope's
lawyer then told Jamie Kunz, one of the public defenders
representing Wilson for his involvement in the murder of the two
police officers, that Wilson was involved in this robbery and murder.™
Kumnz and his co-counsel, Dale Coventry, asked Wilson about his
involvement in the McDonald's incident, and Wilson confessed 1o his
participation in the cnme. Kunz and Coventry described Wilson's
confession as “gleeful,” as Wilson was aware that he was getting away
with a crime that he had committed.”

Kunz and Coventry did not disclose their client's confession at
the time because of their duty to protect confidential communications
from a client.” They believed thai they could not reveal the
information because the real killer was their client.” Twenty-six years
later, Coventry told 60 Minutes:

Well, the vast mu.j;nrit;;;l the public & ntly believes that
[we should have revealed the confession), but if you check with
attornevs or ethics commiitecs or you know snybody who
knows the rules of conduct for attomaeys, it's very, very—it's nof
morally clear—but we're in a position 10 where we have 10
maintain client confidentiality, just ag a priest would or o dodtor
would. [It's just a requirement of the law, The system wouldn't
work without it.”

In 1982, Wilson agreed 10 let his attorneys reveal his conlession
after his death.” On March 17, 1982, Dale and Coventry drew up an
affidavit that stated: “1 have obtained information through privileged
sources that & man named Alton Logan who wuas charged with the
fatal shooting of Lloyd Wickhffe a1 on or about 11 Jan. 82 15 in fact

1 A Killer's 20-Year-Ofl Secrer May Ser freate Free, WMSNBCMEN COM,
ASSOCIATED PREXS, Apr. 12, 2008, hitpolwww manbe man.combdd 4083674
daf.
1.
dal.
Pomsbery, pupra e 38,
bl
& Mimuter, supra nobedl
.

tapzesg
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not responsible for that shooting that in [act another person was
responsible.”™  Kunz later stated that they prepared the document
“g0 that if we were ever able to speak up, no one could say we were
just making this up now.™ The lawyers then placed the affidavit in o
scaled metal box, which Coventry stored in his bedroom, in a closet at
times and then under his bed.”

ﬂn November 19, 2007, Andrew Wilson died of natural couses in
prison.” Harold Wilson, an Assistant Cook Cnunnr public defender,
was representing Alton Logan at that time.™ He had heard rumors
that Kunz and Coventry had information from Wilson that would
help Logan's case. and after he learned of Wilson's death his first
thought was 1o contact the lawyers” Kunz and Coventry opened the
sealed affidavit after leaming of Wilsons death and were then
summoned to court on January 11, 2008, where Criminal Court Judge
James Schreier ruled that they could reveal the conversation with
Wilson and the contenis of the affidavit.” On April 18, 2008, Judge
Schreier sel aside Logan's conviction and ordered a new trial, and
Logan was released on bail® On September 4, 2008, the 1linois
Artorney General Office moved to dismiss the charges agaimst Logan,
stating that it was unable to prove Logan's goilt, and Judge Schreier
supported the state's decision, saying, "From all that 1 have heard,
Mr. Logan, you did not commit this murder.™  After his case was
dismissed, Logan said, “I've been telling everybody for the last 26
years, ‘1 didn't do this,” and finally they did the right thing. 'm happy
that I can finally get on with my life, try 10 do some of the things |
want to do,"™

ff
I
ASSOCIATED PRESS. mpra nota 47
Posshey. supra node 39,
faf
Michsel Miner, The Gremer of Twe Evil: When & it Ok 1o Ler on Innocens Man
Boi by Jall?, CHICAGD READER, Jan. 31, 2008, kiipeifawi chicugaresder comichicagniha-
preatcs-of- swo-cvilsComent Toide] 212988,

6. Possley, sigpra pole 35

B2, Maurice Posstey, “Fa Mod Binter,” Says Maw Who Spent 18 Years in Prison for
Alfegedly Mindering a Secuvicy Guard, May 6, 2008, CHl. TRID., anicleschicagooritiane.
oo DOCE-05 O newn DO SOSTTR] 1 _murderng-jud ge{umes-schreier-aow-irialfl

BRadAR

63, Manbow Walberg, Soanh Side Mon Free. Clear- Frually, Sraté Dyopr Chavges,
Saying There & Inaufficiens. Evidence in on "82 Murder, 1o Wiich Anovker MWan Allegediy
Confexsed, CHIC. TRID.. Sepd. 5, 2008,

i Id
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Kunz and Coventry kept Andrew Wilsan's secret for twenty-six
years, but they have said that it was not an easy task. Coventry told
6l Mimures, “In terms of my conscience, my conscience is that 1 did
the right thing. Do | feel bad aboul Logan? Absolutely 1 feel bad
about Logan™ However, the attorneys did not reveal Wilson's
confession because it was a privileged communication between their
client and themselves.” They researched the rules on attomey-client
privilege but could find no loophole for their situation” Coventry
tald &0 Minutes, °1 researched the ethics of attomey-client privilege
as much as I could. | contacted people who are involved in making
those determinations. | know [Kunz] did the same thing.™ Kunz
stated, “I could not figure out a way, and still cannot figure out a way,
how we could have done anything to help Alton Logan that would
not have put Andrew Wilson in jeopardy of another capital case.™™
Even if they did come forward, they believed that their information
would not be admitted in court because it was a breach of attorney-
client privilege.”

The attorneys said they would have done something more than
preparing an affidavit if Logan was facing the death penalty.” Kunz
told the Chicage Reader, “[1] would have been prepared to lose my
license. 1 wasn't going to ler him be executed. Tt would have been an
ethical lapse, but the execution | couldn't allow 1o happen.”” He also
stated,

Once hl:g,u-!. natural life instead of death, | still brooded about it
but T wasn't going to do anything about it, because—well, I'm
not sure why. 1f you put this to me ss a pulh:tluulqucm'm 1
could have argued both sides for hours. It wasn't hypothetical,
it was real, nnd m gul said jrnu can'l let him die. To do
something when Allon Lo serving natural life would
have bﬂ‘-ﬂ to submit my client {Wltzmn] 10 prosecution for a
capital offense. | wasn't going to do thai. Bul i's not a

HEdERSRE
B
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question T can answer, why | can live with natural life and not
with execution ™

Coventry said, “None of this siuff is crystal clear. We were going
to do something else [besides the affidavit] if he was facing death, bur
we didn’t know what, 11 was a really tough call.™™

C. Lee Wayne Huni Case

In 1986, Lee Wayne Hunt, along with his co-defendant, Jerry
Cashwell, were convicled in separate trials of the murders ol Roland
and Lisa Matthews, ncar Fayetteville, North Carolina.” ln 2002,
Hunt’s co-defendant, Cashwell, committed suicide in prison.” After
Cashwell's suicide, the public defender who had represented him at
trinl, Staples Hughes, came forward with the information that during
Cashwell's trial for the murders of the Matthews, Cashwell had told
Hughes that he had single-handedly killed the Maithews without the
help of Hunt.”

Hughes had held this secret for twenty-two years, bound by the
attorney-client privilege.” When asked if not disclosing this
information bothered him, Hughes told &0 Minutes that, *1t bothered
me most when Mr, Hunt was being tned. And it's bothered me ever
since. There wasn't anything I could do about it. But | knew they
were trying a guy who didn't do it™ Hughes decided to go public
with the imformation after his client died in prison, as “it seemed 10
[him| at that point ethically permissible and morally imperative that
[hee] spill the beans.™™®

However, Judge Thompson, of the Cumberland County Superior
Court in Fayetteville did not agree. Al o hedring in 2007 on Hunt's
request for a new trial, Judge Thompson told Hughes that he would
have to report him 1o the State Bar if he violated attorney-chient

T M

A

% John Solomon, The Ead of & Faled Tectimique-far Mol of @ Prispg Sempenee,
WasH. POsT, Koy, T8, 2007, a1 AL

M Adem Lipiak, When Law Frevenir Righting o Weong, MY, TisES, May o, 5008,
hitpetiuens, aytimes, com N0 T we ek inneviewAHiepiik himl

T o Mimupes (CBS televivion broadeesd Mos 18, 500T), available o hitpuivss,

1raSsEnlntemain 151 245 1 shunlTeageenmentbamoon eni Fody,

TR Liptsk, supeg note T

T B0 Mimuss, siipra nsie 77

B0 Lipisk., supra nobe T
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privilege by revealing what his chient had told him." Hughes went
ahead and testified that fus client told him that Hunt was not mvolved
in the Matthews's murders.” Judge Thompson refused 1o consider
the evidence offered by Hughes, wniting in his opinion that Hughes
had commilted professional misconduct” Judge Thompson also
refused 1o grant Hunt a new tnal, finding that the other new
development, new scientific evidence regarding the analysis of the
bullet, was not compelling enough to warrant another trial™ The
state court of appeals upbeld Judge Thompson's ruling, and the
Supreme Court of North Carolina also refused to hear the case, and
Hunt remains in prison.” In January 2008, the North Carolina State
Bar, in a confidential decision, dismissed the disciplinary complaint
against Hughes.™

Examining the case, the New York Timex observed that “|bjoth
the United States Supreme Courl and the Norih Carclina Supreme
Courl have said the lawyer-cliemt privilege survives death, though
they recognized thal narrow exceptions might be possible.™ The
Times asked Monroe Freedman for his opinion on the ¢thics mvolved
in reveasling confidential client information after the client's death,
and he stated that there remains room for a case-by-case analysms of
each situation.™ In this case, Professor Freedman said that Hughes
was probably able 1o reveéal his information, noting that, "If thére is
no threat of civil action against the client's estate and there are no
survivors who continue to believe in the client's innocence there is no
confidentiality obligation to begin with.”™ Hughes agreed with this
analysis, stating, “What reputational interest did Jerry [Cashwell]
have? He had pleaded guilty to killing two people. He didn't have an
edlate. His estate was a pair of shower shoes and wwo paperback
books."™

i
i
i,
Soboman, jupra note 75,

Supremp Cowrt Refuses jo Connlder Hipu’s Appeal, FAYVETTEVILLE CUSERVER,
. JO0A, M0E WLNR 1498157

Lipfak, sieprea node T

i,
i,
i
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D. Distinctions Among the Three Cases

There are distinctions of note among the three example cases.

The lawyers in Logan obtained an “after-death™ waiver from
their client, plicing them in & more favorable position than the
revealing lawyers in Hunt and Atking, Further, in Aikiny, the
revealing lawyer’s clienl had perjured himself at the onginal trial
The only perjury known 1o the delense lawyer in the Arkins trial was
the co-defendant’s responses when asked by prosecutors if he had
been told what to say by anyone." And further, the co-defendant’s
lswyer was not counsel al the Arking trial. If the standards of the
Virginia version of Model Rule 3.3 were mel. he may have been able
to reveal the truth at that time.

Il. The Current State of the Law

May a lawyer reveal client confidences to rectify the wrongful™
conviction of another?

A. The Massachusetts und Alsska Approach

Al present, at least when wrongful incarceration is-occurming, two
stales arc on record as answering this question in the affirmative,
although both used expanding modifications in the Model Rule
1.6(b){1) language to achieve that result” According 1o
Massachusetts Rule 1.6(b}(1), a lawyer may reveal information “to
prevent the commission of a criminal or fraudulent act that the lawyer
reasonably believes is likely to result in death or substantial bodily
harm, or in subsiantial injury to the financial interests or property of
another, or to prevent the wrongful execution or incarceration of
another,™

01 Ree dsliogue reganfisg Napws clatm n the stare hearmgs, on e wih aurhor

92. By “wrongful”™ in this paper, | moss to include only ihe (actual nooccnos of the
wiongly copvicted person, | do pot mesn (o include comactions made stonghl by a kegal
erron duriny the procecdmgs.

83, Al lesdl one sdditionsl stite B currently oonsidering such @ Lsnguage change. In
Juna 2010 the New Jersey Supreme Court's Professional Respornilvilny Rules Commiltee
invited the MNew Jorsey Stale Bar Association o commenl on sdopting 1he part of the
Maasachuserts rule that wiiows for lewyers 1o reveal confidences “to prevent wronglul
esezation . . . [or] incarcesation ”  See Andrew Perlman. Mew Jeesey Consilering the
*Mazachnseny Excepoion™ fo Rule | 6, LEGAL ETHICS FORUSM {June 22, 2010, 731 PM),
htpotwaw lepalethdorem combhog 20 M6 new- jerssy-comidering-an-unuinal-e scepiion
icrule- D himl

M Mass B Pror. C 16 (2006) (emphasis sdded)
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According to comment [9A], “The reference to bodily harm is
nol meant Lo require physical injury as a prerequisite.  Acts of
statutory rape, for example, fall within the concept of bodily harm,"™
Wrongful incarceration is mentioned specifically to permit disclosure
where the [@ilure to disclose does pol necessanly involve the
commission of a crime.™ Rule 1.6(b)(1) is derived in part from the
original Kutak commission proposal for the ABA Model Rules™

There are no legal ethics opinions or reported cases that apply
Rule 1.6(b){1) in Massachuseits,

According to the Alaska Rules of Professional Conduct,
specifically Rule 1.6(b), “A lawyer may reveal » client's confidence or
secrel (o the extent that the lawyer reasonably believes necessary: (1)
to prevent reasonably certain: (A) death; (B) substantial bodily harm;
or (C) wrongful execution or incarceration of another,”™ Alaska has
adopted comment [6] from the Model Roles of Professional
Responsibility. There is an additional commen! specifying tha Rule
LAMLHINC) s modeled on the similar Massachusets rule. The
lawyer's decision whether to disclose is judged on the objectively
reasonable standard.

There are no reported cases or legal ethics opinions applying
Rule 1.6(b)(1){C) in Alaska.

Meither Massachusetts nor Alaska would allow a lawyer to
rectify & wrongful conviction that was nol currently producing
incarceration. The balance point has been struck as follows:
Rectifying a wrongful conviction alone does nol warrant revelation of
client confidences; rectifying a wrongful conviction that is producing
incarceration does.

B. The Mesning of “Substantial Bodily Harm™

Ouside of Alaska and Massachuseus, may a lawyer reveal client
confidences to rectify the wrongful canviction of another? Policy
argumenis and considerations aside, the doctrinal starting point is
MR 1.6(b)(1)." I the dmly life of the wroagly incarcerated i
producing “reasonably certain . . . substantial bodily harm,” then the
lawyer may reveal the clicnt information necessary to prevenl it

5 Mass B PeOF C LS o A (2006).

P I

9 oM

B ALASKA R PROE ConpucT LI HBH20M).
L

A state-bpstate collection of MR, supra pote 6, L&) clomes i 1 the
Appendis to this srticke
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There is precious little authority specifically treating the application
of the “substantial™ bodily harm lunguage of MR 1a{(b){(1}.

The Comment lo the Model Rules provides some insight into the
meaning of “substantial bodily harm." The Comment illustrates
“future substantial bodily harm™ with an example about water supply
pollution. In the example, the lawyer's client has in the past
introduced contaminants into a community’s water supply. The result
will be reasonably certnin substantial bodily harm (o the drinkers of
the water. No violence was involved In producing the harm. Nor was
the client's act necessanly a cnime, and il was certainly not a cnime yet
o be commitied. The Comment has been widely adopted
{sometimes with minor alterations) by states that have adopled some
form of Mode|l Rule 1.6, Based on the water pollution example
included in the Comment, al least il can be said that the substantial
bodily harm need not be the result of violence,

Mearly every stale has adopted some version of Rule 1.6, There
are allerations regarding the permissive nature of disclosure, and
whether it 15 necessary that the client be involved in causing the harm.
Below is a sampling of state applications of the MR 1.6 clones, The
authority is sparse and this rendering of it reflects its seallered nature.

A legal ethics opimion in Utah stated that child abuse can
constitute 4 substantial bodily harm that would Eﬂﬂit disclosure,
though the nature of the abuse was nol discussed.” According lo &
New York Legal Ethics Opinion, a lawyer may not revesl his client’s
continued possession of stolen property. Being without one's
property 15 not & substantial bodily harm.™ Two ends of the
definitional spectrum—child abuse is substantial bodily harm, while
possession of stolen property is nol.

Does the client need to be the source of the substantial bodily
harm?

The appiicable Restatement rule does not require that the
“serpous bodily harm™ be the resull of any action or inaction on the
part of the client or attorney, criminal, fraudulent, or otherwise,"™
Indeed, it specifically refers to the resulis of long-term imprisonment:

Serious bodily harm within the meaning of the Section includes
life-threatening illness and [njuries and the covsequences of

100, Utab Eth Ogp. 97:112
101 WY Eth Op 2002-1.
107 RESTATEMENT [THURD) GF Law GOVERNING LawyERS § 665 (20000
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events sch as imprisonment for a substantial period lml child
sexual abuse. It also includes a client's threat of suicide.™

Under the Model Rules, disclosure of a suicide threat would be
permitted, whether criminal m itself or not.™ In Utah the harm need
nat be the result of any particular conduct.™ A suicide threat may be
disclosed.™

And clearly, rhe substantial bodily harm need not be the result of
a fulure criminal act.

Delaware has adopted MR 1.6 as well as comment [6]. Delaware
does not require that the substantial b-udily harm be the result of
criminal conduct, prospective or otherwise.™ The New York rule
does not re::Lmre that substantial harm be the resull of a prospective
eriminal act.” The Model Rule iself belies any such requirement,

The authority is sparse, bul it may be said in summary that
substantial bodily harm need not be the result of crniminal conduct, it
need not be the result of the client’s own conduct, and it need not be
connected with violence. If revelation of the client's information will
prevent it, the information may be (and in some states “must b )™
revedled. Future harm from whitever source, with or without its
cause in violence or crime, triggers the exception. When such
substantinl bodily harm can be prevented by the revelation of
confidential information, that revelation is permitted.

C. Harm to the Wrongly Convicled

Is there harm that comes to all wronglully convicted persons?
Doubtiess the answer is yes. The very experience of being wrongfully

i A avemt, g, Nt 3 {M000) (emphais added),

104, ABA Comm. on Ethics & Proll Respondibidiey, infiormal Op 831500 (1085,
I Urras B PROF. COMBLCT L6 (R010).

106, Uil Ethics Oy, B3, 1980 WL 509363 (19%6).

T, Dl B o, CoNpucT | &b ) (DL,

108 MY, R PROF. CONDECT |6 {2008,

L9, | am sdvecating (of & permiiasive rule riker than 8 mundatory one. Theve will
uridoulitedly be cases 0 which the harm thal. may come  from revelaton would be
unuiually significant and revelation would be unwarranted. For example, If the poleniunlly
revealing lawyer's cliem and 1be wwongly convicted were gang members, snd revelation
uﬂdmﬂlmﬁﬂmhﬂ;mwluﬂymnd‘ﬂtwm
revelarion would be unwarranted  “May” lnnguage would permit the liwyes bo halance
it eitrsardiaary harms in sch wi el
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accused, let alone convicled, implicates significant mental torment."

Conviction adversely affects a person’s employment prospects’’ and
leads to all of the collateral harm that flows from such a handicap,
Felony convictions deprive the felon of certain avil rights or
encumber their exercise.” Immigration status is affected by a felony

110 The measl wrment o mech i endence i mumerows films by Alfred Hilchcock
See Al About Alfred Hiwcheock, www, Clestasclilm, sbhoaicomd'odinEnedhilcheockitp!
Alfred_Hilcheodk Page him [“One al the most enduring themes in Hilchoock's work o
that of & goosd man fxlsely accused, purmed by the ssthorities while trpng o Clear his
wame .., . The theme sllegndly 100k roof when Hitchoock was brielly held by the police
5 a emall hoy, and can be sced in his early British works as well a3 later movies™)

11, Gemeralty, & federil cotwitibon does i aiomaiscally disgualify & persan: fram
federal employment, bul |1 & consdered 2 acior @ evaluating saitabiliny for employment
In mos crcimstances, the greater the relatioaship betwesn the offonses commiiicd amd
mlmq!mmnmmlwrﬂummﬂﬂhpududﬂhmh#n|
employment. Perioos convicied of & feloay after September 1, 1989, may bose or have
restnctions pisocd upan grama, boenses, conract and other fedetal bomefile.  Excluded
from ihsse  restriclion are wellare, sois| security, retlrement, healib wind dimabifisy
benelite. A federsl febom may abo be resiricted by ibhe sstiiencing courl in his or bey
oocupatinal chosoos if there eabti & ressomably ditea relationship beiween  the
defendant'y criminal conduct snd his occuparion. A person convicied of 8 federal fedony
will glas be redtricted in hix ability 1o become an olffcer, direcior, employes or contrling
shareholder o mn festliation thal s & lederally mared depossiory or owae of controls 4
federally insured depositony, A ponoo who wades in commodilies may be refused
fegivtration: by the Commodity Fultres Trading Commassion. 'When o person hes been
convicied of robbery, beibery, extortion, embexzlement, murder and sssaull with intent 1o
Kill, ke or she may be prohibited from serving as o comsuliant, officer o directos of 4 labos
n’wmﬂm‘mﬂ,ﬂhﬂiﬂlﬂlh The prohilstion etm i thirtéen years dier the
comviction or end of imprisonment, whickever |8 [aier, unbess the cours ez » shorier
perval. Ser 20 LULS.C 55 304, 1011 Once a perecd @ convicted of o federal felony, he s
ingligible bor enlistiment la the armed services
Aside from afficial employmest disgualificathons, comvction have 8 generalized, advers
elfesi on employmont prospecie. See, .., How Dous 2 Person With a Febony Find A Job
Alter He Haa Served His Time?, hitp fwikianswer.com/OfHow_doct_a_permon_with_a_
fetony, find_a_job_sfter_he_has served_his_time

L2 The righi 1o vole 4 guaranieed to oll montslly competent gdubis in the United
Sises wilh the exception of eonvicted crimins) offenders.  In the Unied Stakes,
approximtely 34 miilon copviéted individuals are duenfranchised, ieclisding pver ooe
milhion mdividunls who have completed their sentences. In forfy-ais sates snd the Thatno
of Colunmbsa, disenfranchisemont bws deny woling rights (o all convicted sdulls in prison
Thirtytwo states disenfranchse lelous on parole, twenty-aine disepfranchise thee on
probation snd in fourtesn iaies offendens who have Fully served their ieateaces remain
disenfranchised. Ten Mates permancsily disenfranching comviciod feboms.  These aaie
inclade Alsbama, Delaware, Florida, lows, Kenlucky, Mississippl, Nevada, Mew Mexico,
Virginta, and Wyoming  Arsona and Wyoming permanenily disenfranchise mdividuals
comvicted of & second felony,  Temnnesmes permancatly daenfranchoes kdividuals
convicted priov o 1956 and Washingion pesmanent |y dsenfranchises anyone convicted of
& felony pens 10 1584 In Texse. & convicied febon's right io vode B nof resioted until fwo
years alter tischasge from prison probiation or parole  Only four siates, Maine,
Muassschiseits, Ltih, snd Vermont, do pod disesfranchise convipied lelome  Thineen
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conviction.”"" For innocent persons convicted of some crime, any

crime, there are these baseline harms that diminish their lives. These
harms are only enhanced by the torment of knowing that they flow
from no Act of the wrongly convicted person.

Do all wronglully convicled persons suffer substantial bodily
harm? Doubtless the answer 15 no. Some who are wronglully
convicied are not sentenced to incarceration at all, as in the Instance
of some modest financial crimes or low-level drug crimes, for
example. Without taking lightly the very significant difficulties that
any conviction can occasion,” not all wrongly convicted persons
suffer substantial bodily harm. In such instances, the docirinal path
1o revelation under MR L6 (b)(1) is closed.

Within the group of wrongfully convicied who are incarcerated
there is wide varintion of rnsk of substantial bodily harm, including
nsaault, sexusl assault, death, contraction of AIDS, and genaralized
harmful health effects of long-term incarceration.”” At one end of the

permeid of Afrces-American nsen of |4 milllon sre dicnfranchised representing ovia
ome-third {1hirmy-six peegeni) of the iotal disentranchised popislaiion. Tn iwe dtabey, ong @
three black males are disenfranchised and i eight stales one w four black males are
diseniranchised.  Human Rights Watch, The Sentencing Project, higpisww hrwong!
feporiafiivoleiosvol Mo him

Federal law prohibits firearms possession by anyene convicied of & crime wilk a podentisl
imprisonment of more (han one year, but some white sollar crime ure excnpl under this
bw. State lows may ba more pestrictive thas federal laws.  For example, Toderal liws do
nol probibit the possesion of muzde-loadmg rifles il ooe & convicted of @ feloay, bul
many state b do, Federal fohony oonvicthon resubis b the boss of ke right 10 vous, it of
jurizs, run for or kold peblic office. 28 LIS.C § 1855 restricts the right 10 serve on &
federal grand jury or petit jury [oe a persoo coavicied in state o fodera) courd for @ crime
punishable by mgmemeny for more than ane year. Felony comvictiom 0 eleven
ealegories have varying contequences ranging [rom the inabillty o eolist in the miliary o
ineligibility for federal public bousing (these are ussally ‘febonies (hal mvolve disrupiing
ouhey tonands penceful enjoyment of the prenmises sach 88 shooting ot doug conviclsons, 41
LLS.C § 13T )(B)i)). Other federal rghts thai may be lost include disgualificatson
froan: receiving federal contracts and inahility 1o receive federal student ssistance, Soe
gonerally Cindy Elies Hill, Whar Sightr Are Demied to Convicted Felons?, Wepitwwe
ehow comiabout_SH3807 _right-danicd-convicted-felond ltm].

113 Allens who have been ennvicted of 8 felony sre disqualified from lemparary of
permaneni residence staios sy well B8 Iemporary redidenos stalus 85 a special agnouliural
worker, HULS.COUEL2SS (a){4ND), BINCHE): 8 CFR 2183, Pemons conviched ol &
ledony wnmally canmsl obisin & pEsspart

14 Seran 115-T13

115 Among many reports snd sathtleal studied, see generally Cindy Strockman-
Johmson and David Strockman-Johetan, A Comparicon of Seaual Covesion Experionces
Reporied by Men and Women o Privom, 31 1, INTERPERSONAL VIOLESCE 1591 [2006)
{finding that between 3-12 percent of prisos immales are faped al some point during their
imcarcemation), Abootoom, Sexual Vedatlom hecrease m U5 Prsons, usgovinlio
aboutcomty 0GR e vyal-vicda Hiony increase-in-es-prisons m Tp=1, Just Detenvon
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spectrum is the wronglully convicted person awaiting execution. At
the other end i the wronglully convicted person who is sentenced (o
a very short term in 2 local jail or minimum secunty facility. The
latter has had freedom of movement limited [or a short time, bul is
bess likely to suffer substantial bodily hiarm as a result of the wrongful
conviction. The spectrum has a full range in berween.

As currently drafted, Model Rule 1L6&(b){1) & a somewhat
unwieldy vehicle to support a doctrinal path that would allow a
defense lawyer to remedy & wronglul conviction of another, There
are wide variations in the harm 1o the wrongfully convicted hased on
the nature of the conviction, the length of the sentence, the nature of
the incarceration, if any. To use 1.6(b)(1) for this purpose would
require n case-by-case measurement of the level of harm being
inflicted on the wrongfully convicted. The Restatement contemplates
this approach by listing “imprisonment for a substantial period”
among those conditions amounting 1o “sérious bodily harm,™™ but
even il that interpretive guidunce were added 1o the ME Comments
or read into it by virtue of the Restatement’s influence, a case-hy-case
inguiry would be required for the rule’s application.

D. A Contrast Betweea MR L6 and the Massachusetts/ Alaska
Approach

If there were an exception to MR 1.6 that simply allowed
revelation of information necessary o rectify any  wrongful
conviction, or a wronglul conviction that resulied in incarceration
{the Massachusetts and Alaska approach), then the nature and length
of incarceration would be immaterial. The goal would be (o remedy
whatever adverse effects have flowed from a wrongful conviction of
an innocent person, Adoption of such a rule requires an institutional
choice 1o harm a client who has committed an offense for which he

Intematuondl, The Harics Abomd Srrwal Absie in DS Deteniuon, Janusry 300,
hugp: v juitdeten HonorgentactsheetyThe Basics, pdl (noting that research shows thal
M peseny of immades biomale prisony sre sexusily abused 84 some poimt  during
incarcernibon ) Haid of Confinmed AIDS bn Pricon 25 Times the Bmie vtk LS, General
Populetion, CHfice of Justice Programs, LS. Departmenl of Juase, hitpoithis.ojp sudo)
povicoatentipubdmcivhivplf. il (ootsng that m 2007, shout forpy-three per VU000 pridon
ammaied were estimied (o have confirmed HIY compared (o gevenieen per 10000 perooay
in the LLS pemersl populatsin), The LS Department of Juslice Buresu of Moslice
Statistics. T @ ddolaibod report on i website waw ogpousdop povbi which inclodes chana
of local, staie sl ledernl privons [sting the causes of death, divided by year. beiween 2000
nrd 06

Tk RESTATEMENT OF THE LAW (GOVERMING LAWYERS § b cenl. o, illus. 3 | 20000
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was ot charged and to assigt an innocent person who hias been
wrongiully convicted.

Bodily harm or ng1, there are senous consequences that Mow
from all wronglul felony convictions. The lelon’s civil rights are in
jeopardy,” his employment and professional opportunity are
dramatically diminished, and he unjustly receives the reproach of
community and family. The master ol the mystery film, Alfred
Hitcheock, placed any number of main characiers in the unenviable
and emationally tortured position of being wrongly accused."

The “may” language In the Massachusetts and Alaska rules
allows the lawyer to make the case-by-case judgments about the
balance of harms and the instances when revelation should ensue.
Any reasonable reading of the current MR 1.6 exception, even with
the Restalement gloss, leaves these choices first with the rule
nterpretation, and only then with the lawyer possessing the
information. The rule advocated for here is cast in permissive, “may™
terms. Too much discretion should not be read into this choice. The
ABA has opted for permissive language even where the
circumstances of the confidentiality exception clearly make revelation
mandatory. The lawver "may” reveal when the lawyer must
“comply” with other law or court order.'”

The harm to one's chient occasioned by revelation would be of
approximately the same quality ind measure as the harm that has
come to the wrongly convicted, with one chief distinction. The harm
to the client would flow from his own felonious conduct. The harm to
the wrongly convicted has also resulted from the client’s same
felontous conduct and from no fault of the wrongly convicted. As
such, the moral stance of the two harms is highly distinguishable, even
if the mensure of the harm is largely the same.

The lawyer-prolective exceptions 1o the confidentiality duty that
exist rest on far less weighty moral grounds,™ allowing u lawver to use
confidences to make claims or defend claims that involve the client or

11T Ser generafly Alan Elis and Peter 1 Schers, Federal Folomy Cosencsions,
Collmeral  Civil | Dbobiliney, Cronsiaal Jubice (19960 hitpliiesew, slape|lls comiChir
Publicabonstederal-felony<comvetion asp; g ale Chall Durebaliiles of Comvivied Felons
A Swte-by-Sne Survey, U Deparimast of Justke, Odfes of the Pardon Adtomey
{ Detsber 19907

1IE  Kew wigora peste |10

118 ME, myrra nabe-6, 16(B)[E),
1200 Similar views sere expressed during the ALY disogisien of this ispae in the Lite
1Rk amd 15908 Proceedings, mgpen st 2; Freedman, nupra node 2. a1 1633
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conduct involving the client.™ The lawyer using this exception and
the wrongly convicled may be compared. Each would benefit from
using the client’s confidences in making hér own claim or defense.
Under current law, the lawyer may use the information on his own
behall, but not on behall of the wrongly convicled.

When a new exceplion to the confidentiality duty s proposed,
the oft-heard argument suggests that a new exception to the
confidentiality duty must be accompanied by a warning to the client,
and if warned, a client will not tell the lawyer the merminating
information, and damage to the delicate establishment of lawyer-
client trust will result,”™ No doubt the foundation of the lawyer-client
privilege and its close relative the duty of confidentiality is the
encouragement of open communication betwéen lawyer and dlient,
and the benefits that flow from candor and openness:™ the lawyer's
work for the client will be more effective; the client's revelations may
lead to opportunitics for the lawyer 1o counsel the client about the
client's conduct. But the scholarly suggestions that lawyers wam
clients aboul exceptions 1o the confidentiality duty'™ have not
affected practice,™ and the current exceptions do not routinely
produce such warmn#ﬁ. nor are they likely to apprecably diminish
open communication.™ The argument that & new exception must be
accompanied by a warning—which would therefore prevent any such
disclosures from being made—{ails to persunde.

It might be suggested that this exception is different because the
other exceptions traditionally allow lawyers to counsel clignts belore
having te reveal their future scts. The lawyer's counseling may
dissuade the client from the fulurc act thal requires of permits
revelation. With respect to the old “future crime™ exceplion, this

(21, See ME, supre pote &, 10005} permining lawyer. use of client confidences 1o
cillect Ihe lawwet's leg of atherwdse establich the lawyer's claims op delemies in
comiroverines imwohag the chent or the client's conduc).

1X  See Bwidler & Berlin v, Unived Stbes, 324 115 199 408 n.d | 1998} (pumsnarizing
the Hmsled emplnesl evidence ihat this privilege encourapes opeh communisaimm ),

B3, 8 1 Wicsmore, EViDENCE § ZIW (McNaughion rew. 1961) Swidler, 524 US. m
403 Uppohs Co. v. Liniied Siater, 449 LIS 383, 386 {1981 Ham v. Blsckbam, 128 S
A4, AT { LERE)

Il Seée Les A. Fintimeoti, The Lawyers Dufy o Wara Clfene abowd L on
Covifidenitlality, ¥ Camh, U, L REv. 48] (1990),

135 Clark [, Conningham, Mow oo Expledn Confidemialny, 9 CLMICAL L. REV, 519
(200}

13 Fred © Escharia, Bethinking Confllennafity, T4 lowa L REV, 28], 382, X%
(1985
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argument would have been on the mark and availing. But with the
dawn of the “future harm™ exception in 2002, this srgument foses is
cfficacy. [n fulure harm settings, the acl of the client may already
have occurred and cannot be “put back in the bottle.,” Just as is the
case with the proposed revelation that cures a wrongful conviction, a
future harm revelation s aboul a past event, one that the lawyer's
counseling function cannot prevenl. The proposéd excepiion stands
on no different “wamning” footing than does the future harm

exception.
E. The Lawyer's View

Although individual lawyers involved in matters such as those
discussed in this paper will likely feel significant angsl and misgivings
about the revelation of confidences and the loss of hard-carned
convictions, both prosecuting and defense lawyers generally should
wanl these revelations to be made."

. The Prosecitors View

Individual prosecutors understandably hope to preserve their
well-eamed convictions. They tend to bemoan reversals. In some
celebrated mstances, prosecutors have fought to the end to avoid
reversals when it appeared clear that the original conviction had been
erroncous,™ Prosccutors’ understandable reliance on “the system,”
makes innocence-based roversals incongruous. If the original jury
convicted, then the defendant was guilty by our legal definition, To
exacerbate the reversed-prosccutor’s angst, when such revelations
occur, they may come at a time when a conviction of the actual
perpetrator has been made impossible by the passage of time of other
Emmlﬂ

Yet all know that the governmeni seeks justice, and justice
perhaps most severely disserved when an innocenl person 15
convicied. The generalized prosecution view would prefer that some
puilly persons go unpunished rather than the innocent being
convicted.  Naturally, the government wanie crimed 1o eam

137, See, e, Achicving Jmtice: Freemg the Innocent, Comvicting the Cluilty {ABRA
Section of Crimanal Juntiee, 3006).

13 Among nany such examples, see cates recounted m the film, AFTER INNGCENCE
[ Aumeticadn Fikin Foundatios 2005)

1M, One often matds propossl 48 the Roundinbles wes thal immanity socompany (he
revelabon, thereby relieving the revealing lawyer of having harmed her dient.
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punishment, but punishing the wrong person I8 not in the
government's interest.

2. The Defense View

Likewise, the individual defense lawyer will likely despise
revealing client confidences that implicate his client in another crime.
Defense lawyers' sense of loyalty simply does not readily permit such
a compromiseé of a client’s interest, a5 the anmely of the defense
lawyers in the Atkins, Hunr, and Logan cases amply demomstrate.
Some defense lawyers undoubtedly would prefer that no one be
convicted of a particular crmme.  Certainly the celebration attending
acquittals in cases of factual guilt 15 understandable. Such instances
are wins.

But in the cases discussed in thiz paper, the wrong person is
being punished. This circumstance is {ar different from the “no one
convicted” circumstance. In a gencralized view of the criminal
defense bar, wrongful convictions are anathema. The tendency in
these cases is 10 focus on the confidence-revealing defense lawyer.
But there iz another defense lawyer, the one who represented the
wrongly convicted person. Further, the defense onentation is not
meant 10 exist in the service of defense lawyers. It serves and
privileges defendants. There are wo defendants in the cases
discussed in this paper: One of them has been convicted of a crime he
did not commit. Nothing could be more opposed 10 the generalized
interest of the defense bar.

Conclusion

Except in Alaska and Massachusetts, the defense lawyer whose
chent reveals his commission of a crime for which another has been
wrongly convicted faces an unclear legal landscape.  An
interpretation of the standard future harms exceplion, especially with
the Restatement illustration gloss, may yvield permission to reveal the
client’s information and rectify the wrongful conviction. Bul that
result s far from certain and is weighted down with significant factor- -
weighing (o determine if the wrongly convicted is sulfering
“substantial bodily harm.” The nature and length of the wrongful
senfence must be considered. Despite a broader view that would
dictate revelation of such information, the individual defense lawyers
and prosecutors are likely to resist results of factor-weighing that
favor revelation. The Alaska and Massachusetts approach 1s cleancr
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but still requires what may be unpalatable to some: Inflicting harm on
one's own client 10 aid an innocent other.

The justice system has been shaken by revelations of wrongful
convictions., Thus far, most of the attention has been paid 1o wrongful
convictions in capital cases. These mosl grave cases receive mare
attention and resources than any others at the time of trial. Reason
says that if there are significant numbers of wrongiul convictions m
capital cases, there are at least as high a percentage of wronglul
convictions in less weighty matters where fewer defense and
prosecution resources are expended at tnal. Confidence in the justice
system cannot long survive in the face of long-past revelations of
wrongful convictions when silence was mandated by lawyer ethics
law. The change advocated for in this paper is overdue and now
needed if confidence in the justice system is 10 be preserved.
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Appendix
A. State-by-State Collection of MR L6(b)(1) Clones

Alabama: “(b) A lawyer may reveal such information to the
extent the lawyer reasonably believes necessary:

(1) to prevent the clieni from committing a criminal act that the
lawyer believes is likely to result in imminent death or substantial
bodily harm."

Ala. R. Prof. Conduct 1.6(b)(1)

Current with amendments received through 37172010,

Alaska: “(b) A lawyer may reveal a client’s confidence or secret
to the extent the lawyer reasonably believes necessary:

{1) 1o prevent reasonably cerain:

{A) death;

{B} subsiantial bodily harm; or

{C) wrongful execution or incarceration of another,”

Alaska R. Prof. Conduct 1.6(b)(1)

Current with amendments received through 47172010,

Arizona: “A lawyer shall reveal such information 10 the extent
the lawyer reasonably believes necessary to prevent the client from
committing a criminal act that the lawyer believes is likely to resull in
death or substantial bodily harm.”

Ariz. R. Prof. Conduct 1.6(b)

Current with amendmenis received through 5/15/10.

Arkansas: There is no future bodily harm exception, only this:

“[b) A lawver may reveal such information to the extent the
lawyer reasonably believes necessary:

(1) to prevent the commission of a criminal act,

(2} to prevent the clieni from committing a fraud thar is
reasonably certain to result in injury to the financial interests or
property of another and in furtherance of which the client has used or
is using the lawyer’s services.”

Ark. R. Prof. Conduct 1L.6(b)(2)

State Court Rules current with amendments received through
4282010,
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California: “A member may, bul i3 not reéquired to, reveal
confidential information relating to the representation of a client to
the extent that the member reasonably believes the disclosure is
necessary to prevent a criminal act that the member reasonably
belicves is likely to result in death of, or substantial bodily harm 1o,
an imdividual,™

Cal. R, Prof. Conduct 3-100(B)

Current with amendments received through /172010,

Colorado; (b} A lawyer may reveal information relating to the
representation of a client to the extent the lawyer reasonably belicves
NECERSRTY:

{1) to prevent reasonably certain death or substantial bodily
harm™

Colo R. Prof. Conduet 1.6(b)(1) _

Current with amendments received through 5/152010.

Connecticut: “A lawyer shall reveal such informatnon (o the
exient the lawyer reasonably believes necessary to prevent the client
from committing a criminal or fraudulent act that the lawyer believes
is Ukely to result in death or substantial bodily harm.™

Conn. R. Prof. Conduct 1.6 (b)

Current with amendments received through 127172009,

Delaware: “(b) A lawver may reveal information relating o the
representation of a client to the extent the lawyer reasonably believes
necessary:

(1)} to prevenl reasonably certain death or substantial bodily

Del. R. Prof, Conduct 1.6{b)(1)
Current with amendments received through 3/1/2010.

Florida: “(b) A lawyer shall reveal such information 1o the extend
the lawyer reasonably believes necessary:

(1) to prevent a client from committing a crime; or

(2) to prevent a death or substantial bodily harm to another.™

Subdivision (b){2) contemplates past acts on the part of a client
that may result in present or (uture consequences that may be
avoided by disclosure of otherwise confidential communications. Rule
4-1,6(b}2) would now require the attorney to disclose information
reasonably necessary to prevent the future death or substantial bodily
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harm o another, even though the act of the chent has been
completed.

Fla. R. Prof. Conduct 4-1.6(b)(2), Comment.

Current with Amendmenis received through 3/4/10.

Georgia: "(b)(1) A lawyer may reveal information covered by
paragraph (a) which the lawyer reasonably believes necessary:

(i) w0 aveid or prevent harm or substantial financial loss to
another a5 a resull of client eriminal conduct or third party eriminal
conduct clearly in violation of the law;

i) to prevent serious injury or death not otherwise covered by
subparagraph (i) above.™

Ga. R. Prof. Conduct L6(b)(1)(ii)

Current with amendmenis received through 4/1/2010.

Hawai'k “"(c) A lawyer may reveal information relating to
representation of a client to the extent the lawyer reasonably belicves
NECEssaTy;

(1) o prevent the clieni from committing & criminal or
fraudulent act that the lawyer reasonably believes is likely to result in
death or substantial bodily harm, or in sabstantial njury to the
financial interests or property of another,”

Haw. R. Prof. Conduct 1.6(c)(1)

Currenl with amendments received through 1/1/2010.

Idabo: “{b) A lawver may reveal information relating to the
representation of a clieni 10 the extent the lawyer reasonably believes
NECEsSATy:

{1} to prevent the client from committing a crime, including
diselosure of the intention o commil a crime;

(2} to prevent reasonably certmin death or substantial bodily
harm.”

Idaho R. Prof. Conduet L6(b)(2)

Current with amendments received through 6152010,

Iinols: A lawyer shall reveal information relating 10 the
representation of a client to the extent the lawyer reasonably believes
necessary o prevent reasonably certain death or substantial bodily
harm,.”

lil. B. Profl. Conduct Rule L6 (c)

Current with amendmenis received through &/172010.
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Indiana: “(b) A lawyer may reveal information relating to the
representation of a client to the extent the lawyer reasonably believes
MECESSIATY:

(1) 1o prevent reasonably certamm death or substannal bodily
hurm, "™

Ind. R. Prof. Conduct 1.6(b}1)

Current with amendments recéived through 3172010,

lowa: "(b) A lawyer may reveal inlormation relating 1o the
representation of a client to the extent the lawyer reasonably believes
NECEHSATY:

{1) 1o prevent reasonably cermn death or substanual bodily
hiarm™
lowa R. Prof. Conduct 1.6(b)(1)

“lc) A lawyer shall reveal nformation relatmg to the
representation of a client to the extent the lswyer reazonably believes
necessary (o prevent imminent death or substantial bodily harm.”™

lowa R. Prof. Conduoct 1.6{c)

Current with amendments received through 615720100

Kansas: There is no harm exceplion
Kan, R Prof. Conduct 1.6
Current through October §, 2000,

Kentucky: “(b) A lawyer may reveal information relating to the
representation of & client to the extent the lawyer reasonably believes
NECCSSATY:

(1) to prevent reasonably certain death or substantial bodily
harm."

Ky. R Prol, Conduct 1.6(b)(1)

Current with amendments received through 101720110,

Louisiana: “(b) A lnwyer may reveal information relating to the
representation of a client to the extent the lawyer reasonably believes
NECEssary:

(1) to prevent reasonably certain death or substantial bodily
harm.”

La. R. Praf. Conduct 1.6(b)(1)

Current with amendmenis received through 022572010,

Maine: “(b) A lawyer may reveal a confidence or secred of a
client to the extent the lawyer reasonably believes necessary:
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(1) to prevent reasonably certain subsiantial bodily harm or
death.”

Me. R. Prol. Conduct 1.6(b)(1)

Current with amendments received through /152010,

Maryland: “(b) A lawyer may reveal information relating 10 the
representation of a client to the extent the lawyer reasonably believes
necessary:

(1) to prevent reasonably certain death or substantial bodily
harm.”

Md. B. Prol. Conduct L&{b)(1)

Current with amendments reccived through 2172010,

Massachusetis: “(b) A lawyer may reveal, and to the extent
required by Rule 33, Rule 4.1(b), or Rule 8.3 must reveal, such
information:

(1) ta prevent the commission of a criminal or fraudulent act thal
the lawyer reasonably believes is likely to resull in death or
substantial bodily harm, or in substantial injury to the fnancial
interests or property of another, or to prevent the wrongful execution
or incarceration of another.”

Mass. R, Prol. Conduct 1.6{b){1)

Current with amendments received through 1/152010,

Michigan: There is no harm exception
Mich. R. Prof. Conduct 1.6
Current with amendments received through 127172000,

Minnesotn: “(b) A lawyer may reveal information relating to the
representation of a dient if:

(6) the lawyer reasonably belicves the disclosure is necessary to
prevent reasonably certain death or substantial bedily harm.”

Minn, R. Prof. Conduct 1,6(b)(6)

Current with amendments received thraugh 371520100

Mississippl: "(b) A lawyer may reveal such information 1o the
extent the lawyer reasonably believes necessary:
(1) to prevent reasonably certain death or substantial bodily
harm.”

Miss. R. Prof. Conduct 1.6(b)(1) (1987).
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Missonri: “(b) A lawyer may reveal imformauon relating 1o the
representation of & client 1o the extent the lawyer reasonably believes
NECEssary:

(1) to prevent death or substantial bodily barm that is reasonably
certain 1o oegur.”

Mo. B Prof. Conduct 4-1.6(b)(1)

Current with amendments received through 372472010,

Montana: “(b) A lawyer may reveal informaton relating 10 the
representation of a ¢lient to the extent the lawyer reasonably believes
necessary;

{1) 10 prevent reasonably certain death or substantial bodily
harm.”

Mont. R. Prof. Conduct L6(b)(1)

Current through Rules received through 3/572010,

Nebraska: “(b) A lawyer may reveal informanon relating to the
representation of a client to the extent the lawyer reasonably believes
NECcessary:

(1) to prevent the client from committing & crime oF (o prevent
reasanably certain death or substantial bodily harm.”

Neb. R. Prof. Conduct 3-501.6(b)(1)

Current with amendments received through 2/1/2010,

Nevadn: “(b) A lawyer may reveal information relating to the
representation of a client to the extent the lawyer reasonably believes
BECESAry:

{1} 1o preveni reasonably certain death or substantial bodily
harm."

Nev. R. Prof. Conduct 1.6(b)(1)

Current through Rules received through 04/1572010.

New Hampshire: “{(b) A lawyer may reveal such information to
the extent the lawyer reasonably believes necessary:

(1} to prevenl reasonably certain death or substantial bodily
harm or to prevent the client from committing a criminal act that the
lawyer believes is likely to result in substantial injury to the financial
interest or property of anather,”

N.H. R. Prof. Conduct 1.6(b)(1)

Current with amendments received through 11/15°2009.
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New Jersey: (b} A lawyer shall reveal such information to the
proper authorities, as soon as, and to the extent the lawyer reasonably
believes necessary, 1o prevent the client or another person:

(1) from commiiting a criminal, illegal or fraudulent act thai the
lawyer reasonably believes is likely to resull m death or substantial
bodily harm or substantial injury to the financial inlerest or property
of another."

N.J. R. Prof. Conduct 1.6(b)(1)

Current with amendments received through 04/152010,

New Mexicn: "B. A lawyer may reveal information relating to
the representation of a client to the extent the lawyer reasonably
believes necessary:

(1) to prevent reasonably certain death or substantial bodily
harm.”

NM. R Prol. Conduct 16-106(B)(1)

Current with améndments received through 2172010

New York: “(b) A lawyer may reveal or use confidential
information to the extent that the lawyer reasonably believes
noecessary:

{1} to prevent reasonably certain death or substantial bodily
harm.*

N.Y. R. Prof. Conduct 1.6{b)(1)

Current 4/1°20019,

Morth Carolina: “(b) A lawyer may reveal information prolected
from disclosure by paragraph (a) to the extent the lawyer reasonably
believes necessary:

{3) to prevent reasonably certin death or bodily harm.”

Comment 6 refers 1o the exception as allowmng for disclosure n
arder 1o prevent substantial bodily harm.

N.C. R. Prof. Conduet 1.6(b)(3)

Current with amendments received through 17152010,

North Dakota: "A lawyer 8 reguired to reveal information
relating to the representation of a chent o the extent the lawyer
believes reasonably necessary to prevent reasonably certmn death or
substantial hodily harm."”

N.D. R. Prof. Conduct 1.6(b)

Current with amendments received through 271/2010.
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Ohio: “{b) A lawyer may reveal informabon protected from
disclosure by paragraph (a) to the extenl the lawyer reasonably
believies necessary:

1o prevent reasonably certain death or substantial bodily harm "

Ohio R. Prof. Conduct L6(b){(1)

Effective 2/172007.

Oklahoma: “A lawyer may reveal information relating 1o
representation of a client to the extent the lawyer reasonably believes
necesary:

(1) to prevent reasonably certain death or substantial bodily
harm, ™

Okla R. Prof. Conduct 1.6(b)(1)

Current with amendments received through 51/2010,

Oregon: “(b) A lawyer may reveal information relating to the
representation of a client 1o the extent the lawyer reasonably believes
MECESSAry:

(2) to prevent reasonably certain death or substantial bodily
harm."

Or. R, Prof. Conduct 1.6(b}(2)

Current with amendments received through 12002009,

Pennsylvania: “{c) A lawyer may reveal such information 1o the
extent that the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily
harm.”
Pa. R. Prof. Conduct 1.6(b){1)
Current with amendments received through 5/1072010,

Rhode Istand: “(b) A lawyer may reveal such information (o the
extent the lawyer reasonably believes necessary:
{1) to preven! reasonably cerimin death or substantial bodily
harm."

R.1. R. Prol. Conduct 1.6{c)(1)

Current with amendments received through 5/10/2010.

South Carolina: “(b) A lawyer may reveal information relating (o
the representation of & client 10 the exteni the lawyer reasonably
believes necessary:

(2) 1o preveni reasonably certain death or substantial bodily
harm."
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S.C. R. Prof. Conduct 1.6(b)(2)
Currenl with amendments received through 1271572009,

Sonth Dakora: “(b) A lawyer may reveal information relating to
the representation of a client to the extent the lawyer reasonably
believes necessary:

(1) to prevent the client from committing a cniminal act that the
lawyer believes is likely 10 resull in imminent death or substantial
bodily harm.”

£.D. R. Prof. Conduct L&(b)(1)

Current through the end of the 2010 Regular Session and
Supreme Court Rule 10-03

Tennessee: "(c) A lawyer shall reveal information relating o the
representation of a client to the extent the lawyer reasonably belicves
disclosure is necessary:

(1) to prevent reasonably certain death or substantial bodily
barm.”;

Tenn, R. Pmof. Conduct 1.6(c)(1)

Current with amendments received through 2/172010,

Texns: "When a lawyer has confidential information clearly
establishing that a client is likely 1o commit 8 criminal or fraudulent
act that s likely 1o result in death or substantial bodily harm to a
person, the lawyer shall reveal confidential information to the extent
revelation reasonably appears necessary to prevent the client from
commitiing the criminal or fraudulént act."

Tex. R. Prof. Conduct 1.05(¢)

Current with amendments received through 2/12010.

Utah: "(b) A lawyer may reveal information relating to the
representation of a client to the éxtent the lawyer reasonably believes
necessary:

(1) 1o prevent rcasonably certan death or substantial bodily
harm.*

Utah R. Prof. Conduct Rule 1.6(b)(1)

Current with amendments elfective 471172010,

Vermoat: “(b) A lawyer must reveal information relating to the

representation of a client when required by other provisions of these
rules or to the extent the lawyer reasonably beligves necessary:
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(1) to prevent the client or another person from commilting a
criminal act that the lawyer reasonably believes is likely to result in
the death of, or substantial bodily harm to. a person other than the
person committing the act.™;

Vi R. Prof. Conduet 1.6(b)(1)

"fe) A lawyer may reveal information relating tw the
representation of a clent, though disclosure W not required by
paragraph (b), when permitted under these rules or required by
another provision of law or by count order or when the lawyer
reasonably believes that disclosure is necessary;

{1) to prevent the client [from commitiing a crime in
arcumstances other than those in which disclosure s required by
paragraph (b) or 1o preveni the client or another person from
committing an act that the lawyer reasonably believes is likely to
result in the death of, or substantial bodily harm to, the person
committing the act.”

Vi. B Prof. Conduect 16{c)(1)

Current with amendments received through (2012010,

Yirginin: There 15 no harm exception
Va. R. Prof. Conduct 1.6
Current with amendments received through 47172010,

Washington: “(b) A lawyer to the extent the lawyer rasonably
believes necessary:

(1) shall reveal information relating to the representation of a
client o prevenl reasonably certain death or substantial bodily
harm.™

Wash. R. Profl. Conduct 1.6(b)(1)

Current with amendments received through 17152010,

West Virginia: There is no harm exception
W.Va. R. Prof. Conduct 1.6 )
Current with Amendmems received through 12172009,

Wisconsin: “(b) A lawyer shall reveal information relating to the
representation of a client 1o the extent the lawyer reasonably believes
necessary 1o prevent the client from commilting & criminal or
fraudulent act that the lawyer reasonably believes s likely 1o result in
death or substantial bodily harm or in substantial injury to the
financial interest or property of another.
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{¢cd A lawyer may reveal information relsting to the
representation of a client W Lhe extent the lawyer reasonably belleves
necessary:

{1} wo prevent reasonably likely death or substantial bodily
harm."

Wis. R. Prol. Conduct 20:1L.6(b)-{c)(1)
Current with court arders received through 052572010

Wyoming: There is no harm exception.

Wyo. R. Prof. Condiet 1.6
Current with amendments received through 5/15/2010.
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