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PRELIMINARY MEMORANDUM
September 29, 1986 Conference ﬂz
Summer List 23 , Sheet 1 9 M’M %k’ C""’L
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No. 86-97 (curveline w/ No. 86—71)

INDIANA Appea from CA
er, Cudahy,

V. Posner) .
DYNAMICS CORP. Federal/Civil Tlmely
OF AMER. (tender offeror)

<——/

1. SUMMARY: Appnts State of Indianda and CTS Corp.

in two_curvelined appeals, challenge CA7's decision striking down 1=
t———-——"-"—\
W
Indiana takeover statufe on the grounds that it was preempted by
\——"—’—J_-—\____/

the Williams Act and unconstitutional as an unreasonable burden

on interstate commerce.
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2., FACTS AND DECISION BELOW: Appee, Dynamics Corp.,

owned 9.6% of the common stock of appnt CTS. The relationship
between appee and CTS was apparently a rocky one. CTS reportedly
made some bad business decisions, prompting appee to attempt to
wrest control of CTS fromlits existing management. To accomplish
this, appee made q:EEéggihEEEE} for an additional one million
shares of common stock of CTS which would increase appee's per-
centage of ownership to 27.5%. By acquiring these additional
shares, appee would then, presumably, have the voting power to
elect its own slate of corporate directors.

A few days prior to appee's announcement of its tender

offer, Indiana's Governor signed into law a new state corporation

——— i

4
code. That code contains a provision called the Control Share
‘__-__..——‘
L -

Chapter. Under this chapter, persons who wish to acquire "con-

trol shares™ of a company,l are precluded from automatically vot-
‘————-m

ing these shares. Before these control shares can be voted,
’__-‘/ﬁ\-./

their purchaser must receive approval by the vote of two groups

of shares: (1) a majority of all shares, excluding the control
T
shares, must vote for granting voting rights; and {(2) the same

approval must be given by a vote of all "disinterested" shares,

that is, the shares owned by management must be excluded.? A

1 Control shares are defined as any shares which, when

added to an acquiring person's holdings of that stock, exceed one
of the following thresholds: 20%, 33.3%, or 50%.

2 There is a dispute between appnts and appee as to

whether two majority votes are necessary to win voting rights for

voting rights, that is, bot e group containing only

"disinterested shares" and e group which also includes shares

owned by management. Appnts arque that only the "disinterested-
(Footnote continued)

control shares. Appee coni;;iz that two voting groups must grant
h

Crm il
Chleatplon,.

i v v LQ{%dmuULL%“
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purchaser of control shares has two options to obtain the re-
quired vote of existing shareholders: If the purchaser files an
"acquiring person statement"™ which contains disclosure informa-
tion similar to that required by the Williams Act,3 the purchaser
then can request the company whose shares are being purchased to
conduct a special shafeholder slection within 50 déys of such
request to determine_yhehher the control shares will be given the
vote. If the purchaser doés not éile ; statement, the purchaser
can be forced to wait until the next annual meeting to obtain the
requisite votes, and before that time, management may redeem the
shares. The control share chapter applies to companies that
have: (1) 100 or more shareholders, (2) their principal offices,
principal place of business or substantial assets in Indiana; and
(3) either more than 10% of their shares owned by Idiana resi-

dents, or more than 10% of their shareholders reside in Indiana,

or more than 10,000 of their shareholders reside in Indiana.

(Footnote 2 continued from previous page)

share" group need vote to approve voting rights. Both the DC

and CA7 rejected appnts' limited reading of the statute. See CTS
Juris. St. 5 n.3.

The Wiii%m:UEEF requires disclosure to ex1st1ng
shareholders o ch information as the identity of the tender
offeror, the offeror's source of funds, the number of shares

already owned by the offeror, and the offeror's intent to make

any major changes in the corporate structure after the shares are
purchased.

The Williams Act has three major comppnents. First, the Act
requires disclosure of the information just described. Second,
the Act permits shareholders who tender shares pursuant to the
tender offer to withdraw them within the first seven days of the
offer or after 60 days if the offeror has not yet purchased them.
Third, all shares tendered must be purchased for the same price,
and if the offering is oversubscribed, the offeror must take

shares from each tendering shareholder pro-rata. See Edgar v.
MITE Corp., 457 U.S. 624, 632 (1982).
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On -the séme‘ day as it announced its tender offer,
appee filed suit in DC alleging various federal and state claims

against CTS. A few days later, CTS chose, as permitted by the
T

new statute's terms, to be governed by the new control shares
M—-——W

—_—

provision, described above, before appee s tender offer expired.

Appee subsequently amended its complaint to challenge the consti-
tutionality” of the control share provision, relying upon this

Court's decision in Edgar v. MITE Corp., 457 U.S. 624 (1982).

Appee did not comply with the control share chapter.

v ‘' .
The DC ruled in appee's favor, striking down the con- 15":

trol share chapter on both preemption and Commerce Clause
grounds. "CA7 affirmed, ruling that the control share chapter was

preempted by the Williams Act and unreasonably interfered with

4

interstate commerce. Concerning the preemption question, CA7

followed the preemption section of Edgar v. MITE Corp., written

by JUSTICE WHITE and joined by THE CHIEF JUSTICE and JUSTICE
BLACKMUN. 457 U.S., at 630-40 (parts III and IV). Following
this section of MITE, the first problem with the control share

chapter, according to CA7, is that it imposes a 50-day delay on

T T — i,

tender offerg_and makes it much more difficult for them to suc-

ceed. The preemption section in MITE found that the Illinois
takeover statute at issue there allowed management of target com-

panies to unreasonably delay consummation ©of a tender offer,

4 CA7's opinion dealt with a pumber of issues, including
whether the Clayton Act was violgted and whether CTS's management
breached its fiduciary duty to fts shareholders. I will address
only those parts of the opinioy dealing with the constitutional
.challenge of the control sharg chapter.

A
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Here, CA7 concluded that no reasonable tender offeror would ac-

cept the tendered shares until such offeror knew that the ac-
M—“—w .
quired control shares would be afforded voting rights. Accord-

——

e ——

T ———

ingly, the offeror would be forced to keep the offer open for 50
days rather than the 28 days usually réquired under the Williams
Act regulation. App. to CTS' Juris. St. A-20. CA7 followed the
overall premise of the preemption section in MITE: to wit, the
Williams Act established a balance between tender offerors and
target companies, and {EEE§§:§EEEéE:Eé%EE:EEEEZEEEEEEE)by passing
laws which unreasonably hinder the ability to effectuate tender
offers. CA7 concluded that "([v]ery few tender offers could run
the gauntlet that Indiana has set up."” App. to CTS' Juris. St.
A-23,

CA7 also ruled that the control share chapter violated
the tommerce Clause), again relying upon MITE. 1In MITE, part VB,
written by JUSTICE WHITE, was joined by THE CHIEE JUSTICE, JUS-
TICE POWELL, JUSTICEA STE‘VENS, and JUSTICE OT'CONNOR. The Court
ruled in thié part that the Illinéis takeover statute failed the

—

test of Pike v. Bruce Church, Inc., 397 U.S. 137 (1970), that is,

—

the burden imposed on interstate commerce was excessive compared

to Illinois' interests served by the statute.? CA7 stated that

5 The Illinois statute struck”’down in MITE had a somewhat
similar jurisdictional scheme. llinois' takeover statute
applied to all companies which/met two of the following three
conditions: "the corporation fhad] its principal executive office
in Illinois', [was] organized under Illinois law, or [had] at
least 10% of its stated capital and paid-in surplus represented
in Illinois." MITE, 457 U.S8., 642. Under both the Illinois
scheme or Indiana's scheme/, most of the ownership of a company
covered by either statutg/could be located outside the state.

(Footnote continued)

&
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Indiana had no interest in protecting non-residents from "being
stampeded to tender their shares" to an acquiring company 1like
appee. App. to CTS Juris. St. A-25. 1Indiana's control share
chapter impedes transactions between residents of other states,
and, with wvirtually no compensating benefit, prevents non-
residents from accepting tender offers from other non-residents.
Id. CA7 also found that the control share chapter impedes impor-

tant interstate commerce in "corporate control.™ 1Id., at A—26.6

3. CONTENTIONS: Preemption. Appnts assert that there

has been confusion in the lower courts dealing with state take-

over regulation after MITE. According to appnt CTS, some CA's,

(Footnote 5 continued from previous page)

In light of this fact, the Court in MITE concluded that
Illinois' takeover statute unreasonably burdened interstate
commerce for the following reasons: Illinois had too much power
to control extrajurisdictional transactions; the statute's
provision allowing the Illinois Secretary of State to, in effect,
veto a proposed tender offer placed too great a burden on the
tender offer process; Illinois had no legitimate interest in
protecting non-resident shareholders; the statute was one-gided
in that the target corporation was free to purchase its own
shares irrespective of the statute; and the purported benefits to
target company shareholders afforded by the statute duplicated
those protections afforded by the Williams Act. 457 U.S., at
643-45. The Court also rejected Illinois' argument that the
statute merely allowed Tllinois to govern the internal affairs of
corporations incorporated under its laws. The Court reasoned
that the statute would apply to tender offers involving companies
with only 10% of the outstanding shares held by Illinois
residents, thus, the statute could regulate primarily non-
gllinois companies. Id., at 645-46.

CA7 reasoned, citing MITE at 643 (opinion of the Court),
that an interstate market in corporate control exists whereby a
corporation's assets are employed in the most efficient manner
possible by allowing persons from all over the country to
purchase control of a company and put the assets of that company
to their most efficient use.
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such as CA8 in National City Lines, In¢. v. LLC Corp., 687 F.2d

1122 (1982), have followed both the preemption and Commerce
Clause analysis of MITE. Some of the same CAs and other CAs,
however, have narrowly read MITE, or rejected the preemption part

of the opinion. E.g., Cardiff Acquisitions, Inc. v. Hatch, 751

F.2d4 906, 913 (cA8 1984); Agency Rent-A-Car, Inc. v. Connolly,

686 F.2d 1029, 1034, 1036 {(CAl 1982). 1In L.P. Acquisition Co.

v. Tyson, 772 F.2d 201 (1985), appnt CTS argues, CA6 held that
MITE did not invalidate the Michigan Takeover Act, yet that same
CA had earlier held the same Michigan act to be unconstitutional

as applied to an interstate tender offer in Martin-Marietta Corp.

v. Bendix Corp., 690 F.2d 558, 567-68 (1982). Appee disagrees

with appnts' reading of the cases and asserts that since MITE,
lower courts have uniformly struck down statutes similar to the
Illinois act struqk down in ELI§.7 Moreover, the cases address-
ing control-share statutes similar to the one at issuehhere have
also uniformly held that they are unconstitutional under MITE.

E.g., Fleet Aerospace Corp. v. Holderman, 796 F.2d 135 (CAé6

1986) (reported at Fed. Sec. L. Rep. (CCH) 9192,800).

Appnts claim that Indiana's control share chapter does
not conflict with the Williams Act., The Williams Act amended the
Securities Act of 1934, which contains the provision that nothing
within that Act is to prevent state regulation in this area so

long as there is no direct conflict with any provision of that

7 Citing, inter alia, Martin-Marietta and National City
Lines, supra.
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Act.S Appnts attempt to refute the preemption part of MITE by
arguing that the Williams Act does not force states to adopt a
position of neutrality in reqgulating tender offers. Even if it
does, Indiana's control share chapter withstands such scrutiny
because it does no more than regulate voting rights of shares’
already acquired. As such, the control share chapter is no dif-
ferent than a number of other common state corporation laws which
allow cumulative voting, provision for costly redemption rights
for minority shareholders, and the requiremeﬁt that all mergers
and major structural changes in a corporate structure be approved
by a supermajority. The control share chapter has nothing to do
with the the actual purchase and sale of securities in tender
offer situations, the concern of the Williams Act. It is entire-
ly possible, moreover, by conditioning purchase of shares under a
tender offer on the approval of voting rights, to easily comply
with both the Williams Act and the control share chapter.

Appee responds that there is indeed a direct conflict
between the Williams Act and the control share chapter. Appee
notes the added-delay problem addressed by CA7. See supra. On
this point, appee states that if management can somehow delay a
tender offer just ten more days past the 50 day period within

which management must call a special election, then, under the

8 "Nothing in thig chapter shall affect the jurisdiction of
the securities commission (or any agency or officer performing
like functions) of any State over any security or any person
insofar as it does not conflict with the provisions of this
chapter of the rules and regqulations thereunder." 15 U.S5.C. 3
78bb (a) .
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Williams Act, tendering shareholders obtain withdrawal rights
which, 1f exercised, will completely frustrate a tender offer.
Appee also states that its appeal challenges only the application
of the control share chapter to appee's tender offer, i.e., an
as—-applied <challenge. Accordingly, in this particular case,
since appnt CTS adopted the control share chapter after appee had
already made its tender offer, appee, in this case, could not
comply with the control share chapter even though appee was com-
plying with the Williams Act and its regs. Appee also disagree
with appnts' contention that the control share chapter is an in-
nocuous regulation of voting rights, and argues that the chapter
has a direct and substantial impact on tender offers.

Commerce Clause. Appnts argue that the control share

chapter is non-discriminatory, and advances a number of legiti-
mate state interests including: protecting existing shareholders
from domination by a new shareholder; allowing existing share-
holders to decide whether a major change in voting control of the
company is in their best interests; and the ability to obtain
shareholder approval 50 days after an offer may stem protracted
takeover battles between the tender offeror and management of the
target company. The control share chapter applies only to Indi-
ana corporatioﬁs, appnts argue, and poses no risk of conflicting
with the regulation of other states. Moreover, Indiana is not
required to develop the most economically efficient regulation of
takeovers of Indiana corporations, as CA7 suggests. Economic

analysis cannot be used as a substitute for fundamental princi-

ples of federalism.
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Appee notes that the articulated purpose of the con-
trol share chapter is to keep West Coast and East Coast firms
from acquiring Indiana corporations.9 Control share chapter reg-
ulation is emerging as the most popular means by which states are

attempting to discourage takeovers of domestic corporations after

MITE was decided. Such regulation does indeed discriminate

against interstate commerce, because, as a practical matter, giv-
en the distribution of wealth in this country,_most tender offers
for Indiana corporations will come from out-of-state bidders.
Accordingly, the control share chapter is designed to prevent the
shift of corporate control from Indiana companies to non-state
entities. Appee argues that laws limiting tender offers are dif-
ferent from other state laws which allow shareholder votes on
such major changes as mergers. Such changes affect corporate
structure. By contrast, tender offers alone do not involve any
change in the internal affairs of a company.

Appee also argues against plenary review by this
Court. Appee argues that the DC's decision was limited to the
particular facts of this case; MITE is dispositive here and has
provided clear guidance to the 1lower courts; moreover, appee
would be seriously prejudiced by further delay in that any deci-
sion by this Court noting probable Jjurisdiction would likely pre-

clude appee from voting its shares at CTS' 1987 annual meeting.

9 Quoting counsel of record for appnt CTS. Motion to
Dismiss 14.
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ITE has provided sufficient guidance to the lower courtsy, Con-

trary to appnts' assertions, there appears to be no divergence of

. 4, DISCUSSION: I agree with appee's position that

views among the lower courts concerning MITE's application.

Appnt CTS flatly asserted that CA6 in L.P. Acquisition Co. v.

Tyson, 772 F.2d 201 (1985) did not invalidate the Michigan Take-
over Act, but that CA6 had earlier held the same statute to be

unconstitutional in Martin-Marietta Corp. v. Bendix Corp., 690

F.2d 558 (1982). This statement is wrong. CA6, in considering
whether a preliminary injunction should be granted, did grant
such an injunction based upon MITE's Commerce Clause analysis.
CA6 did not, however, uphold the Michigan statute's constitution-

ality in L.P. Acquisition. CA6 held that the statute, as ap-

. plied, did not violate the Commerce Clause.:LO CA6, nevertheless,

still relied upon the preemption section in MITE and enjoined
enforcement of the statute. 772 F.2d, at 209,
Both appnts make much of CA8's statement in Cardiff

Acquisitions, Inc, v. Hatch, 751 F.2d 206 (1984}, concerning the

preemption section in MITE, that "the Court has not definitively
resolved whether the view of Justices Powell and Stevens, the
view of Justices White, Burger and Blackmun, or some other analy-

sis should apply." Id., at. 913. CA8 noted, however, that it had

10 The provision of the Michigan atute upheld in L.P.
Acquisition required similar disclosfire as the Williams Act, but
the securities at issue in that cage were not registered, and,
therefore, the disclosure requirepents of the Williams Act were

. inapplicable. 772 F.2d, at 206.
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L}

earlier relied upon MITE to trike do Missouri's takeover stat-

ute. National City Lines v. LLC Corp., 687 F.2d 1122 (1982). 1In

Cardiff, CA8 merely upheld additional disclosure requirements

imposed on tender offerors in Minnesota. The following explana-
tion of the additional requirements by CA8 shows why Minnesota's
regulation of tender offers is consistent with MITE:

"The additional disclosures are primarily

concerned with the impacts of the proposed

takeover on Minnesota residents, including

employees and suppliers. While the state may

not use the statute as a protectionist meas-

ure, it may require the offeror to inform

Minnesota stockholders as to the impacts on

the state or its residents of the takeover,

so that they can consider these factors as an

element in their decision to retain their
stock or to sell it." 751 F.24, at 912.

CAS8 on preemption grounds, some parts of
Minnesota statute which it found to be too vague or broad. 1Id.,
at 914. And it upheld the state commissioner's authority to sus-
pend a tender offer, but only "so long as he restricts himself to
deciding whether sufficient faéts have been disclosed to comply
with the specific disclosures required by the statute." Id. 1In

short, the additional regulation imposed by Minnesota on tender

offers is minimal.
The last case relied upon by appnts to show confusion

among the lower courts is Agency Rent-A-Car, Inc. v. Connoly, 686

F.24 1029 (1982). CAl1 in Connoly, however, merely upheld the
imposition of a sanction for violating Massachusetts' takeover
statute. The appellant in Connoly did not argue that the Massa-
chusetts statute itself violated the Commerce Clause or was pre-

empted by the Williams Act. Id4., at 1036. Again, there is lit-
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tle basis to sustain the argument that Connoly is inconsistent
with MITE.

The only CA cited by either party, other than CA7 in
this case, addressing a state statute similar to the control

share chapter here is CA6 in Fleet Aerospace Corp. v. Halderman,

796 F.2d 135 (1986). CA6 followed both MITE's preemption parts
as well as the Commerce Clause section. Given the consistency

with which MITE is being applied so far, there is no need, in my

view, to reconsider MITE at this time, and I recommend that CA7's
decision be affirmed.

CA7's opinion, however, followed both MITE's preemp-
tion parts as well as the Commerce Clause section, To avoid

CA7's decision being read as extending MITE, this Court may wish

to affirm, citing MITE, to indicate that any affirmance by this

Court goes no farther than the Court has already stated in MITE.

In any event, I do not believe this case warrants noting probable

jurisdiction.

o

5. RECOMMENDATION: I recommend affirm, citing MITE.

There is a motion to affirm.

September 8, 1986 Westfall Opin in petn.
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. SUPPLEMENT TO POOL MEMORANDUM

To: Mr. Justice Powell September 9, 1986

From: Ronald

CTS v. Dynamics Corp., and -97, Indiana v. Dynamics

In this case, the memo-writer, a clerk for Justice

White, recommends %hmmary affirmance of a CA7 copinion by Posner

striking down an Indiana statute regqulating hostile takeovers.

Judge Posner's opinion relied on Justice White's plurality opin-
i —
ion in'Edgar v. MITE Corp., 457 U.S. 624 (1982), to invalidate

————

. the statute on both preemptiofy and commerm.-
r\\l ZiD ; EEE_‘“ [;Elblngjng
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You disagreed with Justice White's preemption analysis
when MITE was decided. See 457 U.S., at 646-47. Because that

e ——— e — Y
analysis did not gain a Court, I assume you do not feel bound by

it. Thus, the only basis on which you would support the igion

~

below would be the /tommerce clause analysis.” You did join part
— e T T T T — e

of Justice White's commerce clause analysis, but noted that your

agreement rested on a belief that his "reasoning leaves some room

for state regulation of tender offers. ... Often the offeror pos-—
sessé;g;;;;E;gggj_;;—;;;;;;;;“;;g}essional personnel experienced
in takeovers as well as of capital, that vastly exceed those of
the takeover target; This disparity in resources may seriously
disadvantage a relatively small or regional target corporation.
Inevitably there are certain adverse consequences in terms of

general public . interest when corporate headquarters are moved

away from a city and State."

¢ w
The statute in this case differs/slightly from the stat-

—_— —— —————

ute in MITE. The Indiana statute regulates only Indiana compa-

nies. See Pool Memo, at 3. Apparently, it is designed to pro-
tect these companies from takeovers by East and West Coast firms.

Because this seems very close to the motives you described as
M

legitimate in your separate opinion in MITE, this case seems to
-——-————-———W'\-—/' -
present a substantial question for you, if not for the Court.
_._.___'_______,._o—-'_'—-"_'-"'h

Admittedly, there are several arguments against plenary
review. The lower courts do not appear to be struggling. The
Court split badly in MITE, and may do the same here. On the oth-

er hand, most of the split in MITE seems attributable to the



o ° ® .

. mootness problem. This appears to be the rare case in this area
in which mootness is not an issue.

Accordingly, I recommend NOTE.
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February 6, 1987
CTS GINA-POW

86-71 CTS v. DYNAMICS CORP.

86-97 INDIANA v. DYNAMICS CORPORATION (CA7)

MEMO TO FILE:
In Edgar v. MITE CORP., 457 U.S. 625, 643-644, we

invalidated an Illinois statute that regulated interstate
tender offers on the ground that the statute imposed a
burden on interstate commerce for which (even as applied
to Illinois <corporations) there were no valid or
"legitimate local interests". I only joined Part I (that
stated the <case) and Part V-B, and filed a brief
concurring opinion at p. 646. I still adhere to my view
that the Williams Act has become an economic disaster - a
view tha£ increasingly is being held by responsible
economists, Indeed, hearings are now pending in the
Congress to consider appropriate means of curbing takeover
bids, and the bypassing in effect of antitrust laws.

As noted above, I joined Part V-B of MITE because the
Court recognized that states do have an interest, and that
the state interest must be "weighed" against the effect on

interstate commerce. Justice White's opinion stated:



"The Jllinois Act is also unconstitutional
under the test of Pike v. Bruce Church for even
when a state statute regulates interstate
commerce indirectly, the burden imposed on that
commerce must not be excessive in relation to
the local interests served by the state.”

The Court's opinion then went on to conclude that the
"local interests" served by the Illinois act were not
sufficient to outweigh the adverse effect on interstate
commerce.

As the SG's brief points out, the present case is
viewed as involving a "second-~generation statute" designed
to avoid the infirmatives identified by the Court in MITE.
A common theme of the new statutes is that, rather than
proporting td regulate takeover bidders' activities as
such, these statutes invoke the state's authority to
regulate corporate structure and shareholders rights.

The Indiana Statute at issue in this case is called
the "Controlled Share Acquisition Chapter™ (the Indiana
Statute). It prevents a shareholder of an 1Indiana
corporation - regardless of where the shareholder lives -
from conveying his voting rights [pursuant to a tender
of fer] to a buyer, wherever the buyer may be situated, in
an acquisition unless two shareholder votes approved the

conveyance. This statement is too general to indicate the



complexity of the Indiana Law. It is summarized by the SG
as follows:
"The central feature of the Indiana Chapter

is an express restraint on certain transfers of

the voting rights of such shares: the approval

of 'disinterested' shareholders 1is required

before a willing seller may sell his voting

rights to a willing purchaser in a transaction

that meets the definition of ‘'control share

acquisition.' As a practical matter, in all

cases in which the buyer's objective is in fact

'control,' the Indiana Chapter makes that

approval a precondition to the sale of the

shares themselves."

The DC invalidated the statute as violative of both
the Supremancy Clause and the Commerce Clause. The Court
of Appeals (Judge Posner) affirmed, concluding that the
statute was a "transparent" attempt to circumvent the
Williams Act. CA7, in deciding the Commerce Clause issue,
did proport to weigh the local benefits provided by the
statute against the burden it placed on interstate
commerce. The SG urges that we affirm but only on the
Commerce Clause ground. Indeed, the SG recognizes the
importance of a state's interest and criticized the

Court's opinion in MITE as having given too little weight

to these jinterests:



"The United States believes that the
language with which the Court in MITE rejected
[the arguments with respect to state interestl]
was too broad. Prescribing rules governing
corporate 'internal affairs' and protecting the
rights of shareholders are both wvalid and
important activities of a chartering state.”
See P, 11, 12 of the SG's brief.

* * *

My brief concurring opinion in MITE summarizes my
basic objections to the Williams Act and particularly the
way it has been applied so expansively. But MITE is "the
law”, and I would find it difficult to sustain the complex
Indiana Statute in light of the reasoning of the Court's
opinion in MITE. If my law clerk has any ideas in this
respect, they would be more than a little welcomed!

LFP, JR.
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PRELIMINARY MEMORANDUM

September 29, 1986 Conference
Summer List 23 , Sheet 1

No. 86-71
CTS CORP. (tender offeree) from CA7
Cudahy,
V.
DYNAMICS CORP. Timely

OF AMER. (tender offeror)

This appeal is curvelined with No. 86-97, Indiana v. Dynamics

Corp. of America. The issue is whether an Indiana statute regu-

lating tender offers is preempted by the Williams Act and unrea-

sonably burdens interstate commerce.

- N RMSQ (%M ;W
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5. RECOMMENDATION:

For reasons stated in the Prelimi-

nary Memorandum in No. B86-97, I recommend affirm, citing Edgar v.

MITE Corp., 457 U.S5. 624 (1982).

There is a motion to affirm.

September 8§, 1986 Westfall

Opin in petn.
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BENCH MEMORANDUM

To: Justice Powell February 11, 1987

From: Ronald

Nos. 86-71, CTS v. Dynamics Corp.; -97, Indiana v. Dynamics Corp.

Cert to CA7 (Bauer, Cudahy, Posner)

Set for oral argument Monday, March 2 (3d case)

QUESTIONS PRESENTED: Whether the Control Share Acquisitions
/£

Chapter of the Indiana Business Corporation Law is preempted by
the Williams Act or unconstitutional under the Commerce Clause.

I. STATUTORY BACKGROUND

A% ]

1y
% The Indiana Control Share Statute probably is the most

sophisticated of the second generation state takeover statutes

Clnte: Loy Leg. prevsteus i Corigmans T Lueey foopurts ?

——




S ® ®

2.

. designed to avoid the impact of the Court's decision in Edgar v.

MITE Corp., 457 U.S. 624 (1982). Because of its complexity, I

think it is useful to discuss the statute, and its practital ef-
fect, at some length before turning to the difficult legal ques-
tions the statute raises. Because the statute has not been con-
strued by any state court, and because the district court uncon-
scionably failed to notify the Indiana Attorney General that it
was considering invalidating the statute, see 28 U.S.C. §2403(b},
there is some “?EE£EfEEE{,EE\EfLEEE_EEEEEEE~3£—EESA§Pat“te'

The statute was signed on March 4, 1986. It applies to
any corporation incorporated in Indiana if it has (1) 100 or more

shareholders; and (2) its principal place of business or substan-

. tial assets in Indiana; and (3) more than 10% of its shareholders

resident in Indiana, or more than 10% of its shares owned by In-
diana residents in Indiana, or more than 10,000 sharehclders res-
ident in Indiana. Starting August 1, 1987, it will apply to all
such corporations unless they specifically opt out. [It applied
in this case because CTS specifically opted in.] The management
of the corporation has the power to opt in or out,

The law regulates acquisitions of "control shares,"

which it defines (with several irrelevant exceptions, see §23-1-
/1#yg 42-2) as aEﬁEiEiEifns that put the purchaser over the %9% thresh-
l old, the %E% threshold, or the 50% threshold. When an entity
acquires "control shares," he does not obtain the voting rights
normally associated with those shares unless the shareholders

vote to give voting power. If the acquiror (1) files an "acquir-

ing person statement" with the corporation, (2) requests a share-

At lc.

~ Al



3.

. holder meeting, and (3) offers to pay for the meeting, the man-

agement must hold a meeting within 50 days. [If the acguiror
does not fulfill these requirements, the voting rights of the
control shares will be considered at the next regularly scheduled
shareholder meeting.] At the meeting, the shareholders will vote
to determine whether the control shares should receive voting

rights. The statute describing the voting procedures is ambigu-
A—W - —_—

MW

ous in an important respect: = el
"[The resolution granting voting rights] must Lclesria
be approved by: T - ha W*‘“‘*f
— (1) Each voting group entitled to vote

separately on the proposal by a majority of all the f‘f‘m S &
votes entitled to be cast by that wvoting group, with % /1

the holders of the outstanding shares of a class being

entitled to vote as a separate group if the proposed Lerrver fs

control share acquisition would, if fully carried out,

result in any of the changes described in IC 23-1-38- Rz o>
4{(a):; and ot }—
(2) Each voting group entitled to vote .
separately on the proposal by a majority of all the Clees
votes entitled to be cast by that group, excluding all AL Lt
interested shares." Ind. Code Ann. §23-1-42-9(b), re-
printed in App. to Juris. Statement of (TS pp. Al84- Fosmat ol
A185. Flovatr. 21‘_‘(_'
The statute defines interested shares as those held by ettty
management, inside directors, or the acquiror It is clear that b M‘j ’
‘ ’ ' ' i~ 11
paragraph (2) contemplates a vote by all disinterested 2Z.s_
. . At b it
shareowners. There is some dispute as to whether paragraph (1)
)/b«/ﬁl,. Lart_

requires a separate vote of all shares. When Indiana finally was

notified of the litigation, it argued to the lower courts that
paragraph (1) contemplates a sep;;e vote only if the transac-
tion would "result in the changes described in §23-1-38-4." See
Brief of Indiana at 29 n*, [That section describes major corpo-

rate changes like mergers, that traditionally require votes of

all shareholders.] The 5G, see Brief for the United States at 5

——

St

Fredd 5/



and nn. 6-7, and the lower courts, concluded that the statute
— ——— T e e L e

requires separate vofes. This question turns on whether the
i;;I;Z;;;E’:;;:;;AT:IEﬂthe proposed ... IC 23-1-38-4(a)") modi-
fies the more distant clause "Each group entitled to vote sepa-
rately" or the nearer clause "with the holders ... of a class
being entitled to vote as a separate group.” If it modifies the
former clause, there is no paragraph (1) vote unless the transac-
tion would cause such a change (which it usually would not). If
it modifies the latter clause, there always will be a separate
vote, and the clause determines only the manner of taking the
vote. Because there is no comma before the italicized clause, I
find it more natural to take it as modifying the immediately pre-
ceding words, as the SG does. On the other hand, the similarity
of language about classes of shares in paragraph (1) and para-
graph (2) suggests that IEEiEEElE,,iEEEEBEEEEEESE,ﬂi§\#SSEEEdt'
i.e., that the clause is mere bojlerplate describing the manner
of taking the vote. 1In any event, I am convinced that there is
sufficient ambigquity on this point that the Indiana courts are

entitled to a chance to examine the question, if it matters. [If

the question is dispositive, it could be certified to the Indiana

We

coreled
Supreme Court. See Ind. Code Ann. §33-2-4-1; Ind. App. R. 15(N); .. ‘Aj;ﬁ G
17 Wright, Miller & Cooper §4248 (1978).] o Facd.
S/ct

II. PROCEDURAL HISTORY
CTS is an Indiana corporation with sufficient business

in Indiana to be covered by the statute. CTS has only one class

of common stock. O©On March 10, 1986, CTS stock was selling on the
W
New York Stock Exchange at $36 a share. On that date, Dynamics,



g
. which en o‘jned 9.6% of CTS's common stock, made a cash tender MW
offer (for 1 million shares, which would give Dynamics 27.5% of Ot
CTS's common stock. The offer complied with the various provi-
sions of the Williams Act,

On the same day, Dynamics filed suit in NDI1l, challeng-
ing CTS's proxy solicitations for CTS's upcoming shareholder

meeting. Shortly thereafter, CTS opted into the newly passed

Control Share Statute. At that point, Dynamics amended its com-

plaint to challenge the constitutionality of the Control Share
e S e .
Statute. Without notifying the State, as it was required to d

—

by 28 U.S.C. §2403(b), the DC held the statute preempted by the Z‘)_:C‘
Williams Act and unconstitutional under the Commerce Clause. 2 ;
On appeal, CA7 affirmed, First, CA7 held that the stat-
ute was preempted by the Williams Act. In CA7's view, the stat-
ute effectively required tender offers to be held open for 50 [rce. s /ey
e e ——— e ——— e e e :
days. Because the Williams Act allows tender offers to be closed L,/ ‘
—_— Ly CZ(J —

after 28 days, CA7 believed the state statute conflicted with the o ot .

federal law. CA7 noted that it had doubts that the Williams Act ]
24r444474
was intended to preempt state laws like this one, but felt com- ’

pelled to reach this result in light of the plurality opinion in

MITE.
Second, CA7 held that the statute violated the Commerce @MI e
Clause. On this point, CA7 relied heavily on the economic rea- C/) 7
soning of Judge ngner. He agrees with the view posited by 2t o
Easterbrook and Fischel in a leadRQMhat o e
— T - trrelafin,

tender offers are uniformly good for the economy. In his view, &7 Cone )

"the efficiency with which [corporate assets] are employed ... CLdrr

\\ﬁﬁﬂﬁ/ A/b ./



6.

. depends on the market for corporate control--an interstate, in-

deed international, market that the State of Indiana is not au-

thorized to opt out of, as in effect it has done in this stat-

ute.". Under Judge Posner's economic theory, the benefits to In- o>
diana citizens are "trivial or even negative." Thus, he found Lo
2”'—4 )

the statute to violate the Commerce Clause,
Probable jurisdiction was noted by yourself and the

three Justices who did not vote on the merits in MITE--THE CHIEF

JUSTICE, JUSTICE BRENNAN, and JUSTICE MARSHALL (who joined 3).

It is my understanding that the case is not moot because

CcJGayouAJ

the lower courts enjoined application of the statute, Thus, Dy- -1bob?L
namics has been able to vote its shares; if the case were re ﬂﬂ‘ﬁﬂﬂrL
versed, Dynamics would lose voting rights until it complied with
the statute. Considering the difficulties encountered in MITE,
you might nail this down at oral argument.
III. PREEMPTION
In MITE, a 3-2 plurality concluded that the Williams Act
preempted an Illinois takeover statute (JUSTICE WHITE, joined by
CHIEF JUSTICE BURGER and JUSTICE BLACKMUN; you and JUSTICE STE-
VENS disagreed). I agree with your view in MITE that the Wil- /
liams Act does not preempt statutes in this area. 1In any event,
this statute~-drafted to evade the strictures of the MITE plural-
iE;::;;;;;bly is not preempted even under the analysis of JUSTICE %4%%“
—~r’~/’\”\/fB\#fﬁmf~H—#ﬂg;«__ﬁ_,fx,ﬁﬁ_ﬁ~uﬂ—h_~ﬁ 4_¢Aﬂué‘
WHITWnion. [As your file memo notes, the SG i
agrees with this analysis. See Brief for the United States 8-92.] LL 2:::e%
Pty fe
B s
Geratyser
b e fe .

—————



The first argument appts make for the statute is that
§28 of the Securities Exchange BAct of 1934 expressly preserved
such statutes. That section provides:
"Nothing in this chapter shall affect the jurisdiction
of the securities commission (or any agency or officer
performing like functions) of any State over any secu-
rity or any person insofar as it does not conflict with
the provisions of this chapter or the rules and regula-
tions thereunder." 15 U.S.C. §78bb(a).
I am unpersuaded. On its face, this section preserves only "ju-
risdiction™ of State "securities commissions."™ This seems to
have little to do with this case.
I am persuaded, however, by a related argument. Con-
gress has legislated quite extensively in the securities field.
. QW.—W \ )
That legislation has purposefully left to the States quite a bit
A e
of power to regulate various aspects of corporate governance.
WW
One hardly could argue that Congress has intended to preempt the
Model Business Corporations Act. The line between those things
Congress purposefully has left to the States and those things
Congress has taken over is quite narrow. Thus, I would not be
persuaded that Congress intended to preempt laws in the corporate
governance area unless the conflict were clear.
The MITE plurality reviewed the legislative history of
the Williams Act and concluded that Congress chose a line of neu-
trality between tender offerors and incumbent management. From
this point, the plurality reasoned that any state law substan-
tially impeding tender offers was preempted. As the fine brief
for appt Indiana demonstrates, this conclusion is doubtful. It
is indeed clear that Congress itself did not wish to favor man—
S W e T

T e et
agement over offerorgs. The two strongest statements in the leg-
W

Do ole .

Corrte.
L



islative history are (1) Senator Williams explained that "We have
e ——

taken extreme care to avoid tipping the scales either in favor of

m or in favor of the(person making the twu

113 Cong. Rec. 24664 (1967) (quoted in MITE, 457 U.S., at 633).

(2) The Senate Report stated "that takeover bids should not be
discouraged because they serve a useful purpose in providing a
check on entrenched but inefficient management.”™ S. Rep. No. 90-
550, p. 3 (1967) (quoted in MITE, 457 U.S., at 633).

For two reasons, this 1egislativé history is not dispos-
itive. First, it only indicates that Congress did not itself
intend to upset the policy of neutrality. It was enough to serve
the federal interest--fair trading in the national securities
markets--to ensure that misleading nondisclosure did not allow
massive fraudulent transactions. There is nothing to indicate
that Congress intended to prevent the states from stepping in to
deal with matters 1like "entrenched but inefficient management."
It seems to me that legal redress for ineffective corporate man-

T T e T e T e
agement traditionally is sought under state law. There is no

reasomMend to allow the
states to act to limit coercive tender offers. See MITE, 457
U.5., at 646-647 (your opinion); id., at 655 (opinion of JUSTICE
STEVENS) .

Second, if it indicates anything, the legislative histo-
ry indicates a policy of neutrality only between management and

—

tender offerors. The Williams Act was not neutral with respect

to shareholders; it was specifically designed to help them. See

2 &%

e

et o
oFFevrrs

Piper v. Chris-Craft Industries, Inc., 430 U.S. 1, 29-30 (1977) B, A A/~

Lot tog b dad
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" ("The Senate Report expressed the purpose as 'placling] investors

on an equal footing with the takeover bidder,' Senate Report 4,
without favoring either the tender offeror or existing manage-
ment"). The statute in this case is not clearly designed to
Faaedef ot !

favor management. Rather, it argquably is designed to protect
shareholders from the "prisoners' dilemma" presented by two-tier
tender offers, which coerce shareholders to tender, even if they
doubt the tender offer is in the corporation's best interest.
Thus, it does not interfere with the supposed balancing between
the management and the offeror; it merely extends congressional
efforts to aid unprotected investors.

Even granting the plurality's conclusion, I doubt that

this statute substantially hinders the Williams Act. The MITE

MITE g9, 4.
plurality noted three ways in which the statute in that case hin- bt brde
dered the purposes of the Williams Act. This "statute, with some ’A‘““"‘

“ L{//w.-{ et

success, has been drafted in an attempt to evade these concerns.
The first defect in the MITE statute was that it provided for a
20~-day precommencement period during which management could offer
their side of the story to stockholders, but during which the
offeror could not communicate with the shareholders. MITE, 457

WW
U.S., at 634-635. The plurality struck-%this provision %ﬁ?ﬂ' be-

A
cause its clear purpose was to give management an edge in tender

a-

offers, The plurality noted that Congress expressly had deleted) )
precommencement notice provisions from the Williams Act. The 4, £
statute in this case evades this problem completely; it has no Zeedd.

_ . A fat o
precommencement notice requ;rement. Moreover, the shareholders £ dter
have equal access to materials from management and from the pree —

W
otz

e p
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of feror before they make their votes. Thus, unlike the statute

in MITE, this statute does not ‘bias the information shareholders
receive.

Second, /the MITE statute allowed tender offers to be
barred for an unlimited time until the Secretary of State ruled
on the fairness of the offer. The plurality noted the importance
to the Williams Act system of swift timetables for tender offers:
the Williams Act requires that such offers be kept open for 28-60

days. The statute in this case does a fair job of evading this Frest .

w—~——n~_ef—~__——\_,-_f~«.~xf»~fﬂ-—~ﬂg“*w—~gplh Ao lle,

roblem. It requires a meeting to be held within 50 days o e

probles eq g _ y v ol

of fer--within the statutory Williams Act period. Of course, if Aeesde
Lfhers

the offer could not proceed until after the vote, the statute f s ¢
. would effectively slow offers by 22 days (the excess of 50 days

over the Williams Act 28-day minimum period, which apparently is

———

argue that offerors could engage in conditional offers: they
P e NI e N e e t}&z
could purchase the shares on day 28, subject to returning them if

|
|
|
} now standard in the industry). QEP Indiana and CTS persuasively
|
|
|
they lost the shareholder vote. Of course, this delays by 22
days the period during which offerors can use the power they ob-
tain from their takeover, but so do numerous clearly legitimate
methods like cumulative voting and staggered directorships. Be-
cause the statute allows offers to be consummated on day 28, and
because voting power vests, if at all, on day 50 (still within

the wWilliams Act time frame), I am inclined to think that the 4dﬁéé4(.4,
e 7

statute does not delay tender offers so substantially as to be

. preempted, even under the MITE plurality's analysis.
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[There is a problem with this argument, that turns on
matters of Indiana law that I have not run to ground. According
to the Control Share Statute, the principal vote is to be a vote
of disinterested shareholders. If the offeror already has pur-
chased all the shares of those who tendered, the only remaining
shares not owned by the management or by the offeror will be the
shares of those who declined to tender. These shareholders are
not likely to vote for the offeror. If the vote were taken on
this basis, the conditional tender offer would be completely in-
effective; no such offer would be 1likely to acquire voting
rights.

L]

But it is not at all clear whether‘%endered shares will

\*—_——“v——m’m

be deemed owned by the offeror or by the prior owners. Indiana
T e TN e e

law provides that voting rights at the meeting are determined by

ownership of the shares on the record date. See Brief for Indi-
ana at 71. Under Indiana law, the target management sets the
record date. By delaying the record date beyond the 28-day win-
dow, management might delay the offeror's share purchases: if it
purchased shares before the record date, it would be depriving
itself of the votes it would need to get voting rights. On the
other hand, if the purchase took place after the record date, the
shareholders who subsequently tendered--presumptively favorably
inclined to the offeror--would still be able to vote.

I doubt that management frequently will abuse the power
to set the record date to affect voting rights at the meeting.
Under the Control Shares Act, management must act as soon as is

"reasonably practicable" to send notice to all "record" share-
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holders. From this I infer that the record date must pass before

the notice is sent. It seems to me that management would violate

the Indiana law if they delayed the record date substantially.

Moreover, as a practical matter, it seems unlikely that the 72V%&44!
record date for a large corporation could be set less than 22 Lt
days before the meeting. It must take a substantial amount of comvec
time to come up with a list of shareholders. Thus, I tentatively
am inclined to conclude that tendered shares will be voted at the

W‘L—ﬂhﬁ-&_‘—'—‘«ﬂ-_‘“‘—'—_‘hﬂ——_——%—
meeting by the original shareholders—-likely to be favorable to

T T e T T e T T -
the offeror. If this is so, I think the “conditional tender offer Concltfrma

~ tu_d&—w

is a feasible option that doe not impose an ‘untoward burden on

— e 4% e

tender offers, though it may delay exercise of the power acquired

in tender offers, and prevent tender offers that shareholders do
not desire. In any event, this opportunity for abuse of power
does not seem sufficiently realized to justify facial invalida- )

tion of the statute. Of course, you should take these conclu- —

sions with the knowledge that I have absolutely no practical ex-

perience in this area.]

Third, the MITE statute allowed the state Secretary of Lot _
State to pass on the substantive fairness of the offer. The plu- ‘z;“bL';V¥’
rality concluded that this violated the Williams Act precept of e
investor autonomy. On this score, the statute in this case is
clearly satisfactory, because it allows the Act to be evaluated
only by disinterested shareholders.

As a final point on the preemption analysis, you will

recall that the Act arguably calls for a vote by all sharehold;
B W, TR el -

ers. If, as seems likely, management own more shares before the
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. record date than offerors, this vote would make the Act more fa-

vorable to management. But I doubt that this makes a significant
difference. The MITE plurality was concerned about investor au-
tonomy. If the statute allows all shareholders to vote, it does
not seem to be grossly unfair. After all, the tender offer will
affect the value of the interested shares, as well as the rights
of the disinterested shares. In this respect, fhe bill resembles
provisions of the Model Business Corporation Act, which sometimes
require votes by disinterested shareholders (or directors) and
sometimes supermajority votes of all shareholders. Legislative
judgment as to the appropriate group to be allowed to vote seems
beyond our review.

In sum, I recommend that you vote that the Williams Act

———

does not preempt the Indiana Statute. The statute hinders tender

frdltente feinn,

of fers in two ways: it delays exercise of voting rights 22 days
beyond the minimum period set by the Williams Act; and it effec-
tively bars tender offers that independent shareholders find un-
acceptable. These effects do not seem to me to produce a sub-
stantial conflict with the Williams Act, even under the analysis
of the MITE plurality. In light of this country's long tradition
of state requlation of corporate governance, and your federalism
concerns, I cannot recommend that you find preemption, though I
expect some Justices will. I have written at length to provide
current documentation of the strength of your position in MITE,
and to articulate distinctions that could be drawn between this
statute and MITE.

IVv. COMMERCE CLAUSE

Stk A



® M e, 7?7
M 9 14,

"This Court has adogted what amounts to a two-
tiered approach to analyzihg state economic regulation
under the Commerce Clap$e. When a state statute di-
rectly regulates or iscriminates against interstate
commerce, or when itg effect is to favor in-state eco-
nomic inter out-of-state interests, we have
generally gtruck dowry the statute without further in-
quiry." n-For Distillers Corp. v. New York
State Liguor Authority, 106 S. Ct. 2080, 2084 (1986).

If the statute is not siruck-dewn u#%er this almost per se rule,
Fad

4
the statute is then tested under the Balancing test articulated

by Justice Stewart in Pike v. Bruce Church, Inc., 397 U.S. 137

(1970). I address the different inquiries seriatim.
A. Direct and Discriminatory Regqulation of Interstate Commerce
1. Direct Regulation.--It is difficult to Know what
types of "direct regulation" the rule invalidates. Obviously the
phrase cannot be taken at face value. The modern definition of
interstate commerce includes the most mundane transactions, like
the loaf of bread I bought yesterdayf?“§et surely a state would
not violate the commerce clause if it directly regulated the
price at which bread could be sold within its borders. I would
formulate this test as proscribing regulations that have serious
effects on transactions so unconnected with the State that the
State has no power to regulate them. [A recent, and persuasive,
law review article characterizes this rule as a structural rule
prohibiting extraterritorial regulation, rather than a feature of

the Commerce Clause alone. Regan, The Supreme Court and State

Protectionism: Making Sense of the Dormant Commerce Clause, 84

Mich. L. Rev. 1092, 1280 (1986).]

In MITE, JUSTICE WHITE, joined by CHIEF JUSTICE BURGER,

JUSTICE STEVENS & JUSTICE O'CONNOR, concluded that the Illinois
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regulated interstate commerce. 457 U.S., at 641-643. Because
e
you did not join these pages of the opinion, they were not an
opinion of the Court. The MITE plural ity made several negative
comments about the statute before it, most of which have no force
in this case. First, it noted that the statute affected an offer
to purchase shares from shareholders 1living outside Ilinois.
Second, the statute would apply even if the corporation were not
incorporated in Illinois. Third, other States could enact simi-

lar statutes, creating a risk of inconsistent regulation.

I address the last point first. The statute here regu-

lates only Indiana corportations, Thus, there is no risk of in-
—_————TTTT TN
consistent regulation, Similarly, on its face, the statute in
this case affects only the voting rights of corporations incorpo-
rated in Indiana. Thus, the statute has no direct effect on
transactions, but only on shares of entities that the State it-
self has called into being. I find that nexus sufficiently
strong that the statute should not be invalidated without exami-
nation under the Pike balancing test. This idea finds strong
support in the "internal affairs"™ doctrine. The Court firmly has
upheld the powerrzg_EZ;:;;m;;-regulate a variety of corporate
activities, wherever they are taken, so long as the corporation
is incorporated in the State that seeks to apply its law. The
theory of these cases is that, in purchasing stock of the State's

corporation, the acquirer "impliedly agree[s] that in respect of

its internal affairs the company [is] to be governed by the laws

. statute in that case was unconstitutional because it directly /1’[/7'2'_:

sy
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. of [that] state," Rogers v. Guaranty Trust Co., 288 U.S. 123, 129

(1933).

Appee contends that such cases are inapposite, because
they invdlved regulations of the attributes of shares. By con-
trast, the statute in this case, in practical effect, regulates a
particular transaction. I ém unpersuaded'by this point. Frank-
ly, I see little difference between this statute and an unques-
tionably valid statute that precludes mergers from taking place

MM
without a shareholder vote. 1Indiana points out that, if it can-

no£\7§E§I§§;\?€HEE§ offers, the protection it offers minority
shareholders from mergers is dissipated; once the offeror has
voting rights, he has the power to force a merger. In my view,
the line between regulating "internal affairs"™ and "directly reg-
ulating™ transactions always will be narrow. It seems unwise to
strikézggﬁérﬁﬁgi regulations as per se invalid; if the Court is
going to invalidate statutes because of their "practical" effects
rather than their actual provisions, it seems to me it should do
so at the balancing stage, where all the effects--both positive
and negative--can be considered. So long as the State can imple-
ment the requlation by affecting the wvoting characteristics of
shares of the State's corporations, the Wbe

struck down as "directly regulating"” interstate commerce.

=

2. &§§s§§imination7—-The second gquestion under the -per

se inquiry is whether the statute discriminates against out-of-

state economic interests. The arguments on this point are clear,
but the result is subject to reasonable doubt. Appees argue that

the statute was enacted to prevent takeovers of Indiana firms by

Crrpransrt
%4,.
uer 44,
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. East Coast firms that would move the assets out of Indiana, Com

mon sense suggests that this is not at all implausible. But firm

support for this argument is scanty. The record contains no leg-

ey

islative history, other than a newspaper interview with one of

the attorneys for appellant CTS, who suggested that this was the
purpose of the statute. Moreover, the terms of the statute do

not support this characterization. On its face, the statute ap-

— o
plies to anyone who acquires an Indiana corporation, whether the
S e e e N e e

offeror is from Indiana or not. Similarly, the statute applies
regardless o;—;;;:;;:\zggﬂgrincipal place of business is Indiana,
or whether there is evidence that the offeror plans to move busi-
ness out of Indiana. Thus, Indiana argues that the statute is an
evenhanded effort to better the governance of corporations incor-
porated in Indiana. Of course, appee rebuts this arqument by
pointing out that, as a matter of fact, almost all takeovers cov-
ered by the statute would be initiated by out-of-state entities,
and directed at entities whose businesses are conducted in Indi-
ana. Thus, the practical effect of the statute probably is to
slow the transfer of assets out of Indiana.

But it is not clear that even this is a discriminatory
purpose, Indiana argques that its intent is to build a better
corporate climate in Indiana. Protection from hostile takeovers
might encourage businesses to come to Indiana. In short, Indiana
has no intent to harm businesses in other states; it seeks only
to better business in its State. On balance, I am inclined to
find Indiana's purpose insufficiently discriminatory to justify

per se invalidity. I must say, however, that the practical ef-
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. fect of the statute is troubling. But, as I noted earlier, I
think such practical effects should be considered at the balanc-
ing stage.

I recommend that you vote here, as you implicitly did in e

MITE, to say that the statute is not invalid per se. On its treerade i
face, it regulates voting rights in shares created by Indiana: /?frf
such regulation is not so unconnected with Indiana to be obvious-
ly unconstitutional. Similarly, I do not think the statute is so
discriminatory as to be unconstitutional. It is troubling that
the practical effect of the statute may be to deter the flow of
assets from Indiana to the Coasts. But absent any discrimination

that appears on the face of the statute or necessarily inheres in

. the terms of the statute, the burden on interstate commerce prob- L e

ably is b

tter addressed by the Pike balancing test. ‘;¢zﬁugf'7aﬁ@{
59n¢£¢+-79bjp¢.<h9 L kel LVV?N{H&t){L
— LAV g

MITE, the Court (JUSTICE WHITE, joined by yourself,

CHIEF JUSTICE BURGER, JUSTICE STEVENS, and JUSTICE O'CONNOR) in-

——

validated the Illinois statute because the burdens it imposed on

interstate commerce were greater than the local interests served
-

by the statute. The burden in that case was similar in kind to
N,
the burden in this case: the statute hindered the completion of

—-——W
tender offers. The only legitimate benefit of the statute was

e
protecing local investors. "[T]he State has no legitimate inter-
est in protecting nonresident shareholders."™ 457 U.S., at 644.
Moreover, the statute furthered that interest only contingently,
. because it provided no significant protection for shareholders

beyond the protections of the Williams Act. The Court then re-
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. jected application of the internal affairs doctrine--which allows

States to regulate the internal affairs of local corporations--
for two reasons. First, the Court concluded: "Tender offers
contemplate transfers of stock by stockholders to a third party
and do not themselves implicate the internal affairs of the tar-
get company." 1d., at 645. Second, the Act applied to corpora-
tions that were not incorporated in Illinois. "Illinois has no
interest in regulating the internal affairs of foreign corpora-
tions."™ You concurred, noting a State's interest in promoting
local business.

I think the b%liﬂgiﬂgaif_sigfswifﬂihif case. Two points
are relevant to the balancing that are not apparent from MITE.
@ig%fD "a State's power to regulate commerce is never greater
than in matters traditionally of local concern.” Kggggl v. Con-

sol idated Freightways Corp., 450 U.S. 662, 670 (1981). (your plu-

rality opinion). Regulation of voting rights of shares indisput-
ably has been a matter for state law. Depending on how you view
this case, this concern may be implicated. &;;;;;EDCOngreSS has
acted quite broadly in the securities area, left this portion of
the law untouched, and explicitly' preserved a broad place for
state regulations in similar areas. In my view, this weakens the
inference that the State has done something unconstitutional
under the dormant Commerce Clause.

I now turn to the actuwal balancing. The burden in this
case is quite significant, although it is less than the burden in

MITE. The statute unquestionably slows the course of tender of-

fers, allowing management more time to communicate their view-

v

¥
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. point to shareholders before the offeror actually gets control of
the company. But the burden is much less than the burden in
MITE. As I explained in my discussion of preemption, the statute
does not delay transactions as much as the statute in MITE.
Moreover, it is more carefully tailored to apply only to Indiana
corporations. Thus, there is no risk of inconsistent regulatibn.
Also, burdened corporétions easily can evade the law by opting
out, or by reincorporating in other states.

Perhaps a more serious problem is that, as a practical

——— e, -

matter, the statute affects mostly But—of—state transactions and

—— T T T e e~ S

burdens mostly out-of-state entities (East Coast offerors). Tak-

en alone, this problem is insufficient to justify invalidation of
the statute, see Exxon v. Maryland, 437 U.S. 117 (1978). But,

. coupled with the statute's hindrance of tender offers, the stat-
On the other side, the benefits to the State in this

case are more significant than the benefits in MITE. 1In the view

of the Indiana legislature, two-tier tender offers are inherently
coercive and deprive independent shareholders of a fair right to
voluntarily decide to sell their shares. As one clerk puts it,

the statute effectively institutes collective bargaining for
shareholders. I believe that Indiana has a legitimate interest

in protecting the shareholders of Indiana corporations--wherever

they reside-—from being coerced into selling their shares. Al-
though you could doubt the wisdom of Indiana's choice, there re-

. cently has been a substantial debate in Harv.L.Rev. and Yale L.J.

about the economic benefits of hostile takeovers. It would be
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impossible to say conclusively that Indiana's statute has not
bestowed a significant benefit on those shareholders. If Indiana
has a significant interest in protecting nonresident shareholders
of Indiana corporations, this benefit should weigh quite heavily
in the balance.

Unfortunatelyf/;he MITE Court did say: "Insofar as the

-—-—'_"’ -
Illinocis law burdens out-of-state transactions, there is nothing

—

to be weighed in the balance to sustain the law." 457 U.S., at
‘__,__.——-—-HW

644. But this statement was made in the context of a statute
that could apply to foreign corporations. Moreover, I believe it

proves too much. As I explained earlier, the Court has given the

———————

States considerable latitude in regulating corporate mergers,
W

even when the assets of the corporation are out-of-state. The

difference here is that the transaction does not actually involve
the corporation; it involves an out-of-state shareholder and an
offeror. But, as I noted above, if the State cannot regulate
this transaction, it effectively cannot regulate the back-end of
the deal at which the corporations are merged and nontendering
shareholders are frozen out. Thus, it seems to me that it is too
facile to rely simply on the residence of the shareholder. If it
is an Indiana corporation, Indiana has an interest in regqulating
major corporate changes. A takeover is a major corporate change,
even if it is effected by transactions not with the corporation,
but with individual shareholders.

A related benefit of the statute, adverted to in your
MITE opinion, is that it improves the Indiana business climate.

W
The Indiana legislature has concluded that this statute will in—




® X o .
L

—_

Increased stability might encourage entrepeneurs starting busi-
nesses to move to Indiana. It also might increase the prospects
for local businesses. Again, I think this also is a substantial
interest. Moreover, there is nothing in MITE to the contrary. I
caution, however, that it is difficult to distinguish this inter-
est from a discriminatory intent to keep assets in Indiana. As I
noted earlier, you could draw the line bétween whether Indiana
actively desires to harm out of state businessesy or whether she
simply wishes to aid local businesses.

If you balance the burden on tender offers against the

local benefits to the Indiana business c¢limate, I am inclined to

think the statute would be invalid. But if you also consider the

ben?fiif_lﬁl*EEEEQEEEEEfS in Indiana corporations, I think the
StaEEEi,ngEiE,EE,EEEE}d' -It is hard to consider this a legiti-
mate interest in light of the strong language in MITE, but your
concurring opinion softens the blow of that language substantial-
ly. Moreover, the differing context of this case can be used to
justify considering these benefits.

1%

At the ‘leart of the case is your evaluation of the "in-

ternal affairs" doctrine. If you think State corporate gover-
na;;;—‘;;;:IS/ﬁ;;xﬂI;;;;;;i strictly to 1laws that affect the
attributes of shares and transactions by the corporation itself,
you will find that Indiana has overstepped its bounds. On the
other hand, if you think States legitimately c¢an act to protect

shareholders from being coerced in ways that effect major corpo-

rate changes, you will find the law satisfactory. On balance, in

. —
. crease the stability of corporations incorporated under its laws. %‘1/

e

Bt ts

L stadej—

Y Ateess -
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. the absence of congressional action, I am inclined to favor a

broad scope for State corporate governance. Thus, I recommend

that you conclude that the statute is valid under the balancing

téf}:‘;%
V. CORCLUSION

1. I recommend that you adhere to the view that you
expressed in MITE, that the Williams Act does not preempt state
laws that hinder tender offers. Also, even under the reasoning
of the MITE plural ity, there are good arguments for upholding the
statute.

2. I recommend that you decline here, as you did in
MITE, to invalidate the statute at the per se stage of Commerce
Clause analysis. Ey limiting its direct regulation to voting
rights in the shares of corporations it has created, Indiana has
restrained itself within the legitimate sphere of its activity.
Similarly, there is nothing on the face of the statute that is
discriminatory.

3. I EEEEEEEXE}Y recommend that you uphold the statute
under the balancing test of Pike. The burdens on tender offers
are quite significant. But this is only because the Indiana leg-
islature believes unregulated tender offers are coercive. This
is a reasonable cohclusion that arguably protects shareholders in
Indiana corporations and that improves the prospects for busi-
nesses incorporated under Indiana law. I think Indiana has a
legitimate interest in reqgulating this aspect of Indiana corpo-

rate affairs.
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I recommend that you vote to reverse the judgment of
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To: JUSTICE POWELL

From: Ronalg ‘6+b4225:” st
Re: No. CTS v. Dynamics Corp &L/’ i
e

You asked for a paragraph about t

vant to this case. 8§27 of the Uniform Partnership Act provides

that when a partner conveys his interest to another entity, the
- —————T N
receiving entity has no right "against the other partners in the
—_——
absence of agreement ... to interfere in the management or admin-

istration of the partnership business affairs."™ 6 ULA, at 353.
Similarly, §702 of the Revised Uniform Limited Partnership Act
provides that "[aln assignment [of a partnership interest] enti-
tles the assignee to receive, to the extent assigned, only the
distribution to which the assignor would be entitled.” §704 pro-
vides that such an assignee can become a limited partner if (i)

the limited partnership certificate [the analogue to articles of

e e

incorporation] so provides, or (ii} all other partners consent.

I find these provisions relevant because, like the Indiana

law at issue in this case, they are instances where states have

—“ﬁ—_—‘__\-\
enacted laws that deprive transferred shares in business entities
"_'_-'-—._-'—"“———-——-———-’—‘_"—'_’{‘ —_— -

of any power to direct the business of the entity. Of course
m .« »

they are not determinative, because the Uniform Acts do not have

the discriminatory impact on interstate commerce that the Indiana

Act does.



Interest on Overdue Taxes

To Stay 9% Next Quarter

By a WALL STREET JOURNAL Staff Reporter

WASHINGTON-The Internal Reve-
‘nue Service said the annual interest rate
it charges on overdue taxes will remain_
at 9% in the second quarter.

The rate the IRS pays on overdue re-
funds will be unchanged at 8%. Both
rates are set quarterly according to the
‘“federal short-term rate,”” which is
based on the average market yield on
U.S. obligations outstanding with re-
‘maining maturities of three years or
less. The rate is determined in the first
month of the quarter before it takes ef-
fect.

Under the new tax law, the rate on
underpayments is set at the federal
.Short-term rate plus three percentage
points, while the refund rate equals the
rate plus two points. Previously, both
rates were pegged to the prime, or base,
rate and set semiannually.

The penalty rate for underpayments
of personal estimated taxes will remain

at 9% through June 30.

. million from divesting i

restructure in order to compete effec-
tively' overseas. That argument is likely
to be a central theme as Congress wrestles
with antitrust issues.

Mr. Rule said the state guidelines are
“‘less an enforcement document than a po-
litical document,” adding that political
considerations ‘are much more blatant™ in
[he state guidelines than in any 1ssued by
federal agenc1es :

“1 1h1nk we're doing what the law re-
fjuires,”” Mr. Rule said. He acknowledged
that the number of federal enforcement
rases regarding mergers has declined
kince the late 1970s, but said the decrease
occurred largely because ‘‘we have made
clear what the standards are.”

ITT Wins Air Force Job
WASHINGTON-ITT Corp. received a
$189.1 million Air Force contract for elec-
tronic equipment for B-52 aircraft.

{ that were worse in 19

Grace Sets

By MICHAEL
Staff Reporter of THE W),
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State Attorneys General Set Guide‘lines
Meant to Slow Pace of Major Takeovers

M
By ANDY PASLTOR "
Staff Reporlgr of Titk WaLL STRP.PTJOURX:IA;.

WASHINGTON ~In “an unusual attack
on the Reagan administration's antitrust-
enforcement policies, the National Associa-
tion of Attorneys General unanimously
adopted merger guidelines intended to
slow the pace of major corporate take-
overs.

The move, announced by a bipartisan
group of eight attorneys general represent-
ing every region of the country, indicates
the extent of state opposition to the admin-
istration’s generally hands-off approach to
merger enforcement. It also sets the stage
for a more aggressive and better coordi-
nated effort by states to challenge merger
proposals in court.

The guidelines aren't binding and don’t
provide states with new authority to chal-
lenge corporate takeovers. But the state
action is likely to boost the prospects of
legislation on Capitol Hill to restrict cer-
tain takeovers, while fueling congressional

-efforts to prod federal agencies to chal- .

lenge more mergers.

* The guidelines also pose a potential po-
litical embarrassment for officials at the
Justice Department and the Federa) Trade
Commission. Both agencies strongly ob-
jected to the guidelines, asserting that they
were legally flawed and amounted to a po-
litical statement that would harm, rather
than protect, consumers. -

But California Attorney General John
Van de Kamp said the administration’s
free-market policies and ‘‘the lack of firm
and fair enforcement’ at the federal level
have “‘left a vacuum into which we have
had to move.’

The guidelines define relevant geo-
graphic and product markets in a more
limited way than the Justice Department

and the FTC. That will make it more likely

that the analysis of a given merger will
show a significantly higher market-share

"a spur to increase enforcement

estimaté for the merged company.. A
higher market share would .make the
merger a more likely target for antitrust
action. '

The states also intend to pay less atten-
tion to projected efficiencies stemming
from mergers, while placing greater
weight on the possibilities of collusion
among competltors and barrlers to entry
by other companies.

. Corporate -lawyers planning mergers
“are going to be reading these guidelines,"
Mr. Van de Kamp said. and * they re going
to have to take us into account.’

The guidelines will serve “as a catalyst
of anti-
trust laws, said New York Attorney Gen-
eral Robert Abrams, a persistent critic of
the administration and, like Mr. Van de
Kamp, a Democrat. Attacking what he
called the federal government's *‘anything
goes" policy toward mergers, Mr. Abrams
asserted that many of the billion-dollar
mergers approved in recent years ‘‘would
never have passed muster under any other
administration, be it Republican or Demo-
crat,”

The other states represented at yester-
day's news conference were Ohio, Mon-
tana, Arkansas, Texas. Oregon and Penn-
sylvania, the last two of which have Re-
publican attorneys general.

- The announcement came amid a new

~wave of big: merger proposals, including

Chrysler Corp.'s §1.1 billion bid to acquire
American Motors Corp. and USAir Group
Inc.’s $1.59 billion offer for Piedmont Avia-
tion Inc. Meanwhile, a Senate Judiciary
subcommittee today is scheduled to open a
round of hearings on increased concentra-
tion in the. airline, cable televnsion Steel
and other industries.

Charles Rule; acting head of the Justice

‘Department’s Antitrust Division, said in an

mtervnew that the state action threatens to
“‘restrict the ability of U.S. companies to
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Arbitragers Are
Baftled by Bids

To Matenalize

HEARD
ON THE
STREET

) By RANDALI SMITH

b Sometimes a takeover bid isn't really a
id.

A spate of conditional acquisition pro-
posals in the past year has confounded
Wal! Street arbitragers, who have lost
money betting on *'bids' proposed—but
never formally made—for such companies
as USX Corp., Lucky Stores Inc. and Borg-
Warner Corp.

Here is an example of what happens:

Last Nov. 25, Borg-Warner directors re-
ceived a letter from Minneapolis investor
Irwin Jacobs, who together with Minstar
Inc. controlled 7.75 of the plastics, car
paris and chemicals concern and proposed
to buy the rest for $43 to $45 a share.

Although the figures he used were guite
specific, Mr. Jacobs said he wanted 1o see
the books before negotiating a friendly ac-
quisition. Even though his letter didn't con-
stitute a formal offer, it was referred to in
news stories as a "'bid’’ or an “‘offer,” and
the stock rose $1.375, to $34. in response.

But the gu!f between the stock price and
the figures cited by Mr. Jacobs reftected
skepticism that such a bid would really ar-
rive. The letter was viewed as a move to
hasten a restructuring, or to spark a bid by
another Borg holder, GAF Corp.

Since then the company largely has ig-
nored Mr. Jacobs, who threatened a hostile
tender offer Feb. 19, and the stock has
lagged behind the market, .

Such tactics are

“in vog'ue because

By Jean Marie Broww
Staff Reporter of Tie WALL STREET JOURNAL

looking for a lift in wheat prices this year
)| won't get any help from Moscow.

| . The Soviet Union, usually the second-
largest purchaser of U.8. farm products af-
_|_ter Japan or the Common Market, is likely

That Often Fail

U.S. farmers and farmland investors

OURNAL.

BTOCK'S
BIDDER *BID" INITIAL &
_TARGET COMPANY _ DATE'  REACTION' OUTCOME !
TWA/Carl Icahn $52 +5% to 49% Bid, seen a ploy to get USAir to buy :
USAIr Group 3/4/87 TWA, is shelved Monday with o
USAir at 45Y%;: closed Wed. at 44%
Columbia Ventures  $19 +%t018% Harnischieger rejects bid Feb. 26 |..
Harnlschieger 2/33/87 with stock at 18%; closed Wed. at 17% [+
Irwin Jacobs $43-348 +1%t0 3% Borg-Warner ignores Jacobs; stock jl'fl,i
Borg-Warner 11/25/86 - lags market, closed Wed. at 41 v
Cerl Icahn $31 +1% to 27% ‘Bid’ expires Oct. 22 and stock later
UsXx 10/6/86 falls to 20; closed Wed. at 27%
Asher Edelman “$85 +1%t0 36  Lucky rejects bid and restructures; .
Lucky Stores 9/24/86 stock slumps to 26; standstill pact o
. reached March 6; closed Wed. at 314 .
Belzberg family %60 +2Y% to 64% Bid 'deadline’ passes, Ashland buys
Ashiand Oll 3/26/86 back Belzberg stake at 51; stock
slips below 47, rebounds to 631 Wed.
f 'Pershare  *Announced or disclosed  *On first trading day bid was known

they are "‘a cost efficient way of stirring
up the stew,” said Arthur Fleischer, a
merger lawyer at Fried Frank Harris
Shriver & Jacobson.

“What is a postage stamp, 22 cents?"

he said. “You can cause a lot of conse-
quences to a company by simply sending a
letter. Basically, you may—but not neces-

sarily—put the company in play.” he

said.

Lawrence Schloss, a mergers executive
at Donaldson, Lufkin & Jenrette, said of
those who make the proposals: ''Some are
your basic greenmail artists. Some are
bona fide buyers who see valtue but really

‘don’t have the appropriate information to

make an offer. And some are a combina-
tion of the two."

In an interview, Mr. Jacobs said he
didn't write the letter merely to stir the
stew or put Borg-Warner in.play, and said
the company has agreed to talk to him.
“Don't assume nothing is happening. Don"t
assume we're just sltting here waiting for
the phone to ring,” he added.

But he acknowledged that disclosure of

decade became increas!ngly dependenl on
Soviet purchases as other markets dried
up. Moscow's foray into world grain mar-
kets in the 1970s touched off a boom in
East-West commerce that peaked two
years ago, when the Soviets purchased a
record $2.7 billion of U.S. grain.

That t year, 17% of all uU. S wheal ex-

e

a proposal may put pressure on 4 company

1o dea) with a suitor. "I think peeple who .

are running certain companies pay more
attention to what Wall Street says some-
times. And if no one knows anything, then
there's no pressure (for the company) to
say anything.”

In a typical pattern, an investor wilt
buy a 5% stake, try lo get arbitragers to
buy shares, and then make a bid “‘pro-
posal’’ to focus attention on the potential
values, Mr. Schloss said that target com-
panies must wsually hire investment
bankers to evaluate the proposal. “'They
have a fiduciary obligation o see if it's
real and then respond.”

Once in play, the target company may
negotiate with the “'bidder,"” seek a rescu-
Ing suitor, or execute a restructuring to
boost the stock price. Plenty of takeover
attempts turn into mergers or leveraged
buyouts through just such a process.

“Maybe it's a way of starting talks with
management. It works if you can find
weak management that perceives {iself as

Please Turn to Pagc 35, Column 3

U S, Wheat Has Little Appeal for Soviets

technological improvements have slashed
Soviet gratn import needs some 13% this
year, the Agriculture Department says. 1n
1985, the Soviets began-a major push to
better coordinate the use of fertilizer,

chemicals and egquipmen: on their best .

land. Partly because of that push, last

"year's grain crop was the best in eight |

I At velnr bt vy

Y i




rim 03/18/87

To: Justice Powell Cf ’ :>

From: Ronald
Re: Mootness of Xo. 86 , CTS v. Dynamics Corp.

On March 16%_198 the parties filed a letter to the Clerk
dated March 13, 1987, from the attorney for appellant. The let-
ter is a joint representation from appellant, appellee, and the
state of Indiana that (i) the parties have settled a variety of
matters related to this suit, and that (ii) the case is not moot.
If the Court were to affirm, Dynamics would continue its unhin-
dered exercise of voting rights in the CTS shares it purchased
last spring. If the Court reverses, Dynamics must.submit to a
vote that will determine whether Dynamics retains voting rights
in those shares. Because the Court's judgment will affect these
voting rights, I agree that the case is not moot. Other Justices
may suggest the case is moot for two reasons. I summarize these
arguments below:

l. CTS's management has agreed that, if the Court revers-
es, it will recommend to its shareholders that they vote to grant
voting rights to Dynamics. See 112 of the Settlement Agreement.
Accordingly, one might argue, it is a "sure thing" that Dynamics
will get voting rights, and thus that the Court's judgment will

have no effect and that the case is moot. I disagree. The vote

will be by independent shareholders; neither management nor Dy-
—— e e e e Cr—— et -
namics will participate. We should not hold--as a matter of law-
__—"____._———-—~—-——'!
-that the result of the vote is preordained simply because man-

agement has instructed shareholders to vote in a particular way.
2, There is some question under Indiana law whether the

vote is necessary. If the vote is unnecessary regardless of this



T . .

page 2.

Court's judgment, the case is moot. The argument that the vote
is unnecessary—--even if the Act is constitutional--goes as fol-
lows. Pursuant to the settlement agreement, CTS will opt out of
the Act. See {15(c). If CTS is no longer governed by the Act,
it now is governed by preexisting Indiana corporate law. Under
that law, every share is entitled to vote, Thus, if CTS opts out
of the Act before this Court's judgment, the vote will be unnec—-
essary as a matter of Indiana law. The problem with this argu-~
ment is that it rests on aldoubtful point of Indiana law.{ There
is no authoritative interpretation of the Act on this point. The
parties, including the Attorney General of Indiana agree that:

"[Ulnder the settlement agreement and the statute, the

'opt—-out' has no legal effect on [Dynamics']l right to

vote the 'control shares' it acquired in 1986, which

are the subject of this appeal. The 'opt-out' has only

prospective effect, applying to shares [Dynamics] may

buy in the future, because IND., CODE §23-1-42-5 pro-

vides that the Chapter applies unless the articles of

incorporation or by-laws provided that the chapter does

not apply before the control share acquisition occurs.

In this case, at the time of the acquisition of the

. 'control shares' in 1986, the statute did apply." Let-

ter, at 1-2.
Whatever the merits of this legal argument, I doubt that the
-Court should dismiss an arqued case as moot, based on its second-
guessing of the opinion of the Indiana Attorney General on this

point.
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1fp/ss 03/18/87 CTS1 SALLY-POW

MEMORANDIM
TO: Ronald DATE: March 18, 1987
FROM : lewis F. Powell, Jr.

86-71 CTS v. Dynamics Corp.
B6-97 Indiana v. Dynamics Corp.

I have now reread the Commerce Clause argument in
our draft, and understand your concern. There is the ambi-
guity and even inconsistency in ourICommerce Clause cases
that you identify. I commend your effort to shed some light
generally on this opagque area, but think it is inadvisable
to undertake this. 1In a word, I think it necessary to re-
wr ite this section, and also substantially to reduce it.
Otherwise, we may lose - as well as confuse - our readers -
even Justices and law clerks here.

Without devoting a good deal more time to this case
now, I cannot give you a.specific outline. My primary sug-
gestion is that you adopt the Commerce Clause arguments,
with appropriate reframing, contained in the briefs of the
State and CTS. Both are well written by counsel. Indiana
quite wisely engaged Winthrop, Stimson to write its brief,
an old-line Wall Street firm that has specialized in corpo-
ration law. It may also have had a good deal of experience
with takeovers. The CTS Corporation's brief apparently was

written by Jim Strain who formerly clerked for Chief Justice



Rehnquist. Both briefs were filed on the same day (December
4). There may have been collaboration, as arguments of the
Commerce Clause issue are parallel to a considerable extent.
It is well to remember that the other five Justices who vot-
ed with us presumably were influenced by the arguments in
these two briefs.

Both of these briefs emphasize that the Indiana
statute does not discriminate against interstate commerce.

I think this is a good starting point and an important argu-
ment. We could omit pages 35-43, I found these interesting
and perceptive, but review of Commerce Clause cases is un-
necessary, and we must shorten our opinion.

Although you are right that I have approved of the
balancing test articulated in Pike, I think there is some
merit to arguing first that in the absence of discrimina-
tion, and the presence of the traditional and unchallenged
right of a state to regulate the governance of its own cor-
porations, we do not need to reach the PikKe balancing test.

Then, of course, we would go on to say - as you
have - that any "burdens" that may be imposed on interstate
commerce are outweighed by the traditional right of a state
to protect the legitimate interests of shareholders - not
the corporate entity itself. Of course, what benefits a
corporation normally will benefit its shareholders. Some

take-vers do indeed benefit both,




.M

I would avoid the use of the term "burden" to the
extent this properly can be done in light of its use in
Pike. I note that Jim Strain's brief speaks affirmatively
of balancing "interests™ rather than "burdens". See pp. 37,
38. The primary purpose of the Indiana statute - as is
stated in one of the briefs, as I recall, is to protect the
shareholders of Indiana corporations by allowing a majority
of disinterested shareholders to make the decision whether
the acquisition of control by a different entity would be in
its best interest.

I do agree that it is necessary to identify the
"burden" perceived by CA7, and to demonstrate that the Indi-
ana regulation is not in any way comparable to the types of
burdens identified in other Commerce Clause cases. It re-
sults in no conflicts between state laws, and is limited to
the imposition of requlations that will be relatively ease
for tender offering corporations to comply with if their
offers are agruably beneficial to the Indiana corporation
and its shareholders. It is not easy to see any "burden"
other than possible delay in bringing a tender offer to fru-
ition - hardly a significant burden on a reasonable and ben-
eficial tender proposal.

and at the proper place, of course, we should em-
phasize - as you have - the extent to which the state of
incorporation traditionally has regulated what its corpora-

tions and shareholders may do. You have mentioned some of




the more important things. You mentioned what the Model
Code requires, for approval of a merger. Virginia required,
as did many other states, a two-thirds vote on a merger. In
addition, the state prescribes the reguisite vote on a sale
of all corporate assets and a liquidation.

You have emphasized the Uniform Partnership Act. I

do not think it is quite as relevant as you do, and suggest

that - primarily in the interest of economy of space - you

address it in a footnote as a relevant parallel,

* X %

I am reluctant, Ronald, to give you such limited
guidance. Having worked with you now since our "great opin-
ion" in Kélly, I have no doubt that you can do a second
draft that will be both shorter and more persuasive than the
first. If I could have this by Saturday a.m., I will get it

back to you before the arguments commence.

L.F.P., Jr.

ss
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ToO* Justice Powell
From: Ronald
Re: No., 86-71, CTS v, Dynamics Corp.

Here is a new draft opinion in this case. I am much hap-
pier with this draft. The Commerce Clause section is more than a
third shorter--ten pages. You will note that much of it is sim-
ply reorganization of points made in the early draft. I[below
several commegéﬁ about this draft, mostly itEEE“EEEE_EEEELK could

be omitted or were included for questionable reasons,
—————y — iy

1. At pages 37-40 I discuss the State's longstanding pow-
er in corporate governance. In response to your comments, I have
beefed this section up considerably. In particular, you may be
concerned about my citation of the CHiEF{s dissenting opinion in
Bellotti (a case in which you wrote for the Court). I gather you
agree with the point for which I am citing him. Moreover, his

opinion is rather a locus classicus on this issue, I am sure he

would appreciate the citation. If you are troubled, omit it.

2, On pages 39-40, I discuss common corporate laws that
hinder interstate commerce. Your annotations on my earlier ef-
fort suggested citations to provisions governing liquidation,
etc. I have foﬁused on the merger provisions for two reasons.
Eirst, these provisions are almost universal; it is my impression
that enactment of the others is a bit more spotty. Second, the
merger provisions seem more relevant to a discussion of two-tier
tender offers, that normally are followed by a merger of the two

corporations, Further discussion might tend to lose our (tiring)



page 2.

reader, If you want me to expand still more, I have at hand all
of the Model Acts and can add the materials on the other provi-

sions at will.

3. Your comments on my prior draft indicated some diffi-
dence about my emphasis on the uni?gig_gfizﬂngbig’provisions.
Because I am inclined to believe these are the best precedent for
the Court's decision, I have left this segment in, see pages 41-
42. As you know, syndicated partnerships bear an increasing por-
tion of interstate investment in ihis country. Thus, this provi-
sion is not at all an oddity, but something that affects impor-
tant business transactions every day. If you remain unimpressed,
it easily can be condensed to a footnote. I recognize that my

judgment may be influenced by my interest in partnership law.

4, On pages 43-44 1 discuss the two ways in which the Act
furthers State interests. Your annotations to my first effort in
this case indicated skepticism as to the power of the State's
second interest: promoting corporaté stability. I think it would
be difficult to make this interest seem powerful without substan-
tial expansion., If you are unimpressed, we easily could drop it,
subject to a few conforming changes (for piZEEE’GEZ?Z";Z~§ZEEr to
the State's interests, etc.. I think the State's interest in

protecting shareholders is clearly adequate to support the judg-

ment in this case,



page 3.

5. On pages 47-48, after holding that the Act is support-

ed by Indiana's interest in regulating nonresident shareholders
-’____,_._.-—J

of Indiana corporations, I rely on the fallback position that the

Act always affects a number of resident shareholders. I think

this is a rather good point, but it may be taken to suggest that ‘

our holding is limited to statutes with similar provisions. 1If

you want a broader opinion, this paragraph should be omitted. 7ﬁé ‘gkd> f7

6. You questioned my frequent use of the word “entity.*
This word does not appear in the statute, but was my choice to
represent both persons and corporations. In this draft I have
used "“businesses" to reduce use of the word "“entity." If you
dislike the word “entity," it is of course easy for me to remove

it entirely.

7. I consciously “have quoted two other opinions with

which you disagreed., As you noted, I quote Commonwealth Edison

Co. v. Montana (from which you dissented) on page 36. The opin-

ion I quote was for the Court; I assume you adree with the quoted
point. I also quote in this draft--at page 46--JUSTICE BRENNAN'Ss
concurring opinion in Kassel. There is of course some tension
between his views on this point and yours, but, as témpered, I
think you will agree with the statement in the text. I thought
the quote would please JUSTICE BRENNAN and help secure his join é?ﬂtf

\__—____.___,/"“
in this case.



page 4.

Cheers. 1 hope this draft does not call for so much coffee as 624H2zf'!

‘-'_——"‘“—‘———_—-
the last one.



1fp/ss 03/20/87 CTSM SALLY-POW

MEMORANDIIM
TO: Ronald DATE: March 20, 1987
FROM : Lewis F. Powell, Jr.

86-71 CTS Corp. v. Dynamics

With various interruptions, I have spent most of
the afternoon on Part III of our draft. I agree with you
that the new analysis is substantially more coherent than
Pike balancing would be, I do think Part III needs some
careful editing, and some reduction iﬁ length. I have at-
tempted some of this, but there may be a further need to see
that our argument flows émoothly.

I now comment on the points in your memo,

1. Subject to my editing, pages 37-40 are fine. I
like the cite to Belotti.

2. My editing responds, I think, to your comments.

3. I continue to think the discussion of the uni-
form partnership provigsions should be in a footnote. I
agree that they are helpful but including them in the text
that focuses on corporations and their governance, the part-
nership provisions seem a bit incongruous. They will be
equally helpful in a footnote.

4. I agree that reference to the number of resi-
dent shareholders is a good point. I would leave it in the

opinion.



5. I have no objection to quoting Commonwealth

Edison v. Montana or Kassell,

6. I make a couple of additional points:

(a) As you know, tender offers come in various
forms and combinations. A high percentage are cash offers,
and the.average stockholder 1is likely to be interested only
in whether he is going to make a quick and substantial prof-
it. The tender offer also may be a combination of stock and
cash or convertible bonds or debentures and cash, or only of
secur ities. I think we should recognize this in a note and
perhaps add in the note a stafement to the effect that Indi-
ana's provision for a shareholder vote will be protective
primarily where the offer is in the form of securities in
the offering company, rather than all cash.

(b) It would be a mistake to overemphasize the
"coercive” type of takeover bid. My guess is that the per-
centage that really are coercive is relatively small.

{c) We say very little in direct response to the
opinion of CA7. It has been some while since I read the
opinion. It is important for us to be fair to it. I assume
that the arguments béing made by Dynamics are those relied
on principally by CA7.

* & &

As we are headed into two weeks of argument, I

would like to have an opportunity to take a second look at

Part III before the Monday arguments commence. Then, you
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3.

can move the opinion through the usual process in our Cham-

bers with the view to circulating a first draft by the end
of next week.

* * &

As you can see from some of my scribbles, perhaps I

did not drink enough copy!

L.F.P., Jr.

s8
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March 23, 1987

No. 86-7 CTS v. Dynamics Corp

On March 18, the Clerk received a letter from the
attorney for appellant in this case. Ihe letfer is a
joint representation from appellant, appellee] and the
State of Indiana that (i) the parties have settled a
variety of matters related to this suit, a that (ii) the
case is not moot. I do not believe the c sé is mootC:j;}
the Court were to affirm, Dynamics would continue its
unhindered exercise of voting rights /in the CTS shares it
purchased last spring. If the Couyt reverses, the

situation is more complicated. The parties, including the

Indiana Attorney General, agrEj/Ehat the Indiana Control

S%M&/"ﬁ’ﬁ



¢I AFha;e_Acqu.is-i.tinns_.Chapt,er will require a vote by CTS's

shareholders to determine whether Dynamics is entitled to

vote its shares. See Letter, at 1-2, & Dynamicgﬁgheu}d

N Hlow Pla
lose that vote, i# would lose thaseqvotlng

e Y

rights. n my view, it is enoughfto keep this dase from

}1&¢::f A e o nw«;gJr7E:#i;Z&tT#ZtU—:?ﬁj*EEZZL(AH{

becoming moot that Dynamics must submit to a vote to h

Cacy.,

retain those voting rights.

 aniin e

_—

This Court is holding No. 86-344, Ohio v. Fleet

Aerospace Corporation, for this case. Counsel in No. 344

have filed a motion suggesting that we should dismiss this
case in light of possible mootness, and grant plenary
review in their case. Because I do not believe this case

is moot, I will vote to deny that motion.

W%W@W
L?L 4144A114¢L_~L1J L«Qi 4422ﬂw44f5



Snpreme Qourt of the Hnited Statew
Waslington, B, . 20513

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

March 27, 1986

Re: 86-71) CTS Corp v. Dynamic Corp of America
86-97) 1Indiana v. Dynamics Corp. of America

Dear Lewis,
Please join me,

Sincerely,

Justice Powell

Copies to the Conference



-l

Supreme Qonrt of tye Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE Wn. J, BRENNAN, JR.

March 29, 1987

CTS Corp. v. Dynamics Corp. of America, No. 86-71
Indiana v. Dynamics Corp. of America, No. 86-97

Dear Lewis,

I am in general agreement with your fine opinion in
this complicated case, but wonder if you would consider
a slight change in tone. The opinion is of course a
departure from recent dormant Commerce Clause analysis
in that it does not utilize a balancing approach under
Pike v. Bruce Church, Inc. While I think that this
departure is appropriate in the area of state corporate
goverance matters, I am concerned that the opinion
might be read to sanction forsaking balancing analysis
whenever state regulation seeks to further traditional
local interests. As your opinion in Kassel makes
clear, however, even traditional health and safety
regulation is subject to balancing analysis. 450 U.S.,
at 670.

I wonder, therefore, if you would consider some
suggestions that might serve to underscore that this
case deals with an area of regulation that is unique,
in that the requlated parties are purely creatures of
the state. Along these lines, I would like to propose
the following modifications:

l. Page 18, third sentence in section:C. Delete the
portion of the sentence beginning with "traditional,"
and substitute "fact that State regulation of corporate
governance is requlation of entities whose very
existence and attributes are a product of State law."

2., Page 20, first paragraph. Delete the last two
sentences and substitute: "A State has an interest in
promoting stable relationships among parties involved
in the corporations it charters, as well as in ensuring




that investors in such corporations have an effective
voice in corporate affairs.” The first sentence of the
next paragraph would then read: "There can be no doubt
that the Act reflects these concerns."

My problems with this passage as it now stands are
that: (1) it could be read to suggest that the burdens
imposed by regulation of matters "traditionally of
lcocal interest and concern” are irrelevant, and (2) it
cites Kassel as support for the proposition that
corporate governance is a traditional local concern,
but Kassel says that the traditional character cf State
regulation does not insulate it from Commerce Clause
balancing.

3. Page 22, last sentence continuing on to page 23.
Delete this sentence and substitute: "The very
commodity that is traded in the securities market is
one whose characteristics are defined by State law.
Similarly, the very commedity that is traded in the
"market for corporate control" -- the corporation -- is
one that owes its existence and attributes to State
law. 1Indiana need not define these commodities as
other States do; it need only provide that residents
and nonresidents have equal access to them. This
Indiana has done." The paragraph would then end with
your current last sentence in the first paragraph on
page 23.

My aim in suggesting this passage is to underscore
the fact that the markets involved in this case are
those featuring resources defined by the State. Given
Judge Posner’s emphasis below on the "market for
corporate contrel,” as well as the extensive literature
on this concept, I also think that it might be useful
to comment on why any decrease in activity in this
market, in addition to the securities market, would
create no Commerce Clause problem.

I hope that you may find these suggestions helpful.
Their wording is of course for you finally to

B¢



determine. Again, let me congratulate you on an
excellent job on what will be a most important opinion.

Sincerely

gl



R Supreme Qourt of the Yiited States
et Washington, B, €. 20543
JUSTICE BYRON R. WHITE March 30' 1987

86-71 - CTS Corporation v, Dynamics Corporation of America
86-97 - Indiana v. Dynamics Corporation of America

Dear Lewis,
I shall, in due course, circulate a dissent in these cases.

Sincerely yours,

Justice Powell

Copies to the Conference



Supreme Qonrt of fire Mnited States
Waslington, B. €. 20543

CHAMBERS OF
JUSTICE Wi, J. BRENNAN, JR.

March 31, 1987

No. 86~71) CTS Corporation v. Dynamics
Corporation of America, et
al.

Indiana v. Dynamics
Corporation
of America, et al.

No. B86-97

Dear lLewis,
Please join me.

Sincerely,

o

Justice Powell

Copies to the Conference



Supreme Gourt of the Hnited Stutes
Washington, B. . 205%3

CHAMBERS OF
JUSTICE Ww. J. BRENNAN, JR.

March 31, 1987

No. 86-71) CTS Corporation v. Dynamics
Corporation of America, et
al.

Corporation
of America, et al.

)
)
)
) Indiana v. Dynamics
)
No. 86-97)

Dear Lewis,
I'm happy to enclose my join. Thank you very
much for your favorable consideration of my

suggestions.

Sincerely,

Jouig

Justice Powell

Enclosure



! March 31, 1987

86571 CTS Corporation v. Dynamics Corporation

:
|
Dear Bill:,

Tﬁis is fo thank you for your letter suggesting
changes in;the lst draft of my opinion in this case.

As you will note from the 2nd draft being circulat-
ed this morning, I have incorporated all of your changes.
They are well Wﬂitten, and in my view strengthen the opin-
ion- H ' ;

: Sﬁncerely,

Justice Brennan

1fp/ss
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R ‘  Supreme Qonrt of the Huited States
Waslington, B. (. 20513

CHAMBERS OF
THE CHIEF JUSTICE

I
i
l
!
! ‘
| March 31, 1987
| :

|
8

36—-71) CTS Corporation v. Dynamics Corporation of
) America
§6—97) Indiana v. Dynamics Corporation of America

Re: No.

Dear Lewis,
Please join me.

‘ Sincerely,

| | L

Justice Powell:
f

cc: The Conference



N Supreme Gourt of the Hmited Sfates
MWashington, D, €. 205%3

CHAMBERS OF ?
JUSTICE THURGOOD MARSHALL

March 31, 1987

Re: Nos. 86-71 and 97 - CTS Corporation and Indiana v.
Dynamics Corporation of America

Dear Lewis:
Please join me.
Sincerely,

7 7

T.M,

Justice Powell
cc: The Conference



1 Supreme Qonrt of the Pnited States
MWashtngton, B, . 20313

CHAMBERS OF |

JUSTICE JOHN PAUL STEVENS

March 31, 1987

Re: 86-71 and 86-97 - CTS Corp. and
. Indiana v. Dynamics Corp. of America

Dear Lewis:
I will await the dissent.

Respectfully,

(///

Justice Powell

Copies to the Conference
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W ‘/Eineup still to be added. [ 3 1987 -2 0 PM

Please send lineup to me
when available.

Another copy of Page proof of
syllabus as approved to show—

— Lineup, which has now
-~ been added. -

-2 Additional changes in
syllabus,

FRANK D. WAGNER

NOTE: Where it is feas Reporter of Decisions
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being done in connection |

The syllabus constitutes ne ire-

][J]ared by the Reporter of| 17002-12-86  3ee
nited gia.tes v. Detroif L

SUPREME COURT OF THE UNITED STATES

Syllabus

CTS CORP. ». DYNAMICS CORPORATION OF
AMERICA ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 86-71. Argued March 2, 1987—Decided April —, 1987*

The federal Williams Act and implementing regulations govern hostile cor-
porate stock tender offers by requiring, inter alia, that offers remain
open for at least 20 business days. An Indiana Act applies to certain
business corporations chartered in Indiana that have specified levels of
shares or shareholders within the State and that opt into the Act’s pro-
tection. The Indiana Act provides that the acquisition of “control
shares” in such a corporation—shares that, but for the Act, would bring
the acquiring entity’s voting power to or above certain threshold levels—
does not include voting rights unless a majority of all pre-existing disin-
terested shareholders so agree at their next regularly scheduled meet-
ing. However, the stock acquiror can require a special meeting within
50 days by following specified procedures. Appellee Dynamies Corpora-
tion announced a tender offer that would have raised its ownership inter-
est in CTS Corporation above the Indiana Act’s threshold. Dynamics
also filed suit in Federal District Court alleging federal securities
violations by CTS. After CTS opted into the Indiana Act, Dynamics
amended its complaint to challenge the Act’s validity. The District
Court granted Dynamics’ motion for declaratory relief, ruling that the
Act is pre-empted by the Williams Act and violates the Commerce
Clause. The Court of Appeals affirmed, adopting the holding of the plu-
rality opinion in Edgar v. MITE Corp., 457 U. 8. 624, that the Williams
Act pre-empts state statutes that upset the balance between target com-
pany management and a tender offeror. The court based its pre-
emption finding on the view that the Indiana Aet, in effect, imposes at

*Together with No, 86-97, Indiana v. Dynamics Corporation of Amer-
ica, et al., also on appeal from the same court.

I
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1east a b0-day delay on the consummation of tender offers and that thlS
conﬂlcts with the minimum 20-day hold-open period under the Williams
Act The court also held that the state Act violates the Commerce
Clause smce it deprives nonresidents of the valued opportunity to acaept
tender offers from other nonresidents, and that it violates the conflict-of-
laws “internal affairs” doctrine in that it has a direct, intended, and
ststantlal effect on the interstate market in securities and corporate
control. E - |

H eld

' 1. The Indlana Act is consistent with the provisions and purposes of
the Wllhams Act and is not pre-empted thereby. Pp. 7-15. :
(a) The Indiana Act protects independent shareholders from the co—
ercive aspects of tender offers by allowing then to vote as a group, and
thereby furthers the Williams Act’s basic purpose of placing investors,on
an equal footmg with takeover bidders. Moreover, the Indiana Act
avmds the' problems the plurality discussed in MITE, since it does not
gwe either management or the offeror an advantage in communicating
with shareholders, nor impose an indefinite delay on offers, nor allow the
state government to interpose its views of fairness between willing buy-
ers and sellers. Thus, the Act satisfies even the MIT¥ plurality’s broad
interpretation of the Williams Act. Pp. 10-13.
| (b) The possibility that the Indiana Act will delay some tender of-
fers does not mandate pre-emption. The state Act neither imposes an
absolute 50-day delay on the consummation of tender offers nor pre-
cludes offerors from purchasing shares as soon as federal law permits.
If an adverse shareholder vote is feared, the tender offer can be condi-
tl_oned on the shares' receiving voting nghts within a specified period.
Furthermore, even assuming that the Indiana Act does impose some ad-
dltlonal delay, the MITFE plurality found only that “unreasonable” delays
conﬂlct with the Williams Act. Here, it cannot be said that a 50-day
dlelay is unreasonable since that period falls within a 60-day maximum
penod Congress established for tender offers. If the Williams Aet were
construed to pre-empt any state statute that caused delays, it would pre-
empt a variety of state corporate laws of hitherto unquestmned validity.
The longstandmg prevalence of state regulation in this area suggests
that if Cong'ress had intended to pre-empt all such state laws, it would
have said so. Pp. 13-15. '
2. The Indiana Act does not violate the Commerce Clause. The Act’s
llmlted effect on interstate commerce is justified by the State’s interests
m defining attributes of its corporations’ shares and in protecting share—
Holders. Pp. 15-23,
\ {a) The Act does not discriminate against interstate commerce since
it has the same effect on tender offers whether or not the offeror is.an




|
CTS CORP. v. DYNAMICS CORP. OF AMERICA iBii

H_k“' -

Syllabus !

Indlana domlclhary or resident. That the Act might apply most of ten to
out—of-state entities who launch most hostile tender offers is 1rrelevant
s1nce a clalm of diserimination is not established by the mere fact that the
burden of a state regulation falls on some interstate companles
Pp 16— 17'

‘ (b} The Act does not create an impermissible risk of 1ncons13tent
regulatlon of tender offers by different States. It simply and evenhand-
edly exerclses the State’s firmly established authority to define the vot-
ing rlghts of shareholders in Indiana corporations, and thus sub_]ects
such corporatmns to the law of only one State. Pp. 17-18, |

‘ {c) The Court of Appeals’ holding that the Act unconstltutlonally
hmders tepder offers ignores the fact that a State, in its'role as overseer
of corporate governance, enacts laws that necessarily affect certain as-
plects of 1ﬁterstate commerce, particularly with respect to corporatlons
w1th shareho]ders in other States. A State has interests in promotlng
s'table relat10nsh1ps ameng parties involved in its corporations and' in
ensuring that investors have an effective voice in corporate affairs. The
Indlana Act validly furthers these interests by allowing shareholders
collectlvely to determine whether the takeover is advantageous to them
The argument that Indiana has no legitimate interest in protectmg
nonres1dent shareholders is unavailing, since the Act applies only to
corporatlons incorporated in Indiana that have a substantial number of
shareholders in the State, Pp. 18-22,

' (d) Even if the Act should decrease the number of successful tender
offers for' Indiana corporations, this would not offend the Commerce
Clause. The Act does not prohibit any resident or nonresident from of-
fering to purchase, or from purchasing, shares in Indiana corporations,
or from attempting thereby to gain control. It only provides regulatory
procedures designed for the better protection of the corporations’ share-
holders. 'The Commerce Clause does not protect the particular struc-

ture or methods of operation in a market. Pp. 22-23.
794 F. 2d 250, reversed.

i ‘
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SUPREME COURT OF THE UNITED STATES |

: Nos. 86-T1 AND 86-97

CTS CORPORATION, APPELLANT o /VVO
86-71 .
DYNAMICS CORPORATION OF AMERICA ET AL.

INDIANA, APPELLANT
86-97 v
DYNAMICS CORPORATION OF AMERICA ET AL.

ON APPEALS FROM THE UN‘ITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

[April ——, 1987]

JUSTICE SCALIA, concurring in part and concurring in the
judgment.

I join Parts I, IITA, and IIIB of the Court’s opinion.
However, having found, as those Parts do, that the Indiana
Control Share Acquisitions Chapter neither “discriminates
against interstate commerce,” ante, at ——, nor “create[s] an
impermissible risk of inconsistent regulation by different
States,” id., at ——, I would conclude without further analy-
sis that it is not invalid under the dormant Commeree Clause.
While it has become standard practice at least since Pike v.
Bruce Church, Inc., 397 U. S. 137 (1970), to consider, in ad-
dition to these factors, whether the burden on commerce im-
posed by a state statute “is clearly excessive in relation to the
putative local benefits,” id., at 142, such an inquiry is ill
suited to the judicial function and should be undertaken
rarely if at all. This case is a good illustration of the point.
Whether “[t]he primary purpose of the Act is to protect
shareholders of Indiana corporations,” ante, at ——, or to
protect incumbent management seems to me a highly debat-
able question, but it is extraordinary to think that the con-
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stit‘utionality of the Act should depend on the answer.
Nothing in the Constitution says that the protection of en-
trenched management is any less important a “putative local
benefit” than the protection of entrenched shareholders, and
I do not know what qualifies us to make that _]udgment—or
the related judgment as to how effective the present statute
is in achieving one or the other objective—or the ultimate
(and most ineffable) judgment as to whether, given impor-
tance level x, and effectiveness-level y, the worth of the stat-
ute is “outweighed” by impact-on-commerce z.

One commentator has suggested that, at least much of the
time, we do not in fact mean what we say when we declare
that statutes which neither discriminate against commerce
nor present a threat of multiple and inconsistent burdens
might nonetheless be unconstitutional under a “balancing”
test. See Regan, The Supreme Court and State Protection-
ism: Making Sense of the Dormant Commerce Clause, 84
Mich. L. Rev. 1091 (1986). If he is not correct, he ought to
be. Aslong as a state’s corporation law governs only its own
corporations and does not discriminate against out-of-state
interests, it should survive this Court’s scrutiny under the
Commerce Clause, whether it promotes shareholder welfare
or industrial stagnation. Beyond that, it is for Congress to
prescribe its invalidity.

I also agree with the Court that the Indiana control shares
act is not preempted by the Williams Act, but I reach that
conclusion without entering into the debate over the pur-
poses of the two statutes. The Williams Act is governed by
the antipreemption provision of the Securities Exchange Act
of 1934, 15 U. S. C. §78bb(a), which provides that nothing it
contains “shall affect the jurisdiction of the securities com-
mission (or any agency or officer performing like functions) of
any State over any security or any person insofar as it does
not conflict with the provisions of this chapter or the rules
and regulations thereunder.” TUnless it serves no function,
that language forecloses preemption on the basis of conflict-

i
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ing “purpose” as opposed to conflicting “provision.” Even if
it does not have literal application to the present case (be-
cause, perhaps, the Indiana agency responsible for securities
matters has no enforcement responsibility with regard to this
legislation), it nonetheless refutes the proposition that Con-
gress meant the Williams Act to displace all state laws with
conflicting purpose. And if any are to survive, surely the
states’ corporation codes are among them. It would be pecu-
liar to hold that Indiana could have pursued the purpose at
issue here through its blue-sky laws, but cannot pursue it
through the state’s even more sacrosanct authority over the
structure of domestic corporations. Prescribing voting
rights for the governance of state-chartered companies is a
traditional state function with which the federal Congress has
never, to my knowledge, intentionally interfered. I would
require far more evidence than is available here to find im-
plicit preemption of that function by a federal statute whose
provisions concededly do not conflict with the state law.

I do not share the Court’s apparent high estimation of the
beneficence of the state statute at issue here. But a law can
be both economic folly and constitutional. The Indiana Con-
trol Shares Acquisition Chapter is at least the latter. I
therefore concur in the judgment of the Court.
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86-71, CTS v. Dynamics Corp.

This case is here from the Court of Appeals for
the Seventh Circuit. The case presents two question%/
as to the validity of Indiana's/bontrol Share
Acquisition Act: first, whether the federal Williams

P fote
Act preempts the Indiana law; second, whether thefiéw
violates the dormant Commerce Clause.

The Indiana Act applies to teEEEEprfers. It
limits the voting rights that an entity gains /when it
purchases a gspecified percentage of the shares/%f an
Indiana corporation. It provides that the purchaser
shareholders vote to grant such weting rights.

Appellee, Dynamics Corporation, made a tender

O
offer for 18% of the shares/éf appellant CTS)Corpc1“4/Z:;i\
A

when CTS invoked the provisions of the Indiana Act, qQ;Ef—
Dynamics sougﬂ;;fand obtained, an injunction from a '
Federal District Court in Illinois. That court

concluded that the Indiana law is pEESEgggd/by the

Williams Act/%nd also violates the Commerce Clause.

The Court of Appeals affirmed.

%M&W



2.

For the reasons stated in an opinion filed today
with the clerk,/we reverse. We hold that the Indiana
Act does not conflict/with any express provision of the

o =

Williams Act;/%or does it undermine the basic purposes

Fhat
of the Willisms Act. Similarly, we concludedthe
A

Indiana law does not violate the Commerce Clause.

This stake statute applies evenhandedly to
A ————rr

tender offers, whether they are initiated by residents

of Indiana,/ or residents of other states. Also,
Sncledna- Atatuje
because ik {(applies only to the governance of Indiana
corporations, there is little or no risk of
inconsistent regulation by other states.
JUSTICE SCALIA has filed an opinion concurring
in part and concurring in the judgment. JUSTICE WHITE

has filed a dissenting opinion, in part of which

JUSTICES BLACKMUN and STEVENS have joined.
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86-71 CTS v. Dynamics Corp. (Ronald)

LFP for the Court 3/9/87
1st draft 3,/26/87
2nd draft 3/31/87
3rd draft 4,/2/87
4th draft 4,/17/87
Joined by SOC 3/27/87
WJB 3/31/87
CJ 3/31/87
™ 3,/31,/87
BRW dissenting
lst draft 4,/8/87
2nd draft 4,/17/87
JPS joins Part II 4,/9/87
HAB joins Part I1II 4,/16/87
AS concurring in part and concurring in the judgment
1st draft 4,/14/87
2nd draft 4,/16/87

BRW will dissent 3,/30/87
JPS awaiting dissent 3/31/87
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Justices Uphold
States’ Curbs
On Takeovers
Backing oma-Statut‘e

In6-3 Vote, Could Deal
Blow to Hostlle BlddeI'S-

......

P e i

The Supreme Court .for the first time

| upheld state regulation of corporate lake
| overs. ~ " -

By 2 63 vote the high court upheld an
Indiana law that ‘gives ‘shareholdérs in
companles grganized in Indiana‘the right

to decide whether an investor whobuys a |-

Substantial or ma]orlty lnterest may vote -
those shares. . - -

The high court Tuled that ‘the lndlana
law Is a legttimate attempt to sét condi-

oA

“This arttcte was wntten by Ste-
:phen’ Wermiiel and’ Bruce Ingersoll in -
Washmgton arui James B Stewart in
New York

- et e

tions for compames mcorporated in .the
state and to_protect the Interests.of share-
holdérs in those companies. The court said

| the law neither conflicts.with federai secu-
| rties law or the Securities and Exchange

Commisslon’s -rules ‘governing .tender of-
‘fers, nor unduly interferes with Interstate‘
‘corporate transactions. |, .- P
Major Sethack for Takeovers
Takeover experts sald the court s ruling

‘could deal a serious blow to licstile take- |.

overs and. called-it -the- most unportant
‘takeover. deciswn An'y years &

The decistonghas enorrnous imphca '
tions,” said Arthur Flelscher @ partner at
Fried, Frank, Harris, Shriver & Jacobson
in New York. He noted that by: approving '
the ‘50-day:deldy..in, Ahe.Indiana-law, the’
court_has thrown - wrench lnto takeover

| planning: “Tirme.is bldders most.strate-

gic consideration;’ e:saJd since 1t allows

'| -the target to muster its, defenses, mount a
; taliza:

or seek a res

|- Martin t.rpton. a;leadmg" takeover e

tense lawyer and. partner-ln Wachtell L.ip— X
ton,. Rosen &; Katz described the court'
-ruling as.a “keystone gcase that CcOmés
;along once every few: years. 7 He said the
case makes, “crysta.l clearwthat the states
’ th:coer

< Mr. Llpton sajd he annclpates a rush by )
other states to énact similar legtslaljon He .
,sard he wouldn't-be- surprtsed -to:5ee30 to |
40, states. wlth similar statutestwlthm 18
months PRl B

I3 b‘i‘- J\.

__—-—__HA... -

e

-)"v\'.rr'r;"‘?-woee-.mm-m AT

"The Supreme Court made no mention of
the lvan F. Boesky insider-trading scan-
dal, but takeover lawyers said that the
vndespread public perception of abuses as-
sociated with hostile takeovers undoubt-
edly contributed: to a climate; in whtch .
judges are llkely)to look with. favor on'leg-
_Islative efforts to regulate takeovers.

The niling i§ an important victory for
the states, which have been wrestling for.
years with different ways to regulate-ten-
der offers and protect shareholders in the
current corporate takeover climate, .

+This is-really ‘exciting for- states to
have this kind of vmdlcanon after all these
years of-being cuffed around by the courts,’
_SEC and wall Street _attorneys, represent-,

.} ing the raiders '1.sald Randali Schumann,

] general counsel for the Wisconsin securi-
| tles commissioner’s office-and chairman of
| the North American Securities Administra-

. tors Assoctatmn s tender-offer commlttee )
"More Laws Expected Y
The ruling, Which rejected the: SECs
posttion that the Indiana law was Invalid,’
is certain to'spur dther states to pass sim-
ilar takeover laws “Of course, you'll see a
flurry of states copymg the’ Indlana stat-

| ute,” said/James Treadway, a Washington

“lawyer a.nd former SEC ‘commissioner. -
Whether and to what extent states may -

reg‘ulate takeovers has been a hotly con-

“tested legal issue ‘ever since Virginia

‘| passed the first state tenider offér law in-
il 1968. By 1982, 37 states had adopted tender.
| offer laws, But. that year, ‘the - ‘SBupreme
| Court struck down 1llinois's law as uncon-

stitutional in' a ruling that cast doubt’ on,
‘the validity of the laws ‘of alt 37 states..

" Since 1982/ more ‘than™a "dozen states.
- have adopted what dre known as. second-'
- generation ta.lteover laws, attemptmg to
 regulate tender dffers within the; limits of
Jhe high court ‘ruling. Among these are,
“Ohio, "New York anesota and ‘Wiscon-
sin. Some"of the new 'laws are similar to
* Indjana’s: "Matiy other states; accordmg to
~Mr.-Schumann, have put ‘the-issué on hold

] -to awatt the Supreme Court rulmg tn the

"Indiana ‘casé.’
The real questlon sald Mr Treadway,
is whether Delaware fo]lows Indiana's’

TR f

corporated ln‘*Delaware ‘
Delaware’ s»].egtslature 1snt current]y
- considéfing adopting sueh® a-change in'its
-takeover laws.~ accordmg ‘to+~ Lewis® 8,
“Black,'d ‘Wilinington attorney and a~mem
 ber. of ‘the*state ‘bar’s ‘corporate :law sec-
;tton~ “We try to’ikeep DEIaware 5 corpora-
‘tion: law5’ 'of /the : ATt ‘this

) f:-ljawj;r’ers’satd:th xpect: Delaware to

nonal m takeover related litlgatlon and

\Ple _'."u i to Page 26, Columit 1 - -

ToissEE AB HHTE A0 skt

“lead, smce ma.ny major companles are in- -

act qutckly 10, amend its. ta.keover leglsla— ’
| tton "The” exlstmg Delaware statute has |.
been routinely struck down 8, unconstitu-"|

e o gy
——-'—-—-—-'.

s

. —e
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., Contmued From Page ¢
and'it Is now expected to survive any legal

: challenges Last year, after Sir James

Goldsmith abandoned his hostile takeover
bid for Goodyear Tire & Rubber Co., he
cited-the Ohlo anti-takeover legistation as
onelpf the main reasons for dropping his
.quéest “for the company.

‘New York's takeover statute, also

. viewWed as an important effort to deter hos-

tile takeovers, is sigmificantly different
_froin the Indiana and Ohio models, lawyers
saifl; But its chances of surviving any con-
stt tlonal challenge seem to have been en-
h by the court’s broad language ap-
p ig state regulatory efforts.

fl‘he Indiana law reviewed by the high
court was passed in March 1986. The provi-
s at issue in.the case régulates the pur-
ch of “'control”" shares, defined as

: *enough shares to give an iInvestor at least

a 20% stake in a’'company, or to increase
the investor's share to 33%, or to 50%.
When an investor . .buys’
shares, those sharés can only be voted af-
ter approval by a majority of ‘‘disinter-
ested” shareholders, those who aren't offi-
cers or inside directors of the company.

" - The law says the buyer of the shares may
" Insist that a shareholders’ meeting be

called within 50 days to decide whether the
_shares may be voted.

- Challenge to Law o

The Indiana takeover law was cha]
lenged by Dynamics Corp. of-America,
which in March 1986 announced - a tender
"offer for one million shares outstanding of

, "CTS Corp.' Dynamics had a 9.6% share at )

the time, and the tender offer increased its
stake to 27.5%. . .
" Shortly after announcing the tender of-

"fer. Dynamics also challenged the constitu-

Monality of the Indlana law in federal

- court, and a federal judge struck down the

law in April 1986. A federal appeals court
in*Chicago also found: the ‘law unconstitu-
tional in 2 May 1986 décision.

* While the case was pending tn-the Su-
preme Court, CTS announced. last month
that it had reached an agreement that al-

~ lowed Dynamics to acquire as much as

control" ;

R M .

L
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J ustices Back State Takeover Curbs
'Ir_,,i,;Posﬂble Blow to Hostile Bidders

N

didn’t make the case moot.

The high court ruling, written by Jus-
tice Lewis Powell, said the Indiana law dif-
fered from the one IHinois invalidated in

vored management .against corporale

tender offers and by giving management
an advantage in sending its views to share-
| holders. The-Indiana law, the court sald,
i| "‘protects the independent shareholder”
)| against both sides. Sl U

John Pritchard, a New York securities

Indiana law was upheld is that “the state

is using the system of- corporate gover-

nance for affecting the tender offer process

rather than regulating .the process, it-
-gelf.” -

The organization and governing of cor-
porations are traditionally matters of state
law in the U.S., but the regulation of inter-
state commerce is spelled out in the Con-
stitution as a subject of federal law. -

Justice Powéll. ackmwledged ‘that the
Indiana law affects iiiterstate commerce,

.....

procedures designed i'or the better pmtec
tion of the corporations sharehoiders.".he
-said.

The SEC had arg'ued in a friend-of-the-

“stitutional. Because it restrains’the voting
rights of some shareholders, the SEC ar-
gued, it interferes w1t.h Interstate business
transactions

. -While state regulai.ors Louted the ruling
yesterday as a victory for states -Tights,
“Liouis Cohen, deputy U.S! s.olicitor .general

was just the latest step in the.battie be-
-tween offensive and defensive corporate
-strategies. “‘This is an important-victory

- tory suggests the offensive side wiii fig'ure

s
—

35% of CTS shares and to have threé seats
on Its seven-member board. The Supreme
Court sald yesterday that the agreement

1982, The IMinois law, the court said, fa-.

raiders by allowing indefinite delays of

lawyer who represented Indiana in.the Su-.

preme Court, said a principal reason the .

but sald t.he effect is “hmited " He sa.id the

court brief that the Indiana- Iaw is uncon-

tand an author of the SEC's brief, said it -

-1 for the defensivé side,” he said, *but his-

out a way to counter it and the pendulum

| will swing back."”

| Daniel Goeizer SEC general counsel,

'| said, “At minimum, the effect will be to.
| slow down acquisitions.” He said that

while the SEC voted tooppose the Indiana
law, “In a broad sense, we have felt state
law may be able to address (takeover)
problems and we have been slow to recom-
mend that Congress get into the area.”

‘I don't see this as calling for some

SEC regulatory response. 1 think the ques-

tion will be ‘debated in Congress whether
this Increases or-reduces the need for fur-

ther federal regulation,” he added.

The Securities Induslry Association said

in a'statement, It appears: to us that-the

states have now been given a green light'to ..

undermine”’ a 1968 federal law- that regu-
lates tender offers. The association said,

.“State anti-takeover bills essentially pre-,

empt shareholders from making their own
decisions regarding the type of protection,
i any, they believe is necessitated by

"today’s takeover enviromment.”

Justice Byron White djssented from yes

‘terday s ruling, joined by Justices Harry

Blackmun and John Stevens. The Indiana
law, they said, “‘will predictably foreclose.
completeiy some tender offers.”””

- Grand Jury Materials

The justices also ruled, 5-3; ‘that a fed-
eral prosecutor who handles a criminal’
case and grand jury inquiry may use the

'| same secret grand jury records in conduct- | .
ing a government civil investigation of the
same dispute. a2

The ruling is a signiﬁcant victory for

'the Reagan administration, aftér a. major

setback on the use of grand jury materials

‘i) ‘a 1983 Supreme Court ruling. In 1983, the
| high court ruled that lawyers handling

civil cases in the Justice Department

needed a court order to galn access to se-

cret grand jury evidence. Justice Depart-.
ment officials complained that the 1383 rul-
ing hampered their investigative efforts.

In yesterday's ruling,-department anti- .
‘trust lawyers sought access to grand jury
records from & criminal Investigation of.,
| alleged price-fixing in'the sale.of iailow toi

a foreign government by three as yet un-,

identified U.S. corporations.” Tallow i an”

animal byproduct used to make soa.p. ani-
ma! feed and Jubricants. N

_The criminal. inve.stigauon lasted from

tion for his absence

—

1984, t]ie lawyers who had ha.ndied t]ie
criminal case launched a civit antitrust in-
vestigation, A federa! district court in New
York - permitted department iawyers .ac-
cess to the grand jury files; but a federal
appeals. court, also in New York, denied .

‘the request for the records.

-In an-opinion written by Jusuee Ste-
vens, the Supreme Court ruled that the fed-

.eral rules on the secrecy of grand jury ma-
terials simply- prevent.disclosure to “oth-.
‘,ers" but .don’t prohibit use_ by’ the same
lawyérs for.a civil lawsuit.” .. * ’

Justice Willlam Brennan, joined by Jus-

| tices :Blackmun” and ; Thurgood ;Marshall,

. dissented Justice Byron Whité didn't par-:-
1982 to 1984 wheni the grand jury was dis-

| charged without any indictments, In"June

ticipate in the case.and oifered no expia.na-

. +
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HIGH COURT BACKS
STATE ON CORBING
"HOSTILE TAKEOVER

Those Seekmg Compames
Upheld in 6- 3 Rullng
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protection from ‘takeovers,. the Su-

upheld a-state law, resu-ictlng hostile
offers for companles h'loorporated ln
that state, o

Reverslng a Federal appellate decl-
aion, the Court ruled that the 1988 Indi-
ana law, which resembla laws in Ohio,
Pennsylvania and severa) other states,
violated neither the:Federal Wiltlams
Act of 1968, which regulates tender of-
fers, nor the Commerce Clause of the
Constitution, which bans stme obstruc
tlon of lmerstate commerce.

' ‘Metbod Frequently Used = -
A iender offer < a public offer to buy
ghares at a specifled price — is fre-

i v~ R o d BT ol :’Wuwmd‘:*m""""., .-

(R & Ak s

happruval. weals gz
‘Martin’ Lipton,‘a’ New> York lawyer

specialtzlng in taketwers and In defend-

clearly a. landmark decision':, erly to
‘l “*regult in 30 or'40 states ai
lation; and When that he

bt

mmejmmlmét-?ui 7

" .
W e gt r

Law Lnrmtmg Votlng nghts of

ByS‘I‘UARTTAYLORJr. K ;[

WASHINGTON, April 21 — In an im-
portant victory for. companles seeking

preme ‘Court for the first time today

quentty used in hostile takeovers be- |
causeudnesnotrequlremanagement.

'l ing’against them} 8aid‘today that “'it's|

'will have a significant 'detg_l;rmt eﬂectl

- The Tndians taw, apheld by the: Jus-
tlwnoclayhytitoa,etmlddenyi
ﬁ.rightstothosemaking tender oﬂers qr

| that they be tacilltated.

‘age,'so that it would be no obstacle to

of ajority of the pre-ext

._cumbentmmgement" Houde gy
"“'The law affects any entity that.ac- ...
‘quires shnres that would bring its vot-*

o D idalas iy [l i W I

Indiana Takeover Curb
Is Upheld by ngh Court

" Continued From Page l

argued ¢’ behalf of the Goverriment
and the Securities and Exchange Com-

mission that ‘the Indiana law 'was un-'

constitutional in interfering with Inter-
state commerce in corporate shares.

: ‘Ihedeclsloncamelnacaseinmch
the CTS Corporation of Elkhart, Ind.,
sought to use the Indiana law to l.hwart
a hostile tender offer started in March

‘| 1986 by the Dynamilcs’ Corporatlon of

America, which has Its headquarters in

: Gneenwlch Conn. The dispute was set-

tled in part while the case was pending,,
80 the main significance of "today's:
decision is as a precedent. . :
The majority opinion of Jusﬂce
Lewis F. Powell Jr. strongly affirmed
“the longstanding prevalence of state
regulation’ of .corporations and the
voting rights of sharehalders, It ‘also
asserted that not all takeovers are

:|-| Bood for “shareholders collectively’’

and that Federal law did not Teq re

I

"'l‘here Is no reason to assume that ’
type of conglomerate corporation
t.hal may result from repetitive take-
overs necessarily will result in more

|| effective management or othérwise

be ‘beneficial to shareholders," he
said in a footnote. . . o -

.y -.Ja-

:Previously, Lower Federal ‘courts .~=' D

almost uniformly struck ‘down’ laws
such as lnd!anas “and some other
state curbs on hostile takeovers: In -
1882 the Supreme: Court struck down
an Illinois law that, it said today,"was
far more tilted in favor of incumbent .-
ll;mmagemems than l.he 1986 lndlann
'“-17"" -”s

M. T .
Fo g Ty ta

lneorporaledlnsmle e '- UL
The lndla.na law applies to corpora-
tions' that are .incorporatéd . In’that
state, - that have substaitial assets,
there "and . substantlal ‘fiumbersof
ahareholders who live there. The law
does allow companies in this category
to exempt themsélves from its cover-: -

companies ‘¢ that wantedto be’
over. 7, s

* The’ law‘s effect, - Justiee‘JPowell-‘ =

said, 'is “to"condition ‘Bcquisition”of
contro] of a’ corpordtion-on- appmval

shareholders," excl in:.

lng power In ‘the corporatlon abwe

—asse

: 'any of l.hree lhresholds one-ﬂ!th,

.~one-third or  one-half of all
shares. I would be denied voting
rights unless a majority of disinter-
ested- shareholders voted to’ give it
such rights. _

a

" "The vote of dislnterested share.

holders must take mg;ace eltheér at the
next regular sha Ider meeting or,

attheoptlonofthebidderandatlts ‘

éxpenee, at a special meeting that in-
cumbent rmmagement must schedule
wuhln 50 days.

Afte.r CTS lnvnked the lndlana law
to thwart the Dynamics tender offer

1!‘-v.l

_ in March 1986, amics urged a
: - Federal Dis-trictclznrtmccassfu]lyto -

strike the law down as contrary to the
.Willlams Act, which is the Federal
ilaw regulating tender offers, and as
uan unconst.lunlmal restralm on Inter-
‘state eommerce. Los . .

In today 8 declsion CTS Corp.-v.
- ‘Dynamics Corp.;’ No. 86-71 and 86-97,
" Justice: Powell seemed to cast doubt
on the view of a plurality of three Jus-
tices in the 1082 case that the Wl-
llams Act pre-empis all state statutes
-that upset the balance between a tar-
get manngement and the maker ol’ a
tenderoﬂ'er."

'« Iz

Justioe Bymn R Whlte dissented.
-that’ the lndlana law “fwill
- predictably .- foreclose: ' completely
some, tender, ;offers.” ;He.said it-*'un-
. dermines;the policy of the ; ;Williams
- Act by .effectively , prevenﬁng mi-
notity sharehalders, in some circum-
stances, by acting in their own best
iftefests by- ‘selling their stock,” and
amounted’to_ the ‘kind: of. state “eeo-
nomic protectionism'’* b

“terstate commerce that the’ Cunsum-

AWIY

) lthe s(.ate “statute at lssue.pere:-;ﬂutlar_
*'/law, can be, both, ecanomifc ‘folly. a

. constitutional’ .The ! Indiana’ Control
" Shares Acqulslunn Chapter i at least
thelal.ter" e T e

umwasdesignedtoouﬂaw:w .

and
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" Indiana takeover law upheld
|gh cQurt ruling may validate Minnesota law

Assoclated Press

Washingten, D.C, i
The Supreme Court gave siates con-
siderable power Tuesday to regulate

‘hostile corporale takeovers

R}

By a 63 vote, the justices said an
Indiana law placing restraints on ten-

der offers does not interfere unlaw-'

fully wnh mtersta\c commerce.

“To the hmned extent that thc (Iaw)
affects interstate commerce, this is

. ) ) ot
B i L 1Y o)

Justlﬁed by the state’s interests in
defining the attributes of shares in its

corporations and in protecting share--
holders,” Justice Lewis Powell wrote
"for the court.

.anesola ofﬁaals said the rulmg'

should vindicate the state’s own anti-
takeover taw, which had been chal-
lenged on constitutional grounds.

'.More than 30 states have anti--
Lakeover statutes,

“lt"’s'-‘ clearly a landmark _decision,‘

R
i

P LOER e re ST e e e s e . - LR

Ii:sﬂ Stgr"énd Tribune

M.

sald Martin Llpton. a New York law-
yer’ specnahzmg in takeovers. *This is
a -clear recognition by the Supreme
Court that corporaie raiders have de-
veloped coercive tactics and that
states have the right ... to deal with
those tactics.”

Takeover artist T. Boone Pickens
called it a sad day for shareholders.

“This will give states a freer hand to -
entrench’ managemem he sald

d '.The ‘court ruled in favor of C'I'S

Takeovers commucd on pa

d to
Corp. of Elkhart, lnd in its bi
ward off a takeover by D)’naéﬂl:::
Corporation of America, bas:l o
Connecticut, Dynamics © own o
percent of CTS common stock w

March 1986
it made a tender offer in hich would

. for a million shares, whi¢

bring its holdings to 27.5 percent.

Bul a new Indiana law lmpof?ess aagg'
day delay on such tender ol'€

by allowmg sharcholders to vote as a

ge 3M

.y P
3
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: rrnun and John Paul Slevens

Takeovers Coniaued

group to block the merger, made it
:more difficult for takeovers to suc-
ceed. The law also made the target
‘company less inviling because the
acquirer could end up with nonvot-
ing shares slripping it of comrol

“Appeals said last year that the Indi-

‘ana law interfered unlawfully with
" interstate commerce. And the Securi-
:aies and Exchange Commission and -

‘the ‘administration argued that the -

- law interferes with federal regulauon !

of the stock markel.

I
R ¥

{But Powell sa:d" the lave docs ot

“ violaté ‘federal secunues law: bceause

“the purpose of the state law is 10
* place the acquiring firm and a corpo-
ration’s managers on equal footing. -

: “By allowing shareholders to vole as - ' :
‘ " Anolher adverse rulmg on the Mm—

- the coercive aspects of some*tender .-
offers * Powell said."'Headded, ~

7a group,.the act protects them from

“There is no reason 10 assume that

" { the type of conglomerate corporation

; that may result from repetitive take-

- {overs necessarily will result in more

. effective ‘'management “or otherwise
be beneficial to shareholders "

1 Powell also rejecled arguments that
“states have no authority 10 protect -

: nonresident shareholders. He said In:

' 4 dlana s law applies only to compa- .,
‘nies incorporated in Indiana and that -
‘have more . than: 10 percent of its .

shares ovmed by lndrana resrdents :

/

In a dlssem Justlce Byron Whlte

_hoted that CTS stock is traded on the °

New York Stock Exchange and said -
the Indiana law is directly regulat- -
ing the purchase ‘and sale of shares of

: _stock in interstate -commerce.” He

was joined by Justices Harry Black-

anesota Auorney Geneml Huberl
‘Humphrey 111 said the ruling should

- ‘gffirm the constitutionality of Min-

nesota law, which he said is similar

10 Indiana’s. Hummphrey had filed a-
.. brief with the Supreme Court sup-~
e porung lndlana scase. ;3 :

- il..rke lndlana Minnesota. allows..

““end what: he':cails --*
““takeovers.” He predicied that antita- -

from page lM

shareholders to vote as a group 10
“block a merger before a tender offer,
-can be made. The 1984 law requires a
20-day waiting period before a merg-

_ercan be completed. - :

" “"Robert Woods, a private altorrlejh
The Seventh U.S. Circuit Count of *

who unsuccessfully defended the stat-
ute in trying to fend off a 1985 take--
over of Bloomington-based Van Du--
sen Air Inc., agreed with Humphrey. :
“As.far as I'm concerned, it directly!
upholds the consututlonalrly of the’
anesola law,” Woods sand ¥

S Woods lost when U S Dlstnct Judge":
™ James Rosénbaumn ruled againist the ;

‘statute. An appeal 1o the Eighth US.:
Cm:unt ‘Court- of  Appeals was dis-"
“missed after the bidder; APL Limited
Partnership of New York, sweetened
us offer and Van Dusen accepted :

nesotd law: was ‘delivered last year by
U.S. District” Judgé Roberi” Renner-
when Coniston "Partnérs ‘of New-
‘York tried to take over Gelco ‘Corp.-
of Eden Prairie. That appeal was dis--
missed when Comston backed away.

Thus, the ancsola law has had two
“negative . decisions but no appeals-
case that might have settled the con-:
stitutional issue, said Alan Gilbert,:
the special assistant attorney general
who argued those cases ‘ el

VWoods sald yesterday ] rulmg eould
opportumsuc

keover laws will make "hostile bids
~much more difficult, more costly and’
~impossible to rush throu%h before.
ﬁnns can build effective defenses. ';'_'

Staﬂ' writer Joe Blade contnbuted t0' ;
tlns report ;
\i ‘;':'l‘"-_- o

.




1fp/ss 03/18/87 Rider A, p. 22 (86-97)

97A SALLY-POW

Critical to an understanding of the Indiana
statute is the fact that it addresses the internal affairs
of Indiana corporations. It relates to corporate
governance ., The Chapter also furthers a Basic purpose of
the Williams Act, "'plac[ing] investors on an equal

footing with the takeover bidder'". Piper v. Chris-Craft

Industries, 430 U.S. 1, 30 (1977) (citation
omitted) (quoting the Senate Report accompanying the

Williams Act, S. Rep. No. 550, 90th Cong., lst Sess. 4

(1967) .8
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97A SALLY— POW

Critical to an understanding of the Indiana
statute is the fact that it addresses the internal affairs
of Indiana corporations. It relates to corporate
governance ., The Chapter also furthers a basic purpose of

the Williams Act, "'plac{ing] investors on an equal

footing with the takeover bidder'". Piper v. Chris-Craft
Industries, 430 U.S. 1, 30 (1977) (citation

omitted) (quoting the Senate Report accompanying the
Williams Act, $. Rep. No. 550, 90th Cong., 1lst $ess. 4

(1967) .8
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1fp/ss 03/20/87 Rider A, p. 43 (CTS Corp.)

CTS47 SALLY-POW

The priﬁary pﬁrpose of the Act is to protect the
shareholders of Indiana corporations. It does this
specifically by affording, when a takeover offer is made, a
majority of disinterested shareholders an opportunity to
decide whether the resulting change in voting control of the
corporation would be desirable as they perceive it. This is
an opportunity afforded all shareholders who choose to take
advantage of it. Also, as it relates to corporate
governance, it is a traditional type action by the state of
incorporation. Apa:t from the ovportunity provided
shareholders collectively to determine whether the take over
is advantageous to their interests, the Act is designed to
prevent hostile tender offers from coercing shareholders
into tendering their shares. Respondent Dynamics argues

that the prospect of coercive tender offers is illusory, and



that tender offers generally should be favored as they
reallocate corporate assets into the hands of management who

can use them most effectively. See generally Easterbrook

and Fischell, The Proper Role of a Target's Management in

Responding to a Tender Officer, 94 Harv. L. Rev. 1161

(1981) .*

*In this area generalizations usually reguire gqualification.
It may well be that a successful tender offer will result in
more effective management or may have such other benefits as
providing needed diversification. Yet, we know of no
convincing evidence that the type of conglomerates that may
result from repetitive take over offers are in fact more
efficient or that the owners of shares in the resulting
conglomerate are benefited.



March 20, 1987
DYNA GINA-POW

B6-71 CTS Corporation v. Dynamics Corporation

86-71 Rider A page 39

This of course is true with respect to corporations with
shareholders in states other than the state of
incorporation. Large corporations that are 1listed on
national exchanges, or even regional exchanges, will have
shareholders in many states and shares that are traded
frequently. The markets that facilitate this national
participation in ownership of corporations are essential
also as providing capital for new enterprises as well as
capital for established companies that need to expand
their businesses. This _beneficial free market system
depends at its core upon the fact that a corporation -
except in the rarest situations - is organized under, and

governed by, the laws of the state of its incorporation.

pTo e —aaiag
These 1 the wvoting rights of shareholders that

A Lo
directly aééee-ﬂ a variety of corporate ‘transactions

including takeover bids.



1fp/ss 03/20/87 Rider A, p.%2 (CTS Corp.)

CTSB SALLY-POW

Note to Ronald:

What do you think of a note along the following
lines to be keyed to an appropriate place on page 40?7 You

may add to this, and use Model Code terminology.

<;7 The types of regulations that arguably, or clearly,
may affect non-resident as well as resident shareholders of
a corporation, include the following: Specified votes are
required for the sale of all of the corporation's assets
{Ronald, check this in the Model Code) and for a
liguidation; the election of directors may be staggered over
a period of years to prevent abrupt changes in management;
various classes of stock may be created with differences in

voting rights as to dividends and on liquidation; provisions

may be made for on; restrictions




with respect to dividends may be adopted to assure that
specified ratios of assets to liabilities are maintained for
the benefit qf the holders of corporate bonds or notes.
Where the shares of a corporation are held in states other
than that of incorporation, actions taken pursuant to these
and similar provisions of state law will affect all

shareholders alike wherever they reside or are domiciled.
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CTS47 SALLY-POW

The primary purpose of the Act is to protect the

shareholders of Indiana corporations. It does this

specifically by affording/, when a takeover offer is made,
majority of disinterested shareholders [an opportunity to
decide whether the resulting change in voting control of the
corporation would be desirable as they perceive it. This is
an opportunity afforded all shareholders who choose to fake
advantage of it. Also, as it relates to corporate
governance, it is a traditional type action by the state of-
incorporation. Apart from the opportunity provided
shareholders collectively to determine whether the take over
is advantageous to their interests, the Act is'designed to
prevent hostile tender offers from coercing sharehoiders
into tendering their shares. Respondent Dynamics argues

that the prospect of coercive tender offers is illusory, and



that tender offers generally should be favored as they
reallocate corporate assets into the hands of management who
can use them most effectively. See generally Easterbrook

and Fischell, The Proper Role of a Target's Management in

Responding to a Tender Officer, 94 Harv. L. Rev. 1161

(1981) . *

*In this area generalizations usually require qualification.
It may well be that a successful tender offer will result in
more effective management or may have such other benefits as
providing needed diversification. Yet, we know of no
convincing evidence that the type of conglomerates that may
result from repetitive take over offers are in fact more
efficient or that the owners of shares in the resulting
conglomerate are benefited.
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1fp/ss 03/20/87 Rider A, Dp. (CTS Corp.)

CTSB SALLY-POW

Note to Ronald:

What do you think of a noteqalong the following

lines to be keyed to an appropriate place on page 407

You
may add to this,

and use Model Code terminology.

The types of regulations that arguably, or clearly,

may affect non-resident as well as resident shareholders of

a corporation, include the following:

Specified votes are

required for the sale of all of the corporation's assets

(Ronald, check this in the Model Code) and for a

liguidation; the election of directors may be staggered over
a period of years to prevent abrupt changes in management;
various classes of stock may be created with differences in

voting rights as to dividends and on liquidation; provisions

may be made for proportional representation; restrictions



witﬁ respect to dividends may be adopted to assure that
specified ratios of assets to liabilities are maintained for
the benefit of the holders of corporate bonds or notes.
Where the shares of a corporation are held in states other
than that of incorporation, actions taken pursuant to these
and similar provisions of state law will affect all

shareholders alike wherever they reside or are domiciled.



lfp/ss 03/27/86 Rider A, p. 21 (CTS Corp.)

CTs21 SALLY-POW

11, It is appropriate to note when discussing
the merits and demerits of tender offers that
generalizations usually require qualification. No one
doubts that some successful tender offers will provide
more effective management or other benefits such as needed
diversification. But there is no reason to assume that
the type of conglomerate corporation that may result from
repetitive takeovers necessarily will result is more
effective management or otherwise be beneficial to
shareholders. The divergent views in the literature - and
even now being debated in the Congress - reflect the
reality that the type and utility of tender offers vary

widely. Of course, in many situations the offer to



shareholders is simply a cash price substantially higher

than the market price prior to the offer.
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11. It is appropriate to note when discussing
the merits and demerits of tender offers that
generalizations usually require qualification. No one
doubts that some successful tender offers will provide
more effective management or other benefits such as needed
diversification. But there is no reason to assume that
the type of conglomerate corporation that may result from
repetitive takeovers necessarily will result is more
effective management or otherwise be beneficial to
shareholders. The divergent views in the literature - and
even now being debated in the Congress - reflect the
reality that the type and utility of tender offers vary

widely. Of course, in many situations the offer to



shareholders is simply a cash price substantially higher

than the market price prior to the offer.
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lfp/ss 03/27/86 Rider A, p. 22 (CTS Corp.)

CTs22 SALLY-POW

To the extent this Act may be viewed as effecting a change
in the structure of the market for corporate shares, the
Act pertains only to the governance of Indiana
corporations - a right and responsibility traditionally

left to the States.
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No, 86-71,

CTS Corporation v. Dynamics Corporation

March 16, 1987 draft

JUSTICE POWELL del ivered the opinion of the Court.

This case presents the questions whether the Control
Share Acquisitions Chapter of the Indiana Business
Corporation Law, Ind. Code §§23-1-42-1 et §eg. (1986), is
preempted by the Williams Act, 15 U.S.C. §§ 78m{d)-{(e) &
78n(d)-(f), or violates the Commerce Clause of the Federal

Constitution, Art. I, § 8, cl., 3.

On March 4, 1986, the Governor of Indiana signed a
revised Indiana Business Corporation Law. That law

included the Control Share Acquisitions Chapter (the



ot ack 2
W:;’i;sw '

Chapter) at issue in this case. After July 31, 1987, the
Chapter automatically will apply to any corporation
incorporated in Indiana, Ind. Code §23-1-17-3(a), unless
it amends its articles of incorporation or bylaws to opt

out of the Chapter, §23-1-42-5. Before that date, any

Indiana corporation can opt into the Chapter by resolution

of its board of directorsi—ﬂiii:i:iziiifl;//

one

he Chapter applies only to "issuing public

corporations.”™ The term "corporation” includes only
corporations incorporated in Indiana. See §23-1-20-5. An
"issuing public corporation” is defined as:

"a corporation that has:
(1) one hundred (100) or more shareholders;
(2) its principal place of business, its
principal office, or substantial



\

é;htaévﬂ4L

assets within Indiana; and
(3) either:

(A) more than ten percent (10%) of its
shareholders resident in Indianaj;

(B) more than ten percent (10%) of its
shares owned by Indiana
residents; or

(C) ten thousand (10,000} shareholders
resident in Indiana."

§23-1-42-4(a).

The focus of the Chapter is the acquisition of

"control shares"™ in issuing public corporations. Under

(%}

N

p- Jodeer
the Chapter, éESQZEEZ&;ee acquires "control shares"
whenever it ;:ii%fﬁffﬁzhares that bring ktﬁ interest in

sud 2

the corporation above any of three thresholds: 20%, 33
perzent.
1/3%, or 50%. §23-1-42-1. A stockewner who acquires
control shares does not necessarily acquire the voting
o Hoar,
rights,nefmaiLyaassmeiated»withnthoseﬁsha;eﬁi Instead, it
gains those rights only "to the extent granted by

resolution approved by the shareholders of the issuing

public corporation.™ §23-1-42-9. Section 9 requires a



majority vote of all disinterestedl shareholders for
passage of such a resolution., §23-1-42-9(b). The

practical‘effect of this requirement is to condition

l"Interested shares™ are shares with respect to which
the acquiror, an officer of the target corporation, or an
inside director of the corporation "can exercise or direct
the exercise of the voting power." §23-1-42-4. So long
as the record date passes before the acquiror purchases
shares pursuant to the tender offer, the purchased shares
will not be. "interested shares" within the meaning of the
Chapter; although the acquiror may own the shares on the
date of the meeting, it will not "exercise ... the voting
power" of the shares. :
As a practical matter, it seems likely that the
record date usually will pass before shares change hands.
Under SEC regulations, the shares cannot be purchased
until 20 business days after the offer commences. 17 CFR
§240.14e-1(a). If the acquiror seeks an early resolution
of the issue--as most acquirors will--the meeting required
by Indiana Code §23-1~-42-7 must be held no more than fifty
calendar days after the offer commences, about three weeks
after the earliest date on which the shares could be
purchased. The Chapter specifically requires management
to give notice of the meeting "as promptly as reasonably
practicable ... to all shareholders of record as of the
record date set for the meeting." §23-1-42-8(a). It
seems likely that management of the target corporation
would violate this obligation if they delayed setting the
record date and sending notice until after twenty business
days had passed. Thus, we assume that the record date
usually will be set before the date on which federal law
first permits purchase of the shares.



acquisition of control of a éorporation on approval of a
majority of the preexisting disinterested shareholders. 2
The shareholders decide whether to 2222%?2 voting

pewer—te the control shares aﬁithea?f*t meeting of the
A Al

27he United States and Appellee Dynamics Corporation
suggest that the Chapter requires a second vote by all
shareholders of record. Brief for the SEC and United
States as Amicus Curiae 5, n. 6; Brief for Appellee
Dynamics Corporation of America 3, n. b5, Intervenor
Indiana disputes this interpretation of the Chapter.
Brief of Intervenor-Appellant Indiana 29, n. *. The
relevant paragraph of the Chapter provides:
"[Tlhe resolution must be approved by:
(1) each voting group entitled to vote
separately on the proposal by a majority of all
the votes entitled to be cast by that voting
group, with the holders of the outstanding
shares of a class entitled to vote as a separate
voting group if the proposed control share
acquisition would, if fully carried out, result
in any of the changes described in Indiana Code
§23-1-38-4{(a) [describing fundamental changes in
corporate organization]." §23-1-42-9(b} (1).

The United States contends that this section always
requires a separate vote by all shareholders and that the
last clause merely specifies that the vote shall be taken
by separate groups if the acquisition would result in one
of the 1listed transactions. Indiana argues that this
section requires a separate vote only if the acquisition
would result in one of the listed transactions. Because
it is unnecessary to our decision, we express no opinion
as to the appropriate interpretation of this section.




shareholdergg ﬁy complying with the Chapter, the acquiror
can-g:;E:H;;L.ge ént of the tazget corporation to hold a
nagem
special meeting to consider the issue within 50 days. To
do so, it must del iver an acquiring person statement3 and
agree to pay the expenses of the meeting. §23-1-42-7. "If
the acguiror does not deliver such a statement, or if the
shareholders do not vote to restore voting rights to the
shares, the corporation may redeem the control shares from

the acquiror at fair market value. §23-1-42-10.

On March 10, 1986, Appellee Dynamics Corporation

owned 9.6% of the common stock of Appellant CTS

3An  "acquiring person statement” is an information
statement describing, inter alia, the identity of the
acquiring person and the terms of the proposed
acquisition. See §23-1-42-6,




Corporation. O©On that day, four days after the Chapter
went into effect, Dynamics announced a tender offer for
another million shares in CTS; purchase of those shares
would have brought Dynamics' ownership interest in CTS up

{
to 27.%. Also on March 10, Dynamics filed suit in the
United States District Court for the Northern District of
Illinois, alleging that CTS had violated the federal
securities laws in a number of respects no longer relevant
to these proceedings. On March 27,,CTS, an Indiana
corporation, elected to be governed by the provisions of
the Chapter, see §23-1-17-3.

Four days later, on March 31, Dynamics moved for
leave to amend its complaint to allége that the Chapter is

preempted by the Williams Act, 15 U.S.C. §§78m(d)-(e) &

78n(d)-(f), and violates the Commerce Clause, Art. I, §8,



€l. 3.  Dynamics sought a temporary restraining order, a
prel iminary injunction, and declaratory relief against
CTS's use of the Chapter. On April 9, the District Court
ruled that the Chapter is preempted by the Williams Act
and granted Dynamics'® motion for declaratory relief. 637
F. Supp. 389. Relying on JUSTICE WHITE's plurality

bpinion in Edgar v. MITE Corp., 457 U.S. 624 (1982), the

court concluded that the Chapter "wholly frustrates the
purpose and objective of Congress in striking a balance
between the investor, management, and the takeover bidder

in takeover contests.™ 1Id., at 399. (TS moved for

. certification of the judgment on this claim as final under

Fed. Rule Civ. Proc. 54(b). A week later, on April 16,
the District Court certified this portion of the case as

final. On the same day, it issued an opinion accepting



Dynamics' claim that the Chapter violates the Commerce

Clause. This holding rested on the court's conclusion
"that the substantial iﬂferference with interstate
commerce created by the [Cha;ter] outweighs the
articulated local benefits so as to create an
impermissible indirect burden on interstate commerce."
Id., at 406.

CTS appealed the District Court's final holding on
the Williams Act claim to the Court of Appeals for the
Seventh Circuit under 28 U.S.C., §1291; it appealed the
Commerce Clause holding under §1292(a). Because of the
imminence of CTS's énnual meeting, the Court of Appeals
consolidated and expedited the two appeals. On April 23--

23 days after Dynamics first contested application of the

Chapter in the District Court--the Court of Appeals issued
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a judgment affirming the District Court and an order
stating that an opinion would issue later. The opinion
was issued on May 28. 794 F. 2d 250.

After disposing of a variety of qu;stions not
relevant to this appeal, the Court of Appeals examined

Dynamics' claim that the Williams Act preempts the

Chapter, { the District Court before-it, Ihe court
A

looked first to JUSTICE WHITE's plural ity opinion in Edgar

v. MITE Corp., supra, in which three Justices concluded

that the Williams Act preempts state statutes that upset
§

the balance between target management and tender offeror.
The court noted that some commentators had disputed this

view of the Williams Act, concluding instead that the

Williams Act was "an anti-takeover statute, expressing a



view, however, benighted, that hostile takeovers are bad.

Id.,

Once

MITE

11.

at 262, It also noted:

"[I]t is a big leap from saying that the
Williams Act does not itself exhibit much
hostility to tender offers to saying that it
implicitly forbids states to adopt more hostile
requlations. ... But whatever doubts of the
Williams' Act preemptive intent we might
entertain as an original matter are stilled by
the weight of precedent." 1Ibid.

the éourt had decided to apply the analysis of the
plural ity, it found the case straightforward.

"Very few tender offers could run the gauntlet
that Indiana has set up. In any event, if the
Williams Act is to be taken as a congressional
determination that a month (roughly) is enough
time to force a tender offer to be kept open, 50
days is too much; and 50 days is the minimum
under the Indiana act if the target corporation
so chooses.” Id., at 262-263.

Finally, the court addressed Dynamic's Commerce

Clause challenge to the Chapter. Applying the balancing

test

articulated in Pike v. Bruce Church, Inc., 397 U.S.

137 (1970), the court found the Chapter unconstitutional.
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1

"Unlike a state's blue sky law the Indiana
statute is calculated to impede transactions
between residents of other states. For the sake
of trivial or even negative benefits to its
residents Indiana is depriving nonresidents of
the valued opportunity to accept tender offers
from other nonresidents. ...

... Even if a corporation's tangible assets
are immovable, the efficiency with which they
are employed and the proportions in which the
earnings they generate are divided between
management and shareholders depends on the
market for corporate control--an interstate,
indeed international, market that the State of
Indiana is not authorized to opt out of, as in
effect it has done in this statute." Id., at
264,

Finally, the court addressed the "internal affairs”

doctrine, a "principle of conflict of laws ... designed to

make

sure that the law of only one state shall govern the

AY

internal affairs of a corporation or other association.”

Ibid.

"We may assume without having to decide that
Indiana has a broad latitude in regulating those
affairs, even when the consequence may be to
make it harder to take over an Indiana
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corporation .... But in this case the effect on
the interstate market in securities and
corporate control is direct, intended, and
substantial .... [T]lhat- the mode of regulation
involves jiggering with the voting rights cannot
take it outside .the scope of judicial review
under the commerce clause," 1Ibid.

Accordingly, the court affirmed the pistrict Court.

Both Indiana and CT$ filed jurisdictional statements.
We noted probable jurisdiction under 28 v.s.C. §1254(2),
479 U.Se __» and now reverse,?

II

40n March 16, 1987, CTS and Dynamics settled several of
the disputes associated with Dynamics' tender offer for
shares of CTS. The case is not moot, however, because the
judgment of this Court still affects voting rights in the
shares Dynamics purchased pursuant to the offer. If we
decided to affirm, Dynamics would continue to exercise the
voting rights it had under the judgment of the Court of
Appeal s that the Chapter was preempted and
unconstitutional, Because we decide today to reverse the
judgment of the Court of Appeals, CTS will have no voting
rights in its shares unless shareholders in Dynamics grant
those rights in a meeting held pursuant to- the Chapter.
See Settlement Agreement, at 7, §12, reprinted in Letter
from James A, Strain, Counsel for CTS, to Joseph F.

Spaniol, Clerk of the United States Supreme Court (Mar.
13, 1987). ' ‘ :
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The first question in this case is whether the
Williams Act preempts the Indiana Chapter. As we have
statedtze frequently, a state statute is preempted

“'where compliance with both federal and state
regulations is a physical impossibility ...,'
Florida Lime & Avocado Growers, Inc. v. Paul,
373 0.8, 132, 142-143 (1963), or where the state
*law stands as an obstacle to the accomplishment
. and execution of the full purposes and
objectives of Congress.' Hines v, Davidowitz,
312 U.S. 52, 67 (1941) ....." Ray v. Atlantic
Richfield Co., 435 U.S, 151, 158 (1978).

Because it 15 poss&bie for entities to comply w1th both
the Williams Act and the Indiana Chapter, the Chapter can
be preempted only if it frustrates the purposes of the

federal Williams Act. ,

Our discussion begins with a brief summary of the
Williams Act. TheWwilliams-Act was passed in 1968 'in
: . . 4 }

response to the increasing number of hostile tender
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offers. Before passage of the Williams Act, these

transactions were not coverd by the disclosure Akuvx*ﬁf

requirements of the federal securities laws." See Piper

v. Chris-Craft Industries, Inc., 430 Q.S. 1, 22 (1977).
?he Williams Act, backed by regulations impLementeé—biqthe
Securities and Exchange Commission, imposes requirements
in two basic areas. First, the Wi;}t;me Act requires the
offeror to file a statement disclosing a variety of
information about the offer, See 15 Q.S.C. §78n{(d) (1): 17
CFR §240.144-3 (1986)/ This—e%abemen%-must—dise%ose

44944&~4é4&7
inﬁnxmation,about_thé\offeror{s background and identity:
the source of the funds to be used in making the purchase;
the purpose of the purchase, including any plans to

liquidate the company or make major changes in its

corporate structure; and the extent of the offeror's
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holdings in the target company. See 15 Q.S.C. §78n(d) (1)
(incorporating §78m(d) (1) by reference); 17 CFR §240.134-
1.

Second, the Williams Act and accompanying regulations
have established sevz:al procedural rules to govern tender
offers, Eor example, stockholders who tender their shares
may withdraw them during the first 15 business days of the
tender offer and, if the offeror has not purchased their
shaFes, any time after 60 days from commencement of the
offer. 15 U.S.C. §78n(d) (5); 17 CFR §240.14d4~7(a) (1) .

?he offer must remain open for at least 20 business days.
17 CFR §240.14e-1(a). If more shares are tendered than
the offeror sought to‘purchase, purchases must be made on
a pro rata basis from each tendering shareholder. 15

U.S.C. §78n(d)(6). The offeror must pay the same price
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4 Areit. G puadet
for all purchases; if the offering price is increased e ~

before the end of the offer, those who already have
tendered must receive the benefit of the increased price.

1d., §$78n(d) (7).

It is helpful to summarize the features of that statute

éL“ﬂ-! e L. ) P
that motivated -hceaaéustéceﬁAté find it

preempted by the

Williams Act. After reviewing the legislative history of

n—k-ﬂ
the Williams Act, JUSEICE-WHITE concluded that the

1
Williams Act struck a cerefwl balance between the

interests of offerors and target companies and that any

State statute that "upset" this balance was preempted by



s H

the williams Act. 1d., at 632-634. /PBSW
Lerant

identified three\features of the Illinois statute thaeﬂhe-

Hevrn gL

;fe}t had upset this \palance and brought the Illinois
A

statute into conflict with the Wllllams_ﬁiiy
cf;;ﬁstr_Jusm$££an§$E otéd that the Illinois statute

provided for a 20-day precommencement period during which
management could disseminate its views on the upcoming
offer to shareholders. During that same period, offerors
could not communicate their offers to shareholders.

FA e Hoii
JUSEFCEWHISE hoted that Congress had deleted express
A : 1

precommencement notice provisions from the Williams Act,

and concluded accordingly that the Illinois provision

"frustrate[d] the objectives of the Williams Act," id., at

634. The provision provided "the target company with

additional time within which to take steps to combat the
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offer."” ihis time was particularly valuable to
management, because it provided "a powerful tool to c0mbat
tender offers" by biasing the information that would be
before stockholders during the days before the offer
became effective. Ibid.
Ihe second feature of the Illinois statute that=>-
’Eirﬁﬂ§$i€ﬁrﬁﬁi$ﬂ criticized was that it provided for a
hearing on the offer without setting a “deadline for the
completion of the hearing." 1Id., at 637, This permitted
management, by insisting on a hearing, "to delay a tender

Gt bpt. o LT el
offer indefinitely." 1Ibid. ;JUS@;GE_WHlQE—notezﬂthat

"'delay can seriously impede a tender offer,'“ jbid.

(quoting Great Western United Corp. v. Kidwell, 577 F. 2d
1256, 1277 (CA5 1978) (per Wisdom, J.)), and that

"Congress anticipated that investors and the takeover
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offeror would be free to go forward without unreasonable

Yoyt
delay," id., at 639. Accordingly, concluded that this
¢!

s

provision, that allowed an indefinite delay, conflicted

with the Williams Act. ' Hat. (’AL*’ILﬁ;
. ’///
(T’”——_ Hloa b corctrced

The third t&eubéjfome,feature of the Illinois statute’4

was its provision that the fairness of tender offers would
be reviewed by the Secretary of $tate of Jllinois. Noting
that "Congress infe;;ed for investors to be free to make
their own decisions," he concluded that "'[t]lhe state thus
offers investor protection at the expense of investor
autonomy--an approach quite in confl%ct with that adopted
by Congress.'" 1d., at 639-64C (quoting MITE Corp. v.
21592, 633 F. 24 486, 494 (CA7 1980)).

L

C
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' Lntefﬁ@ﬁggf;ndiana asks us to reject the MITE
M" l . . :
uAAAw&’ plurality's conclusion that the Williams Act preempts

state statutes that alter a balance of neutrality Congress

-

may have struck when it passed the Williams Act. Brief of

Intervenor-Appellant State of Indiana 45-€i;j Similarly,

the United States has filed a brief as Amicus Curiae

R
YR

suggesting that the wWilliams Act "does not prohibit states

3

\Ez
3

1)from adopting laws that operate to favor [the takeover

‘ _ vt A
v bidder or target management], unless those laws conflict ;4. ier

.—(

rleee in
with the williams Act or the Commission's regulations c;'éww4uhgf\

| . e
under the Act." Brief for the Securities and Exchange}%ﬁcéﬂ“ﬁw¢;g
' [ 20 N
Commission and the United States as Bmicus Curiae 9. paﬁ;,ijézr
MIT E deetph tet

N ’"%?%;

Because JUSTICE WHITE's opinion on this point did not

R
X
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C
9&!611'}$4’ yyéudfaALlaa a1k44pgna_>dh.9?£LTZf'6£&4044£4

X?épresent the views of a majority of the uhzie Court,” we

A/kLﬂﬁ“ﬂcdha/-g;::z’étimd
are not bound by its reasoning. 0

Mos f, Hottveoer

quesL;dhﬂtha%—se&son;ng_in_this—ease)5because we believe

ézyaxhat the Indiana Chapter passes muster even under the

broad interpretation of the Williams Act articulated by
L. &
s let”  JUSTICE WHITE/}A MIT%/

> Vs

e b PP

/,-—-——__.__.’— . I “-—-F__.——-‘-F-__V——“- - -d
The overridingconcern of the MITE plurality was
: ﬂF_T{/’

A g4
ozbéﬁﬂfa investor autonomy. JUSTIGE-WHITE concluded that the
/ § v ' " ’ «

S JUSTICE WHITE's opinion on the preemption issue, 457
U.S., at 630-640, was joined only by Chief Justice Burger
and by JUSTICE BLACKMUN, Two Justices disagreed with
JUSTICE WHITE's conclusion. See id., at 646-647 (POWELL,
J., concurring in part) (concluding that the case was
moot; addressing the merits because the Court concluded
that the case was not moot; concluding that the wWilliams
Act did not preempt the statute challenged in MITE): id.,
at 655 (STEVENS, J., concurring in part and concurring in
the judgment) (concluding that the Williams Act did not
preempt the statute challenged in MITE). Four Justices

. declined to address the question, See "id., at 655

(O' CONNOR, J., concurring in part) (declining to reach the
preemption question); id., at 664 (MARSHALL, J., with whom
BRENNAN, J. joined, dissenting) (concluding that the case
was moot; declining to reach the preemption question);
id., at 667 (REHNQUIST, J., dissenting) (same).
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Williams Act struck a delicate balance between offerors yﬁuvﬁ’

Gt

ral
X

and incumbent management to protect the interests of the

S I rvan. Hires bt~ flad—
shareholders caught in the middle. In*&ﬁ§¥¥€E:ﬁ§§Eﬁ;s

P

P I1 wiew, the Illinois statute upset this balance by favoring

incumbent management against offerors., By contrast, the

statute now before the Court is not designed to favor (//75//

4 . ‘
mana%$en¢t against the offeror. Rather, it seeks to

protect the independent shareholder against both of the

contending parties, Thus, the Chapter furthers the basic

purpose of the Williams Act, “'placling] investors on an

equal footing with the takeover bidder,'" Piper v. Chris-—

Craft Industries, 430 U.S. 1, 30 (1977) (citation omitted)
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(quoting the Senate Report accompanying the Williams Act,

S. Rep. No. 550, 90th Cong., lst Sess. 4 (1967)) .6

e o P VL oy,

6 pynamic finds evidence of intent to favor
management in several flfeatures of |the Chapter. Ei;staszﬂ
DPynsamies ,prgues that the provision/ of the Act allowing
management to opt into| the Chapter grants management a
strategic advantage. § 23-1-17-3(b).
Tender offerors will beé reluctant to take the expensive

requ1rements. ‘But ¢€he provisio
Eﬁ_xqm?—in is only a7 temporary igten for the first
seventeen months ‘after enactment of the Chapter. The
Indiana legislature reasonably-could have concluded that
corporations should be allowed an interim period during
which the Chapter did not apply automatically, but that
corporations could choose to opt in during that period.

It seems entirely reasonable to grant management the right
to choose whether the Chaptzg should apply during this

brief period. -
~c8eeand, tHe Chapter imposesﬁadded eXpenses on the
offeror, requiring ©r, inter alia, to pay the

costs of special shareholder meetings to vote on the
transfer of voting rights, see §23-1-42-7. 1In our view,
the expenses of such a meeting are fairly charged to the
offeror. A corporation pays the costs of annual meetings
that it holds to discuss its affairs. If an offeror—-—-who
has no official position with the corporation—-desires a
special meeting to be held, solely to discuss the voting
rights of the offeror, it is not unreasonable to have the
offeror pay for the meeting.

Of course, by regulating tender offers, the Chapter
increases their expense and thus deters them somewhat, but
this type of reasonable regulation does not alter the
balance between management and offeror in any significant
way. The principal result of the Chapter is to dgrant
shareholders the power to deliberate collectively about
the merits of tender offers. This result is fully in
accord with the purposes of the Williams Act,
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The Indiana Chapter operates on the assumption,
implicit in the Williams ‘Act, that independent
shareholders faced with tender offers are at a

. ' ' Anccdhio
disadvantage. By allowing the_;ndependengﬂshareholders to
Hlecor

vote as a group, the Chapter'protectsdsha:eho&ders from

)MMM&‘/

the coercive aspects of tender offers. If a successful

Q%Aq—AA
tender offerﬂy&kabe followed by a purchase of

nocsendering shares at a depressed price, individual
shareholders may tender their sharesf—even if they doubt
the tender offer is in the corporation's best interest--to
protect themselves from being forced to sell their shares
at a depressed price. As the SEC explains: "Ihe
alternative of not accepting the tender offer is virtual

assurance that, if the offer is successful, the shares

will have to be so0ld in the lower priced, second step."
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SEC Exchange Act Release No. 21079 (June 21, 1984), CCH
Fed. Sec. Law Rep. 183,637, p. 86,916. See Lowenstein,

Pruning Deadwood in Hostile Takeovers: A Proposal for

Legislation, 83 Colum L. Rev. 249, 307-309 (1983). 1In
Useolts Mo Gad. Gt

such a situation, the shareholders as a group, acting in
A _

[
the corporation's best interest, Xould reject the offer,
although individual shareholdersﬂwvnfd accept

The desire of the Indiana legislature to protect

shareholders from this type of coercive offer does not
A

conflict with the Williams Act. Rather, it furthers that

statute's overriding goal of protecting shareholders.

Moreover, in implementing this goal, the statute

J:, .
avoids the problems JUSTICE WHITqﬂdigcussed in MITE.

<§E§i{5t,lﬂnlike the MITE statute, the Indiana Chapter

» neither require precommencement notification of the
. ~ .
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Lo

Aot )
shareholders. Secunﬂ,ﬁthe Chapter dees—nmot impose an

Lpmernt

indefinite delay on tender offers. Nething-in the-chaptert

impending offer nog biases the information available to

A.
" it
‘LJW prohibiiﬁ an offeror from consummating an offer on the
s
Vﬁ’ﬁ' twentieth business day, the earliest day permitted under
%bfrt;/ applicable federal regulations, see 17 CER §240.14e-1(a)
ﬂwppubbu“ﬂﬁﬂ (1986) . Fiﬁafiz,AFhe Chapter dees—net allow the State

government to interpose its views of fairness between
i

willing buyers and sellers of shares of the target T

company. Ianstead, the Chapter allow%4shareholders to vote

collectively on the merits of the offer,

Stel”
&<’

:ID e

The Court of Appeals held that the Chapter is
preempted because of its view that the practical effect of
the Chapter is to delay consummation of tender offers

until fifty days after the commencement of the offer.
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Lo ol

Lékedthe Court of Appeals, pynamics argues that no
rational offeror would purchase shares until it gains
assurance that those shares will carry voting rights.

7 2y

' Because voting rights will not be conferred any sooner
than a shareholder meeting fifty days after commencement
of the offer, Dynamics concludes that the Chapter imposes
a fifty-day delay. Dynamics-relies—heavity—omtire—fatl——

?aathat‘zgis alleged fifty—day delay is about three weeks

longer than the twenty-business-day period the SEC h;s
established as the minimum period for which a tender offer
may be held open. 1bid. This argument has several
problems.
——h—_ﬁi:stflﬁé disagree with the Court of Appeals'
conclusion that the ChapterAimposes a fifty-day delay on

7 dee- h—fﬂw’paf}ﬁ’
tender offers. NQLhing—on-Lhe—ﬁace_QE\the Chapter
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GLﬂ mo Lt
precludeﬁ offerorg from purchasing shares as soon as

e ) bdedtnnt Dt
federat—3aw permits. If the offeror fears an adverse

shareholder vote under the Chapter, £g+;an make a
conditional tender offer, offering to accept shares
subject to the condition that the shares receive voting
rights within a certain period of time. The Williams Act
25__e$eaf;y permits tender offers to be conditioned on the
offeror's subsequently obtaining regulatory approval.
E.qg., SEC Exchange Act Release ﬁo. 34~16623 (Mar, 5,

1980), 3 CCH Fed. Sec. L. Rep. 924,2841, p. 17,758;

MacFadden Holdings, Inc. v, JB Acquisition Corp., 802 F.2d

62, 70 {CA2 1986). There is no reason to doubt that this
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~

type of conditional tender offer would be legitimate as

well.7

W,
Seeend&, nothing in MITE suggested that any delay
. A —_— :

imposed by state requlation, however short, would create a

Tha jpturatts

conflict with the Williams Act. JBS%IEEANH&@EAargued only

that the offeror should "be free to go forward without

unreasonable delay." 457 U.S., at 639 (emphasis added).

doer Arote

7Dynamics argues that conditional /tender offers are not
an adequate alternative, because phey leave management in
rlace for three extra weeks, with/'"free rein to take other
defensive steps that will dimin¥sh the value of tendered
shares." Brief for Appellee {Dynamics <Corporation of
America 37. We reject this contention, If a majority of
the target company's sharehofders think the offer is
attractive, it is likely that ¢ majority will tender their
shares on the twentieth businéss day, and that a majority
of the target company's shareholders will vote to accord
voting rights to the offeror [so that the transaction can
be consummated. -Once the [ shares are tendered, the
opportunities for incumben management to defeat the

tender offer by lobbying itg own shareholders are g:eatlyja
UCEd.AI Reumbhen NAanadonen e E - e ey

3 b
G oV - A 3.8 & e ore

re i aw, Nefther'TBe Wllllams Act nnL7f
q,aay—obhefﬁéede*a}—ﬁtatube protects shareholders from the

mismanagement of corporate«firectors; See Cort v. Ash,

422 U.S. 66, 84 (1975). mma—-—d\
‘:‘NTSNA?bknktﬁbim* EZ f4h+4¢*L-

Gt Jarrp st 5 Gt

Cop o -~ csredat- A du te
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In that case, SBSPICE-WHITE was confronted with an  Ze2gent-
e A A

indefinite delay and presented with no persuasive reason

why some deadline could not be established. By contrast,

avas R et
the Chapter provides that full voting rights will be :

A éé:aq‘-
e by PTCtiy— ’
vested--if ewer--fifty days after commencement of the
A ‘

offer. This fifty=day period is within the sixty-day

°

maximum period Congress established for tender offers in
15 U.S.C. §78n(d)(5). In light of the complexity of
arranging shareholder meetings for large corporations, we
do not believe that a fifty-day period would be
unreasonable.

Einally, we note that the Williams Act would preempt
a gﬁg&t variety of state corporate laws of hitherto

ungquestioned validity if itﬁpreemptj? any state statute

that hinders the free exercise of power after a successful
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tender offer. ;tate corporate laws commonly permit
corporations to stagger the terms of their directors. See
Model Business Corporation Act §37 (1969 draft); Revised
Model Business Corporation Act §8.06 (1984 draft)8. By
staggering the terms of directors, and thus having annual
elections for only one class of directors each year,
corporations may delay for years the time when a
successfuliofferor gains control of the board of
directors. Similarly, state corporation laws commonly
provide for cumulative voting. ,see Model Business

Corporation Act §33, par. 4 (1969 draft); Revised Model

8Every state except Arkansas and California allows

classification of directors to stagger their terms of
office. See 2 Model Business Corporation Act Annotated
§8.06, p. 830 (Supp. 1986 to 34 ed.).



Business C

minority s

representa

33.

orporation Act §7.28 (1984 draft).”? By enabling
hareholders to assure themselves of

tion in each class of directors, cumulative

voting provisions can further delay the ability of

offerors to gain untrammeled authority over the affairs of

the target corporation. See Hochman & Folger, Deflecting

Takeovers:

Charter and By-Law Techniques, 34 Bus. Law.

v
“Cumulative voting is a means devised to protect

minorities by providing a method of Poting which
assures to a minority, if it is sufficiently
purposeful and cohesive, representation on the
board of directors to an extent roughly
proportionate to the minority's size. This is
achieved by permitting each shareholder ... to

cast

the total number of his votes for a single

candidate for election to the board, or to
distribute such total among any number of such
candidates (the total number of his votes being
equal to the number of shares he is wvoting
multiplied by the number of directors to be
elected) . " Model Business Corporation Act
Annotated §33, Par. 4 comment (24 ed. 1971).

Every state in this country permits cumulative

voting.

See 2 Model Business Corporation Act Annotated

§7.28, pp. 675-677 (Supp. 1986 to 34 ed.).
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537, 538-539 (19ﬂ Ut the Williams Act certain

ot intended to preempt these traditional types of

c¢orporate laws.

In our view, the possibility that the Indiana Chapter

A YU efes

will delay tender offers is insufficient toAsuppo;t—%hgl
A
& x
Zfs,_cnucg=9é-Agpea&e;\conclusion that the Williams Act
preempts the Chapter. If Congress had intended by—éhe277

[~ W

\ . M—t—r
ia___ju&44ams~AGt to preempt all state laws thag;aéiiu#;JimL
- . o B

he Indiana Chapte
/4“’; t"“’""‘

a rather novel type of- corporate law}fs no reason to

would have said so explicitly.

ssume that Congress intended it to be preemptad., In our

——

v by Conde
view, the-buﬁgzé;:the Chapter places on tender offers are

+ . . .
mo not inconsistent with either the text or the purposes of
e i
pd””'k the Williams Act. Accordingly, we rej 4 the Court of
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Appeals' conclusion that the "#1l.iams Act preempts the
.- \\_\

Indiana Chapter. k_{

As an alternative basis for its decision, the Court
of Appeals held that the Chapter violates the COmmerc;
Clause of the Federal Constitution. We now address this
holding. On its face, the Commerce Clause is nothing more
than a grant to Congress of the power "[t]o regulate
Commerce ... among the several $tates ...s" Art, I, §8,
cl., 3. But.it has been settled for more than a century
that the Clause prohibits $tates from tqking certain

Fy
-

actions that inhibit the free flow of trade between the

States. E.g., Cooley v. Board of Wardens, 12 How. 299

(1852). The Court's interpretation of “"these great
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silences ¢of the Constitution," H.P. Hood & Sons, Inc. v.

Du Mond, 336 U.S. 525, 535 (1949), has not always been

easy to follow., Rather, as the volume and complexity of
éha i

commerce and regulation grown in this country, the

Court has articulated a variety of tests in an attempt to

describe the difference between those regulations that the

Commerce Clause permits and those regulations that it

prohibits. See Raymond Motor Transportation, Inc. v.

Rice, 434 U.s. 429, 441, n. 15 (1978).

Most of our recent cases have articulated a two-tier

approach to Commerce Clause analysis. Some oﬁ—these-easesﬁﬁ
Centdion

suggest that semgitypes of regulation--usually described

as regulation that “discriminates" against interstate

commerce or that imposes more than an “incidental" burden

on interstate commerce--will be found to violate the
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Commerce Clause‘unda4—4L4LL;tuatiyﬂesézgg_;ale—eé\tir,)

rj}/zainva}idtty. Less burdensome regulations must be evaluated

by balancing the benefits of the regulation against the

burden it places on interstate commerce. See Brown—-Forman

Distillers Corp. v. New York State Liquor Authority, 106

S. Ct. 2080, 2084 (1986); Minnesota v. Clover Leaf

Creamery, 449 U.S. 456, 471 (198l1); Lewis v. BT Investment

Managers, Inc., 447 U.S, 27, 36-37 (1980); Philadelphia v.

New Jersey, 437 U.S. 617 (1978); Great Atlantic & Pacific

Tea Co. v, Cottrell, 424 U.S. 366, 371-372 (1976)}; Pike v.

S het
Bruce Church, Inc., 397 U.S. 137, 142 (1970). ¢ther cases

have suggested that a finding of discrimination does not

necessarily lead to invalidation, but merely shifts the
burden of proof to the State to justify its statute.

E.g., Maine v. Taylor, 106 S. Ct. 2440, 2448 (1986);
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Hughes v. Oklahoma, 441 U.S. 322, 336 (1979): Hunt v.

Washington State Apple Advertising Comm'n, 432 q.s. 333,
352-353 (1977).

If anything is clear from these cases, it is that we
have turned with increasing freguency to explaining our
Commerce Clause decisions in terms of balancing. ImTfaet,
é&en the cases suggesting & per se rule of invalidity for

Ha

certain types of regulation may rest on a conclusion thatd

atute _ Kl -
leeal benefits, % justify ehese types
L 4

of regulation. We do not undertake today to resolve the

tension in these cases, b0ea&se—e*am4natlgn_oﬁ_the_lnd4aaé;:“
: _ /49 Dt o
3 ey,/fsha§ten—sonv$neee~us that this statute does not fall
A

Ve

o
e
W« within the disfavored class of statutes that arguably are
W
a - subject to a per se rule,
W/

B
m ¥ #f -

&
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The first type of'regulation that this Court recently

has invalidated without discussion of the balancing

analysis is a Egg:iht&oﬁtthat fails to requlate

evenhandedly between in- and out-of-state entities.h The

Indiana Chapter passes this test. The alleged burden on

interstate commerce is that the Chépter imposesdgﬁraggagr/—

] 3 b its that

ke hostile tender offers. To

MMAMA%)
the extent the Chapter imposes a—bu5danﬂeﬁ-such~eﬁt;%iesr3ﬂ_

it does so with equal force whether the offeror is from
Indiana or not." 4‘52""‘"}’ s Lt - a—/vA.—zLa«& de‘ﬂ/"s

Dynamlcs contends that the statute is discriminatory

Lq¢'49t422f¢2y4k47 g::; Al et and~ g
because.$ out-of-state

sreeele

entities. This argqument rests on thg«contention that, as

& plly

aw?jﬂdﬁ&(

e E
a practical matter, almest—akl hostile tender offers are

launched by ent%f&es on the East Coasty cenve*setyfj///////

o 2 Albféﬁ/
St

w”&),o

V@A/U
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mics argues, very few hostile tender offers ar

y entities situated in Indiana.”/But this argqument avails

Dynamics little. '"“The fact that the burden of a state
regulation falls on some interstate companies does not, by

itself, establish a claim of discrimination against

interstate commerce." Exxon Corp. v, Governor of

Maryland, 437 U.s. 117, 126 (1978). Rather, if a statute

“requlates evenhandedly ... without regard to whether the

[commerce comes] from outside the State, :

u i ional i ca

/{aﬁteE—eons;de&aéeennoésthewbebh the beneflts and the

burdens of the statute under the balancing analysis.

Minnesota v. Clover Leaf Creamery, 449 U.S. 456, 471-472

(1981). See Commonwealth Edison Co. v. Montana, 453 U.S.

609, 619 (1981) (rejecting a claim of discrimination where
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the "tax burden was borne according to the amount ...
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consumed and not according to any distinction between in- »%

’7Iﬁ¢
state and out-of-state consumers"). own 1T
Aaratyics
The gecond t;§§>of regulation that this Court
L

recentf;fhas invalidated without reference to balancing Cﬁh&a!
has been described as a statute that imposes a

uro"dii?ct," or more than Yincidental," burden on interstate éf:
Y

: . o 1 o
Vbﬁz;merce. ﬁg' %L

e See Brown-Forman Distillers Corporation v, New

<
2’.

York State Liquor Authority, 106 S, Ct, 2080, 2084-2087

T

‘

(1986); Edgar v. MITE Corp., 457 U.S. 624, 641-643 (1982)

5
[
F

(plurality opinion of WHITE, J.). The distinctive problem

3
j

o . ”Aﬂ. Lgé* O/L . LA Li"‘_ ) .
9LL~ with, these sta utgp was-—thelr overriding regqulation of
QAM&L' transactions with which the State had no substantial
/L}1Ji4” nexus. In Brown—Eorman, Hew York effectively had set the
fati
é? pPrice that could be charged on sales of liquor outside New
ﬂw’zr/;t'
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vt 7

York. In MITE, Illinois had prohibited, under certain
circumstances, sales of shares in corporations not

incorporated by Illincis. Cf. Southern Pacific Co. wv.

Arizona ex rel. Sullivan, 325 q.S. 761, 775 (1945)
(criticizing an Arizona statute because “[t]lhe practical
effect of [the] requlation is to control train operations
beyond the boundaries of the state").

This case does not present such a problem. The

LJJKf Indiana Chapter does not prohibit any transaction, whether
jﬁ:jj; it takes place in Indiana or elsewhere. Rather, it limits
A
VtﬁVw the acquisition of voting rights in shares acquired in

certain transactions. Moreover, the Indiana Chapter

applies only to corporations that are both incorporated by -

e

———

Indiana and maintain substantial contacts.with Indiana.

.

P
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b 2
Of course, many shareholders in Indiana corporations
do not reside in Indiana, and many tender offerors do not
reside in indiana. To the extent the Chapter affects
transactions between such parties, the Chaptgr has an
extraterritorial effect. But the limitation of the

statute to shares of corporations created by the State of

-

Indiana aistinguishes this case from g;ig and gives the
$tate a sufficient nexus to justify regulation in this
area. In the past, we frequently have a;knowledged that
$tate regulation of multistate corporations prqperly may
have an extraterritorial effect. E.g., Rogers v. QUaranty
Trust Co., 288 q.s. 123, 129 (1933). We need not describe
today the limits of this principle. We can conclude,

however, that so long as a state regulation is limited to

defining the attributes of shares in the state's own
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. - auap}
corporations, it is not a "direct" regulation of commerce 149

that violates the Commerce Clause without recourse to the 4QL+L

T s
balancing analysis. : N

The classic articulation of the balancing test under
the Commerce (Clause states that a statute will not be
invalidated “"unless the burden imposed on [interstate]
commerce is clearly excessive in relation to the putative

local benefits," Pike v, Bruce Church, Inc., 397 U.S. 137,

142 (1970). A review of the burdens and benefits
associated with the Indiana Chapter convinces us that the
Court of Appeals incorrectly concluded that the statute
offends the Commerce Clause.
Indiana and C?S arque that the benefits of the
Hle nhayeboblers tfjfjhud

Chapter come from its capacity to protecE\cefﬁeratiens
o>



45,

from coercive tender offers. ?here can be no doubt that
Indiana has a legitimate, and indeed important, interest
in providing a framework for governance of Indiana
corporations that ensures fair and stable operation of

those entities, Despite the broad reach of the federal

Lae ggga:a44£u~)
securities laws)} it is an accepted part of the business

landscape in this country that it is the place of states
to create corporations, to prescribe their powers, and to
define the rights that may be acquired by purchasing their
shares. Although the Indiana éhapter may seem nhovel, we
think it is well within the legitimate reach of this sFate
interest,

?he Chapter furthers this interest in two related
ways. ﬁirst, as we have explained supra, ;t 22-25, the

Chapter is designed to prevent hostile tender offers from

=




46 .

coercing shareholders into tendering their shares. By
allowing shareholders to deliberate collectively about the
merits of offers, the Chapter helps to ensure that

— Lt Jrpit OV tandilecet —
coercio§ﬁwill not subvert the efficient workings of the
free marketplace. Second, the Chapter helps to prohibit
involuntary changes in corporate management except in
situations where the offeror has offered a sufficiently
high price to convince the shareholders that the offeror
can administer the corporétion more beneficially than
incumbent management, By increasing stability, the
Chapter encourages business managers to eschew ephemeral
profits in favor of long-term investments that will
provide greater benefits to the local, and national,

-

economy.

_ RO
L. o5 2\ -306
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pynamics responds to this point in several ways.
First, Pynamics argues that the Chapter serves no useful
function. pynamics views the prospect of coercive tender
offers as wholly illusory and contends that tender offers
should be favored, because they reallocate corporate
assets into the hands of the management who can use them
most effectively. see generally Easterbrook & Eischel,
?he Proper Role of a target{s Management in Responding to
a ?ender Offer, 94 Harv. L. Rev, 1161 (1981).

But Indiana's concern with coercive tender offers is
not groundless. Indeed, it has been recognized by the
§ecurities and Exchange Commission, see sEC Exchange Act
Rel ease No. 21079 (June 21, 1984), CCH ?ed. Sec. Law Rep.
83,637, p. 86,916, and by a number of scholarly

commentators, see, e.g., Bradley & Rosenzweig, Defensive
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stock Repurchases, 99 Harv. L. Rev, 1377, 1412-1413
(1986) ; Macey & McChesney, A Theoretical Analysis of
Corporate qreenmail, 95 vale L.J. 13, 20~-22 (1985);
Lowenstein, Pruning peadﬁood in Hostile Takeovers: A
Proposal for Legislation, 83 Colum, L. Rev, 249, 307-309
.(1983)' The Constitution does not require the states to
subscribe to any particular economic theory. In our view,
the possibility of coercion is sufficiently real to
justify the Chapter as a reasonable attempt to further
these substantial state interests.

Second, Qynamics argues that this benefit cannot

support the Chapter because the State "'has no legitimate

interest in protecting nonresident shareholders.'" Brief
for Appellee|Dynamics Corporation of America ZIX(quoting
— ——

Edgar v. MITE Corp., 457 U.S. 624, 644 (1982)). Dynamics
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relies heavily on the statement in MITE that “[ilnsofar as
the ... law burdens out-of-state transactions, there is
nothing to be weighed in the balance to sustain the law."
457 Q.S., at 644, But that comment was made in reference
to a law that applied as well to out—-of-state corporations
as to in-state corporations. We agree that Indiana has no

interest in protecting nonresident shareholders of

e s TS

———
nonresident corporations.| But the Indiana Chapter applies

nly to corporations incorporated in Indiana that maintain
h 1% 7

a substantial business presence in the State. We reject

the contention that Indiana has no interest in protecting

the shareholders of such corporations from coercive

transactions in the shares of such corporations. 1In any

event, unlike the Illinois statute invalidated in MITE,

the Indiana Chapter applies only to corporations that have
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a substantial number of shareholderé in Indiana. See
Indiana Code §23-1-42-4(a) (3). Ihus, every application of
the Indiana Chapter will affect a substantial number of
Indiana residents, whom Indiana indisputably has aﬁ
interest in p;otecting. In sum, we conclude that the
Chapter materially furthers Indiana's longstanding
interest in promoting fair and stable commerce by Indiana
corporations.

We now must consider whether the burdens the Chapter
places on interstate commerce are clearly excessive in
relation to these benefits. pynamics argues phat the
Chapter's effects on tender offers tend to slow interstate
commerce in three ways: by preventing out-of-state
entities from taking control of Indiana corporatioys: by

hindering interstate transactions between willing sellers
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and purchasers; and by deterring the transfer of corporate
assets out of Indiana. We may accept pynamics{
contentions that the Chapter will have these affects, and
that the burdens will be borne for the most part by out-
of-state entities, But we nevertheless do not believe
Dynamics has established a violation of the Commerce
Clause.

It is important to remember that the Chapter applies
evenhandedly to residents and nonresidents. IhUS, even if
it were established that most tender offers covered by the
Chapter happen to be made by out~of-state entities seeking
to acquire control of assetg presently in Indiana, that
fact alone would not outweigh the benefits of the statute

sufficiently to justify invalidation of the statute as a
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violation of the Commerce Clause., See Minnesota v. Clover

Leaf Creamery, 449 U.S. 456, 473 (1981).

Also, much of the burden of the Chapter on commerce
is not cognizable under the Commerce Clause. We firmly
have rejected the "“notion that the Commerce Clause

protects the particular structure or methods of operation

in a ... market." Exxon Corp. v. Governor of Marvyland,
437 q.g. 117, 127 (1978). “[Tlhe power of the gtate to
shelter its people from menaces to their health or safety
and from fraud, even when those dangers emanate from
interstate commerce ... is deeply rooted in both our

history and our law." H.P. Hood & Sons, Inc. v. Du Mond,

336 U.S. 525, 533 (1949). The Chapter operates to
increase the stability of Indiana corporations and to

protect shareholders from coercion. The Commerce Clause
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does not entitle entities to engage in transactions that a
State has reasonably, and for nondiscriminatory reasons,
=
found to be harmful to the local community.
e m——

It is conceded that Indiana legitimately could impose
such a burden to protect shareholders residing in Indiana.
By—the_nature of things, Jt would be difficult to provide
for collective voting by shareholders without protecting
both resident and nonresident shareholders. Because
Indiana has limited application of the Chapter to
COorporations that have a substantial number of resident
shareholders, the Chapter will not apply in cases where
the burden falls wholly beyond the borders of the State.
In any event, as we have explained supra, at 439, Indiana

also has a legitimate interest in protecting nonresident

shareholders in Indiana corporations. The burden of

L 4
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requiring a collective vote to pass voting rights is not
so clearly excessive to the benefit of deterring coercive
transfers of the individual's shares that the Commerce
Clause precludes state legislatures from allowing local
corporations to govern themselves in this ﬁanner.

Second; pynamics argues that the Chapter is not well-
designed to further the interests in corporate management,
because it burdens not only coercive tender offers, but
fair and wholly beneficial offers as well. We fail to see
a constitutional problem with this feature of the statute,

e st
?he burdén is reasonably necessary to distinguish between

good and bad offers, The Court's comments in Mérrick V.

-N.w. Halsey & Co., 242 U.S. 568 (1917), apply here:

"It burdens honest business, it is true, but
burdens it only that under its forms dishonest
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business may not be done. This manifestly
cannot be accomplished by mere declaration:

R 5
there must be conditions imposed and provision 7
made for their performance. Expense may thereby .
be caused and inconvenience, but to arrest the

power of the State by such considerations would
make it impotent to discharge its function. It
costs something to be governed." 1Id., at 587.

In short, although the Chapter incidentally may
burden beneficial transactions in interstate commerce,
most of the burden will fall on coercive transactions that
the §tate Clearly has a right to prohibit. 1In this
respect, the Chapter resembles many of the familiar
provisions of State business laws. For example, many
states require supermajority votes to approve certain

important corporate actions, See, e.g., Model Business
P P _ ' g., s o

.. 8 faldls
Corporation Act §73 (1969 draft) (requiring approval of a

il =5
merger by a majority of all shares, rather than simply a £/ nd

anr{i- ]
majority of votes cast); Revised Model Business Helas
Sala
Corporation Act §11.03 (1984 draft) (same). State laws &1
. daneds
A
Lot s desd

foboo 411%N¢Aklvuh
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also frequently provide for "dissenters' rights" under
which minority shareholders are entitled in certain
circumstances to sell their shares to the corporation at
fair market value. $ee, e.g., Model Business Corporation
Act §§80-81 (1969 draft); Revised Model Business
Corporation Act §13.02 (1984 draft).

Nor is it novel for the Chapter to provide that a
purchaser of a share in a business can gain a right to
control the business only with the consent of other
owners, Section 27 of the Qniform Partnership Act
provides: Y“A conveyance by a partner of his interest in
the partnership does not ..., as against’the other
partners in the absence of agreement, entitle the assignee
‘e tolinterfere in the management of administration of

the partnership business or affairs, or to require any
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information or account of partnership transactions, or to
inspect the partnership books; but it merely entitles the
assignee to receive in accordance with his contract the
profits to which the assigning partner would otherwise be
entitled." 6 q.L.A. 353 (1969). See qniform Limited
Partnership Act § 19 (1916 draft) (similar provisions for
limited partnerships), 6 Q.L.A. 603; Revised qniform
Limited Partnership Act §8§702, 704 (1976 draft), 6 U.L.A.
259, 261 (Supp. 1986).10

All of these provisions share the potential to hinder

out-of-state transactions in businesses organized under

10the Uniform Partnership Act has been adopted by every

state except Louisiana. 6 U.L.A,, at 1 (Supp. 1986). The
Uniform Limited Partnership Act was adopted by 43 states.
6 U.L.A., at 559. A total of 30 states have adopted the
Revised Uniform Limited Partnership Act, 6 U.L.A., at 201
(1986 Supp.). The only states that have not adopted one
of the Uniform' Limited Partnership Acts are Kentucky,
Louisiana, and Maine,
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the laws of the enacting state. Yet there can be no
guestion that these laws do not offend the Commerce
Clause. pynamics acknowledges the validity of these laws,
but contends that the state has left the proper sphere of
its power by attempting to regulate transactions among
shareholders. 1In its view, Indiana's authority over
corporations extends only to transactions of the
corporation itself. ihis argument is belied by the
provisions of the Uniform Partnership Act discussed above,
that directly fegulate the acquiéation of voting rights by
a purchase of a partnership interest from a partner. We
see no reason to limit,a state's power over business
entities it creates to requlating the transactions of the

entities themselves. If an entity can acquire a

controlling interest in the shares by coercive means, it
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can subvert the protections offered minority shareholders
by more traditional provisions 1ike supermajority voting
requirements. ?he State has an important interest in
ensuring that its corporations are fairly administered,
and that the complexities of the associational form do not
offer a shield fof fraud to the detriment of the investor.
The benefits the Chapter affords to this interest preclude
us from finding the Chapter offensive to the Commerce

Clause.11

11cTs also contends that the Chapter does not violate
the Commerce Clause--regardless of the burdens it imposes
on interstate commerce--because a corporation's decision
to be covered by the Chapter is purely "private" activity
beyond the reach of the Commerce Clause, Because we
reverse the judgment of the Court of Appeals on other
grounds, we have no occasion to consider this argument.
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On its face, the Indiana's Control Share Acquisitions
Chapter evenhandedly describes the attributes of shares of
Indiana corporations. The Chapter does not conflict with
the purposes of the Williams Act, but helps to increase
shareholder autonomy in the face of tender offers that
many view as coercive. If the Indiana legislature has
acted unwisely, and imposed an inefficient framework on
corporate management, we may assume that the marketplace
will cause investors to shift their funds to corporations
incorporated in other $tates, or to opt out of the
Chapter, and that directors will reincorporate their
businesses under more efficient corporate laws in force in
other States. ?he burdens the Chapter imposes on
interstate commerce are not GLjZLly excessive in relation

to the State's interests in defining the shares of its
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corporations and protecting shareholders in those
corporations from fraud, State regulation of these
matters has never been questioned by Congress. We do not
think it offends the Constitution. Accordingly, we

reverse the judgment of the Court of Appeals.

It is so ordered.




No. 86-71,
CTS Corporation v. Dynamics Corporation
March 19, 1987 draft
JUSTICE POWELL delivered the opinion of the Court.

$his case presents the questions whether the Control
Share Acquisitions Chapter of the Indiana Business
Corporation Law, Ind. Code §§23-1-42-1 et seq. (1986), is

preempted by the Williams Act, 15 U.S.C. §§78m(d)-(e) &

78n(d)-(£f), or violates the Commerce Clause of the Federal

Constitution, art., I, § B, cl. 3.

On March 4, 1986, the Governor of Indiana signed a

revised Indiana Business Corporation Law, That law

g

included the Control Share Acquisitions Chapter (the Act)



at issue in this case. After July 31, 1987, the Act
automatically will apply to any corporation incorporated
in Indiana; Ind. Code §23-1-17-3(a), unless it amends its
articles of incorporation or bylaws to opt out of the Act,
§23-1-42-5. Before that date, any Indiana corporation can
opt into the Act by resolution of its board of directors.
§23-1-17-3(b). The Act applies only to “issuing public
corporations,” The term “corporation" includes only
corporations incorporated in Indiana. See §23-1-20-5. An
“issuing pdblic corporation" is defined as:

"a corporation that has:
(1) one hundred (100} or more shareholders;
(2) its principal place of business, its
principal office, or substantial
assets within Indiana; and
{(3) either:
(A) more than ten percent (10%) of its
shareholders resident in Indiana:
(B) more than ten percent (10%) of its
shares owned by Indiana
residents; or
(C) ten thousand (10,000} shareholders
resident in Indiana."
§23-1-42-4(a).



The Act focuses on the acquisition of “control
shares" in isguing public‘corporations.' Under the Act, an
entity acquires “control_shares" whenever it acquires
shares that bring its interest in the corporation above
any of three threshoids: 20%, 33 1/3%, or 50%, §23-1-42-
1. An entity that acquires control shares does not
necessarily acquire the voting rights. Rather, it gains
those rights only “to the extent granted by resolution
approved by the shareholders of the issuing public
corporation." §23-1-42-9. Section 9 requires a majority

vote of all disinterestedl shareholders for passage of

lusnterested shares" are shares with respect to which
the acquiror, an officer of the target corporation, or an
inside director of the corporation *“can exercise or direct
the exercise of the voting power," §23-1-42-4. So long
as the record date passes before the acquiror purchases
shares pursuant to the tender offer, the purchased shares
will not be "interested shares" within the meaning of the
Act; although the acquiror may own the shares on the date
of the meeting, it will not ‘"exercise ... the voting

(Footnote continued)



such a resolution. §23-1-42-9(b). The practical effect
of this requirement is to condition acquisition of control
of a corporation on approval of a majority of the

preexisting disinterested shareholders.?2

(Footnote 1 continued from previous page)
power" of the shares.

As a practical matter, it seems likely that the
record date usually will pass before shares change hands.
Under SEC regulations, the shares cannot be purchased
until 20 business days after the offer commences, 17 CFR
§240.14e-1(a). If the acquiror seeks an early resolution
of the issue--as most acquirors will--the meeting required
by Indiana Code §23-1-42-7 must be held no more than fifty
calendar days after the offer commences, about three weeks
after the earliest date on which the shares could be
purchased. The Act specifically requires management to
give notice of the meeting "“as promptly as reasonably
practicable ... to all shareholders of record as of the
record date set for the meeting." §23-1-42-8(a). It
seems likely that management of the ‘target corporation
would violate this obligation if they delayed setting the
record date and sending notice until after twenty business
days had passed. Thus, we assume that the record date
usually will be set before the date on which federal law
first permits purchasé of the shares.

2The United States and Appellee Dynamics Corporation
suggest " that the Act requires a second vote by all
shareholders of record. Brief for the SEC and United
States as Amicus Curiae 5, n. 6; Brief for Appellee
Dynamics Corporation of BAmerica 3, n. 5. Intervenor
Indiana disputes this interpretation of the Act. Brief of
Intervenor-Appellant Indiana 29, n. *, The relevant
paragraph of the Act provides:
(Footnote continued)



The shareholders decide whether to confer rights on
the control shares at the next meeting of the
shareholders. By complying with the Act, the acquiror can
require management of the corporation to hold a special
meeting to consider the issue within 50 days. ?o do so,

it must deliver an acquiring person statement3 and agree

(Footnote 2 continued from previous page)
“[T]lhe resolution must be approved by:

(1) each voting group entitled to vote
separately on the proposal by a majority of all
the votes entitled to be cast by that wvoting
group, with the holders of the outstanding
shares of a class entitled to vote as a separate
voting group 1if the ©proposed control share
acquisition would, if fully carried out, result
in any of the changes described in Indiana Code
§23-1-38-4(a) [describing fundamental changes in
corporate organization]." §23-1-42-9(b)(1l).

The United States contends that this section always
requires a separate vote by all shareholders and that the
last clause merely specifies that the vote shall be taken
by separate groups if the acquisition would result in one
of the 1listed transactions. Indiana argues that this
section requires a separate vote only if the acquisition
would result in one of the listed transactions. Because
it is unnecessary to our decision, we express no opinion
as to the appropriate interpretation of this section.

3An "acquiring person statement" 1is an information
statement describing, inter alia, the identity of the
{Footnote continued)




to pay the expenses of the meeting. §23-1-42-7. 1If the
acquiror does not deliver such a statement, or if the
shareholders do not vote to restore voting rights to the
shares, the corpcration may redeem the control shares from

the acquiror at fair market value, §23-1-42-10.

On March 10, 1986, Appellee Dynamics Corporation
owned 9.6% of the common stock of Appellant Cis
Corporation. On that day, four days after the Act went
into effect, Dynamics announced a tender offer for another
million shares in CTS; purchase of those shares would have

brought Dynamics' ownership interest in CTS up to 27.5%.

(Footnote 3 continued from previous page)
acquiring person and the terms of the proposed
acquisition. See §23-1-42-6.



Also on March 10, Dynamics filed suit in the United States
District Court for the Northern District of Illinois,
alleging that CTS had violated the federal securities laws
in a number of respects no longer relevant to these
proceedings., On March 27, the Board of Pirectors of CTS,
an Indiana corporation, elected to be governed by the
provisions of the Act, see §23-1-17-3.

Four days later, on March 31, Dynamics moved for
leave to amend its complaint to allege that the Act is
preempted by the Williams Act, 15 U.S.C. §§78m(d)-(e) &
78n(d)-(£f), and vioclates the Commerce Clause, Art. I, §8,
cl, 3. Dynamics sought a temporary restraining ofder, a
preliminary injunction, and declaratory relief against
CTS's use of the Act. On April 9, the District Court

ruled that the Act is preempted by the Williams Act and



granted Dynamics' motion for declaratory relief. 637 F.
Supp. 389. Relying on JUSTICE WHITE's plurality opinion

in Edgar v. MITE Corp., 457 U.S. 624 (1982), the court

concluded that the Act "wholly frustrates the purpose and
objective of Congress in striking a balance between the
investor, management, and the takeover bidder in takeover
contests.” 1Id., at 399. CIS moved for certification of
the judgment on this claim as final under Fed. Rule Civ.
Proc. 54(b). A week later, on April 16, the pistrict
Court certified this portion of the case as final. On the
same day, it issued an opinion accepting Qynamics] claim
that the Act violates the Commerce Clause, ihis holding
rested on the court's conclusion "that the substantial

interference with interstate commerce created by the [Act]

outweighs the articulated local benefits so as to create



an impermissible indirect burden on interstate commerce."
Id,, at 406.

Cis appealed the District Court's final holding on
the Williams Act claim to the Court of Appeals for the
Seventh Circuit under 28 Q.S.C. §1291; it appealed the
Commerce Clause holding under §1292(a). Because of the
imminence 6f CiS's annual meeting, the Court of Appeals
consolidated and expedited the two appeals. On April 23--
23 days after Dynamics first contested application of the
Act in the Qistrict Court--the Court of Appeals issued a
judgment affirming the Qistrict Court and an order stating
that an opinion would issue later. ?he opinion was issued
on May 28. 794 F. 24 250,

After disposing of a variety of questions not

relevant to this appeal, the Court of Appeals examined
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Dynamics' claim that the Williams Act preempts the Act.
The court looked first to JUSTICE WHITE's plurality

opinion in Edgar v. MITE Corp., supra, in which three

Justices concluded that the Williams Act preempts state
statutes that upset the balance between target management
and tender offeror, The court noted that some
commentators had disputed this view of the Williams Act,
Concluding instead that the Williams Act was "an anti-
takeover statute, expressing a view, however, benighted,
that hostile takeovers are bad." 1Id., at 262. It also
noted:

"[I]t is a big leap from saying that the
Williams Act does not itself exhibit much
hostility to tender offers to saying that it
implicitly forbids states to adopt more hostile
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regulations. ... But whatever doubts of the
Williams' Act preemptive intent we might
entertain as an original matter are stilled by
the weight of precedent.” 1Ibid.

the court had decided to apply the analysis of the
plurality, it found the case straightforward.

“Very few tender offers could run the gauntlet
that Indiana has set up. 1In any event, if the
Williams Act is to be taken as a congressional
determination that a month (roughly) is encugh
time to force a tender offer to be kept open, 50
days is too much; and 50 days is the minimum
under the Indiana act if the target corporation
so chooses." 1Id., at 262-263.

Finally, the court addressed Dynamic's Commerce

Clause challenge to the Act. Applying the balancing test

articulated in Pike v, Bruce Church, Inc., 397 U.S8. 137

{1970}, the court found the Act unconstitutional.

“Unlike a state's blue sky law the Indiana
‘statute is calculated to impede transactions
between residents of other states. For the sake
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of trivial or even negative benefits to its
residents Indiana is depriving nonresidents of
the valued opportunity to accept tender offers
from other nonresidents., ...

... Even if a corporation's tangible assets
are immovable, the efficiency with which they
are employed and the proportions in which the
earnings they generate are divided between
management and shareholders depends on the
market for corporate control-—-an interstate,
indeed international, market that the State of
Indiana 1s not authorized to opt out of, as in
effect it has done in this statute." 1Id., at
264.

Finally, the court addressed the "internal affairs"”

doctrine, a "“principle of conflict of laws ... designed. to

make

sure that the law of only one state shall govern the

internal affairs of a corporation or other association.”

ibid.

"We may assume without having to decide that
Indiana has a broad latitude in regqulating those
affairs, even when the consegquence may be to
make it harder to take over an Indiana
corporation .... But in this case the effect on
the interstate market in securities ang
corporate control is direct, intended, and
substantial .... [T]hat the mode of regulation
involves jiggering with the voting rights cannot
take it outside the scope of judicial review
under the commerce clause." 1Ibid.
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Accordingly, the court affirmed the pistrict Court.
Both Indiana and CTS filed jurisdictional statements.
We noted probable jurisdiction under 28 U.s.c. §1254(2},
479 U.s. ____ ¢ and now reverse.4
II
The first question in this case is whether the
Williams Act preempts the Indiana Act. As we have stated

frequently, a state statute is preempted

40n March 16, 1987, CTS and Dynamics settled several of
the disputes associated with Dynamics' tender offer for
shares of CTS. The case is hot moot, however, because the
judgment of this Court still affects voting rights in the
shares Dynamics purchased pursuant to the offer. If we
decided to affirm, Dynamics would continue to exercise the
voting rights it had under the judgment of the. Court of
Appeals that the Act was preempted and unconstitutional.
Because we decide today to reverse the judgment of the
Court of Appeals, CTS will have no voting rights in its
shares unless shareholders in Dynamics grant those rights
in a meeting held pursuant to the Act. See Settlement
Agreement, at 7, 8§12, reprinted in Letter from James A.
Strain, Counsel for CTS, to Joseph F. Spaniol, Clerk of
the United States Supreme Court {(Mar. 13, 1987).
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“*where compliance with both federal and state

regulations is a physical impossibility ...,"'
Florida Lime & Avocado Growers, Inc. v. Paul,
373 U.S. 132, 142-143 (1963), or where the state
‘law ‘stands as an obstacle to the accomplishment
and execution of the full purposes and _
objectives of Congress.' Hines v. Davidowitz,
312 U.s. 52, 67 (1941) ....," Ray v. Atlantic
Richfield Co., 435 U.S. 151, 158 (1978)}.

Because it is entirely possible for entities to comply
with Both the Williams Act and the Indiana Act, the Act
can be preempted only if it frustrates the purposes of the

federal Williams Act.

Our discussion begins with a brief summary of the
Williams Act. It was passed in 1968 in response to the
increasing number of hostile tender offers. Before
passage of the Williams Act, these transactions were not
Covered by.the disclosure requirements of the federal

securities laws. See Piper v. Chris-Craft Industries,
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Inc.,, 430 U.S. 1, 22 (1977). The Williams Act, backed by
regulations of the Securities and Exchange Commission,
imposes requirements in two basic areas, Eirst, it
requires the offeror to file a statement disclosing a
variety of information about the offer, including the
offeror's background and identity; the source of the funds
to be used in making the purchase; the purpose of the
purchase, including any plans to liquidate the company or
make major changes in its corporate structure; and the
extént of the offeror's holdings in the target company.
See 15 U.S.C. §78n(d) (1) (incorporating §78m{(d) (1) by
reference); 17 CFR §240,13d-1, .14d-3 (1986).

Second, the Williams Act and accompanying regulations
have established procedural rules to govern tender offers.

For example, stockholders who tender their shares may
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withdraw them during the first 15 business days of the
tender offer and, if the offeror has not‘purchased their
shares, any time after 60 days from commencement of the
offer. 15 q.S.C.'STBn(d)(S); 17 CFR §240.14d-7(a) (1).
The offer must remain open for at least 20 business days.
17 CER §240,14e-1(a). If more shares are tendered than
the offeror sought to purchase, purchases must be made on
a pro rata basis from each tendering shareholder. 15
Q.S.C. §78n(d) (6). The offeror must pay the same price
for all purchases; if the offering price is increased
before the end of the offer, those who already have
tendered must receive the benefit of the increased price.

1d., §78n(d) (7).
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?he Indiana Act differs in major respects fme the
Illinois statute that the Court considered in Edgar v.
MITE Corp., 457 U.s. 624 (1982). It is helpful to
summarize the features of that statute that motivated
JUSTICE WHITE, joined by Chief Justice Burger and JQSTICE
BLACKMUN {the plurality), to find it preempted by the
Williams Act. After reviewing the legislative history of
.the Williams Act, the plurality concluded that the
Williams Act struck a careful balance between the
interests of offerors and targe; companies and that any
state statute that "“upset" this balance was preempted by
the williams Act. 1Id., at 632-634. The plurality then
identified three features of the Illinois statute that
were thought to upset this balance and brought the

Illinois statute into conflict with the Williams Act.
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JUSTICE WHI?E'S opinion noted that the Illinois statute
provided for a‘20—day precommencement period during which
management could disseminate its views on the upcoming
offer to shareholders. During that same period, offerors
could not communicate their offers to shareholders.
Because Congress had deleted express precommencement
notice provisions from the Williams Act, the plurality
concluded that the Illinois provision “frustrate[d] the
objectives of the Williams Act," id., at 634. ?he
provision provided "the target company with additional
time within which to take steps to combat the offer."
This time was particularly valuable to management, because
it provided "a powerful tool to combat tender offers" by
biasing the information that would be before stockholders

during the days before the offer became effective. Ibid.
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Ihe second feature of the Illinois statute criticized
was that it provided for a hearing on the offer without
setting a "deadline for the completion of the hearing.”
Id., at 637. This permitted management, by insisting on a
hearing, "“to delay a tender offer indefinitely." Ibid.
The plurality noted that “'delay can seriously impede a

tender offer,'" ibid. (quoting Great Western United Corp.

v. Kidwell, 577 F. 2d 1256, 1277 (CA5 1978) (per Wisdom,
J.)), and that "Congress anticipated that investors and
the takeover offeror would be free to go forward without
unreasonable delay," id., at 639. Accordingly, the

plurality concluded that this provision, that allowed an

G
indefinite delay, conflicted with the Williams Act. -Phe

Arrediloremk
third feature of the Illinois statute that_ceneerned—theﬁgﬂr
A

eE;plunaléty was its provision that the fairness of tender
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offers would be reviewed by the Secretary of State of
Illinois. Noting that "Congress intended for investors to
.be free to make their own decisions," hﬁaconcluded that
"'[t]he state thus offers investor protection at the
expense of investor autonomy-—an approach guite in

conflict with that adopted by Congress.'® 1d., at 639-640

(quoting MITE Corp. v. Dixon, 633 F. 2d 486, 494 (CAa7

1980}).

As the plurality opinion in MITE did not represent

the views of a majority of the Court, 2> we are not bound

SJUSTICE WHITE's opinion on the preemption issue, 457
U.S., at 630-640, was joined only by Chief Justice Burger
and by JUSTICE BLACKMUN. Two Justices disagreed with
JUSTICE WHITE's conclusion., See id., at 646-647 (POWELL,
J., concurring in part} (concluding that the case was
moot; addressing the merits because the Court concluded
that the case was not moot; concluding that the Williams
Act did not preempt the statute challenged in MITE); id.,
at 655 (STEVENS, J., concurring in part and concurring in

e i (Footnote continued)
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by its reasoning. We need not gquestion that reasoning,
however, because we believe the Indiana Act passes muster
even under the broad interpretation of the Williams Act
articulated by JUSTICE WHITE in MITE. As we explained
supra, at 17-18, the overriding concern of the MITE
plurality was that the Illinois statute considered in that
case operatedAto favor management against offerors. By
contrast, the statute now before the Court protects the

independent shareholder against both of the contending

parties. Thus, the Act furthers a basic purpose of the

(Footnote 5 continued from previous page)

the judgment) ({concluding that the Williams Act did not
preempt the statute challenged in MITE). Four Justices
declined to address the question. See -id., at 655
(O' CONNOR, J., concurring in part) (declining to reach the
preemption question); id., at 664 (MARSBALL, J., with whom
BRENNAN, J. joined, dissenting) (concluding that the case
was  moot; declining to reach the preemption question);

id., at 667 {(REHNQUIST, J., dissenting) {same).
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Williams Act, “'placling] investors on an equal footing

with the takeover bidder,'" Piper v. Chris-Craft

Industries, 430 U.S. 1, 30 (1977) {(citation omitted)
(quoting the Senate Report accompanying the Williams Act,

S. Rep. No. 550, 90th Cong., 1lst Sess. 4 (1967)).6

6pynamics finds evidence ' of an intent to favor
management in several features of the Act. It argues that
the provision of the Act allowing management to opt into
the Act grants management a strategic advantage. See Ind.
Code § 23-1-17-3(b). Tender offerors will be reluctant to
take the expensive preliminary steps of a tender offer if
they do not know whether their efforts will be subjected
to the Act's requirements. But this provision is only a
temporary option available for the first seventeen months
after enactment of the Act. The Indiana legislature
reasonably could have concluded that corporations should
be allowed an interim period during which the Act did not
apply automatically, but that corporations could choose to
opt in during that period. It seems entirely reasonable
to grant management the right to choose whether the Act
should apply during this brief period.

The Act imposes some added expenses on the offeror,
requiring it, inter alia, to pay the costs of special
shareholder meetings to vote on the transfer of voting
rights, see §23-1-42-7., 1In our view, the expenses of such .
a meeting are fairly charged to the offeror. A
corporation pays the costs of annual meetings that it
holds to discuss its affairs. If an offeror--who has no
official position with the corporation--desires a special
meeting to be held, solely to discuss the voting rights of
the offeror, it 1is not unreasconahle to have the offeror
pay for the meeting. :

(Footnote continued)
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?he Indiana Act operates on the assumption, implicit

in the Williams Act, that independent shareholders faced
oo .

with tender offeroﬁfre at a disadvantage. By allowing
such shareholders to vote as a group, the Act protects
them from the coercive aspects of tender offers. 1If, for
example, a successful tender offer may be followed by a
purchase of nontendering shares at a depressed price,
individual shareholders may tender their shares--even if

they doubt the tender offer is in the corporation's best

interest—-to protect themselves from being forced to sell

(Footnote 6 continued from previous page)

Of course, by regulating tender offers, the Act
increases their expense and thus deters them somewhat, but
this type of reasonable regulation does not alter the
balance between management and offeror in any significant
way. The principal result of the Act 1is to grant
shareholders the power to deliberate collectively about
the merits of tender offers. This result is fully in
accord with the purposes of the Williams Act.
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their shares at a depressed price. As the SEC explains:
"The alternative of not accepting the tender offer is
virtual assurance that, if the offer is suqcessful, the
shares will have to be so0ld in the lower priced, second
step." SEC Exchange Act Release No. 21079 {(June 21,
1984), CCH Eed. Sec. Law Rep. 483,637, p. 86,916, See

Lowenstein, Pruning Deadwood in Hostile Takeovers: A

Proposal for Legislation, 83 Colum L. Rev. 249, 307-309

(1983)., 1In such a situation under the Indiana Act, the
shareholders as a group, acting in the corporation's best
interest, would reject the offer, although individual
_shareholders would be inclined to accept it. The desire
of the Indiana legislature to protect shareholders of

Indiana corporations from this type of coercive offer does
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not conflict with the Williams act. Rather, it furthers
that statute's overriding goal of protecting shareholders.
Moreover, in imﬁlementing this goal, the statute
avoids the problems the plurality discussed in MITE.
Unlike the MITE statute, the Indiana Act neither require
precommencement notification of the impending offer nor
biases the information available to shareholders. ﬁeither
does the Act impose an indefinite delay on tender offers.
Nothing in the Act prohibits an offeror from consummating
an offer on the twentieth business day, the earliest day
permitted under applicable federal regulations, see 17 CER
§240.14e-1(a) (1986). Nor does the Act allow the State
government to interpose its views of fairness between

willing buyers and sellers of shares of the target
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company. Rather, the Act allows shareholders to vote

collectively on the merits of the offer,

The Court of Appeals held that the Act is preempted
because of its view that the practical effect of the Act
is to delay consummation of tender offers until fifty days
after the commencement of the offer, As did the Court of
Appeals, Qynamics argues that no rational offeror would
purchase shares until it gains assurance that those shares
will carry voting rights. Because voting rights may not
be conferred any sooner than a shareholder meeting fifty
days after commencement of the offer, Dynamics concludes
that the Act imposes a fifty-day delay. This alleged
fifty-day delay is about three weeks longer than the

twenty-business—-day period the SEC has established as the
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minimum period for which a tender offer may be held open.
Ibid. This argument has several problems.

We disagree with the Court of Appeals' conclusion
that the Act necessarily imposes a fifty-day delay on
tender offers. The provisions of the Act do not preclude
an offeror from purchasing shares as soon as federal law
Permits, If the offeror fears an adverse shareholder vote
under the Act, it can make a conditional tender offer,
offering to accept shares subject to the condition that
the shares receive voting rights within a certain period
of time. The Williams Act permits tender offers to be
conditioned on the offeror's subsequently obtaining
regulatory approval. E.qg., SEC Exchange Act Release ﬁo.

34-16623 (Mar. 5, 1980), 3 CCH Fed. Sec. L. Rep. %24,2841,

p. 17,758; MacFadden Holdings, Inc. v. JB Acquisition
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Corp., 802 E.Zd 62, 70 (CAZ 1986). There is no reason to
doubt that this type of conditional tender offer would be
legitimate as well.”

Moreover, nothing in MITE suggested that any delay
imposed by state regulation, however short, would create a

conflict with the Williams Act. The plurality opinien

Tpynamics argues that conditional tender offers are not
an "adequate alternative, because they leave management in
place for three extra weeks, with "free rein to take other
defensive steps that will diminish the value of tendered
shares. " Brief for Appellee Dynamics Corporation of
America 37. We reject this contention. 1If a majority of
the target company's shareholders think the offer |is
attractive, it is likely that a majority will tender their
shares on the twentieth business day, and that a majority
of the target company's shareholders will vote to accord
voting rights to the offeror so that the transaction can
be consummated, Once the shares are tendered, the
opportunities for incumbent management to defeat the
tender offer by lobbying its own shareholders are greatly
reduced. Moreover, in the unlikely event that management
were to take action for the purpose of diminishing the
value of the corporation's shares, it may incur liability
under state law. But this problem does not control our
preemption analysis. Neither the Act nor any other
federal statute protects shareholders from the
mismanagement of corporate officers and directors. Cf.
Cort v. Ash, 422 U.S. 66, 84 (1975).
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argued only that the offeror should “"be free to go forward

without unreasonable delay." 457 U.S., at 639 (emphasis

added). 1In that case, the Court was confronted with an
indefinite delay and presented with no persuasive reason
why some deadline could not be established., By contrast,
the Indiana Act provides that full voting rights will be
vested--if this is ever to occur--fifty days after
commencement of the offer. This period is within the
sixty-day maximum period Congress established for tender
offers in 15 U.S.C. §78n{d) (5)., In light of the
complexity of arranging shareholder meetings for large
corporations, we do not believe that a fifty-day period
would be unreasonable,

Einally, we note tﬁat the Williams Act would preempt

a variety of state corporate laws of hitherto unguestioned




30.

validity if it were held to preempt any state statute that
Wf* |
hinders the free exercise of power after a successful
tender offer. state corporate laws commonly permit
corporations tp stagger the terms of their directors. See
Model Business Co;poration Act §37 (1969 draft); Revised
Model Business Corporation Act §8.06 (1984 draft)8, By
stagggring the terms of directors, and thus having annual
elections for only one class of directors each year,
corporations may delay for yeérs the time when a
successfﬁl offeror gains control of the board of
directors. Similarly, State corporation laws commonly

provide for cumulative voting. See Model Business

8Every state except Arkansas and California allows

classification of directors to stagger their terms of
office. See 2 Model Business Corporation Act Annotated
§8.06, p. 830 (Supp. 1986 to 3d ed.).
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Corporation Act §33, par. 4 (1969 draft); Revised Model

Business Corporation Act §7.28 (1984 draft).? By enabling

minority shareholders to assure themselves of

representation in each class of directors, cumulative

voting provisions can further delay the ability of

offerors to gain untrammeled authority over the affairs of

the target corporation. See Hochman & Folger, Deflecting

“Cumulative voting is a means devised to protect
minorities by providing a method of voting which
assures to a minority, if it is sufficiently
purposeful and cohesive, representation on the
board of directors to an extent roughly
proportionate to the minority's size, This is
achieved by permitting each shareholder ... to
cast the total number of his votes for a single
candidate for election to the board, or to
distribute such total among any number of such
candidates (the total number of his votes being
equal to the number of shares he 1is wvoting
multiplied by the number of directors to be
elected) . " Model Business Corporation Act
Annotated §33, Par. 4 comment (2d ed. 1971).

voting,

Every state in this country permits cumulative

See 2 Model Business Corporation Act Annotated

§7.28, pp. 675-677 (Supp. 1986 to 3d ed.).
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Takeovers: Charter and By-Law Techniques, 34 Bus. Law.

537, 538-539 (1984).

In our view, the possibiiity that the Indiana Act
will delay some tender offers is insufficient to infer a
conclusion that the Williams Act preempts the Act. If
Congress had intended to preempt all state laws that delay
the acquisition of voting control following a tender
offer, it would have said so explicitly. 1In our view, the
regulatory conditions the Act places on tender offers are
not inconsistent with either the text or the purposes of
the williams Act, Accordingly, we disagree with the Court
of Appeals' conclusion that the Williams Act preempts the
Indiana Act.

III
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AS an alternative basis for its decision, the Court

of Appeals held that the Act violates the Commerce Clause
of the Eederal Constitution. We now address this holding.
On its‘face, the Commerce Clause is nothing more than a
grant to Congress of the power '"[t]o requlate Commerce ...
among the several states ...." Art., I, §8, c¢l. 3. But it
has been settled for more than a century that the Clause

R Prohibits States from taking certain actions that inhibit

fl ;.4,‘,‘,[-— Lo ———
Jv»“#iwvajﬁfjthe free flow of trade between the States, E.g., Cooley
e - e WS
T
o _ Lﬁfagoard of Wardens, 12 How. 299 (1852). The Court's xS
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interpretation of “these great silences of the
LM’/ P

ﬂ]dvaMW&MM Constitution," H.P. Hood & Sons, Inc. v. Du Mond, 336 U.S.
. : . e

525, 535 (1949), has not always been easy to follow.
Rather, as the volume and complexity of commerce and

regulation has grown in this country, the Court has
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articulated a variety of tests in an attempt to describe

the difference between those requlations that the Commerce

Clause permits and those regulations that it prohibits.

See, e.g., Raymond Motor Transportation, Inc. v, Rice, 434
U.S. 429, 441, n. 15 (1978).

It is clear, however, that the principal objects of
dormant Commerce Clause scrutiny are statutes that

discriminate against interstate commerce, See,-e.q.,

Lewis v. BT Investment Managers, Inc¢., 447 U.S. 27, 36-37

(1980); Philadelphia v. New Jersey, 437 U.S. 617, 624

(1978). The Indiana Act is not such a statute., It has

the same effects on tender offers whether the offeror

resides in Indiana or not. Thus, it "“visits its effects

equally upon both interstate and local business, ' Lewis v.

BT Investment Managers, Inc., supra, at 36.

7 ot
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Dynamics nevertheless contends that the statute is
discriminatory because it will apply for the most part to
out-of—-state entities. This argument rests on the

contention that, as a practical matter, most hostile

-

tender offers are launched by offerors outside IndianqL’,,»f””";#mﬁ
But this arg:;giagipnsupported by any evidence in the ,;aqﬁpbbl&*é—

_fr/”g// Hun, 0¥
r LV \
-—avails Dynamics little, "“The fact that the burdenﬂﬂﬁzzn e

record
-~ e
e VIl

of a state regulation falls on some interstate companies 3 sl
!

does not, by itself, establish a claim of discrimination /rumad .

against interstate commerce." -Exxon Corp. V. Governor of

Maryland, 437 U.S. 117, 126 (1978). See Minnesota v.

Clover Leaf Creamery, 449 U.S. 456, 471-472 (1981)
(rejecting a claim of discrimination because the
challenged statute "regulate[d] evenhandedly ... without

regard to whether the [commerce] came from outside the
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State"); Commonwealth Edison Co. v, Montana, 453 U.S. 609,
619 (198l) (rejecting a claim of discrimination where the
“tax burden was borne according'to the amount ... consumed
and not according to any distinction between in-state and

out-of-state consumers"). Because nothing in the Indiana

a2 7L
W Tleradd -
Act imposes a greater burden on out-of-state blsinesses

A ﬁ"'%\-—/
+& J At

than it does on similarly situated Indiana businesses, we 22wt

S dang
reject the contention that the Act discriminates against of vrew,
' Con. tfFervy

interstate commerce. e b bt Grnm

&F el

This Court's recent Commerce Clause cases also have Lufhal—
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invalidated statutes that may &¥srupt interstate commerce 4ﬁ?¢ka
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by subjecting activities to inconsistent requlations, Lt
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E.g., Brown—Forman Distillers Corporation v. New York ;

State Liguor Authority, 476 U.S. ' » 106 5. Ct.

2080, 2087 (1986); Edgar v. MITE Corp., 457 .U.S. 624, 642
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{(1982) (plurality opinion of WHITE, J.): Kassel v,

Consolidated Freightways Corp., 450 U.S. 662, 671 (1981)

{plurality opinion of POWELL, J.). See Southern Pacific

Co. v. Arizona, 325 U.S. 761, 774 (1945) (noting the

"confusion and difficulty" that would attend the

“unsatisfied need for uniformity" in setting maximum

limits on train lengths); Cooley v, Board of Wardens, 12
How. 299, 319 (1852) (stating that the Commerce Clause
prohibits States from requlating subjects that “are in

their nature national, or admit only of one uniform
e
- LA o
system, or plan of regulation").//The Act poses no such
A

problem. So long as each State regulates voting rights

only in the corporations it has created, each corporation
will be subject to the law of only one State. ANILH_§:;ﬁ~“—,*f
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the administration of the affaits of the corporation").
Regulation by the laws ofthe various stgtes in which

shareholders reside,” or in which business is transacted,
could lead to fequlation so¢ inconsistent as to stifle . _.=
corporate/{:::rstate commerce utterly. Because the Act

presents no such danger, it passes this test as well

e e =
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<?,,~1~The Court of Appeals failed to appreciate the
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significance for Commerce Clause analysis of,ah5£a%e+ﬂ15”F
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traditional powerﬂto regulate corporate governance. As

Chief Justice Marshall explained:

{Second) of Conflict of Laws §304 (1969 draft) (conctluding e




o o
i ﬁ Corre e ét/&é.,dgl_éw :
; I'bﬁ»ﬂma!ﬁf o A‘.J
\'\ -iﬂrﬂé.‘ﬂﬂ@}g@‘éﬂ“' éfdﬁ‘“&&d—% -‘g’r&ﬁfd
\.M__, 2l Bl GrelS, ﬁ‘ﬁg}ﬁfs.i.,.-:\
if | e il Rt o
"A corporation is an artificial being, R
invisible, intangible, and existing only in s, e = T

contemplation of law. Being the mere creature
of law, it possesses only those properties which
the charter of creation confers upon it, either
expressly, or as incidental to its very
existence. These are such as are supposed best
calculated to effect the object for which it was
created," Dartmouth College v. Woodward, 4
Wheat. 518, 636 (1819).

See First National Bank of Boston v. Bellotti, 435 U.S. oy T4

765, 822-824 {(1978) (REHMQUIST, J., dissenting). Every

L

state in—+this—ecounrtry has enacted laws regulating

a

corporate governance.

g5 S e
transactions, and ﬁZ&ﬁfﬁ%ﬁﬂﬁﬁ%lhers, such laws necessarily

MAeet Cepfptin anpocity scf :
impedewtransagtions-in interstate commerce, For example, !
. A :

many states require supermajority votes to approve certain
important corporate actions, See, e.g., Model Business
Corporation Act §73 (1969 draft) (requiring approval of a
merger by a majority of all shares, rather than simply a

majority of votes cast); Revised Model Business

ﬁﬁi
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Corporation Act §11.03 (1984 dfaft) (same). By requiring
a greater vote for mergers than is required for other
transactions, these laws make it more difficult for
e
corporations to merge. State laws also freguently provide
‘ A
for "dissenters' rights" under which minority shareholders
who disagree with corporate decisions to take specified
actions are entitled to sell their shares to the
corporation at fair market value. See, e.g., Model

Business Corporation Act §§80-81 (1969 draft); Revised

Model Business Corporation Act §13.02 (1984 draft). By

e '
fquggzht;;;corporation to purchase the shares of
) . 4h4~6¢(:é;b42%4¢%—a_,
dissenting shareholders, these laws make—it—less
A
Ej#——preéitabLeaéer corporat101ﬁ tg engagétih the specified
. ‘ A
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/”“““’EBr is it novel for the Act to provide that a

rpurchaser of a share in a business can gain a right to

control the business only with the consent of other

owners, Section 27 of the Uniform Partnership Act
244A4£a~A ébﬂmudﬂmdm-

provides:
‘*’ﬂﬁw e ,éa-—'&wf—'uw

“A conveyance by a partner of his interest in a*”méb4-q%@4ﬁ
the partnership does not ..., as against the 4:ﬂﬂm&gg47 ~

other partners in the absence of agreement, Ao
entitle the assignee ... to interfere in the ’““”544¥*5;¢

management or administration of the partnership ?"Lff/—m

business or affairs, or to require any fer 0
information or account of partnership ‘
transactions, or to inspect the partnership L@gé;«%;
books; but it merely entitles the assignee to -C?.
receive in accordance with his contract the gé“‘#g,
profits to which the assidning partner would ‘z¢q4ﬁﬂw
otherwise be entitled.” 6 U.L.A. 353 (1969). ‘aa%ﬁa%a

See Uniform Limited Partnership Act § 19 (1916 draft)

. e
{similar provisions for limited partnerships), 6 U.L.A. -
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603; Revised Uniform Limited Partnership Act §§702, 704

(1976 draft), 6 U.L.A. 259, 261 (Supp. 1986) .10

All of these provisions share with the Act the

a1 o FLhES fons. 1
potential to r out-of-state transactions in
businesses organized under the laws of the enacting state.

Yet it never has been argtted that these laws offend the

M-)
Commerce Clause. “It i§ an accepted part of the business

¥ - Mot oty

landscape in this country that it isAéhe—pLace f states
A

o

to create corporations, to prescribe their powers, and to
: : Ayt : . .
define the rights tha% may-.be acquired by purchasing their

shares. We have noted in the past that "a State's power

10The Uniform Partnership Act has been adopted by every

state except Louisiana. 6 U.L.A., at 1 (Supp. 1986). The
Uniform Limited Partnership Act was adopted by 43 states.
6 U.L.A., at 559. A total of 30 states have adopted the
Revised Uniform Limited Partnership Act. 6 U.L.A., at 201
(1986 Supp.). The only states that have not adopted one
of the Uniform Limited Partnership Acts are Kentucky,
Louisiana, and Maine.
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to regulate commerce is never greater than in matters

traditionally of local concern." Kassel v. Consolidated

Freightways Corp., supra, at 670. It=iS—Qleaﬁubeﬁus*tﬂﬂtﬂzg’f’_

ﬁ? State law that limits its reach to defining the

attributes of shares in the enacting State's corporations

’ 4A¢K;¢~LV/'4aA~
is one that deals with a matter traditionally of local

A

e e, -

concern,
A

J—— = re s WY S
The Act furthers this concern in two related ways. F&uﬂhﬁ}#‘
e

First, as we have explained supra, at 22-25, thé Act is | 2.

v

designed to prevent hostile tender offers“from coercing f¢«~u¢
[\ At

shareholders into tendering their .shares. By allowing L"/l 9’5’

o — i_‘ /—«2/
abott the merits

shareholders to deliberate coOllectively

of offers, the Act helps to ensure that coercion--express
or implicit--will not subvert the efficient workings of

the free marketplace. Second, the Act helps to prohibit



44,

e g Redle

—
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. . e, .
involuntary changes in corporate management“é?ggstwln

. f
: /
situations where the offeror has offered a sufficiently

Ollptie fian.
high

price to convince the shareholders thatsthe offeror

can administer the corporation more benéficially than

)
incumbent management. By increasifg stability, the Act
z / -
encourages business\managers 0 eschew ephemeral profits

in favor of long-term i:;?stments that will provide
greater benefitsg to theﬂ&gcalTthdﬂnatioggiL’gponoQZ:

rJ
Dynamics responds to this point in several ways.

i . ‘ vesno-rsefnl
/9t | =

. £ . . .
function.. _Dynamics views the prospect of coercive tender

offers as/wholly illusory and contends that tender offers

72
should/;e favored, because theyArea locate corporate

[

asséts into the hands of the management who can use them

ost effectively. ©See generally Easterbrook & Fischel,

M“ﬂwmw

St
-0
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v
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The Proper Role of a Targeﬁ;iﬂggnagemeﬁt in Responding to

|

a TenqSE“pfﬁeﬁ¢:94nHarMm_LMMRQML_1161 (1981).
MM

bt e — it
B —

But Indiana's concern with coercive tender offers is
not groundless. Indeed, it has been recognized by the
Securities and Exchange Commission, see SEC Exchange Act
Release No. 21079 (June 21, 1984), CCH Fed. Sec. Law Rep.
183,637, p; 86,916, and by a number of scholarly
commentators, see, €,9g., Bradley & Rosenzweig, Defensive
stock Repurchases, 99 Harv. L. Rev, 1377, 1412-1413
(1986) ; Macey & McChesney, A Theoretical Analysis of
Corpofate Greenmail, 95 Yale L.J. 13, 20-22 (1985);
Lowenstein, Pruning Deadwood in Hostile Takeovers: A
Proposal for Legislation, 83 Colum. L. Rev. 249, 307-309
(1983). The Constitution does not require the states to

subscribe to any particular economic thecry. We are not
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inclined “to second-guess the empirical judgments of
lawmakers concerning the utility of legislation," Kassel

v. Consolidated Freightways Corp., supra, at 679 (BRENNAN,

J., concurring in the judgment). 1In our view, the

il
LAt 2 f%%il/—ﬂﬂfcf-{gzéé4, pat‘gawﬁgz
possibility of Coercioq1is_su£i4eéeﬂtlyaLeal_LQ~iuS%4£¥ '
' A E B e

AI_"VE./
the_Act as a reasonableattempt—to-promete—efficient Shals
corperate govermance, 2 éh“‘“'“?§4bu,4‘*l

*75ﬂSeeeﬁd, Dynamics argues that these-bepefits Tanmmoibe—

WMMT‘&—-—
suQDQLt~the-Act_becauee—%h31State “'has no legitimate

interest in protecting nonresident shareholders.'" Brief

for Appellee 21 (quoting Edgar v. MITE Corp., 457 U.S.
624, 644 (1982)). Dynamics relies heavily on the
statement in/MITE{that “[ilnsofar as the ... law burdens

out-of-state transactions, there is nothing to be weighed

in the balance to sustain the law." 457 U.S5., at 644.

P
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But that comment was made in reference to ﬁ\law that
applied as well to out-of-state corporations as toc in-

state corporations. We agree that Indiana has no interest

in protecting nonresident shareholders of nonresident

corporations. But the Act applies only to corporations

incorporated in Indiana. We reject the contention that
Indiana has no interest in protecting the shareholders of
such corporations from coercive transactions in the shares

of such corporations
/W_‘;

In any—-event, unlike the Illinois statute
A
invalidated in MITE, the Indiana Act applies only to
corporations that have a substantial number of

shareholders in Indiana. See Indiana Code §23-1-42-

4(a)(3). Thus, every application of the Indiana Act will
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4"6Laase. The Commerce Clause does not entitle entities to

48.

affect a substantial number of Indiana residents, whom

Indiana indisputably has an interest in protecting.

/// T
7 . . .
Dynafrics' argument that the Act is unconstitutional

3 o

ultimately rests on its contention that the—ﬁet will limit

the number of successful tender offers. But even 1f/trug,

+ Cormnar e CLArw-1re 4%¢¢4b4hffbt4d

this wdéuld not be_oi.gLeatﬂeoaeecn—andefat%ggggmmexgg_

engage in transactions that a State has reasonably, and
| = e gty
for nondiscriminatory reasonszs . The

Act's effects arise not from discrimination, but from the

o
M
s
o il
L

/ .
alterations Indiané has made in the available methods of
gaining control of Indiana corporations. We firmly have

rejected the "notion that the Commerce Clause protects the

particular structure or methods of operation in a ...

market." Exxon Corp. v. Governor of Marvland, 437 U.S.
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117, 127 (1978). Moreover, the Indiana statute is

designed to promote stable management of Indiana

}
corporations and to protect shareholders in those \

. . i
corporations from coercion, "[T]lhe power of the Statg to
: [

i
shelter its people from menaces to their health or safety
and from fraud, even when those dangers emanate from/

interstate commerce ... is deeply rooted in both our

history and our law." H.P. Hood & Sons, Inc. v. Du Mond,
336 U.S. 525, 533 (1949). wWe cannot agree that the Act is

so ineffective in accomplishing its purposes that it

e

—..-—""J-"

offends,theﬂCOmmencemClause71l“””w”

Iv

Laraaq (s 1

llcrs also contends that the Acf does not iolate the

Commerce Clause--regardless of #hegyburdens it )\imposey on
interstate commerce-—-because a corporation's decision to
be covered by the Act is purely ‘“private" activity beyond
the reach of the Commerce Clause. Because we reverse the
judgment of the Court of Appeals on other grounds, we have
no occasion to consider this argument.




On its face, the Indiana Control Share Acquisitions

C t enhandedly determines the attributes of shares
hapter ev Yy A s

of Indiana corporations. The Act does not conflict with
the/purposes of ,the Williams Act, but—helps—to—increase
s 1d i

& s A

. the Indiana legislature has
- e,

acted unwisely, apd—imposed—an<inefficient—framewsIK~on G;HszL,

r?Y,-Gorperafn-management, we may assume that the marketplace

will cause investors to shift their funds to corporations

incorporated in other States, or to opt out of the Act, ;Elﬁahel ~
| oy

and that directors will reincorporate their businesses >~

under ma;eweﬁf%cieng corporate laws iﬁ—ﬁefceﬂézz;ther /%i‘*

. gk
T s Lewledd axtewt Hoo -
States.x fhe Aca:f‘ﬂffects Z? interstate commerce, are—

justified by the State's interests in defining the

attributes of shares in its corporations and protecting
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these matters., Nor do we think it offends the

Constitution. Accordingly, we reverse the judgment of the

Court of Appeals.

It is so ordered.
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CTS Corporation v. Dynamics Corporation 28 Py
March 21, 1987 draft >
mu&wp
/_gquﬁwg JUSTICE POWELL delivered the opinion of the Court.
Fhanda Lot
5?? /%Mw@gp This case presents the questlons whether the Control
Ao dorfannsfid,

28 4 ; gﬂ Share Acquisitions Chapter of the Indiana Business
<3/¢M¢4i?? Corporation Law, Ind. Code §§23-1-42-1 et seq. (1986), is

T
ygi) / N preempted by the Williams Act, 15 U.S.C. §§78m(d)-(e) &

78n(d)-(f}, or violates the Commerce Clause of the Federal

Constitution, Art. I, § 8, cl. 3.

On March 4, 1986, the Governor of Indiana sighed a

revised Indiana Business Corporation Law. That law

included the Control Share Acquisitions Chapter (the Act)
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at issue in this case. After July 31, 1987f the act
automatically will apply to any corporation incorporated
in Indiana, Ind. Code §23-1-17-3(a), unless it amends its
articles of incorporation or bylaws to opt out of the Act,
§23-1-42-5, Before that date, any Indiana corporation can
opt into the Act by resolution of its board of directors.
§23-1-17-3(b}. The Act applies only to “issuing public
corporations." The term "corporation” includeé only
corporations incorpofated in Indiana. See §23-1-20-5, An
"issuing public corporation" is defined as:

"a corporation that has:
(1) one hundred (100) or more shareholders;
(2) its principal place of business, its
principal office, or substantial
assets within Indiana:; and
(3) either:
(A) more than ten percent (10%) of its
shareholders resident in Indiana:;
(B) more than ten percent (10%) of its
shares owned by Indiana
residents; or
(C) ten thousand (10,000} shareholders
resident in Indiana."
§23~1-42-4(a).



The Act focuses on the acquisition of “"control
shares" in issuing public corporations. ©Under the Act, an
entity acquires “control shares" whenever it acquires
shares that bring its interest in the corporation above
any of three thresholds: 20%, 33 1/3%, or 50%. §23-1-42-
1. &An entity that acquires control shares does not
necessarily acquire the voting rights. Rather, it gains
those rights only "to the extent granted by resolution
approved by the shareholders of the issuing public
corporation."” §23-1-42-3%. Section 9 requires a majority

vote of all disinterestedl shareholders for passage of

liInterested shares" are shares with respect to which
the acquiror, an officer of the target corporation, or an
inside director of the corporation “can exercise or direct
the exercise of the voting power." §23-1-42-4. So long
as the record date passes before the acquiror purchases
shares pursuant to the tender offer, the purchased shares
will not be "interested shares" within the meaning of the
Act; although the acquiror may own the shares on the date
of the meeting, it will not “exercise ... the voting
(Footnote continued)
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such a resolution., §23-1-42-9(b). The practical effect
of this requirement is to condition acquisition of control
of a corporation on approval of a majority of the

preexisting disinterested shareholders.?2

(Footnote 1 continued from previous page)’
power* of the shares.

As a practical matter, it seems 1likely that the
record date usually will pass before shares change hands.
Under SEC regulations, the shares cannot be purchased
until 20 business days after the offer commences. 17 CFR
§240.14e-1(a). If the acquiror seeks an early resolution
of the issue-—as most acquirors will--the meeting required
by Indiana Code §23-1-42-7 must be held no more than fifty
calendar days after the offer commences, about three weeks
after the earliest date on which the shares could be
purchased. The Act specifically requires management to
give notice of the meeting "as promptly as reasonably
practicable ,.. to all shareholders of record as of the
record date set for the meeting." §23-1-42-8(a). It
seems likely that management of the target corporation
would violate this obligation if they delayed setting the
record date and sending notice until after twenty business
days had passed. Thus, we assume that the record date
usually will be set before the date on which federal law
first permits purchase of the shares,

2The United States and Appellee Dynamics Corporation
suggest that the Act requires a second vote by all
shareholders of record. Brief for the SEC and United
States as Amicus Curiae 5, n. 6; Brief for Appellee
Dynamics Corporation of America 3, n. 5. Intervenor
Indiana disputes this interpretation of the Act. Brief of
Intervenor-Appellant 1Indiana 29, n. *, The relevant
paragraph of the Act provides:
(Footnote continued)
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The shareholders decide whether to confer rights on
the control shares at the next meeting of the
shareholders. By complying with the Act, the acquiror can
require management of the corporation to hold a special
meeting to consider the issue within 50 days. To do so,

it must deliver an acquiring person statement3 and agree

(Footnote 2 continued from previous page)
“[Tlhe resolution must be approved by:

{1) each voting group entitled to vote
separately on the proposal by a majority of all
the votes entitled to be cast by that voting
group, with the holders of the outstanding
shares of a class entitled to vote as a separate
voting group 1if the proposed c¢ontrol share
acquisition would, if fully carried out, result
in any of the changes described in Indiana Code
§23-1-38-4(a) [describing fundamental changes in
corporate organization]." §23-1-42-9(b)(1}.

The United States contends that this section always
requires a separate vote by all shareholders and that the
last clause merely specifies that the vote shall be taken
by separate groups if the acquisition would result in one
of the 1listed transactions, Indiana argques that this
section requires a separate vote only if the acquisition
would result in one of the listed transactions. Because
it is unnecessary to our decision, we express no opinion
as to the appropriate interpretation of this section.

3An *acquiring person statement" is an information
statement describing, inter alia, the identity of the
, (Footnote continued)




to pay the expenses of the meeting. §23-1-42-7. If the
acquiror does not deliver such a statement, or if the
shareholders do nﬁt vote to restore voting rights to the
shares, the corporation may redeem the control shares from

the acquiror at fair market value., §23-1-42-10.

On March 10, 1986, Appellee Dynamics Corporation
owned 9.6% of the common stock of Appellant CTS
Corporation, On that day, four days after the Act went
into effect, Dynamics announced a tender coffer for another
million shares in CTS; purchase of those shares would have

brought Dynamics' ownership interest in CTS up to 27.5%.

({Footnote 3 continued from previous page)

acquiring person  and the terms of the proposed
acquisition. See §23-1-42-6,



Also on March 10, Dynamics filed suit in the United States
District Court for the Northern District of Illinois,
alleging that CTS had violated the federal securities laws
in a number of respects no longer relevant to these
proceedings. On March 27, the Board of pirectors of CTS,
an Indiana corporation, elected to be governed by the
provisions of the Act, see §23-1-17-3.

Eour days later, on March 31, pynamics moved for
leave to amend its complaint to allege that the Act is
preempted by the Williams Act, 15 U.S5.C. §§78m{d)-(e) &
78n(d)-(f), and violates the Commerce Clause, Art. I, §8,
cl, 3. pynamics sought a temporary restraining order, a
preliminary injunction, and declaratory relief against
CTS's use of the Act. On April 9, the District Court

ruled that the Act is preempted by the Williams Act and



granted Dynamics' motion for declaratory relief. 637 F.
Supp. 389. Relying on JUSTICE WHITE's plurality opinion

in Edgar v. MITE Corp., 457.U0.S. 624 (1982), the court

concluded that the Act "wholly frustrates the purpose and
objective of'Congress in striking a balance between the
investor, management, and the takeover bidder in takeover
contests.™ 1Id., at 399. CTS moved for certification of
the judgment on this claim as final under Fed. Rule Civ.
Proc. 54(b). B week later, on April 16, the District
Court certified this portion of the case as final. On the
same day, it issued an opinion accepting Dynamics' claim
that the Act violates the Commerce Clause. This holding
rested on the court's conclusion “that the substantial
interference with interstate commerce created by the [Act]

outweighs the articulated local benefits so as to create



an impermissible indirect burden on interstate commerqe.“
1d., at 406.

CTS appealed the District Court's final holding on
the Williams Act claim to the Court of Appeals for the
Seventh Circuit under 28 U.S.C. §1291; it appealed the
Commerce Clause holding under §1292(a). Because of the
imminence of CTS's annual meeting, the Court of Appeals
consolidated and expedited the two appeals. On April 23--
23 days after Dynamics first contested application of the
Act in the District Court--the Court‘of Appeals issued a
judgment affirming the pistrict Court and an order stating
that an opinion would issue later. The opinion was issued
on May 28. 794 F. 2d 250.

After disposing of a variety of guestions not

relevant to this appeal, the Court of Appeals examined
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Dynamics' claim that the Williams Act preempts the Act.
The court looked first to JUSTICE WHITE's plurality

opinion in Edgar v. MITE Corp., supra, in which three

Justices concluded that the Williams Act preempts state
statutes that upset the balance between target management
and tender offercr, The court noted that some
commentators had disputed this view of the Williams Act,
concluding instead that the Williams Act was "an anti-
takeover statute, expressing a view, however, benighted,
that hostile takeovers are bad.” 1Id., at 262. It also
noted:

“[Ijt is a big leap from saying that the
Williams Act does not itself exhibit much
hostility to tender offers to saying that it
implicitly forbids states to adopt more hostile
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MITE

11. -

regulations. ... But whatever doubts of the
Williams' Act preemptive intent we might
entertain as an original matter are stilled by
the weight of precedent." 1Ibid.

the court had decided to apply the analysis of the
plurality, it found the case straightforward.

"Very few tender offers could run the gauntlet
that Indiana has set up. 1In any event, if the
Williams Act is to be taken as a congressional
determination that a month (roughly} is enough
time to force a tender offer to be kept open, 50
days is too much; and 50 days is the minimum
under the Indiana act if the target corporation
so chooses." 1Id., at 262-263.

Finally, the court addressed Dynamic's Commerce

Clause challenge to the Act. Applying the balancing test

articulated in Pike v. Bruce Church, Inc¢., 397 U.8. 137

(1970), the court found the Act unconstitutional.

“Unlike a state's blue sky law the Indiana
statute is calculated to impede transactions
between residents of other states. For the sake
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of trivial or even negative benefits to its
residents Indiana is depriving nonresidents of
the valued opportunity to accept tender offers
from other nonresidents. ...

... Even if a corporation's tangible assets
are immovable, the efficiency with which they
are employed and the proportions in which the
earnings they generate are divided between
management and shareholders depends on the
market for corporate control--an interstate,
indeed international, market that the State of
Indiana is not authorized to opt out of, as in
effect it has done in this statute.” Id., at
264,

Finally, the court addressed the "internal affairs"

doctrine, a “principle of conflict of laws ... designed to

make

sure that the law of only one state shall govern the

internal affairs of a corporation or other association,"

Ibid.

"We may assume without having to decide that
Indiana has a broad latitude in regulating those
affairs, even when the consequence may be to
make it harder to take over an Indiana
corporation .... But in this case the effect on
the interstate market in securities and
corporate control is direct, intended, and
substantial .... [T]lhat the mode of regulation
involves jiggering with the voting rights cannot
take it outside the scope of judicial review
under the commerce clause." 1Ibid.
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Accordingly, the court affirmed the District Court.
Both Indiana and CTS filed jurisdictional statements.
We noted probable jurisdiction under 28 U.S.C. §1254(2),
479 U.s. _ and now reverse.4
II
lThe first question in this case is whether the
Williams Act preempts the Indiana Act. As we have stated

frequently, a state statute is preempted

40n March 16, 1987, CTS and Dynamics settled several of
the disputes associated with Dynamics' tender offer for
shares of CTS. The case is not moot, however, because the
judgment of this Court still affects voting rights in the
shares Dynamics purchased pursuant to the offer. If we
decided to affirm, Dynamics would continue to exercise the
voting rights it had under the judgment of the Court of
Appeals that the Act was preempted and unconstitutional.
Because we decide today to reverse the judgment of the
Court of Appeals, CTS will have no voting rights in its
shares unless shareholders in Dynamics grant those rights
in a meeting held pursuant to the Act. See Settlement
Agreement, at 7, 8§12, reprinted in Letter from James A,
Strain, Counsel for CTS, to Joseph F. Spaniol, Clerk of
the United States Supreme Court (Mar. 13, 1987).
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"'where compliance with both federal and state
regulations is a physical impossibility ...,'
Florida Lime & Avocado Growers, Inc. v. Paul,
373 U.S. 132, 142-143 (1963), or where the state
'law stands as an obstacle to the accompl ishment
and execution of the full purposes and
objectives of Congress.' Hines v. Davidowitz,
312 U.s. 52, 67 (1941) ...." Ray v. Atlantic
Richfield Co., 435 U.S. 151, ISEX(19795.

Because it is entirely possible for entities to comply

with both the Williams Act and the Indiana Act, the Act

can be preempted only if it frustrates the purposes of the

federal Williams Act.

Our discussion begins with a brief summary of the

Williams Act. It was passed in 1968 in response to the

increasing number of hostile tender offers. Before

passage of the Williams Act, these transactions were not

covered by the disclosure requirements of the federal

securities laws. See Piper v. Chris—-Craft Industries,
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Inc., 430 U.S. 1, 22 (1977). The Williams Act, backed by
regulations of the Securities and Exchange Commission,
imposes requirements in two basic areas. First, it
requires the offeror to file a statement disclosing a
variety’of information about the offer, including the
offeror's background and identity; the source of the funds
to be used in making the purchase; the purpose of the
purchase, including any plans to liquidate the company or
make major changes in its corporate structure; and the
extent of the offeror's holdings in the target company.
See 15 U.S.C. §78n(d) (1) (incorporating §78m(d) (1) by
reference); 17 CFR §240.13d-1, .14d-3 (1986).

Secbnd, the Williams Act and accompanying regulations
have established procedural rules to govern tender offers,

For example, stockholders who tender their shares may
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withdraw them during the first 15 business days of the
tender offer and, if the offeror has not purchased their
shares, any time after 60 days from commencement of the
offer. 15 Uu.s.cC. §78n(d) (5): 17 CFR §240.14d-7(a)(1).
The offer must remain open for at least 20 business days.
17 CER §240.14e-1(a). If more shares are tendered than
the offeror sought to purchase, purchases must be made on
a pro rata basis from each tendering shareholder. 15
U.S.C. §78n(d) (6). The offeror must pay the same price
for all purchases; if the offering price is increased
before the end of the offer, those who already have
tendered must reéeive the benefit of the increased price,

1d., §78n(d) (7).
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The Indiana Act differs in major respects from the
Illinois statute that the Court considered in Edgar v.
MITE Corp., 457 U.S. 624 (1982). It is helpful to
summarize the features of that statute that motivated
JUSTICE WHITE, joined by Chief Justice Bﬁrger and JUSTICE
BLACKMUN (the plurality), to find it preempted by the
Williams Act., After reviewing the legislative history of
the Williams Act, the plurality concluded that the
Williams Act struck a careful balance between the
interests of offerors‘and target companies and that any
state statute that -"upset" this balance was preempted by
the williams Act., 1Id., at 632-634. The plurality then
identified three features of the Illinois statute that
were thought to upset this balance and brought the

Illinois statute into conflict with the Williams Act.
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JUS?ICE WHITE's opinion noted that the Illinois statute
provided for a 20-day precommencement period during which
management could disseminate its views on the upcoming
offer to shareholders. During that same period, offer<)//1'1:,:~:";«2“2

ﬁ -
could not §0mmunicate their offers to shareholders. G&at"
Because Congress had deleted express precommencement ;Zz?ZZZ::%%

‘ :

notice provisions from the Williams Act, the plurality f@ﬁﬁz¢;Lﬁ
concluded that the Illinois provision "frustrate[d] the
objectives of the Williams Act," id., at 634. The
provision provided “the target company with additional
time within which to take steps to combat the offer."”
This time was particularly valuable to management, because
it prdvided "a powerful tool to combat tender offers" by

biasing the information that would be before stockholders

during the days before the offer became effective. 1Ibid.
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The second feature of the Illinois statute criticized

was that it provided for a hearing on the offer without

setting a “deadline for the completion of the hearing."

1d,, at 637. This permitted management, by insisting on a

hearing, "to delay a tender offer indefinitely." 1Ibid.
The plurality noted that “'delay can seriously impede a

tender offer,'"” ibid. (quoting Great Western United Corp.

v. Kidwell, 577 F. 24 1256, 1277 (CA5 1978) (per Wisdom,
J.)), and that “Congress anticipated that investors and
the takeover offeror would be free to go forward without
unreasonable delay," id., at 639. Accordingly, the

plurality concluded that this provision, that allowed an

indefinite delay, conflicted with the Williams Act. The

Ry

third troublesome feature of the Illinois statute was its

provision that the fairness of tender offers would be

prs
Flao

g hte
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reviewed by the secretary of Statg of Illinois. Noting
that "Congress intended for investors to be free to make
their own decisions," the plurality concluded that "'[t]he
state thus offers investor protection at the expense of
investor autonomy--an approach quite in conflict with that
adopted by Congress.'" 1Id., at 639-640 {(quoting MITE

Corp. v. Dixon, 633 F, 24 486, 494 (CA7 1980)).

C

As the plurality opinion in MITE did not represent

the views of a majority of the Court, 2 we are not bound

5JUSTICE WHITE's opinion on the preemption issue, 457
U.s., at 630-640, was joined only by Chief Justice Burger
and by JUSTICE BLACKMUN. Two Justices disagreed with
JUSTICE WHITE's conclusion. See id., at 646-647 (POWELL,
J., concurring in part) (concluding that the case was
moot; addressing the merits because the Court concluded
that the case was not moot; concluding that the Williams
Act did not preempt the statute challenged in MITE); id.,
at 655 (STEVENS, J., concurring in part and concurring in
the judgment) (concluding that the wWilliams Act did not
preempt the statute challenged in MITE). Four Justices
declined to address the question. See -id., at 655

{(Footnote continued)
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by its reasoning. We need not question that reasoning,
however, because we believe the Indiana Act passes muster
even under the broad interpretation of the Williams Act

articulated by JUSTICE WHITE in MITE. As we explained
supra, at 17-18, the overriding concern of the MITE
plurality was that the Illinois statute considered in that
case operated to favor management against offerors., MBy
contrast, the statute now before the Court protects the
independent shareholder against both of the contending

parties. Thus, the Act furthers a basic purpose of the

Williams Act, “'plac[ing] investors on an equal footing

{Footnote 5 continued from previous page)

(O'CONNOR, J., concurring in part) (declining to reach the
preemption question); id., at 664 (MARSHALL, J., with whom
BRENNAN, J. joined, dissenting) (concluding that the case
was moot; declining to reach the preemption question):;
id., at 667 (REHNQUIST, J., dissenting) (same).
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with the takeover bidder,'" Piper v. Chris-Craft

Industries, 430 U.S. 1, 30 (1977) (citation omitted)
{quoting the Senate Report accompanying the wWilliams Act,

S. Rep. No. 550, 90th Cong., lst Sess. 4 (1967)).6

6Dynamics finds evidence of an intent to favor

management in several features of the Act. It argues that
the provision of the Act allowing management to opt into
the Act grants management a strategic advantage. See Ind.
Code § 23-1-17-3(b). Tender offerors will be reluctant to
take the expensive preliminary steps of a tender offer if
they do not Know whether their efforts will be subjected
to the Act's requirements., But this provision is only a
temporary option available for the first seventeen months
after enactment of the Act. The Indiana legislature
reasonably could have concluded that corporations 'should
be allowed an interim period during which the Act did not
apply automatically, but that corporations could choose to
opt in during that period. It seems entirely reasonable
to grant management the right to choose whether the Act
should apply during this brief period.

The Act imposes some added expenses on the offeror,
requiring it, inter alia, to pay the costs of special
shareholder meetings to vote on the transfer of voting
rights, see §23-1-42-7. 1In our view, the expenses of such
a meeting are fairly <charged to the offeror. A
corporation pays the costs of annual meetings that it
holds to discuss its affairs. If an offeror--who has no
official position with the corporation--desires a special
meeting to be held, solely to discuss the voting rights of
the offeror, it is not unreasonable to have the offeror
pay for the meeting.

Of course, by regulating tender offers, the Act
increases their expense and thus deters them somewhat, but
this type of reasonable regulation does not alter the

{Footnote continued)
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The Indiana Act operates on the assumption, implicit
in the williams Act, that independent shareholders faced
with tender offers often are at a disadvantage. By
allowing such shareholdefs to vote as a droup, the Act
protects them from the coeréive aspects Z%:E?Eggi offers.
1f, for example, a successful tender offer may be followed
by a purchase of nontendering shares at a depressed price,
individual shareholders may tender their shares--even if
they doubt the tender offer is in the'corporation's best

interest-—-to protect themselves from being forced to sell

their shares at a depressed price. As the SEC explains:

(Footnote 6 continued from previous page)

balance between management and offeror in any significant
way. The principal result of the Act 1is to grant
shareholders the power to deliberate collectively about
the merits of tender offers. This result is fully in
accord with the purposes of the Williams Act.

~
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"The alternative of not accepting the tender offer is
virtual assurance that, if the offer is successful, the
shares will have to be sold in the lower priced, second
step.” SEC Exchange Act Release No. 21079 (June 21,

1984), CCH Fed. Sec. Law Rep. 483,637, p. 86,916. See

Lowenstein, Pruning Deadwood in Hostile Takeovers: A

Proposal for Legislation, 83 Colum L. Rev. 249, 307-309

(1983) . 1In such a situation under the Indiana Act, the
shareholders as a group, acting in the corporation's best
interest, would reject the offer, although individual
f%mauz ] ) )
shareholders wotutd be inclined to accept it. The desire
of the Indiana legislature to protect shareholders of
Indiana corporations from this type of coercive offer does
not conflict with the Williams Act. Rather, it furthers

that statute's overriding goal of protecting shareholders.
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Moreover, in implementing this goal, the statute
avoids the problems the plurality discussed in MITE.
Unlike the MITE statute, the Indiana Act. neither require,
precommencement notification of the impending offer nor
biases the information available to shareholders. Neither
does the Act impose an indefinite delay on tender offers.

Nothing in the Act prohibits an offeror from consummating

an offer on the twentieth business day, the earliest day

permitted under applicable federal regulations, see 17 CFR

§240.14e-1(a) (1986). Nor does the Act allow the State
government to interpose its views of fairness between
willing buyers and sellers of shares of the target

company. Rather, the Act allows shareholders to vote

collectively on the merits of the offer.
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The Court of Appeals held that Ehe Act is preempted
because of its view that the practical effect of the Act
is to delay consummation of tender offers until fifty days
after the commencement of the offer, As did the Court of
Appeals, Dynamics argques that no rational offeror would
purchase shares until it gains assurance that those shares
will carry voting rights, Because voting rights may not
be conferred any sooner than a shareholder meeting fifty
days after commencement of the offer, Dynamics concludes
that the Act imposes a fifty—-day delay. This alleged
fifty-day delay is about three weeks longer than the
twenty-business-day period the SEC has established as the
minimﬁm period for which a tender offer may be held open.

Ibid. This argument has several problems.
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We disagree with the Court of Appeals' conclusion
that the Act necessarily imposes a fifty-day delay on
tender offers. The provisions of the Act do not preclude
an offeror from purchasing shares as soon as federal law
permits. 1If the offeror fears an adverse shareholder vote
under the Act, it can make a conditional tender offer,
offering to accept shares subject to the condition that
the shares receive voting rights within a certain period
of time. The Williams Act permits tender offers to be
conditioned on the offeror's subsequently obtaining
requlatory approval. E.gq., SEC Exchange Act Release No.
34-16623 (Mar..5, 1980}, 3 CCH Eed. Sec. L. Rep. 124,2841,

p. 17,758; MacFadden Holdings, Inc., v. JB Acquisition

Corp., 802 F.2d 62, 70 (CA2 1986). There is no reason to
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doubt that this type of conditional tender offer would be
legitimate as well.?

Moreover, nothing in MITE suggested that any delay
imposed by state regulation, however short, would create a
conflict with the Williams Act. The plurality opinion

argued only that the offeror should “be free to go forward

TDynamics argues that conditional tender offers are not
an adequate alternative, because they leave management in
place for three extra weeks, with Y"free rein to take other
defensive steps that will diminish the value of tendered
shares." Brief for Appellee Dynamics Corporation of
America 37. We reject this. contention. If a majority of
the target company's shareholders think- the offer is
attractive, it is likely that a majority will tender their
shares on the twentieth business day, and that a majority
of the target company's shareholders will vote to accord
voting rights to the offeror so that the transaction can
be consummated. Once the shares are tendered, the
opportunities for incumbent management to defeat the
tender offer by lobbying its own shareholders are greatly
reduced. Moreover, "in the unlikely event that management
were to take action for the purpose of diminishing the
value of the corporation's shares, it may incur liability
under state law. But this problem does not c¢ontrol our
preemption analysis. Neither the Act nor any other
federal statute pretests.shareholders from the
mismanagement of dorporate officers and directors. Cf.
Cort v. Ash, 422 0i{s5. 66, 84 (1975).

/
(¢t asmrenc PA@LF/&AW
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without unreasonable delay." 457 U.S., at 639 (emphasis

added). 1In that case, the Court was confronted with an
indefinite delay and presented with no persuasive reason
why some deadline could not be established. By contrast,
the Indiana Act provides that full voting rights will be
vested--if thi§I;%§§§g?bﬁg¥%§§§¥—;%ﬁgt;‘g:;jd:¥?jr:7
commencement of the offer. This period is within the
sixty-day maximum period Congress established for tender
offers in 15 U.S.C. §78n(d) {5). 1In light of the
complexity of arranging shareholder meetings for large
corporations, we do not believe that a fifty-day period
would be unreasonable.

Finally, we note that the Williams Act would preempt

a variety of state corporate laws of hitherto unquestioned

validity if it were held to preempt any state statute that
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ey Gt ove eheboep

Xg;;ders the free exercise of power after a successful
tender offer. State corporate laws commonly permit
corporations to stagger the terms of their directors. See
Model Business Corporation Act §37 (1969 draft):; Revised
Model Business Corporation Act §8.06 (1984 draft)8. By
staggering the terms of directors, and thus having annual ~

elections for only one class of directors each year,

corporations may delay ﬁijzzfa§ﬁ the time when a

successful offeror gains control of the board of

directors. Similarly, state corporation laws commonly

provide for cumulative voting, See Model Business

Corporation Act 8§33, par. 4 (1969 draft); Revised Model

8Every state except Arkansas and California allows

classification of directors to staagger their terms of
office. See 2 Model Business Corporation Act Annotated
§8.06, p. 830 (Supp. 1986 to 3d ed.}.



Business Corporation Act §7.28 (1984 draft).”?

minority shareholders to assure themselves of

representation in each class of directors, cumulative

voting provisions can further delay the ability of

offerors to gain untrammeled authority over the affairs of
the target corporation.

Takeovers:

Charter and By-Law Techniques, 34 Bus. Law.

537,

538-539 (1984).

"Cumulative voting is a means devised to protect
minorities by providing a method of voting which
assures to a minority, if it is sufficiently
purposeful and cohesive, representation on the
board of directors to an extent roughly
proportionate to the minority's size. This is
achieved by permitting each shareholder ... to
cast the total number of his votes for a single
candidate for election to the board, or to
distribute such total among any number of such
candidates (the total number of his votes being
equal to the number of shares he 1is voting
multiplied by the number of directors to be
elected)."” Model Business Corporation Act
Annotated §33, Par. 4 comment (2d ed. 1971).

Every state 1in this country permits cumulative

(Footnote continued)

By enabling

See Hochman & Folger, Deflecting
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In our view, the possibility that the Indiana Act t3g

| V.Y Vg
will delay some tender offers‘is insufficient to infer a
conclusion that the Williams Act preempts the Act. If
Congress had intended to preempt all state laws that delay
the acquisition of voting control following a tender
offer, it would have said so explicitly. In our view, the
regulatory conditions the Act places on tender offers are
not inconsistent with either the text or the purposes of
the Williams Act. Accordingly, we disagree with the Court
of Appeals' conclusion that the Williams Act preempts the

Indiana Act.

III

(Footnote 9 continued from previous page)
voting. See 2 Model Business Corporation Act Annotated
§7.28, pp. 675-677 (Supp. 1986 to 3d ed.).
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As an alternative basis for its decision, the Court
of Appeals held that the Act violates the Commerce Clause
of the Eederal Constitution. We now address this holding.
On its face, the Commerce Clause is nothing more than a
grant to Congress of the power “[t]o regulate Commerce ...
among the several States ...." Art. I, §8, cl. 3. But it
has been settled for more than a century that the Clause
prohibits States from taking certain actions directed

against commerce between the States. E.g., Cooley v.

Board of Wardens, 12 How. 299 (1852). The Court's
interpretation of "these great silences of the

Constitution, " H.P. Hood & Sons, Inc., v. Du Mond, 336 U.S.

525, 535 (1949), has not always been easy to follow.
Rather, as the volume and complexity of commerce and

regulation has grown in this country, the Court has
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articulated a variety of tests in an attempt to describe

the difference between those regulations that the Commerce

Clause permits and those regqgulations that it prohibits.

See, e.g., Raymond Motor Transportation, Inc. v. Rice, 434

U.S5. 429, 441, n. 15 (1978).

It is clear, however, that the principal objects of
dormant Commerce Clause scrutiny are statutes that
discriminate against interstate commerce. See, e.q.,

Lewis v. BT Investment Managers, Inc., 447 U.S. 27, 36-37

(1980) ; Philadelphia v. New Jersey, 437 U.S. 617, 624

(1978} . See generally Regan, The Supreme Court and State

Protectionism: Making Sense of the Dormant Commerce

Clause, 84 Mich., L. Rev. 1091 (1986), The Indiana Act is

not such a statute. It has the same effects on tender
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offers whether the offeror resides-—in-frétana or not.

Thus, it "visits its effects equally upon both interstate

and local business," Lewis v. BT Investment Managers,

Inc,.,, supra, at 36.

Dynamics nevertheless contends that the statute is
discriminatory because it will apply for the most part to
out-of—-state entities. This argument rests on the
contention that, as a practical matter, most hostile
tender offers are launched by offerors outside indiana.
But this argument avails Dynamics little. "The fact that
the burden of a state regulation falls on some interstate
companies does not, by itself, establish a claim of

discrimination against interstate commerce.“ Exxon Corp.

v. Governor of Maryland, 437 U.S. 117, 126 (1978). See

Minnesota v. Clover Leaf Creamery, 449 U.S, 456, 471-472
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{198l) (rejecting a claim of discrimination because the

challenged statute “regulatef{d] evenhandedly ... without

regard to whether the [commerce] came from outside the

State"); Commonwealth Edison Co. v. Montana, 453 U.S., 609,

619 (1981) (rejecting a claim of discrimination where the
“tax burden was borne according to the amount ... consumed
and not according to any distinction between in-state and
out-of-state coﬁsumers"). Because nothing in the Indiana
Act imposes a greater burden on out-of-state offerors than
it does on similarly situated Indiana offerors, we reject
‘the contention that the Act discriminates against

interstate commerce.

This Court's recent Commerce Clause cases also have

invalidated statutes that adversely may affect interstate
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commerce by subjecting activities to inconsistent

requlations. E.g., Brown-Forman Distillers Corporation v.

New York State Liguor Authority, 476 U.5. _ ., r 106 5.

Ct. 2080, 2087 (1986); Edgar v. MITE Corp., 457 U.5. 624,

642 (1982) (plurality opinion of WHITE, J.); Kassel v.

Consolidated Freightways Corp., 450 U.S. 662, 671 (1981)

(plurality opinion of POWELL, J.). See Southern Pacific

Co. v. Arizona, 325 U.S. 761, 774 (1945) (noting the
“confusion and difficulty* that would attend the
"unsatisfied need for uniformity" in setting maximum

limits on train lengths); Cooley v. Board of Wardens, 12

How. 299, 319 (1852) (stating that the Commerce Clause
prohibits States from regulating subjects that "are in
their nature national, or admit only of one uniform

system, or plan of regulation"). The Indiana Act poses no



38,

such problem., So long as each State regulates voting
rights only in the corporations it has created, each
corporation will be subject to the law of only one State.
No principle of corporation law and practice is more
firmly established than a State's authority to regulate
domestic corporations, including definition of the voting
rights of shareholders. See Restatement (Second) of
Conflict of Laws §304 (1969 draft) (concluding that the
law of the incorporating state generally should "determine
the right of a shareholder to participate in the
administration of the affairs of the corporation").
Accordingly, we conclude that the Indiana Act does not
create an impermissible risk of inconsistent requlation by

different states.
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The Court of Appeals did not find the Act
unconstitutional for either of these threshold reasons.
Rather, its decision rested on its aﬂalyﬁasqof the Act's
potential to hinder tender offers. We think the Court of
Appeals failed to appreciate the significance for Commerce
Clause analysis of the traditional power of a State to

requlate corporate governance. As Chief Justice Marshall

explained:

“A corporation is an artificial being,.
invisible, intangible, and existing only in
contemplation of law. Being the mere creature
of law, it possesses only those properties which
the charter of creation confers upon it, either
expressly, or as incidental to its very
existence. These are such as are supposed best
calculated to effect the object for which it was
created." Dartmouth College v. Woodward, 4
Wheat. 518, 636 (1819).

See First National Bank of Boston v. Bellotti, 435 U.S.

765, 822-824 (1978) (REHNQUIST, J., dissenting). Every
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state in this country has enacted laws regulating
corporate governance. By prohibiting certain
transactions, and regulating others, such laws necessarily

affect certain aspects of interstate commerce. This
necessarily is true with respect to corporations with
shareholders in states other than the stafe of
incorporation. Large corporations that are listed on
national exchanges, or even regional exchanges, will have
shareholders in many states and shares that are traded
frequently. The markets that facilitate this national
participation in ownership of corporations are essential
for providing capital not only for new enterprises but
also for established companies that need to expand their
businesses. This beneficial free market system depends at

its core upon the fact that a corporation--except in the
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rarest situations--is organized under, and governed by,
the laws of the state of its incorporation.

These regulations, that normally include the voting
rights of shareholders, directly may affect a variety of
corporate transactions. Eor example, recognizing the
important changes that mergers work in the shareholders’
interests in corporation, many states require
supermajority votes to approve mergers. See, e.g., Model
Business Corporation Act §73 (1969 draft) (requiring
;pproval of a merger by a majority of all shares, rather
than simply a majority of votes cast); Revised Model
Business Corporation Act §11.03 (1984 draft) (same). By
requiring a greater vote for mergers than is required for
other transactions, these laws make it more difficult for

corporations to merge. State laws also may provide for
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"dissenters' rights"” under which minority shareholders who
disagree with corporate decisions to take specified
actions are entitled to sell their shares to the
corporation at fair market value. See, e.g., Model
Business Corporation Act §§80-81 (1969 draft); Revised
Model Business Corporation Act §13.02 (1984 draft). By
requiring the corporation to purchase the shares of

dissenting shareholders, these laws may inhibit a

corporation from engaging in the specified transactions, 10

10other common regqulations that may affect both
nonresident and resident shareholders of a corporation
include the following. Specified votes may be required
for the sale of all of the corporation's assets. See
Model Business Corporation Act § 79 (1969 draft) (MBCA);
Revised Model Business Corporation Act §12.,02 (1984 draft)
(RMBCA). The election of directors may be staggered over
a period of years to prevent abrupt changes in management.
See MBCA §37; RMBCA §8.06. Various classes of stock may
be <created with differences in wvoting rights as to
dividends and on liquidation. See MBCA §15; RMBCA
§6.01(c). Provisions may be made for cumulative voting.
See MBCA §33, par. 4; RMBCA §7.28, note 9, supra.
Corporations may adopt restrictions on payment of
dividends to ensure that specified ratios of assets to
(Footnote continued)
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It thus is an accepted part of the business
landscape in this country for states to create
corporations, to prescribe their powers, and to define the
rights that are acquired by purchasing their shares. We
have noted in the past that “a State's power to regulate
commerce is never greater than in matters traditionally of

local concern." Kassel v. Consolidated Freightways Corp.,

(Footnote 10 continued from previous page)
liabilities are maintained for the benefit of the holders
of corporate bonds or notes. See MBCA §45 (noting that a
corporation's articles of incorporations’ can restrict
payment of dividends); RMBCA §6.40 (same). Where the
shares of a corporation are held in states other than that
of incorporation, actions taken pursuant to these and
similar provisions of state law will affect all
shareholders alike wherever they reside or are domiciled.
Nor is it wunusual for partnership law to restrict
certain transactions. For example, a purchaser of a
partnership interest generally can gain a right to control
the business only with the consent of other owners. See
Uniform Partnership Act §27, 6 U.L.A. 353 (1969); Uniform
Limited Partnership Act § 19 (1916 draft), 6 U.L.A. 603;
Revised Uniform Limited Partnership Act §§702, 704 (1976
draft), 6 U.L.A. 259, 261 (Supp. 1986). These provisions-
-in force in the great majority of the States in this
Country--bear a striking resemblance to the Act at issue
in this case.
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supra, at 670. A State law that limits its reach to
defining the attributes of shares in the enacting State's
corporations is one that deals with a matter traditionally
of local interest or concern,

There éan be no doubt that the Act furthers this
interest. The primary purpose of the Act is to protect
the shareholders of Indiana corporations, It does this
specifically by affording shareholders, when a takeover
offer is made, an opportunity to decide collectively
whether the resulting change in voting control of the
corporation would be desirable as they perceive it., A
change of management may have important effects on the
shareholders' interests; it is well within the State's
role as overseer of corporate governance to offer this

opportunity. The autonomy provided by allowing
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shareholders collectively to determine whether the take
over is advantageous to their interests may be especially
beneficial by preventing hostile tender offers from
coercing shareholders into tendering their shares.

Respondent Dynamics responds by arguing that the
prospect of coercive tender offers is illusory and that
tender offers generally should be favored, because they
reallocate corporate assets into the hands of management
who can use them most effectively. See generally
Easterbrook and Fischel, The Proper Role of a Target's
Management in Responding to a Tender Offer, 94 Har%. L.
Rev, 1161 (1981).. But Indiana's concern with coercive

Ao
tender offers is not groundless. 1Indeed, 4% has been
A

recognized by the Securities and Exchange Commission, see

SEC Exchange Act Release No. 21079 (June 21, 1984), CCH
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Fed., Sec. Law Rep. 483,637, p. 86,916, and by a number of
scholarly commentators, see, e.g., Bradley & Rosenzweigq,
Defensive Stock Repurchases, 99 Harv. L. Rev. 1377, 1412-
1413 (1986); Macey & McChesney, A Theoretical Analysis of
Co;porate Greenmail, 95 Yale L.J. 13, 20-22 (1985);
Lowenstein, Pruning Deadwood in Hostile Takeovers: A
Proposal for Legislation, 83 Colum. L, Rev. 249, 307-309
(1983) . The Constitution does not require the states to
shbsqribe to any particular economic theory. We are not
inclined "to second-guess the empirical judgments of
lawmakers concerning the utility of legislation," Kassel

v. Consolidated Freightways Corp., supra, at 679 (BRENNAN,

J., concurring in the judgment). 1In our view, the

possibility of coercion in some takeover bids offers
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additional justification for Indiahafs decision to promote
the autonomy of independent shareholders.

Dynamics argues in any event that the State “*has no
legitimate interest in protecting nonresident
shareholders.'" Brief for Appellee 21 (quoting Edgar v.
MITE Corp., 457 U.S. 624, 644 (1982)). Dynamics relies
heavily on the statement by the MITE Court that “[i]nsofar
as the ... law burdens out-of-state transactions, there is
nothing to be weighed in the balance to sustain the law."
457 U.S., at 644. But that comment was made in reference
to an Illinois law that applied as well to out-of-state
corporations as to in-state corporations. We agree that
Indiana has no interest in protecting nonresident

shareholders of nonresident corporations. But the Act

applies only to corporations incorporated in Indiana. We

L
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reject the contention that Indiana has no interest in
protecting the shareholders of its corporations from
coercive transactions in the shares of those corporations,
Indiana has a substantial interest in preventing the
corporate form from becoming a shield for unfair business
dealing. Moreover, unlike the Illinois statute
invalidated in g;gg, the Indiana Act applies only to

corporations that have a substantial number of
shareholders in Indiana. See Indiana Code §23-1-42-
4(a)(3). Thus, evéry application of the Indiana Act will
affect a substantial number of Indiana residents, whom

Indiana indisputably has an interest in protecting.

Dynamics' argument that the Act is unconstitutional

uf=s

ultimately rests on o8’ contention that the Act will
A
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limit the number of successful  tender offers. There is
little evidence that this will occur. But even if true
this would not substantially affect our Commerce Clause
analysis. The Commerce Clause does not entitle entities

to engage in transactions that a State hagﬁgéasonably, and
wear A 4%.au—iﬁ4_44hzkﬁhalka

for nondiscriminatory reasoné‘»found)~ohbei§fcméﬂ We -
%%ﬁ

reiterate the-fact thag*the Act does not prohibit any of &
. GW%W—-

A N . . .
entity--resident or nonre51dent——from purchasing shares in
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rejected the “notion that the Commerce Clause protect$ tl
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market." Exxon Corp. v. Governor of Marvland, 437 U.S.

o
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117, 127 (1978). 1Indiana has changed the structure of

this market to further substantial reasons traditionally
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left to the States. Accordingly, even if the Act happers

¢?;},,be~decrease the number of successful tender offers, &~
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On its face, the Indiana Control Share Acquisitions
Chapter evenhandedly determines the voting rights of
shares of Indiana corporations. The Act does not conflict
with the provisions or purposes of the Williams Act. It

- was adopted for the legitimate state purpose of protecting

e _ )

the position of shareholders in Indiana corporations. If

A

the Indiana legislature has acted unwisely, and imposed an

l1lcTs also contends that the ,Act does not violate the
Commerce Clause--regardless of any burdens it may impose
on interstate commerce--because a corporation's decision
to. be covered by the Act is purely "private" activity
beyond the reach of the Commerce Clause. Because we
reverse the judgment of the Court of Appeals on other
grounds, we have no occasion to consider this argument.



assume that Indiana will bear the burden: the marketplace

may cause investors to shift their funds tgrcorporations
M{‘"\
incorporated in other States; investors may %t%e to remove
their corporations from the coverage of the Act, see Ind.
Code §23-1-42-5; directors may reincorporate their
businesses under the cofporate laws of other States., To
the limited extent the Act affects interstate commerce,
this is justified by the State's interests in defining the
attributes of shares in its corporations and protecting
shareholders, Congress has never questioned the need for
state regulation of these matters. NOr do we think it

offends the Constitution. Accordingly, we reverse the

judgmenﬁ of the Court of Appeals.
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It is so ordered,
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This case presents the questions whether the Control
Share Acquisitions Chapter of the Indiana Business Corpora-
tion Law, Ind. Code §23-1-42-1 et seq. (Supp. 1986), is pre-
empted by the Williams Act, 15 U, S. C. §§78m(d)-(e) and
78n(d)-(f), or violates the Commerce Clause of the Federal
Constitution, Art. I, §8, cl. 3.

I
A

On March 4, 1986, the Governor of Indiana signed a revised
Indiana Business Corporation Law, Ind. Code §23-1-17-1 et
seq. (Supp. 1986). That law included the Control Share Ac-
quisitions Chapter (Indiana Act or Act) at issue in this case.
Beginning on August 1, 1987. the Act automatically will
apply - to any corporation incorporated in Indiana,
§23-1-17-3(a), unless the corporation amends its articles of
incorporation or bylaws to opt out of the Aect, §23-1-42-5.
Before that date, any Indiana corporation can opt into the
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Act by resolution of its board of directors. §23-1-17-3(b).
The Act applies only to “issuing public corporations.” The
term “corporation” includes only corporations incorporated in
Indiana. See §23-1-20-5. An “issuing public corporation”
is defined as:

“a corporation that has:

(1) one hundred (100) or more shareholders;

(2) its principal place of business, its principal office, or
substantial assets within Indiana; and

(3) either:

(A) more than ten percent (10%) of its shareholders
resident in Indiana;

(B) more-than ten percent (10%) of its shares owned by
Indiana residents; or

(C) ten thousand (10,000) shareholders resident in
Indiana.”

§23-1-42-4(a).

The Act focuses on the acquisition of “control shares” in is-
suing public corporations. Under the Act, an entity acquires
“control shares” whenever it acquires shares that, but for the
operation of the Act, would bring its voting power in the cor-
poration to or above any of three thresholds: 20%, 33 1/3%, or
50%. §23-1-42-1. Under the Act, an entity that acquires
control shares does not necessarily acquire the voting rights.
Rather, it gains those rights only “to the extent granted by
resolution approved by the shareholders of the issuing public
corporation.” §23-1-42-9(a). Section 9 requires a majority
vote of all disinterested' shareholders holding each class of

'“Interested shares” are shares with respect to which the acquiror, an
officer of the target corporation, or an inside director of the corporation
“may exercise or direct the exercise of the voting power of the corporation
in the election of directors.” §23-1-42-3. So long as the record date
passes before the acquiror purchases shares pursuant to the tender offer,
the purchased shares will not be “interested shares” within the meaning of
the Act; although the acquiror may own the shares on the date of the meet-
ing, it will not “exercise . . . the voting power” of the shares.
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stock for passage of such a resolution. §23-1-42-9(b). The
practical effect of this requirement is to condition acquisition
of control of a corporation on approval of a majority of the
pre-existing disinterested shareholders.

As a practical matter, it seems likely that the record date usually will
pass before shares change hands. Under SEC regulations, the shares can-
not be purchased until 20 business days after the offer commences. 17
CFR §240.14e-1(a). If the acquiror seeks an early resolution of the
issue—as most acquirors will—the meeting required by the Act, see
§23-1-42-7, must be held no more than 50 calendar days after the offer
commences, about three weeks after the earliest date on which the shares
could be purchased. The Act specifically requires management to give no-
tice of the meeting “as promptly as reasonably practicable . . . to all share-
holders of record as of the record date-set for the meeting.”
§23-1-42-8(a). It seems likely that management of the target corporation
would violate this obligation if they delayed setting the record date and
sending notice until after 20 business days had passed. Thus, we assume
that the record date usually will be set before the date on which federal law
first permits purchase of the shares.

*The United States and Appellee Dynamics Corporation suggest that
the Act requires a second vote by all sharehoiders of record. Brief for the
Securities and Exchange Commission and United States as Amicus Curiae
5 and n. 6; Brief for Appellee Dynamics Corporation of America 2-3 and
n. 5. Intervenor Indiana disputes this interpretation of the Act. Brief of
Intervenor-Appellant Indiana 29, n. *. The relevant paragraph of the Act
provides:

“[Thhe resolution must be approved by:

(1) each voting group entitled to vote separately on the proposal by a ma-

jority of all the votes entitled to be cast by that voting group, with the
holders of the outstanding shares of a class entitled to vote as a separate
voting group if the proposed control share acquisition would, if fully carried
out, result in any of the changes described in Indiana Code § 23~1-38-4(a)
[describing  fundamental changes in corporate organization].”
§23-1-42-9(b).
The United States contends that this section always requires a separate
vote by all shareholders and that the last clause merely specifies that the
vote shall be taken by separate groups if the acquisition would result in one
of the listed transactions. Indiana argues that this section requires a sep-
arate vote only if the acquisition would result in one of the listed transac-
tions. Because it is unnecessary to our decision, we express no opinion as
to the appropriate interpretation of this section.
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The shareholders decide whether to confer rights on the
control shares at the next regularly scheduled meeting of the
shareholders, or at a specially-scheduled meeting. The
acquiror can require management of the corporation to hold
such a special meeting within 50 days, if it files an “acquiring
person statement,”?®, requests the meeting, and agrees to
pay the expenses of the meeting, see §23-1-42-7. If the
shareholders do not vote to restore voting rights to the
shares, the corporation may redeem the control shares from
the acquiror at fair market value. §23-1-42-10(b). Simi-
larly, if the acquiror does not file an acquiring person state-
ment with the corporation, the corporation may, if its bylaws

or articles of incorporation. so provide, redeem the

sharesanytime after 60 days after the acquiror’s last aequi-
sition.  §23-1-42-10(a).
B

On March 10, 1986, appellee Dynamics Corporation of
America (Dynamics) owned 9.6% of the common stock of ap-
pellant CTS Corporation. On that day, six days after the
Act went into-effect, Dynamies announced a tender offer for
another million shares in CTS; purchase of those shares
would have brought Dynamics’ ownership interest in CTS up
to 27.5%. Also on March 10, Dynamics filed suit in the
United States District Court for the Northern District of I1li-
nois, alleging that CTS had violated the federal securities
laws in a number of respects no longer relevant to these pro-
ceedings. On March 27, the Board of Directors of CTS, an
Indiana corporation, elected to be governed by the provisions
of the Act, see §23-1-17-3,

Four days later, on March 31, Dynamics moved for leave to
amend its complaint to allege that the Act is pre-empted by
the Williams Act, 15 U. S. C. §§78m(d)-(e) and 78n(d)~(f),
and violates the Commerce Clause, Art. I, §8, cl. 3. Dy-

i4An “aequiring person statement” is an information statement describ-
ing, inter alia, the identity of the acquiring person, and the terms and ex-
tent of the proposed acquisition. See §23-1-42-8,
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namics sought a temporary restraining order, a preliminary
injunction, and declaratory relief against CTS’s use of the
Act. On April 9, the District Court, ruling that the Williams
Act preempts the Indiana Act, 637 F. Supp. 389, granted Dy-
namics’ motion for declaratory relief. Relying on JUSTICE
WHITE’s plurality opinion in Edgar v. MITE Corp., 457
U. S. 624 (1982), the court concluded that the Act “wholly
frustrates the purpose and objective of Congress in striking a .
balance between the investor, management, and the take-
over bidder in takeover contests.” 637 F. Supp., at 399. A
week later, on April 16, the District Court issued an opinion
aceepting Dynamics’ claim that the Act violates the Com-
merce Clause. This holding rested on the court’s conclusion . .
“that the substantial interference with interstate commerce
created by the [Act] outweighs the articulated local benefits
S0 as to create an impermissible indirect burden on interstate
commerce.” Id., at 406. The District Court certified its de-
cisions on the Williams Act and Commerce Clause claims as
final under Fed. Rule Civ. Proc. 54(b). Ibid.

CTS appealed the District Court’s holdings on these claims
to the Court of Appeals for the Seventh Circuit under 28
U. 8. C. §1291. Because of the imminence of CTS’s annual
meeting, the Court of Appeals consolidated and expedited
the two appeals. On April 23—-23 days after Dynamics first
contested application of the Act in the Distriet Court-—the
Court of Appeals issued an order affiriming the judgment of
the District Court. The opinion followed on May 28. 794 F.
2d 250 (1986).

After disposing of a variety of questions not relevant to
this appeal, the Court of Appeals examined Dynamies’ claim
that the Williams Act pre-empts the Act. The court looked
first to the plurality opinion in Edgar v. MITE Corp., supra,
in which three Justices found that the Williams Act pre-
empts state statutes that upset the balance between target
management and a tender offeror. The court noted that
some commentators had disputed this view of the Williams
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Act, concluding instead that the Williams Act was “an anti-
takeover statute, expressing a view, however benighted,
that hostile takeovers are bad.” Id., at 262, It also noted:

“IT]t is a big leap from saying that the Williams Act does
not itself exhibit much hostility to tender offers to saying
that it implicitly forbids states to adopt more hostile
regulations. . . . But whatever doubts of the Williams’
Act preemptive intent we might entertain as an original
matter are stilled by the weight of precedent.” Ibid.

Once the court had decided to apply the analysis of the MITE
plurality, it found the case straightforward:

“Very few tender offers could run the gauntlet that Indi- -
ana has set up. In any event, if the Willlams Act is to
be taken as a congressional determination that a month
(roughly) is enough time to force a tender offer to be
kept open, 50 days is too much; and 50 days is the mini-
mum under the Indiana act if the target corporation so
chooses.” Id., at 263.

The court next addressed Dynamic’s Commerce Clause
challenge to the Act. Applying the balancing test articu-
lated in Pike v. Bruce Church, Inc., 397 U. S. 137 (1970), the
court found the Act unconstitutional:

“Unlike a state’s blue sky law the Indiana statute is cal-
culated to impede transactions between residents of
other states. For the sake of trivial or even negative
benefits to its residents Indiana is depriving nonres-
idents of the valued opportunity to accept tender offers
from other nonresidents. . . .

Even if a corporation’s fangible assets are im-
movable, the efficiency with which they are employed
and the proportions in which the earnings they generate
are divided between management and shareholders de-
pends on the market for corporate control—an inter-
state, indeed international, market that the State of In-
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diana is not authorized to opt out of, as in effect it has
done in this statute.” Id., at 264.

Finally, the court addressed the “internal affairs” doctrine,
a “principle of conflict of laws . . . designed to make sure that
the law of only one state shall govern the internal affairs of a
corporation or other association.” [bid.:

“We may assume without having to decide that Indiana
has a broad latitude in regulating those affairs, even
when the consequence may be to make it harder to take
over an Indiana corporation . . .. But in this case the
effect on the interstate market in securities and corpo-
rate control is direct, intended, and substantial . . ..
[TThat the mode of regulation involves jiggering with
voting rights cannot take it outside the scope of judicial
review under the commerce clause.” [bid.

Accordingly, the court affirmed the judgment of the District
Court.

Both Indiana and CTS filed jurisdictional statements. We
noted probable jurisdiction under 28 U. S. C. §1254(2), 479
U. S. —— (1986), and now reverse.*

II

The first question in this case is whether the Williams Act
pre-empts the Indiana Act. As we have stated frequently,

*CTS and Dynamices have settled several of the disputes associated with
Dynamies’ tender offer for shares of CTS. The case is not moot, however,
because the judgment of this Court still affects voting rights in the shares
Dynamies purchased pursuant to the offer. If we decided to affirm, Dy-
namies would continue to exercise the voting rights it had under the judg-
ment of the Court of Appeals that the Act was pre-empted and unconstitu-
tional. Because we decide today to reverse the judgment of the Court of
Appeals, CTS will have no voting rights in its shares unless shareholders in
Dynamies grant those rights in a meeting held pursuant to the Aet. See
Settlement Agreement, at 7, para. 12, reprinted in Letter from James A.
Strain, Counsel for CTS, to Joseph F. Spaniol, Jr., Clerk of the United
States Supreme Court (Mar. 13, 1987).
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" absent an explicit indication by Congress of an intent to pre-
empt state law, a state statute is pre-empted only

“‘where compliance with both federal and state regula-
tions is a physical impossibility ..., Florida Lime &
Avocado Growers, Inc. v. Paul, 373 U. 5. 132, 142-143
(1963), or where the state ‘law stands as an obstacle to
the accomplishment and execution of the full purposes
and objectives of Congress.” Hines v. Davidowitz, 312
U. 8. 52, 67 (1941) ....” Ray v. Atlantic Richfield
Co., 435 U. S. 151, 158 (1978).

Because it is entirely possible for entities to comply with both’
the Williams Act and.the Indiana. Act, the. state statute can
be pre-empted only if it frustrates the purposes of the federal
law,

A

Our discussion begins with a brief summary of the struc-
ture and purposes of the Williams Act. Congress passed the
Williams Act in 1968 in response to the increasing number of
hostile tender offers. Before its passage, these transactions
were not covered by the disclosure requirements of the fed-
eral securities laws. See Piper v. Chris-Craft Industries,
Imc., 430 U. 8. 1, 22 (1977). The Williams Act, backed by
regulations of the Securities and Exchange Commission
(SEC), imposes requirements in two basic areas. First, it
requires the offeror to file a statement disclosing a variety of
information about the offer, including: the offeror’s back-
ground and identity; the source and amount of the funds to be
used in making the purchase; the purpose of the purchase, in-
cluding any plans to liquidate the company or make major
changes in its corporate structure; and the extent of the
offeror’s holdings in the target company. See 15 U. S. C.
§78n(d)(1) (incorporating § 78m(d)(1) by reference); 17 CFR
§240.13d-1, .14d-3 (1986).

Second, the Williams Act and accompanying regulations
establishes procedural rules to govern tender offers. For
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example, stockholders who tender their shares may with-
draw them during the first 15 business days of the tender
offer and, if the offeror has not purchased their shares, any
time after 60 days from commencement of the offer. 15
U. S. C. §78n(d)(5); 17 CFR §240.14d-7(a)(1) (1986). The
offer must remain open for at least 20 business days. 17
CFR §240.14e-1(a) (1986). If more shares are tendered than
the offeror sought to purchase, purchases must be made on a
pro rata basis from each tendering shareholder. 15 U. S. C.
§78n(d)(6). The offeror must pay the same price for all pur-
chases; if the offering price is increased before the end of the
offer, those who already have tendered must receive the ben-
efit of the increased price. - § 78n(d)(7). - - - - - -

B

The Indiana Act differs in major respects from the Illinois
statute that the Court considered in Edgar v. MITE Corp.,
457 U. S. 624 (1982). After reviewing the legislative history
of the Williams Act, JUSTICE WHITE, joined by Chief Justice
Burger and JUSTICE BLACKMUN (the plurality) concluded
that the Williams Act struck a careful balance between the
interests of offerors and target companies, and that any state
statute that “upset” this balance was preempted by the Wil-
liams Act. [d., at 632-634.

The plurality then identified three offending features of the
Illinois statute. JUSTICE WHITE's opinion first noted that
the Illinois statute provided for a 20-day precommencement
period. During this time, management could disseminate its
views on the upcoming offer to shareholders, but offerors
could not publish their offers. The plurality found that this
provision gave management “a powerful tool to combat
tender offers.” Id., at 635. This contrasted dramatically
with the Willaims Act; Congress had deleted express
precommencement notice provisions from the Williams Act.
According to the plurality Congress had determined that the
potentially adverse consequences of such a provision on
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shareholders should be avoided, Thus, the plurality con-
cluded that the Illinois provision “frustrate[d] the objectives
of the Williams Act,” Ibid. The second feature of the Illinois
statute criticized was a provision for a hearing on a tender
offer that, because it set no deadline, allowed management
“‘to stymie indefinitely a takeover,’” id., at 637 (quoting
MITE Corp. v. Dizon, 633 F. 2d 486, 494 (CA7 1980)). The
plurality noted that “‘delay can seriously impede a tender
offer,’” ibid. (quoting Great Western United Corp. v.
Kidwell, 577 F. 2d 1256, 1277 (CAb 1978) (per Wisdom, J.)),
and that “Congress anticipated that investors and the take-
over offeror would be free to go forward without unreason-
able delay,” id., at 639. . Accordingly, the plurality concluded -
that this provision conflicted with the Williams Act. The
third troublesome feature of the Illinois statute was its prev=—g— e
8-sien that the fairness of tender offers would be reviewed by
the Secretary of State of Illinois. Noting that “Congress in-
tended for investors to be free to make their own decisions,”
the plurality concluded that “‘{t]he state thus offers investor
protection at the expense of investor autonomy—an approach
quite in conflict with that adopted by Congress.”” Id., at
639-640 (quoting MITE Corp. v. Dizon, , supra, at 494).

C

As the plurality opinion in MITE did not represent the
views of a majority of the Court,® we are not bound by its

5JUSTICE WHITE's opinion on the pre-emption issue, 457 U. 8., at
630-640, was joined only by Chief Justice Burger and by JUSTICE BLACK-
MUN. Two Justices disagreed with JUSTICE WHITE's conclusion. See id.,
at 646-647 (POWELL, J., concurring in part) (concluding that the case was
moot; addressing the merits because the Court concluded that the case was
not moot; concluding that the Williams Act did not pre-empt the statute
challenged in MITE); id., at 655 (STEVENS, J., concurring in part and con-
curring in the judgment) (concluding that the Williams Act did not pre-
empt the statute challenged in MITE). Four Justices declined to address
the question. See id., at 655 (0’CONNOR, J., concurring in part} (declining
to reach the pre-emption question); id., at 664 (MARSHALL, J., with whom
BRENNAN, J. joined, dissenting) (concluding that the case was moot; de-
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reasoning. We need not question that reasoning, however,
because we believe the Indiana Act passes muster even
under the broad interpretation of the Williams Act articu-
lated by JUSTICE WHITE in MITE. ASJ.SJ?.p arent from our
summary of its reasoning, see sgpra, iora, at 17-18, the overriding
concern of the MITE plurality was that £ the Illinois statute
considered in that case operated to favor management
against offerors, to the detriment of shareholders. By con-
trast, the statute now before the Court protects the inde-
pendent shareholder against both of the contending parties.
Thus, the Act furthers a basic purpose of the Williams Act,
“‘plac[ing] investors on an equal footing with the takeover
bidder,””. Piper v. Chris-Craft. Industries,-430. U. S., at 30
(quoting the Senate Report accompanying the Williams Act,
S. Rep. No. 550, 90th Cong., 1st Sess., 4 (1967)).°

ciining to reach the pre-emption question); id., at 667 (REHNQUIST, J., dis-
senting) (same).

*Dynamics finds evidence of an intent to favor management in several
features of the Act. It argues that the provision of the Act allowing man-
agement to opt into the Act grants management a strategic advantage, see
23-1-17-3(b), because tender offerors will be reluctant to take the expen-
sive preliminary steps of a tender offer if they do not know whether their
efforts will be subjected to the Act’s requirements. But this provision is
only a temporary option available for the first 17 months after enactment of
the Act. The Indiana legislature reasonably could have concluded that
corporations should be allowed an interim period during which the Act did
not apply automatically. Because of its short duration, the potential stra-
tegic advantage offered by the opportunity to opt into the Act during this
transition period is of little significance.

The Act aiso imposes some added expenses on the offeror, requiring it,
inter alia, to pay the costs of special sharehoider meetings to vote on the
transfer of voting rights, see § 23-1-42-T(a). In our view, the expenses of
such a meeting are fairly charged to the offeror. A corporation pays the
costs of annual meetings that it holds to discuss its affairs. If an offeror—
who has no official position with the corporation-—desires a special meeting
to be held, solely to discuss the voting rights of the offeror, it is not unrea-
sonable to have the offeror pay for the meeting.

Of course, by regulating tender offers, the Act increases their expense
and thus deters them somewhat, but this type of reasonable regulation
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The Indiana Act operates on the assumption, implicit in the
Williams Act, that independent shareholders faced with
tender offers often are at a disadvantage. By allowing such
shareholders to vote as a group, the Act protects them from
the coercive aspects of some tender offers. If, for example,
a successful tender offer may be followed by a purchase of
nontendering shares at a depressed price, individual share-
holders may tender their shares—even if they doubt the
tender offer is in the corporation’s best interest—to protect
themselves from being forced to sell their shares at a de-
pressed price. As the SEC explains: “The alternative of not
accepting the tender offer is virtual assurance that, if the
offer is successful, the shares will have to be sold in the lower
priced, second step.” Two-Tier Tender Offer Pricing and
Non-Tender Offer Purchase Programs, SEC Exchange Act
Release No. 21079 (June 21, 1984), [1984 Transfer Binder]
CCH Fed. Sec. Law Rep. 183,637, p. 86,916 (footnote omit-
ted) (hereinafter SEC Release No. 21079). See Lowenstein,
Pruning Deadwood in Hostile Takeovers: A Proposal for
Legislation, 83 Colum L. Rev. 249, 307-309 (1983). In such
a situation under the Indiana Act, the shareholders as a
group, acting in the corporation’s best interest, #Would reject
the offer, although individual shareholders might be inclined
to accept it. The desire of the Indiana legislature to protect
shareholders of Indiana corporations from this type of coer-
cive offer does not conflict with the Williams Act. Rather, it
furthers the federal policy of investor protection.

In implementing its goal, the Indiana Act avoids the prob-
lems the plurality discussed in MITE. Unlike the MITE
statute, the Indiana Act does not give either management or
the offeror an advantage in communicating with the share-
holders about the impending offer. The Act alse does not

does not alter the balance between management and offeror in any signifi-
cant way. The principal result of the Act is to grant shareholders the
power to deliberate collectively about the merits of tender offers. This
result is fully in accord with the purposes of the Williams Act,
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impose an indefinite delay on tender offers. Nothing in the
Act prohibits an offeror from consummating an offer on the
twentieth business day, the earliest day permitted under ap-
plicable federal regulations, see 17 CFR §240.14e-1(a) (1986).
Nor does the Act allow the state government to interpose its
views of fairness between willing buyers and sellers of shares
of the target company. Rather, the Act allows shareholders
to vote collectively on the merits of the offer.

D

The Court of Appeals based its finding of pre-emption on
its view that the practical effect of the Indiana Act is to delay
consummation of tender offers until 50 days after the com-
mencement of the offer. 794 F. 2d, at 263. As did the
Court of Appeals, Dynamics reasons that no rational offeror
will purchase shares until it gains assurance that those shares
will carry voting rights. Because voting rights may not be
conferred any sooner than a shareholder meeting 50 days
after commencement of the offer, Dynamics coneludes that
the Act imposes a 50-day delay, +that conflicts ‘with the
shorter 20-business-day period established by the SEC as the
minimum period for which a tender offer may be held open.
17 CFR §240.14e-1 (1986). We find the alleged conflict
illusory.

The Act does not impose an absolute 50-day delay on
tender offers. The provisions of the Act do not preclude an
offeror from purchasing shares as soon as federal law per-

mits. If the offeror fears an adverse shareholder vote under

the Act, it can make a conditional tender offer, offering to ac-
cept shares subject to the condition that the shares receive
voting rights within a certain period of time. The Williams
Act permits tender offers to be conditioned on the offeror’s
subsequently obtaining regulatory approval. E. g., Inter-
pretive Release Relating to Tender Offer Rules, SEC Ex-
change Act Release No. 34-16623 (Mar. 5, 1980), 3 CCH
Fed. Sec. L. Rep. 124,2841, p. 17,758, quoted in MacFadden
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Holdings, Inc. v. JB Acquisition Corp., 802 F. 2d 62, 70
(CA2 1986). There is no reason to doubt that this type of
conditional tender offer would be legitimate as well.”

Even assuming that the Indiana Act imposes some addi-
tional delay, nothing in MITE suggested that any delay im-
posed by state regulation, however short, would create a con-
flict with the Williams Act. The plurality argued only that
the offeror should “be free to go forward without unreason-
able delay.” 457 U. 8., at 639 (emphasis added). In that
case, the Court was confronted with the potential for indefi-
nite delay and presented with no persuasive reason why
some deadline could not be established. By contrast, the In-
diana Act provides that full voting rights will be vested—if
this eventually is-to occur—within 50 days after commence-
ment of the offer. This period is within the 60-day maximum
period Congress established for tender offers in 15 U. S. C.
§78n(d)(5). In light of the complexity of arranging share-
holder meetings for large corporations, wé do not believe
that a 50-day delay would be unreasonable.

Finally, we note that the Williams Act would pre-empt a
variety of state corporate laws of hitherto unquestioned va-
lidity if it were keld-to pre- empt any state statute that may
limit or delay- the free exercise of power after a successful
~ tender offer. State corporate laws corfimonly permit cor-
porations to stagger the terms of their directors. See Model
Business Corp. Act § 37 (1969 draft) (hereinafter MBCA); Re-

* Dynamics argues that conditional tender offers are not an adequate al-
ternative, because they leave management in place for three extra weeks,
with “free rein to take other defensive steps that will diminish the value of
tendered shares.” Brief for Appellee Dynamics Corporation of America
37. We reject this contention. In the unlikely event that management
were to take actions designed to diminish the value of the corporation’s
shares, it may incur liability under state law. But this problem does not
control our pre-emption analysis. Neither the Act nor any other federal
statute can assure that shareholders do not suffer from the mismanage-
ment of corporate officers and directors. Cf. Cort v. Ash, 422 U. 8. 66, 84
{1975).
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vised Model Business Corp. Act §8.06 (1984 draft) (hereinaf-
ter RMBCA).® By staggering the terms of directors, and
thus having annual elections for only one class of directors
each year, corporations may delay the time when a successful
offeror gains control of the board of directors. Similarly,
state corporation laws commonly provide for cumulative vot-
ing. See MBCA §33, par. 4, RMBCA §7.28.° By enabling
minority shareholders to assure themselves of representation
in each class of directors, cumulative voting provisions can
delay further the ability of offerors to gain untrammeled au-
thority over the affairs of the target corporation. See
Hochman & Folger, Deflecting Takeovers: Charter and By-
Law Techniques, 34 Bus. Law. 537, 538-539 (1979).

In our view, the possibility that the Indiana Act will delay
some tender offers is insufficient to infer a conclusion that the
Williams Act pre-empts the Act. If Congress had intended
to pre-empt all state laws that delay the acquisition of voting
control following a tender offer, it would have said so explie-
itly. The regulatory conditions that the Act places on tender
offers are not inconsistent with either the text or the pur-
poses of the Williams Act. Accordingly, we hold that the
Williams Act does not pre-empt the Indiana Act.

* Every State except Arkansas and California allows classification of di-
rectors to stagger their terms of office. See 2 Model Business Corp. Act
Annotated §8.06, p. 830 (3d ed., Supp. 1986).

*“Cumulative voting is a means devised to protect minorities by provid-
ing a method of voting which assures to a minority, if it is sufficiently pur-
poseful and cohesive, representation on the board of directors to an extent
roughly proportionate to the minority’s size., This is achieved by permit-
ting each shareholder . . . to cast the total number of his votes for a single
candidate for election to the board, or to distribute such total among any
number of such candidates (the total number of his votes being equal to the
number of shares he is voting multipiied by the number of directors to be
elected).” Model Business Corporation Act Ann. § 33, Par. 4 comment (2d
ed. 1971).

Every State in this country permits cumulative voting. See 2 Model
Business Corporation Act Ann. §7.28, pp. 675-677 (3d ed., Supp. 1986).
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III

As an alternative basis for its decision, the Court of Ap-
peals held that the Act violates the Commerce Clause of the
Federal Constitution. We now address this holding. Onits
face, the Commerce Clause is nothing more than a grant to
Congress of the power “[t]o regulate Commerce . . . among
the several States . . ..” Art. I, §8, cl. 3. But it has been
settled for more than a century that the Clause prohibits
States from taking certain actions respecting interstate com-
merce even absent congressional action. E. g., Cooley v.
Board of Wardens, 12 How. 299 (1852). The Court’s inter-
pretation of “these great silences of the Constitution,” H. P.

Hood & Sons; Inc. v. Du Mond, 336 U. S. 525, 535 (1949), - -

has not always been easy to follow. Rather, as the volume
and complexity of commerce and regulation has grown in this
country, the Court has articulated a variety of tests in an at-
tempt to describe the difference between those regulations
that the Commerce Clause permits and those regulations that
it prohibits. See, e. g., Raymond Motor Transp., Inc. v.
Rice, 434 U. S. 429, 441, n. 15 (1978).

A

The principal objects of dormant Commerce Clause scru-
tiny are statutes that discriminate against interstate com-
merce. See, e. g., Lewis v. BT Investment Managers, Inc.,
447 U. 8. 27, 36-37 (1980); Philadelphia v. New Jersey, 437
U. S. 617, 624 (1978). See generally Regan, The Supreme
Court and State Protectionism: Making Sense of the Dor-
mant Commerce Clause, 84 Mich. L. Rev. 1091 (1986). On
its face, it is clear that the Indiana Act is not such a statute.
It has the same effects on tender offers whether or not the
offeror is a domiciliary or resident of Indiana. Thus, it “vis-
its its effects equally upon both interstate and local busi-
ness,” Lewis v. BT Investment Managers, Inc., supra, at 36.

Dynamics nevertheless contends that the statute is dis-
criminatory because it will apply for the most part to out-of-
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state entities. This argument rests on the contention that,
as a practical matter, most hostile tender offers are launched
by offerors outside Indiana. But this argument avails Dy-
namics little. “The fact that the burden of a state regulation
falls on some interstate companies does not, by itself, estab-
lish a claim of discrimination against interstate commerce.”
Exxon Corp. v. Governor of Maryland, 437 U. 8. 117, 126
(1978). See Minnesota v. Clover Leaf Creamery Co., 449
U. 8. 456, 471-472 (1981) (rejecting a claim of discrimination
because the challenged statute “regulate[d] evenhandedly
. without regard to whether the [commerce came] from
outside the State”); Commonwealth Edison Co. v. Montana,
453 U. S. 609, 619 (1981).(rejecting a claim of discrimination
where the “tax burden [was] borne according to the amount
. . consumed and not according to any distinction between
in-state and out-of-state consumers”). Because nothing in
the Indiana Act imposes a greater burden on out-of-state
offerors than it does on similarly situated Indiana offerors,
we reject the contention that the Act discriminates against
interstate commerce.
B

This Court’s recent Commerce Clause cases also have in-
validated statutes that adversely may affect interstate com-
merce by subjecting activities  to inconsistent regulations.
E. g., Brown-Forman Distillers Corp. v. New York State
Liquor Authority, 476 U. 8. — (1986); Edgar v.
MITE Corp., 457 U. 8., at 642 (plurality opinion of WHITE,
J.); Kassel v. Consolidated Freightways Corp., 450 U. S.
662, 671 (1981) (plurality opinion of POWELL, J.). See South-
ern Pac. Co. v. Arizona, 325 U. 5. 761, 774 (1945) (noting the
“confusion and difficulty” that would attend the “unsatisfied
need for uniformity” in setting maximum limits on train
lengths); Cooley v. Board of Wardens, 12 How., at 319 (stat-
ing that the Commerce Clause prohibits States from regulat-
ing subjects that “are in their nature national, or admit only
of one uniform system, or plan of regulation”). The Indiana
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Act poses no such problem. .So long as each State regulates
voting rights only in the corporations it has created, each cor-
poration will be subject to the law of only one State. No
principle of corporation law and practice is more firmly estab-
lished than a State’s authority to regulate domestic corpora-
tions, including the-definition of the voting rights of share-
holders. See Restatement (Second) of Conflict of Laws § 304
(1969 draft) (concluding that the law of the incorporating
State generally should “determine the right of a shareholder
to participate in the administration of the affairs of the cor-
poration”). Accordingly, we conclude that the Indiana Act
does not create an impermissible risk of inconsistent regula-
tion by different States.

- C

The Court of Appeals did not find the Act unconstitutional
for either of these threshold reasons. Rather, its decision
rested on its view of the Act’s potential to hinder tender of-
fers. We think the Court of Appeals failed to appreciate the
significance for Commerce Clause analysis of the traditional
power of a State to regulate corporate governance. As
Chief Justice Marshall explained:

“A corporation is an artificial being, invisible, intangible,
and existing only in contemplation of law. Being the
mere creature of law, it possesses only those properties
which the charter of its creation confers upon it, either
expressly, or as incidental to its very existence. These
are such as are supposed best calculated to effect the ob-
ject for which it was created.” Trustees of Dartmouth
College v. Woodward, 4 Wheat. 518, 636 (1819).

See First National Bank of Boston v. Bellotti, 4356 U. 8. 765,
822-824 (1978) (REHNQUIST, J., dissenting). Every State in
this country has enacted laws regulating corporate gover-
nance. By prohibiting certain transactions, and regulating
others, such laws necessarily affect certain aspects of inter-
state commerce. This necessarily is true with respect to
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corporations with shareholders in States other than the State
of incorporation. Large corporations that are listed on na-
tional exchanges, or even regional exchanges, will have
shareholders in many States and shares that are traded fre-
quently. The markets that facilitate this national participa-
tion in ownership of corporations are essential for providing
capital not only for new enterprlses but also for established .
companies that need i . This bene- Liwbelstipmai.
ficial free market system depends at its core upon the fact E ot bt
that a corporation-—except in the rarest situations—is orga- . ’
nized under, and governed by, the laws of the State of its
incorporation. T T T
These reguldtions, that normally include the voting rights. f@w Zy
of shareholder. , may affect;_dlrectly a varlety of corporate i — ’
transactions.
e?s_changes-that—merg:epwgpkin the “shareholders’ interests in a |

9 ) corporation, many States require supermajority votes to ap- ' f AM&,Q_
ot g -
prove mergers, See, e. g., MBCA §73 (requiring approval

of a merger by a majority of all shares, rather than simply a %W 2
majority of votes cast); RMBCA §11.03 (same). By requir- et a/l Hla
ing a greater vote for mergers than is required for other 1ol —

- transactions, these laws make it more difficult for corpora- Ctncfat
tions to merge. State laws also may provide for “dissenters’ f//’,’«f Fleotf
rights” under which minority shareholders who disagree with —
corporate decisions to take specified actions are entitled to < 7 7
sell their shares to the corporation at fair market value. ey Lo tp s
See, e. g., MBCA § 80-81; RMBCA §13.02. By requiring e

the corporation to purchase the shares of dissenting share-
holders, these laws may inhibit a corporation from engaging
in the specified transactions.™

W Qther common regulations that may affect both nonresident and resi-
dent shareholders of a-corporation include the following, Specified votes
may be required for the sale of all of the corporation’s assets. See MBCA
§79;, ERMBCA §12.02. The election of directors may be staggered over a
period of years to prevent abrupt changes in management. See MBCA
§37, RMBCA §8.06. Various classes of stock may be created with differ-
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It thus is an accepted part of the business landseape in this
country for States to create corporations, to preseribe their
powers, and to define the rights that are acquired by pur-
chasing their shares. We have noted in the past that “a
State’s power to regulate commerce is never greater than in
matters traditionally of local concern.” Kassel v. Consoli-
dated Freightways Corp., supra, at 670. A state law that
limits its reach to defining the attributes of shares in the en-
acting State’s corporations is one that deals with a matter
traditionally of local interest or concern.

There can be no doubt that the Act furthers this interest.
The primary purpose of the Act is to protect the shareholders
of Indiana corporations. It does this specifically by affording
shareholders, when a takeover offer is made, an opportunity
to decide collectively whether the resulting change in voting
control of the corporation would be desirable as they perceive
it. A change of management may have important effects on
the shareholders’ interests; it is well within the State’s role as
overseer of corporate governance to offer this opportunity.
The autonomy provided by allowing shareholders collectively

ences in voting rights as to dividends and on liquidation. See MBCA § 15;
RMBCA §6.01(c). Provisions may be made for cumulative voting. See
MBCA §33, par. 4; RMBCA §7.28; supra n. 9. Corporations may adopt
restrictions on payment of dividends to ensure that specified ratios of as-
sets to liabilities are maintained for the benefit of the holders of corporate
bonds or notes. See MBCA § 45 (noting that a corporation’s articles of in-
corporation can restrict payment of dividends); RMBCA §6.40 (same).
Where the shares of a corporation are held in States other than that of in-
corporation, actions taken pursuant to these and similar provisions of state
law will affect all shareholders alike wherever they reside or are domiciled.

Nor is it unusual for partnership law to restriet certain transactions.
For example, a purchaser of a partnership interest generally can gain a
right to control the business only with the consent of other owners. See
Uniform Partnership Act §27, 6 U.L.A. 353 (1969); Uniform Limited Part-
nership Act § 19 (1916 draft), 6 U.L.A. 603 (1969); Revised Uniform Lim-
ited Partnership Act §§ 702, 704 (1976 draft), 6 U.L.A. 259, 261 (Supp.
1986). These provisions—in force in the great majority of the States in
this country—bear a striking resemblance to the Act at issue in this case.
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_ to determine whether the takeover is advantageous to their

interests may be especially beneficial by preventing hostile
tender offers from coercing shareholders into tendering. their
shares. See supra,(at 23-25!

Respondent Dynamniics-responds that the prospect of coer-
cive tender offers is illusory, and that tender offers generally
should be favored because they reallocate corporate assets
into the hands of management who can use them most effec-

—tivelym See generally Easterbrook and Fischel, The Proiz:/

Role of a Target’s Management in Responding to a Tend
Offer, 94 Harv. L. Rev. 1161 (1981). -Bw Indiana’s concern
with tender offers is not groundless. Indeed, the potentially
coercive aspects of tender offers have been recognized by the
Securities and Exchange Commission, see SEC Release
No. 21079, p. 86,916, and by a number of scholarly commen-
tators, see, e. g., Bradley & Rosenzweig, Defensive Stock
Repurchases, 99 Harv. L. Rev. 1377, 1412-1413 (1986);
Macey & McChesney, A Theoretical Analysis of Corporate
Greenmail, 95 Yale L. J. 13, 2 /92 (1985); Lowenstein, 83
Colum. L. Rev., at 307-309{%)"The Constitution does not re-
quire the States to subscribe to any particular economic the-
ory. We are not inclined “to second-guess the empirical
judgments of lawmakers concerning the utility of legislation,”
Kassel v. Consolidated Freightways Corp., supra, at 679
(BRENNAN, J., concurring in the judgment). In our view,
the possibility of coercion in some takeover bids offers addi-
tional justification for Indiana’s decision to promote the au-
tonomy of independent shareholders.

"In this area, generalizations usually require qualification. [t may well
be that some successful tender offers will provide more effective manage-
ment or other benefits such as needed diversification. Yet, the conflicting
views in the literature reflect the reality of the situation—that all tender
offers are not alike. There is no reason to bed that the type of con-
glomerate corporation that may result from repetitive takeovers necessar-
ily will operate more efficiently or provide greater benefits to
shareholders.
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Dynamies argues in any event that the State has “‘no le-
gitimate interest in protecting nonresident shareholders.””
Brief for Appellee 21 (quoting Edgar v. MITE Corp., 457
U. S., at 644). Dynamics relies heavily on the statement by
the MITE Court that “[i]lnsofar as the . . . law burdens out-
of-state transactions, there is nothing to be weighed in the :
balance to sustain the law.” 457 U. S., at 644. But that
comment was made in reference to an Illinois law that applied
as well to out-of-state corporations as to in-state corpora- aba e
tions. We agree that Indiana has no interest in protecting
nonresident shareholders of nonresident corporations. But

- this Act applies only to corporations incorporated in Indiana.
We reject the contention that Indiana has no interest i
-teeting-the-ghareholders~of its.corporations~from-coercive
transaetions-in.the-shares-of these-corporations. Indiana has
a substantial interest in preventing the corporate form from
becoming a shiﬁ?i‘f@unfair business dealing. Meraover, -
“ginlike the Illinois statute invalidated in MITE, the Indiana
“Act applies only to corporations that have a substantial num-
ber of shareholders in Indiana. See Ind. Code
§23-1-42-4(a)(3) (Supp. 1986). Thus, every application of
the Indiana Act will affect a substantial number of Indiana
residents, whom Indiana indisputably has an interest in
protecting.

D

Dynamics’ argument that the Act is unconstitutional ulti-
mately rests on its contention that the Act will limit the num-
ber of successful tender offers. There is little evidence that
this will occur. But even if true, this result would not sub-
stantially affect our Commerce Clause analysis, J'The~Coms=

erce Clause does not entitle entities to engage in transac-
Eions that a State reasonably, and for nondiscriminatory

- Teasons, has found not to be in the interest of shareholders of,
its~corporationd™—We Féilerate that this Act does 1ot pro-
hibit any entity—resident or nonresident—from purchasing . D
shares in Indiana corporations, or from attempting thereby M
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to gain control. It only provides regulatory procedures for
the better protection of the corporations’ shareholders. We
have rejected the “notion that the Commerce Clause protects
the particular structure or methods of operation in a . ..
market.” Exxzon Corp. v. Governor of Maryland, 437 U. S.,
at 127.  Indiana has changed the structure of this market to
further substantial interests traditionally left to the States.
Accordingly, even if the Act should decrease the number of
successful tender offers for Indiana corporations, this would
not offend the Commerce Clause."

-

v
On its face, the Indiana Control Share Acquisitions Chap-
ter evenhandedly determines the voting rights of shares of
Indiana corporations. The Act does not conflict with the

(173 Ehelegltlmatestate'purpose'of-pretectlng-the.l

Prov1smns or purposes of the Williams Act, J Wﬁ’ 7 G
ests-

shareholders.in-Indiana.corporations. If the. tndiana leglsla—
ture has acted unwisely, and imposed-dn inefficient frame-
work on corporate management,-we may assume that Indianh
will bear the burden: the maffl‘{'etplace may cause investors th
hift their funds to corporations incorporated in other States}
hareholders may‘{ote to remove their corporations from the
;overage 9 of«the Act, as they have a right to do, see Ind. Code
%23 _1-42_5 (Supp. 1986); or directors may reincorporate

€ir businesses under_the corporate laws.of other.States:
o the limited extent that the Act affects interstate com-
merce, this is justified by the State’s interests in defining the
attributes of shares in its corporations and in protecting
shareholders. Congress has never questioned the need for
state regulation of these matters. Nor do we think such

2ZCTS also contends that the Act does not violate the Commerce
Clause—regardless of any burdens it may impose on interstate com-
merce—because a corporation's decision to be covered by the Act is purely
“private” activity beyond the reach of the Commerce Clause. Because we
reverse the judgment of the Court of Appeals on other grounds, we have
ne occasion to consider this argument.

1_';_)

oy 23 F NI
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regulation offends the Constitution. Accordingly, we re-
verse the judgment of the Court of Appeals.
It is so ordered.
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JUSTICE POWELL delivered the opinion of the Court.

This case presents the questions whether the Control
Share Acquisitions Chapter of the Indiana Business Corpora-
tion Law, Ind. Code §23-1-42-1 et seq. (Supp. 1986), is pre-
empted by the Williams Act, 15 U. S. C. §§78m(d)-(e) and
78n(d)-(f), or violates the Commerce Clause of the Federal
Constitution, Art. I, §8, cl. 3.

I
A

On March 4, 1986, the Governor of Indiana signed a revised

Indiana Business Corporation Law, Ind. Code § 23-1-17-1 et

seq. (Supp. 1986). That law included thW
quisitions Chapter (Indiana Act or Act) at- tr-thi g

Beginning on Avgust 1, 1987, the Act W

apply to any corporation incorporated in Indiana,
§23-1-17-3(a), unless the corporation amends its articles of

incorporation or bylaws to opt out of the Act, §23-1-42-5.
Before that date, any Indiana corporation can opt into the
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Act by resolution of its board of directors. §23-1- 17-3(b).
The Act applies only to “issuing public corporations.” The

term “corporation” includes only cerperation§ ncorporated in
Indiana. See §23-1-20-5. An “issuing public corporation”
is defined as:

“a corporation that has:
(1) one hundred (100} or more shareholders;
(@) its principal place of business, its principal office, or
, : substantial assets within Indiana; and
P leool ' . |(3) either:
. 9 wg fnore than ten percent (10%) of its shareholders
W P ° r 51dent in Indiana;
Sour |(B)jmore than ten percent (10%) of its shares owned by
Indiana residents; or
C)|ten thousand (10,000) shareholders resident in
Indiana.”
§23-1-42-4(a).

The Act focuses on the acquisition of “control shares” in}is-
wmm Under the Act, an entity acquires
“control shares” whenever it acquires shares that, but for the

operation of the Act, would bring its voting power in the cor-

A~

poration to or above any of three thresholds: 20%, 33 1/3%, or
C‘f 50%. §23-1-42-1. Under-the-Act{ an entity thT—acqulres
control shares does not necessarily acquire the voting rights.

2

Rather, it gains those rights only “to the extent granted by
resolution approved by the shareholders of the issuing public
corporation.” §23-1-42-9(a). Section 9requires a majority
vote of all disinterested® shareholders holding each class of

U terested shares” are shares with hich the acquiror, an
officer, or an inside directop of the corporation

“may exXercise or direct the exerciS of the voting power of the corporation

P leant
l@'ﬂ‘f h\,_c_‘\rcj

Wo'r
e —

in the election of directors.” §23-1-42-3. .So long a¥ the record date
passes before the acquiror purchases shares pursuant to the tender offer,
the purchased shares will not be “interested shares” within the meaning of
the Act; although the acquiror may own the shares on the date of the meet-
ing, it will not “exercise . . . the voting power” of the shares.

X
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stock for passage of such a resolution. §23~1-42-%(b). The
practical effect of this requirement is to condition acquisition
of control of a corporation on approval of a majority of the
pre-existing disinterested shareholders.* re

As a practical matter,am date usually will

pass before shares change hands. Under SEC regulations, the shares can-
not be purchased until 20 business days after the offer commences. 17
m-f@)} If the acquiror seeks an early resolution of the
issue—as most acquirors will—the meeting required by the Act
-28=1=142=%, must be held no more than 50 calendar days after the offer
commences, about three weeks after the earliest date on which the shares -
2 The Act speeiﬁfzﬂ'xft%ghﬁ management to give no-
tice of the meeting “as promptly as reasonably practicable . . . to all share-
hoiders of record as of the record date set-for the meeting.” &—w ‘Sf %V\a
§23-1-42-8(a). It seems likely that management of the target corporation
would violate this obligation if the¥ delayed setting thé record date
sending notice until after 20 business days had passed, Thus, we assume
that the record date usually will be set before the date on which federal law
first permits purchase of the shares.
?The United States and /ppellee Dynamics Corporation suggest that
requires a second vote by all shareholders of record. Brief for the
Securities and Exchange Commission and United States as Amicus Curiae
Hand n. 6; Brief for Appellee Dynamics Corporation of America 2-3yand

n. 5. of Indiana disputes this interpretation of-the Act Brizaf of
Intervenor-Appellant Indiana 28, n, *. The relewant paragraph of the Act
provides: &

“['Tlhe resolution must be approved by:
(1) each voting group entitled to vote separately on the proposal by a ma-
Jority of ail the votes entitled to be cast by that voting group, with the
holders of the outstanding shares of a class entitled to vote as a separate
voting group if the proposed control share acquisition would, if fully carried
out, result in any of the changes described in Indiana Code § 23-1-38-4(a)
[describing  fundamental changes in  corporate organization].”
§ 23-1-42~9(b)
The United States contends that this section always requires a separate
vote by all shareholders and that the last clause merely specifies that the
vote shall be taken by separate groups if the acquisition would result in one
of the listed transactions. Indiana argues that this section requires a sep-
arate vote only if the acquisition would result in one of the listed transac-
tions. Because it is unnecessary to our decision, we express no opinion as
to the appropriate interpretation of this section.

{
o
N
LS
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* The shareholders decide whether to confer rights on the
control shares at the next regularly scheduled meeting of the

shareholders, or at a specially-scheduled meeting. The
acquiror can require management of the ¢ i d
such a special meeting within 50 days{ if it files an “acquiring

”3 :
person statement,”?, requests the meeting, and agrees to S et

Jjé‘gl Y pay the expenses of the meetinggse& §23-1-42-7. If the ’

shareholders do not vote to restore voting rights to the
shares, the corporation may redeem the control shares from

the acquiror at fair market valui("§'23f1'—42—10(b). Simi-t 2 Yo deose.
veqv:

larly, if the acquiror does not file an acquiring person state-
ment with the corporation, the corporation may, if its bylaws
or articles of incorporation so provide,- redeem the
share imd after 60 days after the acquiror’s last acqui-
1 §23-1-42-10(a).

B

On March 10, 1986, appellee Dynamics Corporation of
America (Dynamics) owned 9.6% of the common stock of ap-
pellant CTS Corporationff On that day, six days after the
Act went into effect, Dynamics announced a tender offer for
another million shares in CTS; purchase of those shares
would have brought Dynamies’ ownership interest in CTS J&p/‘l"
to 27.5%. Also on March 10, Dynamics filed suit in the
United States Districet Court for the Northern District of Illi-
nois, alleging that CTS had violated the federal securities
laws in a number of respects no longer relevant to these pro-
ceedings. On March 27, the Board of Directors of CTS, an
Indiana corporation, elected to be governed by the provisions
of the Act, see §23-1-17-3. _

Four days later, on March 31, Dynamics moved for leave to
amend its complaint to allege that the Act is pre-empted by
the Williams Act, 15 U. S. C. §§78m(d)-(e} and 78n(d)-(f),
and violates the Commerce Clause, Art. I, §8, cl. 3. Dy-

® An “acquiring person statement” is an information statement describ-
ing, inter alia, the identity of the acquiring person, and the terms and ex-
tent of the proposed acquisition. See §23-1-42-6.
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namics sought a temporary restraining order, a preliminary

injunction, and declaratory relief against CTS’s use of the S
Act. On April 9, the District Courtﬁﬁlmgthat the Willams @
Act preempts the Indiana Act, & -

namics’ motion for declaratory rehef Relylng onJ USTICE
WHITE’s plurality opinion in Edgar v. MITE Corp., 457
U. S. 624 (1982), the court concluded that the Act “wholly
frustrates the purpose and objective of Congress in striking a
balance between the investor, management, and the take-
over bidder in takeover contests.” 637 F. Supp., at 399. A
week later, on April 16, the District Court issued an opinion
accepting Dynamics’ claim that the Act violates the Com-
merce Clause. This holding rested on the court’s conclusion
“that the substantial interference with interstate commerce
created by the [Act] outweighs the articulated local benefits
50 as to create an impermissible indirect burden on interstate
commerce.” Id., at 406. The District Court certified its de-
cisions on the Williams Act and Commerce Clause claims as
final under Fed. Rule Civ. Proc. 54(b). Ibid.

CTS appealed the District Court’s holdings on these claims
to the Court of Appeals for the Seventh Circuit under 28
U. 8. C. §1291. Because of the imminence of CTS’s annual
meeting, the Court of Appeals consolidated and expedited
the two appeals. On April 23—23 days after Dynamics first
contested application of the Act in the District Court—the ¢
Court of Appeals issued an order affir§ifling the Judmf—';_
the District Court. The opinion followed on May 28. 794 F.
2d 250 (1986).

After disposing of a variety of questions not relevant to
this appeal, the Court of Appeals examined Dynamics’ claim :[“Q;cwa
that the Williams Act pre-empts the{Act. ~ The court looked
first to the plurality opinion in Edgar v. MITE Corp., supra,
in which three Justices found that the Williams Act pre-
empts state statutes that upset the balance between target
management and a tender offeror. The court noted that
some commentators had disputed this view of the Williams
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. Act, concluding instead that the Willlams Act was “an anti-
takeover statute, expressing a view, however benighted,
that hostile takeovers are bad.” Id., at 262. It also noted:

“[I1t is a big leap from saying that the Williams Act does
not itself exhibit much hostility to tender offers to saying
that it implicitly forbids states to adopt more hostile
regulations. . . . But whatever doubts of the Williams'
Act preemptive intent we might entertain as an original
matter are stilled by the weight of precedent.” Ibid.

Once the court had decided to apply the analysis of the MITE
plurality, it found the case straightforward:

“Very few tender offers could run the gauntlet that Indi-
ana has set up. In any event, if the Williams Act is to
be taken as a congressional determination that a month
(roughly) is enough time to force a tender offer to be
kept open, 50 days is too much; and 50 days is the mini-
mum under the Indiana act if the target corporation so
chooses.” Id., at 263.

The court next addressed Dynamic’s Commerce Clause
challenge to the Act. Applying the balancing test articu-
lated in Pike v. Bruce Church, Inc., 397 U. 8. 137 (1970), the
court found the Aect unconstitutional:

“Unlike a state’s blue sky law the Indiana statute is cal-
culated to impede transactions between residents of
other states. For the sake of trivial or even negative
benefits to its residents Indiana is depriving nonres-
idents of the valued opportunity to accept tender offers
from other nonresidents. . . .

Even if a corporation’s tangible assets are im-
movable, the efficiency with which they are employed
and the proportions in which the earnings they generate
are divided between management and shareholders de-
pends on the market for corporate control—an inter-
state, indeed interiiational, market that the State of In-
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diana is not authorized to opt out of, as in effect it has
done in this statute.” Id., at 264.

Finally, the court addressed the “internal affairs” doctrine,
a “principle of conflict of laws . . . designed to make sure that
the law of only one state shall govern the internal affairs of a

corporation or other association.” Ibid. s

“We may assume without having to decide that Indiana
has a broad latitude in regulating those affairs, even
when the consequence may be to make it harder to take
over an Indiana corporation . . .. But in this case the
effect on the interstate market in securities and corpo-
rate control is direct, intended, and substantial . . ..

{TThat the mode of regulation involves jiggering with™ =™

voting rights cannot take it outside the scope of judicial
review under the commerce clause.” [bid.

Accordingly, the court affirmed the judgment of the District
Court.

Both Indiana and CTS filed jurisdictional statements. We
noted probable jurisdiction under 28 U. S. C. §1254(2), 472
U. S. —— (1986), and now reverse.*

11

The first question in this case is whether the Williams Act
pre-empts the Indiana Act. As we have stated frequently,

*CTS and Dynamics have settled several of the disputes associated with
Dynamies’ tender offer for shares of CTS. The case is not moot, however,
because the judgment of this Court still affects voting rights in the shares
Dynamics purchased pursuant to the offer. If we deeidedto affirm, Dy-
namics would continue to exercise the voting rights it had under the judg-
ment of the Court of Appeals that the Act was pre-empted and unconstitu-
tional. Because we decide today to reverse the judgment of the Court of
Appeals, CTS will have no voting rights in its shares unless shareholders in
Dynamics grant those rights in a meeting held pursuant to the Act. See
Settlement Agreement, at 7, para. 12, reprinted in Letter from James A,
Strain, Counsel for CTS, to Joseph F. Spaniol, Jr., Clerk of the United
States Supreme Court (Mar, 13, 1987).
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absent an explicit indication by Congress of an intent to pre-
empt state law, a state statute is pre-empted only

“‘where compliance with both federal and state regula-
tions is a physical impossibility ..., Florida Lime &
Avocado Growers, Inc. v. Paul, 373 U. S. 132, 142-143
(1963), or where the state ‘law stands as an obstacle to
the accomplishment and execution of the full purposes
and objectives of Congress.” Hines v. Davidowitz, 312
U. S. 52, 67 (1941) . ...” Ray v. Atlantic Richfield

Co., 435 U. 8. 151, 158 (1978).

Because it is entirely possible for entities to comply with both
the Williams Act and the Indiana Act, the. state statute can
be pre-empted only if it frustrates the purposes of the federal

law.

A

Our discussion begins with a brief summary of the strue-
ture and purposes of the Williams Act. Congress passed the
Williams Act in 1968 in response to the increasing number of

hostile tender offers. Before its passage, these

transactions

were not covered by the disclosure requirements of the fed-
eral securities laws. See Piper v. Chris-Craft Industries,
Ime., 430 U. 8. 1, 22 (1977). The Williams Act, backed by

regulations of the Securities and Exchange

Commission

(SEC), imposes requirements in two basic areas. First, it
requires the offeror to file a statement disclosing T
information about the offer, including: the offeror’s back-

ground and identity; the source and amount of the funds to be
used in making the purchase; the purpose of the purchase, in-

cluding any plans to liquidate the company or

make major

changes in its corporate structure; and the extent of the

offeror’s holdings in the target company. See
§78n(d)(1) (incorporating § 78m(d)(1) by referen

ond, the Williams Actyand accompenyin
establish

15 U. S. C.
ce), 17 CFR

regulations [ s
procedural rules to govern tender offers. For b accampary it
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example, stockholders who tender their shares may with-
draw them during the first 15 business days of the tender
offer and, if the offeror has not purchased their shares, any

time after 60 days from commencement of the offer. 15

U. S. C. §78n(d)5); 17 CFR §240.14d-T(a)(1) (1986). The
offer must remain open for at least 20 business days. 17
CFR §240.14e-1(a) (1986). If more shares are tendered than
the offeror sought to purchase, purchases must be made on a
_pro rata basis from each tendering shareholder. 15U. 8. C.

§78n(d)(6). Fhe-offeror must pay the same price for all pur-
chases; if the offering price is increased before the end of the
offer, those who already have tendered must receive the ben-
efit of the increased.price.. §78n(d}7). .-~ — . ..

B

The Indiana Act differs in major respects from the Illinois
statute that the Court considered in Edgar v. MITE Corp.,
457 U. S. 624 (1982). After reviewing the legislative history
of the Williams Act, JUSTICE WHITE, joined by Chief Justice
Burger and JUSTICE BLACKMUN (the plurality), concluded
that the Williams Act struck a careful balance between the
interests of offerors and target companies, and that any state

_ statute that “upset” this balance was preempted by
i Id., at 632-634.

The plurality then identified three offending features of the
Illinois statute. JUSTICE WHITE's opinion first noted that
the Illinois statute provided for a 20-day precommencement
period. During this time, management could disseminate its
views on the upcoming offer to shareholders, but offerors
could not publish their offers. The plurality found that this
provision gave management “a powerful tool to combat
tender offers.” Id., at 635. This contrasted dramatically
with the WillQdms Act; Congress had deleted express
precommencement notice provisions from the Williams Act.
According to the plurality;Congress had determined that the
potentially adverse consequences of such a provision on
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b shareholders should be avoided{ Thus, the plurality con-
e cluded that the Illinois provision “frustrate[d] the objectives
ot the Williams Act,}Ibid. _The second feature of the Illinois

. statute{cFiticizedf was a provision for a hearing on a tender
offer that, because it set no deadline, allowed management

“‘to stymie indefinitely a takeover,’” id., at 637 (quoting

MITE Corp. v. Dizon, 633 F. 2d 486, 494 (CAT 1980)). The

plurality noted that “‘delay can seriously impede a tender

offer,”” ibid. (quoting Great Western United Corp. V.

Kidwell, 577 F. 2d 1256, 1277 (CA5 1978) (per Wisdom, J.)),

and that “Congress anticipated that investors and the take-

over offeror would be free to go forward without unreason-

AU able delay,” id., at 639. Accordingly, the plurality concluded
that this provision conflicted with the Williams Act. The

third troublesome feature of the Illinois statute was its i

\-\Sieﬂ that the fairness of tender offers would be reviewed by
thelSecretary of State §f\lllinoig. Noting that “Congress in-
ended for investors to be free to make their own decisions,”
the plurality concluded that “‘[t]he state thus offers investor
protection at the expense of investor autonomy--an approach
quite in conflict with that adopted by Congress.’” Id., at
639-640 (quoting MITE Corp. v. Dizon, p SUPTE, at 494). _JL,

C

As the plurality opinion in MITE did not represent the
views of a majority of the Court,’ we are not bound by its

€

*JUSTICE WHITE’s opinion on the pre-emption issue, 457 U. 8., at
630-640, was joined only by Chief Justice Burger and by JUSTICE BLACK-
MUN. Two Justices disagreed with JUSTICE WHITE's conclusion. Seeid.,

at 646-647 (POWELL, J., concurring in part) i
mt'ﬂﬂ'dmssmgthememts—becausa.th 1t concluded that the case was
ot moot; concludmg‘fb i pre-empt.the sia

; id., at 655 (STEVENS J. concurrmg in part and con-

curring in the Judgment) E o g ! -
the question. Seeid., at 655 (O CONNOR, J., concurring in part) (deelining.2—

s id,, at 664 (MARSHALL, J., with whom

BRENNAN, J. Jomed dlssentlng)WWMWm—Z
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reasoning. We need not question that reasoning, however, -
because we believe the Indiana Act passes muster even
under the broad interpretation of the Williams Act articu-
lated by JUSTICE WHITE in M! TE As is apparent from our
summary of its reasoning)-see-supra £, the overriding
concern of the MITE plurahty was that the Illinois statute
considered in that case operated to favor management
against offerors, to the detriment of shareholders. By con-
trast, the statute now before the Court protects the inde-
pendent shareholder against both of the contending parties.
Thus, the Act furthers a basic purpose of the Williams Act,
‘“*plac[ing] investors on an equal footing with the takeover _
bidder,”” Piper v. Chris-Craft Industries, 430 U..S., at 36.... . .- ..
(quoting the Senate Report accompanying the Williams Act,

S. Rep. No. 550, 90th Cong., 1st Sess., 4 (1967)).°

: 1d., at 667 (REHNQUIST, J., dis-

senting) {semef.
* Dynamics finds evidence of an intent to favor management in several
features of the Act. It argues that the provision of the Act allowing man-

O\ agement to opt into the Ac/grants management a strategic advaniage) see
23-1-17-3(b) fbecause tender offerors will be reluctant to take The expen-

sive preliminary steps of a tender offer if they do not know whether their
efforts will be subjected to the Act’s requirements. But this provision is
only a temporary option available for the first 17 months after enactment of
the Act. The Indiana legislature reasonabiy could have concluded that
corporations should be allowed an interim period during which the Act dis
not apply automatically. Because of its short duration, the potential stra-
tegic advantage offered by the opportunity to opt into the Act during this
transition period is of little significance.

The Act also imposes some added expenses on the offeror, requiring it,
inter alia, to pay the costs of special shareholder meetings to vote on the
transfer of voting rights, see § 23-1-42-7(a). In our view, the expenses of
such a meeting are fairly charged to the offeror. A corporation pays the
costs of annual meetings that it holds to discuss its affairs. If an offeror—

¥ Who has no official position with the corporation—desires a special meeting
, solely to discuss the voting rights of the offeror, it is not unrea-
sonable to have the offeror pay for the meeting.

Of course, by regulating tender offers, the Act i if expen
and thus deters them somewhat, but this type of reasonable regulatio
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The Indiana Act operates on the assumption, implicit in the
Williams Act, that independent shareholders faced with
tender offers often are at a disadvantage. By allowing such
shareholders to vote as a group, the Act protects them from
the coercive aspects of some tender offers. If, for example,
_\'\Aa successful tender .offer ma¥ be followed by a purchase of
nontendering shares at a depressed price, individual share-
holders may tender their shares—even if they doubt the
tender offer is in the corporation’s best interest—to protect
themselves from being forced to sell their shares at a de-
pressed price. As the SEC explains: “The alternative of not -
accepting the tender offer is virtual assurance that, if the
. .. __ . . .. offerissuccessful, the shares will have to be.sold in the lower _.

priced, second step.” Two-Tier Tender Offer Pricing and
Non-Tender Offer Purchase Programs, SEC Exchange Act
Release No. 21079 (June 21, 1984), [1984 Transfer Binder]
CCH Fed. Sec. Law Rep. 183,637, p. 86,916 (footnote omit-
{ einafter SEC Release No. 21079). See Lowenstei
Pruning Degdwood ¢ le_Takeovers: A Proposal for
Legislation,\83 Colum L. Rev. 249, 307- I such
a situation under the Indiana Act, the shareholders as a
group, acting in the corporation’s best interest, Wrejecr@
the offer, although individual shareholders might be inclined
to accept it. The desire of the Indiana legislature to protect
shareholders of Indiana corporations from this type of coer-
cive offer does not conflict with the Williams Act. Rather, it
furthers the federal policy of investor protection.

In implementing its goal, the Indiana Act avoids the prob-
lems the plurality discussed in MITE. Unlike the MITE
statute, the Indiana Act does not give either management or
the offeror an advantage in communicating with the share-
holders about the impending offer. The Act also does not

P WOMM Coce P

does not alter the balance between management and offeror in any signifi-
cant way. The principal result of the Act is to grant shareholders the
power to deliberate collectively about the merits of tender offers, This
result is fully in accord with the purposes of the Willilams Act,
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impose an indefinite delay on tender offers. Nothing in the
Act prohibits an offeror from consummating an offer on the
twentieth business day, the earliest day permitted under ap-
plicable federal regulations, see 17 CFR §240.14e-1(a) (1986).
Nor does the Act allow the state government to interpose its
views of fairness between willing buyers and sellers of shares
of the target company. Rather the Act allows shareholders ¢ ol e.aﬁw—tQY
nerits of the offen"_—

The Court of Appeals based its finding of pre-emption on
its view that the practical effect of the Indiana Act is to delay
consummation of tender offers until 50°days after the com- ~~
mencement of the offer. 794 F. 2d, at 263. As did the
Court of Appeals, Dynamics reasons that no rational offeror
will purchase shares until it gains assurance that those shares
will carry voting rights. Becauseﬁﬁr?g rights maygnot be
conferred any-seener~than a shareholder meeting 50 days
after commencement of the offer, Dynamics concludes that
the Act imposes a 50-day delay,-that conflicts with the
shorter 20-business-day period established by the SEC as the
minimum period for which a tender offer may be held open.
17T CFR §240.14e-1 (1986). We find the alleged conflict
illusory.

The Act does not impose an absolute 50-day delay on
er offersi—FTheprovistons-of~the-Act-do-net preclude an
offeror from purchasing shares as soon as federal law per-
mits. If the offeror fears an adverse shareholder vote under
the Act, it can make a conditional tender offer, offering to ac-
cept shares the condition that the shares receive
oting Tights within a certain period of time. The Williams
Act permits tender offers to be conditioned on the offeror’s
subsequently obtaining regulatory approval. E. g., Inter-
pretive Release Relating to Tender Offer Rules, SEC Ex-
change Act Release No. 34-16623 (Mar. 5, 1980), 3 CCH
Fed. Sec. L. Rep. 124,2841, p. 17,758, quoted in MacFadden
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Holdings, Inc. v. JB Acquisition Corp., 8302 F. 2d 62, 70
(CA2 1986). There is no reason to doubt that this type of
conditional tender offer would be legitimate as well.”

Even assuming that the Indiana Act imposes some addi-
tional delay, nothing in MITE suggested that any delay im-
posed by state regulation, however short, would create a con-
flict with the Williams Act: The plurality argued only that
the offeror should “be free to go forward without unreason-
able delay.” 457 U. S., at 639 (emphasis added). In that
case, the Court was confronted with the potential for indefi-
nite delay and presented with no persuasive reason why
some deadline could not be established. By contrast, the In-

diana Act provides that full voting rights will be vested—if .

this eventually is to occur—within 50 days after commence-
ment of the offer. This period is within the 60-day maximum
period Congress estabhshed for tender offers in 15 U S C
§78n(d)(5) : SFranmin pped

Fmally, we note that the Williams Act would pre-empt a
variety of state corporate laws of hitherto unquestioned va-

lidity 1T it were held to pre-empt any state statute that may
imit or delay the free exercise of power after a successful
ender offer. State corporate laws commonly permit cor-
porations to stagger the terms of their directors. See Model
Business Corp. Act §37 (1969 draft) (hereinafter MBCA); Re-

"Dynamics argues that conditional tender offers are not an adequate al-
ternative, because they leave management in place for three extra weeks,
with “free rein to take other defensive steps that will diminish the value of
tendered shares.” Brief for Appellee Dynamics Corporation of America
37. 'We reject this contention. In the unlikely event that management
were to take actions designed to diminish the value of the corporation’s
shares, it may incur liability under state law. But this problem does not
control our pre-emption analysis. Neither the Act nor any other federal
statute can assure that sharehoiders-do not suffer from the mismanage-
ment of corporate officers and directors. Cf. Cort v. Ash, 422 U. S. 66, 84
(1975).
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vised Model Business Corp. Act §8.06 (1984 draft) (hereinaf-
ter RMBCA).® By staggering the terms of directors, and
thus having annual elections for only one class of directors
each year, corporations may delay the time when a successful
offeror gains control of the board of directors. Similarly,
state corporation laws commonly provide for cumulative vot-
ing. See MBCA §33, par. 4; RMBCA §7.28.° By enabling
minority shareholders to assure themselves of representation
in each class of directors, cumulative voting provisions can
<< " WQ"PQ“ delay further the ability of offerors to gain untrammeled au-
@
*\\\"’

thority over the affairs et _cor tion,

Folger | Deflecting Takeovers: Charter and By- |

Law Techniques {34 Bus. Law. 537, 538-539 (1979). - - --

¥ view, the possibility that the Indiana Act will delay
some tender offers is insufficient to infer a conelusion that the
Williams Act pre-empts the Act. mgress had intended
to pre-empt all state laws that delay the acquisition of voting
control following a tender offer, it would have said so explie-

Wtow conditions that the Act places on tender
offers aré met—consistent with i the text o the pur™<
poses of the Williams Act. Accordingly, we hold that the
Williams Act does not pre-empt the Indiana Act.

#Every State except Arkansas and California allows classification of di-
rectors to stagger their terms of office. See 2 Model Business Corp. Act
Annotated § 8.06, p. 830 (3d ed., Supp. 1986).

*“Cumulative voting is a means devised to protect minorities by provid-
ing a method of voting which assures to a minority, if it is sufficiently pur-
poseful and eohesive, representation on the board of directors to an extent
roughly proportionate to the minority’s size. This is achieved by permit-
ting each shareholder . . . to cast the total number of his votes for a single
candidate for election to the board, or to distribute such total among any
number of such candidates (the total number of his votes being equal to the
number of shares he is voting multiplied by the number of directors to be
elected).” Model Business Corporation Act Ann. § 33, Par. 4 comment (2d
ed. 1971).

Every Stafew i permits cumulative voting. See 2 Model
Business Corporation Act Ann. §7.28, pp. 675-677 (3d ed., Supp. 1986).
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III

As an alternative basis for its decision, the Court of Ap-
peals held that the Act violates the Commerce Clause of the
Federal Constitution. We now address this holding. Onits
face, the Commerce Clause is nothing more than a grant to

L . /\ Congress of the power “[t]lo regulate Commerce . . . among
o — ) the several States .~ _Art. I, §8, cl. 3. But it has been
settled for more than a century that the Clause prohibits

States from taking certain actions respecting 1nterstate com-

merce even absent congressional.action. g, g

Board of Wardens, 12 How. 299 (1852). The Court’s inter-
: pretation of “these great silences of the Constitution,” H. P.

- - Hood & Soms, Inc. v:-Duw Mond, 336 U. S 525,535 (1949); -

has not always been easy to follow. Rather, as the volume

and complexity of commerce and regulation has grown in this

country, the Court has articulated a variety of tests in an at-

tempt to describe the difference between those regulations

that the Commerce Clause permits and those regulations that -

it prohibits. See, e. g., Raymond Motor Transp., Inc. v.

Rice, 434 U. S. 429, 441, n. 15 (1978).

A

The principal objects of dormant Commerce Clause scru-
tiny are statutes that discriminate against interstate com-
gﬁu‘” merce. See, e. g., Lewis v. BT Investment Managers, Inc.,

447 U, 8. 27, 36-3T (1980); Philadelphia v. New Jersey, 437

U. 8. 617, 624 (1978). Se&mmm

Court and State Protectionism. Moking Sense of the Dor-

C g\ 84 Mich. L. Rev. 1091 (1956). Gm

q‘? 1 Tt the Indiana Act is not such a statute.

It has the same effects on tender offers whether or not the

offeror is a domiciliary or resident of Indiana. Thus, it “vis-

its its effects equally upon both interstate and local busi-

ness,” Lewis v. BT Investment Managers, Inc., supra, at 36.

Dymamics nevertheless contends that the statute is dis-

criminatory because it will apply for-the most paet-to out-of-
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state entities. This argument rests on the contention that,

~ as a practical matter, most hostile tender offers are launched

by offerors outside Indiana. But this argument avails Dy-
namies little. “The fact that the burden of a state regulation
falls on some interstate companies does not, by itself, estab-
lish a claim of diserimination against interstate commerce.”
Exxon Corp. v. Governor of Maryland, 437 U. S. 117, 126
(1978). See Minnesota v. Clover Leaf Creamery Co., 449
U. S. 456, 471-472 (1981) (rejecting a claim of discrimination
because the challenged statute “regulate[d] evenhandedly
. without regard to whether the [commerce came] from
outside the State”); Commonwealth Edison Co. v. Montana,
453 U. S. 609, 619 (1981) (rejecting a.claim of discrimination
where the “tax burden [was] borne according to the amount
. . consumed and not according to any distinction between
in-state and out-of-state consumers”). Because nothing in
the Indiana Act imposes a greater burden on out-of-state
offerors than it does on similarly situated Indiana offerors,
we reject the contention that the Act discriminates against
interstate commerce.
B

This Court’s recent Commerce Clause cases also have in-
validated statutes that adversely may affect interstate com-
merce by subjecting activities to inconsistent regulations.
E. g., Brown-Forman Distillers Corp. v. New York State
Liquor Authority, 476 U. S. , (1986); Edgar v.
MITE Corp., 457 U. 8., at 642 (plurality opinion of WHITE,
J.); Kassel v. Consolidated Freightways Corp., 450 U. S.
662, 671 (1981) (plurality opinion of POWELL, J.). See South-
ern Pac. Co. v. Arizona, 325 U. 8. 761, 774 (1945) (noting the
“confusion and difficulty” that would attend the “unsatisfied
need for uniformity” in setting maximum limits on train
lengths); Cooley v. Board of Wardens, 12 How., at 319 (stat-
ing that the Commerce Clause prohibits States from regulat-
ing subjects that “are in their nature national, or admit only
of one uniform system, or plan of regulation”). The Indiana
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Act poses no such problem. So long as each State regulates
voting rights only in the corporations it has created, each cor-
poration will be subject to the law of only one State. No
principle of corporation law and practice is more firmly estab-
lished than a State’s authority to regulate domestic corpora-

fions, mcluding the .definition-of the voting rights of share-
holders. See Restatement (Second) of Confliet of Laws § 304
(1969 draft) (concluding that the law of the incorporating
State generally should “determine the right of a shareholder
to participate in the administration of the affairs of the cor-
poration™). Accordingly, we conclude that the Indiana Act
does not create an impermissible risk of inconsistent regula-
tion by different States. .. e
C

The Court of Appeals did not find the Aect unconstitutional
for either of these threshold reasons. Rather, its decision
rested on its view of the Act’s potential to hinder tender of-
fers. We think the Court of Appeals failed to appreciate the
significance for Commerce Clause analysis of the traditional
power of a State to regulate corporate governance. As
Chief Justice Marshall explained:

“A corporation is an artificial being, invisible, intangible,
and existing only in contemplation of law. Being the
mere creature of law, it possesses only those properties
which the charter of its creation confers upon it, either
expressly, or as incidental to its very existence. These
are such as are supposed best calculated to effect the ob-
ject for which it was created.” Trustees of Dartmouth
College v. Woodward, 4 Wheat. 518, 636 (1819).

See First National Bank of Boston v. Bellotti, 435 U. S. 765,
822-824 (1978) (REHNQUIST, J., dissenting). Every State in
this country has enacted laws regulating corporate gover-
nance. By prohibiting certain transactions, and regulating
others, such laws necessarily affect certain aspects of inter-
state commerce. This necessarily is true with respect to
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corporations with shareholders in States other than the State

of incorporation. Large corporations that are listed on na- O na- \ow )
tional exchanges, or even regional exchanges, will have
shareholders in many States and shares that are traded fre- ‘t NL!QA e Y

quently: The markets that facilitate this national participa-
tion in ownership of corporations are essential for providing
capital not only for new enterprises but also for established
companies that need to expand their businesses. This bene-
ficial free market system depends at its core upon the fact
that a corporation—except in the rarest situations—is orga-
nized under, and governed by, the-lawsd of the State of its

incorporation. '
may affect directly a varlety of

the law

—— N\ - These regulati

transactions. For example, necogmﬂng—t-he—l-mﬁeﬁ&nﬁ 4 weal
/Sﬂangeﬁ—thamsgens-\mnkm the shareholders’ interests in a M“K’ﬁ M 7 ?'?

corporation, many States require supermajority votes to ap- e,m wad le.. Ton view
prove mergers. See, e. g., MBCA § 73 (requiring approval o Auz sules

of a merger by a majority of all shares, rather than simply a e §§ I s W
majority of votes cast); RMBCA §11.03 (same). By requir- RTATN
ing a greater vote for mergers than is required for other WM%W w%
transactions, these laws make it more difficult for corpora-
tlons tp merge. State laws also may provide for “dissenters’
nder which minority shareholders who disagree with
corporate decisions to taKe speeifie d actions are entitled to
sell their shares to the corporation at fair market value.
See, e. g., MBCA § 80-81; RMBCA §13.02. By requiring
the corporation to purchase the shares of dissenting share-
holders, these laws may inhibit a corporation from engaging
in the specified transactions."

" Qther common reg’ulatlons—thagmay affect both nonremdent and resi-
dent shareholders of a corporation i pecified votes

may be required for the sale of all of the corporation’s assets. See MBCA
§79; RMBCA §12.02. The election of directors may be staggered over a

period of years to prevent abrupt changes in management. See MBCA
§37, RMBCA §8.06. Various classes of stock may be created with differ-
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It thus is an accepted part of the business landscape in this
country for States to create corporations, to prescribe their
powers, and to define the rights that are acquired by pur-
chasing their shares. We have noted in the past that “a
State’s power to regulate commerce is never greater than in
matters traditionally of local concern.” Kassel v. Consoli-
dated Freightivays Corp., supra, at 670. A state law that
limits its reach to defining the attributes of shares in the en-
acting State’s corporations is one that deals with a matter M&
traditionally of local interest.¢¢ concern.

There can be no doubt that the Act furthers-this-trterest.
The primary purpose of the Actis to protect the shareh
of Indiana corporations. It does thiss by affording _
shareholders, when a takeover offer is made an opportunity

to decide collectively whether the resulting change in votmg
confrol of the corporationwould be desirable
..{‘I'F

A change of management may have important effects on
the shareholders’ interests; it is well within the State’s role as
overseer of corporate governance to offer this opportunity.
The autonomy provided by allowing shareholders collectively

ences in voting rights as to dividends and on liguidation. See MBCA § 15;
RMBCA §6.01(c). Provisions may be made for cumulative voting. See
MBCA §33, par. 4, RMBCA §7.28; suprayn. 9. Corporations may adopt
restrictions on payment of dividends to ensure that specified ratios of as-
sets to liabilities are maintained for the benefit of the holders of corporate
bonds or notes. See MBCA §45 (noting that a corporation’s articles of in-
corporation can restrict payment of dividends); RMBCA §6.40 (same).
Where the shares of a corporation are held in States other than that of in-
corporation, actions taken pursuant te these and similar provisions of state
law will affect all shareholders alike wherever they reside or are domiciled.

Nor is it unusual for partnership law to restrict certain transactions.
For example, a purchaser of a partnership interest generally can gain a
right to control the business only with the consent of other owners. See
Uniform Partnership Act § 27, 6 1. L.A. 353 (1969); Uniform Limited Part-
nership Act §19 (1916 draft), 6 U.L.A. 603 (1969); Revised Uniform Lim-
ited Partnership Act §§702, 704 (1976 draft), 6 U.L.A. 259, 261 (Supp.
1986). These provisions—in force in the great majority of the States in
this country—bear a »triking resemblance to the Act at issue in this case.
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to determine whether the takeover is advantageoué to their
interests may be especially beneficial by preventing hostile
tender offers from coercing shareholders into tendering their

shares. See supra, at 28=-2&—"

Respondent Dynamics responds that the prospect of coer-
cive tender offers is illusory, and that tender offers generally
should be favored because they reallocate corporate assets
into the hands of management who can use them most effec-
tiveliy See generally Easterbrook and Fischel, The Proper
Role of a Target’s Management in Responding to a Tender

Offer, 94 Harv. L. Rev. 1161 (1981). Bu#Indiana’s concern
with tender offers is not groundless. Indeed, the potentially

coercive aspects of tender offers have been recognized by the. . \... --

Securities and Exchange Commission, see SEC Release
No. 21079, p. 86,916, and by a number of scholarly commen-
tators, see, e. g., Bradley & Rosenzweig, Defensive Stock
Repurchases, 99 Harv. L. Rev. 1377, 1412-1413 (1986);
Macey & McChesney, A Theoretical Analysis of Corporate
Greenmail, 95 Yale L. J. 13, 20-22 (1985); Lowenstein, 83

v~ Colum. L.. Rev., at 307-309 .“ The Constitution does not re-
quire the States to subscribe to any particular economic the-
ory. We are not inclined “to second-guess the empirical
judgments of lawmakers concerning the utility of legislation,”
Kassel v. Consolidated Freightways Corp., supra, at 679
(BRENNAN, J., concurring in the judgment). In our view,
the possibility of coercion in some takeover bids offers addi-
tional justification for Indiana’s decision to promote the au-
tonomy of independent shareholders.

! In this area, generalizations usually require qualification. It may well
be that some successful tender offers will provide more effective manage-
ment or other benefits such as needed diversification. Yet, the conflicting
views in the literature reflect the reality of the mtuatmn—-that all tender
offers are not alike. There is no reason to belie ETYpE of con-
glomerate corporation that may result from repetitive takeovers necessar-
ily will operate more efficiently or provide greater benefits to
shareholders.
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({81

no le-

1

Dynamics argues in any event that the State has
gitimate interest in protecting nonresident shareholders.
Brief for Appellee 21 (quoting Edgar v. MITE Corp., 457
U. S, at 644). Dynamics relies heavily on the statement by
the MITE Court that “[ilnsofar as the . . . law burdens out-
of-state transactions, there is nothing to be weighed in the
balance to sustain the law.” 457 U. S., at 644. But that
comment was made in reference to an Illinois law that applied
as well to out-of-state corporations as to in-state corpora-
tions. We agree that Indiana has no interest in protecting
nonresident shareholders of nonresident corporations. But
this Act applies only to corporations incorporated in Indiana.
We reJect the contention that Indiana has no.interest.in pro-_

fthe shareholders of its corporations frem—esere
ransae&ens—m—bhe—shar—es—ef-%hese—eepperauons‘ Indiana has
a substantial interest in preventing the corporate form from
becoming a shield for unfair business dealing. Moreover,
unlike the Illinois statute invalidated in MITFE, the Indiana
Act applies only to corporations that have a substantial num-
ber of sharecholders in Indiana. See Ind. Code
§23-1-42-4(a)3) (Supp. 1986). Thus, every application of
the Indiana Act will affect a substantial number of Indiana
residents, whom Indiana indisputably has an interest in
protecting.

D

Dynamics’ argument that the Act is unconstitutional ulti-
mately rests on its contention that the Aet will limit the num-
ber of successful tender offers. There is little evidence that
this will occur. But even if true, this result would not sub-

stantially affect our Commerce Clause analysis.e’r?he-em
erce-Clatse-does—notentitieentitieste-engage-i tryﬁc

tions nﬂl/at_a_Sta%e-reasﬁﬁ'ﬁbly, aind 10r Tordiscriminator

reaserts has fo : i

it ationg) We reiterate that this Act does not pro-

hibit any entity—resident or nonresident—from purchasing

shares in Indiana corporations, or from attempting thereby
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to gain control. It only provides regulatory procedures for
the better protection of the corporations’ shareholders. We
have rejected the “notion that the Commerce Clause protects
the particular structure or methods of operation in a ...
market.” . Exxon Corp. v. Governor of Maryland, 437 U. 3.,
at 127. Indiana has changed the structure of this market to
further substantial interests traditionally left to the States.
Accordingly, even if the Act should decrease the number of
successful tender offers for Indiana corporations, this would
not offend the Commerce Clause.?

IV

On its face, the Indiana Control Share Acquisitions Chap-

" fer evenhandedly determines the voting rights of shares of
Indiana corporations. The Act does not conflict w1th the
prov151ons or purposes of the Williams Act ;

ﬁo{shirom the
ct, as they have a right to do, see Codd

—5 (Supp. 1986); or directors may reinco atg
sses—under-bhe-cerpumte—}aws—ef—ot}rersmgd

To the limited extent that the Act affects interstate com-
merce, this is justified by the State’s interests in defining the
attributes of shares in its corporations and in proteeting
shareholders. Congress has never questioned the need for
state regulation of these matters. Nor do we think such

. ®CTS also contends that the Act does not violate the Commerce
Clause—regardless of any burdens it may impose on interstate com-
merce—because a corporation’s decision to be covered by the Act is purely
“private” activity beyond the reach of the Commerce Clause. Because we
reverse the judgment of the Court of Appeals on other grounds, we have
no oceasion to consider this argument,



86-T1 & 86-97—OPINION
24 CTS CORP. v DYNAMICS CORP. OF AMERICA

regulatioh offends the Constitution. Accordingly, we re-
verse the judgment of the Court of Appeals.
It is so ordered.
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This case presents the questions whether the Control
Share Acquisitions Chapter of the Indiana Business Corpora-
tion Law, Ind. Code §23-1-42-1 et seq. (Supp. 1986), is pre-
empted by the Williams Act, 15 U. S. C. §§78m(d)-(e) and
78&n(d)-(f), or violates the Commerce Clause of the Federal
Constitution, Art. I, §8, cl. 3.

I
A

On March 4, 1986, the Governor of Indiana signed a revised
Indiana Business Corporation Law, Ind. Code §23-1-17-1 et
seq. (Supp. 1986). That law included the Control Share Ac-
quisitions Chapter (Indiana Act or Act). Beginning on Au-
gust 1, 1987, the Act will apply to any corporation incorpo-
rated in Indiana, §23-1-17-3(a), unless the corporation
amends its articles of incorporation or bylaws to opt out of
the Act, §23-1-42-5. Before that date, any Indiana cor-
poration can opt into the Act by resolution of its board of di-
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rectors. §23-1-17-3(b). The Act applies only to “issuing
publie corporations.” The term “corporation” includes only
businesses incorporated in Indiana. See §23-1-20-5. An
“issuing public corporation” is defined as:

“a corporation that has:
(1) one hundred. (100) or more shareholders;
(2) its principal place of business, its principal office,
or substantial assets within Indiana; and
(3) either:
(A) more than ten percent (10%) of its shareholders
resident in Indiana;
(B) more than ten percent (10%) of its shares owned
by Indiana residents; or
(C) ten thousand (10,000) shareholders resident in
Indiana.”
§23-1-42-4(a).

The Act focuses on the acquisition of “control shares” in an
issuing public corporation. Under the Act, an entity ac-
quires “control shares” whenever it acquires shares that, but
for the operation of the Act, would bring its voting power in
the corporation to or above any of three thresholds: 20%, 33
1/3%, or 50%. §23-1-42-1. An entity that acquires control
shares does not necessarily acquire voting rights. Rather, it
gains those rights only “to the extent granted by resolution
approved by the shareholders of the issuing public corpora-
tion.” §23-1-42-9(a). Section 9 requires a majority vote of
all disinterested® shareholders holding each class of stock for

'“Interested shares” are shares with respect to which the acquiror, an
officer or an inside director of the corporation “may exercise or direct the
exercise of the voting power of the corporation in the election of directors.”
§23-1-42-3. If the record date passes before the acquiror purchases
shares pursuant to the tender offer, the purchased shares will not be “in-
terested shares” within the meaning of the Act; although the acquiror may
own the shares on the date of the meeting, it will not “exercise . . . the
voting power” of the shares.
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passage of such a resolution. §23-1-42-9(b). The practical
effect of this requirement is to condition acquisition of control
of a corporation on approval of a majority of the pre-existing
disinterested shareholders.?

The shareholders decide whether to confer rights on the
control shares at the next regularly scheduled meeting of the

As a practical matter, the record date usually will pass before shares
change hands. Under SEC regulations, the shares eannot be purchased
until 20 business days after the offer commences. 17 CFR § 240.14e-1(a)
(1986). If the acquiror seeks an early resolution of the issue—as most
acquirors will—the meeting required by the Act must be held no more than
50 calendar days after the offer commences, about three weeks after the
earliest date on which the shares could be purchased. See §23-1-42-T7.
The Act requires management to give notice of the meeting “as promptly
as reasonably practicable ... to all shareholders of record as of the
record date set for the meeting.” §23-1-42-8(a). It seems likely that
management of the target corporation would violate this obligation if it de-
layed setting the record date and sending notice until after 20 business
days had passed. Thus, we assume that the record date usually will be set
before the date on which federal law first permits purchase of the shares.

*The United States and appellee Dynamies Corporation suggest that
§ 23-42-%b)(1) requires a second vote by all shareholders of record. Brief
for the Securities and Exchange Commission and United States as Amicus
Curiae 5, and n. 6; Brief for Appellee Dynamics Corporation of America
2-3, and n. 5. Indiana disputes this interpretation of its Act. Brief of
Intervenor-Appellant Indiana 29, n. *. The paragraph of the Act that
governs this second vote provides:

“[TThe resolution must be approved by:

(1) each voting group entitled to vote separately on the proposal by a ma-
jority of all the votes entitled to be cast by that voting group, with the
holders of the outstanding shares of a class entitled to vote as a separate
voting group if the proposed control share acquisition would, if fully carried
out, result in any of the changes described in Indiana Code § 23-1-38-4(a)
[describing fundamental changes in corporate organization].”
§23-1-42-9(b)(1).

The United States contends that this section always requires a separate
vote by all shareholders and that the last clause merely specifies that the
vote shall be taken by separate groups if the acquisition would result in one
of the listed transactions. Indiana argues that this section requires a sep-
arate vote only if the acquisition would result in one of the listed transac-



86-71 & 86-97—0PINION
4 CTS CORP. ». DYNAMICS CORP. OF AMERICA

shareholders, or at a specially-scheduled meeting. The
acquiror can require management of the corporation to hold
such a special meeting within 50 days if it files an “acquiring
person statement,”® requests the meeting, and agrees to pay
the expenses of the meeting. See §23-1-42-7. If the
shareholders do not vote to restore voting rights to the
shares, the corporation may redeem the control shares from
the acquiror at fair market value, but it is not required to do
so. §23-1-42-10(b). Similarly, if the acquiror does not file
an acquiring person statement with the corporation, the cor-
poration may, if its bylaws or articles of incorporation so pro-
vide, redeem the shares at any time after 60 days after the
acquiror’s last acquisition. §23-1-42-10(a).

B

On March 10, 1986, appellee Dynamics Corporation of
America (Dynamics) owned 9.6% of the common stock of ap-
pellant CTS Corporation, an Indiana corporation. On that
day, six days after the Act went into effect, Dynamics an-
nounced a tender offer for another million shares in CTS; pur-
chase of those shares would have brought Dynamics’ owner-
ship interest in CTS to 27.5%. Also on March 10, Dynamics
filed suit in the United States District Court for the Northern
District of Illinois, alleging that CTS had violated the federal
securities laws in a number of respects no longer relevant to
these proceedings. On March 27, the Board of Directors of
CTS, an Indiana corporation, elected to be governed by the
provisions of the Act, see §23-1-17-3.

Four days later, on March 31, Dynamics moved for leave to
amend its complaint to allege that the Act is pre-empted by
the Williams Act, 15 U. S. C. §§78m(d)-(e) and 78n{d)-(f),
and violates the Commerce Clause, Art. I, §8, cl. 3. Dy-

tions. Because it is unnecessary to our decision, we express no opinion as
to the appropriate interpretation of this section,

? An “acquiring person statement” is an information statement describ-
ing, inter alie, the identity of the acquiring person, and the terms and ex-
tent of the proposed acquisition. See § 23-1-42-6.
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namics sought a temporary restraining order, a preliminary
injunction, and declaratory relief against CTS’s use of the
Act. On April 9, the District Court ruled that the Williams
Act preempts the Indiana Act and granted Dynamics’ motion
for declaratory relief. 637 F. Supp. 38%. Relying on JUs-
TICE WHITE's plurality opinion in Edgar v. MITE Corp., 457
U. S. 624 (1982), the court concluded that the Act “wholly
frustrates the purpose and objective of Congress in striking a
balance between the investor, management, and the take-
over bidder in takeover contests.” 637 F. Supp., at 399. A
week later, on April 16, the District Court issued an opinion
accepting Dynamics’ claim that the Act violates the Com-
merce Clause. This holding rested on the court’s conclusion
“that the substantial interference with interstate commerce
created by the [Act] outweighs the articulated local benefits
S0 as to create an impermissible indirect burden on interstate
commerce,” [d., at 406, The District Court certified its de-
cisions on the Williams Act and Commerce Clause claims as
final under Fed. Rule Civ. Proc. 54(b). Ibid.

CTS appealed the District Court’s holdings on these claims
to the Court of Appeals for the Seventh Circuit under 28
U. S. C. §1291. Because of the imminence of CTS’s annual
meeting, the Court of Appeals consolidated and expedited
the two appeals. On April 23—23 days after Dynamics first
contested application of the Act in the District Court—the
Court of Appeals issued an order affirming the judgment of
the District Court. The opinion followed on May 28. 794 F.
2d 250 (1986). '

After disposing of a variety of questions not relevant to
this appeal, the Court of Appeals examined Dynamics’ claim
that the Williams Act pre-empts the Indiana Act. The court
looked first to the plurality opinion in Edgar v. MITE Corp.,
supra, in which three Justices found that the Williams Act
pre-empts state statutes that upset the balance between tar-
get management and a tender offeror. The court noted that
some commentators had disputed this view of the Williams
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Act, concluding instead that the Williams Act was “an anti-
takeover statute, expressing a view, however benighted,
that hostile takeovers are bad.” Id., at 262. It also noted:

“[I]t is a big leap from saying that the Williams Act does
not itself exhibit much hostility to tender offers to saying
that it implicitly forbids states to adopt more hostile
regulations. . . . But whatever doubts of the Williams’
Act preemptive intent we might entertain as an original
matter are stilled by the weight of precedent.” Ibid.

Once the court had decided to apply the analysis of the MITE
plurality, it found the case straightforward:

“Very few tender offers could run the gauntlet that Indi-
ana has set up. In any event, if the Williams Act is to
be taken as a congressional determination that a month
(roughly) is enough time to force a tender offer to be
kept open, 50 days is too much; and 50 days is the mini-
mum under the Indiana act if the target corporation so
chooses.” Id., at 263.

The court next addressed Dynamic’s Commerce Clause
challenge to the Act. Applying the balancing test articu-
lated in Pike v. Bruce Church, Inc., 397 U. S. 137 (1970), the
court found the Aet unconstitutional:

“Unlike a state’s blue sky law the Indiana statute is cal-
culated to impede transactions between residents of
other states. For the sake of trivial or even negative
benefits to its residents Indiana is depriving nonres-
idents of the valued opportunity to accept tender offers
from other nonresidents. . . .

Even if a corporation’s tangible assets are im-
movable, the efficiency with which they are employed
and the proportions in which the earnings they generate
are divided between management and shareholders de-
pends on the market for corporate control—an inter-
state, indeed international, market that the State of In-
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diana is not authorized to opt out of, as in effect it has
done in this statute.” Id., at 264.

Finally, the court addressed the “internal affairs” doctrine,
a “principle of conflict of laws . . . designed to make sure that
the law of only one state shall govern the internal affairs of a
corporation or other association.” Ibid. It stated:

“We may assume without having to decide that Indiana
has a broad latitude in regulating those affairs, even
when the consequence may be to make it harder to take
over an Indiana corporation . . . . But in this case the
effect on the interstate market in securities and corpo-
rate control is direct, intended, and substantial . . . .
[T]hat the mode of regulation involves jiggering with
voting rights cannot take it outside the scope of judicial
review under the commerce clause.” [Ibid.

Accordingly, the court affirmed the judgment of the District
Court,

Both Indiana and CT'S filed jurisdictional statements. We
noted probable jurisdiction under 28 U. S. C. § 1254(2), 479
U. 8. —— (1986), and now reverse.*

II

The first question in this case is whether the Williams Act
pre-empts the Indiana Act. As we have stated frequently,

*CTS and Dynamics have settled several of the disputes associated with
Dynamies’ tender offer for shares of CTS. The case is not moot, however,
because the judgment of this Court still affects voting rights in the shares
Dynamics purchased pursuant to the offer. If we were to affirm, Dynam-
ies would continue to exercise the voting rights it had under the judgment
of the Court of Appeals that the Act was pre-empted and unconstitutional.
Because we decide today to reverse the judgment of the Court of Appeals,
CTS will have no voting rights in its shares unless shareholders in Dynam-
ics grant those rights in a meeting held pursuant to the Act. See Settle-
ment Agreement, at 7, para. 12, reprinted in Letter from James A. Strain,
Counsel for CTS, to Joseph F. Spaniol, Jr., Clerk of the United States
Supreme Court (Mar. 13, 1987).
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absent an explicit indication by Congress of an intent to pre-.
empt state law, a state statute is pre-empted only

({1

where compliance with both federal and state regula-
tions is a physical impossibility ..., Florida Lime &
Avocado Growers, Inc. v. Paul, 373 U. S. 132, 142-143
(1963), or where the state ‘law stands as an obstacle to
the accomplishment and execution of the full purposes
and objectives of Congress.” Hines v. Davidowitz, 312
U. S. 62, 67 (1941) ....” Ray v. Atlantic Richfield
Co., 435 U. 8. 151, 158 (1978).

Because it is entirely possible for entities to comply with both
the Williams Act and the Indiana Act, the state statute can
be pre-empted only if it frustrates the purposes of the federal
law.

A

Our discussion begins with a brief summary of the struc-
ture and purposes of the Williams Act. Congress passed the
Williams Act in 1968 in response to the increasing number of
hostile tender offers. Before its passage, these transactions
were not covered by the disclosure requirements of the fed-
eral securities laws. See Piper v. Chris-Craft Industries,
Inc., 430 U. S. 1, 22 (1977). The Williams Act, backed by
regulations of the Securities and Exchange Commission
(SEC), imposes requirements in two basic areas. First, it
requires the offeror to file a statement disclosing information
about the offer, including: the offeror’s background and iden-
tity; the source and amount of the funds to be used in making
the purchase; the purpose of the purchase, including any
plans to liquidate the company or make major changes in its
corporate structure; and the extent of the offeror’s holdings
in the target company. See 15 U. S. C. §78n(d)(1} (incorpo-
rating §78m(d)}1) by reference); 17 CFR §§240.13d-1,
240.14d-3 (1986).

Second, the Williams Act, and the regulations that accom-
pany it, establish procedural rules to govern tender offers.
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For example, stockholders who tender their shares may
withdraw them during the first 15 business days of the
tender offer and, if the offeror has not purchased their
shares, any time after 60 days from commencement of the
offer. 15 U. 8. C. §78n(d)5); 17 CFR §240.14d-7(a)(1)
(1986). The offer must remain open for at least 20 business
days. 17 CFR §240.14e-1(a) (1986). If more shares are ten-
dered than the offeror sought to purchase, purchases must be
made on a pro rata basis from each tendering sharehoider.
15 U. S. C. §78n(d)(6). Finally, the offeror must pay the
same price for all purchases; if the offering price is increased
before the end of the offer, those who already have tendered
must receive the benefit of the increased price. §78n(d)(7).

B

The Indiana Act differs in major respects from the Illinois
statute that the Court considered in Edgar v. MITE Corp.,
457 U, S. 624 (1982). After reviewing the legislative history
of the Williams Act, JUSTICE WHITE, joined by Chief Justice
Burger and JUSTICE BLACKMUN (the plurality), concluded
that the Williams Act struck a careful balance between the
interests of offerors and target companies, and that any state
statute that “upset” this balance was preempted. Id., at
632-634.

The plurality then identified three offending features of the
Illinois statute. JUSTICE WHITE's opinion first noted that
the Illinois statute provided for a 20-day precommencement
period. During this time, management could disseminate its
views on the upcoming offer to shareholders, but offerors
could not publish their offers. The plurality found that this
provision gave management “a powerful tool to combat
tender offers.” Id., at 635. This contrasted dramatically
with the Williams Act; Congress had deleted express
precommencement notice provisions from the Williams Act.
According to the plurality, Congress had determined that the
potentially adverse consequences of such a provision on
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shareholders should be avoided. Thus, the plurality con-
cluded that the Illinois provision “frustrate[d] the objectives
of the Williams Act.” Ibid. The second criticized feature of
the Illinois statute was a provision for a hearing on a tender
offer that, because it set no deadline, allowed management
““4o stymie indefinitely a takeover,”” id., at 637 (quoting
MITE Corp. v. Dixon, 633 F. 2d 486, 494 (CA7 1980)). The
plurality noted that “‘delay can seriously impede a tender
offer,”” ibid. (quoting Great Western United Corp. V.
Kidwell, 577 F. 2d 1256, 1277 (CAS5 1978) (per Wisdom, J.)),
and that “Congress anticipated that investors and the take-
over offeror would be free to go forward without unreason-
able delay,” id., at 639. Accordingly, the plurality concluded
that this provision conflicted with the Williams Act. The
third troublesome feature of the Illinois statute was its re-
quirement that the fairness of tender offers would be re-
viewed by the Illinois Secretary of State. Noting that “Con-
gress intended for investors to be free to make their own
decisions,” the plurality concluded that “‘[t]he state thus of-
fers investor protection at the expense of investor auton-
omy—an approach quite in conflict with that adopted by Con-
gress.”” Id., at 639-640 (quoting MITE Corp. v. Dixon,
supra, at 494).
C

As the plurality opinion in MITE did not represent the
views of a majority of the Court,® we are not bound by its
reasoning. We need not question that reasoning, however,
because we believe the Indiana Act passes muster even

*JUSTICE WHITE's opinion on the pre-emption issue, 457 U. 3., at
630-640, was joined only by Chief Justice Burger and by JUSTICE BLACK-
MUN. Two Justices disagreed with JUSTICE WHITE’s conclusion. See id.,
at 646-647 (POWELL, J., concurring in part); +d., at 655 (STEVENS, J., con-
curring in part and concurring in the judgment). Four Justices did not
address the question. See id., at 655 (O’CONNOR, J., concurring in part);
td., at 664 (MARSHALL, J., with whom BRENNAN, J. joined, dissenting);
id., at 667 (REHNQUIST, J., dissenting).
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under the broad interpretation of the Williams Act articu-
lated by JUSTICE WHITE in MITE. As is apparent from our
summary of its reasoning, the overriding concern of the
MITE plurality was that the Illinois statute considered in
that case operated to favor management against offerors, to
the detriment of shareholders. By contrast, the statute now
before the Court protects the independent shareholder
against both of the contending parties. Thus, the Act
furthers a basic purpose of the Williams Act, “‘placfing] in-
vestors on an equal footing with the takeover bidder,”” Piper
v. Chris-Craft Industries, 430 U. S., at 30 (quoting the Sen-
ate Report accompanying the Williams Act, S. Rep. No. 550,
90th Cong., 1st Sess., 4 (1967)).°

*Dynamics finds evidence of an intent to favor management in several
features of the Act. It argues that the provision of the Act allowing man-
agement to opt into the Act, see 23-1-17-3(b), grants management a stra-
tegic advantage because tender offerors will be reluctant to take the ex-
pensive preliminary steps of a tender offer if they do not know whether
their efforts will be subjected to the Act's requirements. But this provi-
sion is only a temporary option available for the first 17 months after enact-
ment of the Act. The Indiana legislature reasonably could have concluded
that corporations should be allowed an interim period during which the Act
would not appiy automatically. Because of its short duration, the poten-
tial strategic advantage offered by the opportunity to opt into the Act dur-
ing this transition period is of little significance.

The Act also imposes some added expenses on the offeror, requiring it,
inter alia, to pay the costs of special shareholder meetings to vote on the
transfer of voting rights, see § 23-1-42-7(a). Inour view, the expenses of
such a meeting are fairly charged to the offeror. A corporation pays the
costs of annual meetings that it holds to discuss its affairs. If an offeror—
who has no official position with the corporation—desires a special meet-,
ing, solely to discuss the voting rights of the offeror, it is not unreasonable
to have the offeror pay for the meeting.

Of course, by regulating tender offers, the Act makes them more expen-
sive and thus deters them somewhat, but this type of reasonable regulation
does not alter the balance between management and offeror in any signifi-
cant way. The principal result of the Act is to grant shareholders the
power to deliberate collectively about the merits of tender offers. This
result is fully in accord with the purposes of the Williams Act.
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The Indiana Act operates on the assumption, implicit in the
Williams Aect, that independent shareholders faced with
tender offers often are at a disadvantage. By allowing such
shareholders to vote as a group, the Act protects them from
the coercive aspects of some tender offers. If, for example,
shareholders believe that a successful tender offer will be fol-
lowed by a purchase of nontendering shares at a depressed
price, individual shareholders may tender their shares—even
if they doubt the tender offer is in the corporation’s best in-
terest—to protect themselves from being forced to sell their
shares at a depressed price. As the SEC explains: “The al-
ternative of not accepting the tender offer is virtual assur-
ance that, if the offer is successful, the shares will have to be
sold in the lower priced, second step.” Two-Tier Tender
Offer Pricing and Non-Tender Offer Purchase Programs,
SEC Exchange Act Release No. 21079 (June 21, 1984), [1984
Transfer Binder] CCH Fed. Sec. Law Rep. 183,637,
p. 8,916 (footnote omitted) (hereinafter SEC Release
No. 21079). See Lowenstein, Pruning Deadwood in Hostile
Takeovers: A Proposal for Legislation, 83 Colum L. Rev.
249, 307-309 (1983). In such a situation under the Indiana
Act, the shareholders as a group, acting in the corporation’s
best interest, could reject the offer, although individual
shareholders might be inclined to accept it. The desire of
the Indiana legislature to protect shareholders of Indiana cor-
porations from this type of coercive offer does not conflict
with the Williams Act. Rather, it furthers the federal policy
of investor protection.

In implementing its goal, the Indiana Act avoids the prob-
lems the plurality discussed in MITE. Unlike the MITE
statute, the Indiana Act does not give either management or
the offeror an advantage in communicating with the share-
holders about the impending offer. The Act also does not
impose an indefinite delay on tender offers. Nothing in the
Act prohibits an offeror from consummating an offer on the
twentieth business day, the earliest day permitted under ap-



86-71 & B6-97—OPINION
CTS CORP. ». DYNAMICS COrP. OF AMERICA 13

plicable federal regulations, see 17 CFR §240.14e-1(a) (1986).
Nor does the Act allow the state government to interpose its
views of fairness between willing buyers and sellers of shares
of the target company, Rather, the Act allows shareholders
to evaluate the fairness of the offer collectively.

D

The Court of Appeals based its finding of pre-emption on
its view that the practical effect of the Indiana Act is to delay
consummation of tender offers until 50 days after the com-
mencement of the offer. 794 F. 2d, at 263. As did the
Court of Appeals, Dynamics reasons that no rational offeror
will purchase shares until it gains assurance that those shares
will carry voting rights. Because it is possible that voting
rights will not be conferred until a shareholder meeting 50
days after commencement of the offer, Dynamics concludes
that the Act imposes a 50-day delay. This, it argues, con-
flicts with the shorter 20-business-day period established by
the SEC as the minimum period for which a tender offer may
be held open. 17 CFR §240.14e-1 (1986). We find the al-
leged conflict illusory.

The Act does not impose an absolute 50-day delay on
tender offers, nor does it preclude an offeror from purchasing
shares as soon as federal law permits. If the offeror fears an
adverse shareholder vote under the Act, it can make a condi-
tional tender offer, offering to accept shares on the condition
that the shares receive voting rights within a certain period
of time. The Williams Act permits tender offers to be condi-
tioned on the offeror’s subsequently obtaining regulatory ap-
proval, E. g., Interpretive Release Relating to Tender
Offer Rules, SEC Exchange Act Release No. 34-16623 (Mar.
5, 1980), 3 CCH Fed. Sec. L. Rep. 124,2841, p. 17,758,
quoted in MacFadden Holdings, Inc. v. JB Acquisition
Corp., 802 F. 2d 62, 70 (CA2 1986). There is no reason to
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doubt that this type of conditional tender offer would be le-
gitimate as well.” :

Even assuming that the Indiana Act imposes some addi-
tional delay, nothing in MITE suggested that any delay im-
posed by state regulation, however short, would create a con-
flict with the Williams Act. The plurality argued only that
the offeror should “be free to go forward without unreason-
able delay.” 457 U. S., at 639 (emphasis added). In that
case, the Court was confronted with the potential for indefi-
nite delay and presented with no persuasive reason why
some deadline could not be established. By contrast, the In-
diana Act provides that full voting rights will be vested—if
this eventually is to occur—within 50 days after commence-
ment of the offer. This period is within the 60-day maximum
period Congress established for tender offers in 15 U. S. C.
§78n(d)5). We cannot say that a delay within that congres-
sionally determined period is unreasonable.

Finally, we note that the Williams Act would pre-empt a
variety of state corporate laws of hitherto unquestioned va-
lidity if it were construed to pre-empt any state statute that
may limit or delay the free exercise of power after a success-
ful tender offer. State corporate laws commonly permit cor-
porations to stagger the terms of their directors. See Model
Business Corp. Act §37 (1969 draft) (hereinafter MBCA); Re-
vised Model Business Corp. Act §8.06 (1984 draft) (hereinaf-

"Dynamics argues that conditional tender offers are not an adequate al-
terhative, because they leave management in place for three extra weeks,
with “free rein to take other defensive steps that will diminish the value of
tendered shares.” Brief for Appellee Dynamics Corporation of America
37. We reject this contention. In the unlikely event that management
were to take actions desipned to diminish the value of the corporation’s
shares, it may incur liability under state law. But this problem does not
control our pre-emption analysis. Neither the Act nor any other federal
statute can assure that shareholders do not suffer from the mismanage-
ment of eorporate officers and directors. Cf. Cort v. Ash, 422 U. S. 66, 84
(1975).
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ter RMBCA).* By staggering the terms of directors, and
thus having annual elections for only one class of directors
each year, corporations may delay the time when a successful
offeror gains control of the board of directors. Similarly,
state corporation laws commonly provide for cumulative vot-
ing. See MBCA §33, par. 4; RMBCA §7.28.* By enabling
minority shareholders to assure themselves of representation
in each class of directors, cumulative voting provisions can
delay further the ability of offerors to gain untrammeled au-
thority over the affairs of the target corporation. See
Hochman & Folger, Deflecting Takeovers: Charter and By-
Law Techniques, 34 Bus. Law. 537, 538-539 (1979).

In our view, the possibility that the Indiana Act will delay
some tender offers is insufficient to infer a conclusion that the
Williams Act pre-empts the Act. The longstanding preva-
lence of state regulation in this area suggests that, if Con-
_gress had intended to pre-empt all state laws that delay the
acquisition of voting control following a tender offer, it would
have said so explicitly. The regulatory conditions that the
Act places on tender offers are consistent with the text and
the purposes of the Williams Act. Accordingly, we hold that
the Williams Act does not pre-empt the Indiana Act.

*Every State except Arkansas and California allows classification of di-
rectors to stagger their terms of office. See 2 Model Business Corp. Act
Annotated § 8.06, p. 830 (3d ed., Supp. 1986).

#“Cumulative voting is a means devised to protect minorities by provid-
ing a method of voting which assures to a minority, if it is sufficiently pur-
poseful and cohesive, representation on the board of directors to an extent
roughly proportionate to the minority’s size. This is achieved by permit-
ting each shareholder . . . to cast the total number of his votes for a single
candidate for election to the board, or to distribute such total among any
number of such candidates (the total number of his votes being equal to the
number of shares he is voting multiplied by the number of directors to be
elected).” Model Business Corporation Act Ann. § 33, Par. 4 comment (2d
ed. 1971).

Every State permits cumulative voting. See 2 Model Business Corpora-
tion Act Ann. §7.28, pp. 675-677 (3d ed., Supp. 1986).
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As an alternative basis for its decision, the Court of Ap-
peals held that the Act violates the Commerce Clause of the
Federal Constitution. We now address this holding. Onits
face, the Commerce Clause is nothing more than a grant to
Congress of the power “[t]o regulate Commerce . . . among
the several States ... ,” Art. I, §8, cl. 3. But it has been
settled for more than a century that the Clause prohibits
States from taking certain actions respecting interstate com-
merce even absent congressional action. See, e. g., Cooley
v. Board of Wardens, 12 How. 299 (1852). The Court’s in-
terpretation of “these great silences of the Constitution,”
H. P. Hood & Sons, Inc. v. Du Mond, 336 U. S, 525, 5335
(1949), has not always been easy to follow. Rather, as the
volume and complexity of commerce and regulation has
grown in this country, the Court has articulated a variety of
tests in an attempt to describe the difference between those
regulations that the Commerce Clause permits and those
regulations that it prohibits. See, e. g., Eaymond Motor
Transp., Inc. v. Rice, 434 U. S. 429, 441, n. 15 (1978).

A

The principal objects of dormant Commerce Clause scru-
tiny are statutes that discriminate against interstate com-
merce. See, e. g., Lewis v. BT Investment Managers, Inc.,
447 U. S. 27, 36-37 (1980); Philadelphia v. New Jersey, 437
U. S. 617, 624 (1978). See generally Regan, The Supreme
Court and State Protectionism: Making Sense of the Dormant
Commerce Clause, 84 Mich. L. Rev. 1091 (1986). The Indi-
ana Act is not such a statute. It has the same effects on
tender offers whether or not the offeror is a domiciliary or
resident of Indiana. Thus, it “visits its effects equally upon
both interstate and local business,” Lewis v. BT Investment
Managers, Inc., supra, at 36.

Dynamics nevertheless contends that the statute is dis-
criminatory because it will apply most often to out-of-state
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entities. This argument rests on the contention that, as a
practical matter, most hostile tender offers are launched by
offerors outside Indiana. But this argument avails Dynam-
ics little. “The fact that the burden of a state regulation falls
on some interstate companies does not, by itself, establish a
claim of discrimination against interstate commerce.” Ezx-
xon Corp. v. Governor of Maryland, 437 U. S. 117, 126
(1978). See Minnesota v. Clover Leaf Creamery Co., 449
U. 8. 456, 471-472 (1981) (rejecting a claim of discrimination
because the challenged statute “regulate[d] evenhandedly
. without regard to whether the [commerce came] from
outside the State”); Commonwealth Edison Co. v. Montana,
453 U. 8. 609, 619 (1981) (rejecting a claim of discrimination
where the “tax burden {was] borne according to the amount
. . consumed and not according to any distinction between
in-state and out-of-state consumers”). Because nothing in
the Indiana Act imposes a greater burden on out-of-state
offerors than it does on similarly situated Indiana offerors,
we reject the contention that the Act discriminates against
interstate commerce.
B

This Court’s recent Commerce Clause cases also have in-
validated statutes that adversely may affect interstate com-
merce by subjecting activities to inconsistent regulations.
E. g., Brown-Forman Distillers Corp. v. New York State
Liquor Authority, 476 U. S. , (1986); Edgar v.
MITE Corp., 457 U. 8., at 642 (plurality opinion of WHITE,
J.); Kassel v. Consolidated Freightways Corp., 450 U. S.
662, 671 (1981) (plurality opinion of POWELL, J.). See South-
ern Pac. Co. v. Arizona, 325 U. S. 761, 774 (1945) (noting the
“confusion and difficulty” that would attend the “unsatisfied
need for uniformity” in setting maximum limits on train
lengths); Cooley v. Board of Wardens, 12 How., at 319 (stat-
ing that the Commerce Clause prohibits States from regulat-
ing subjects that “are in their nature national, or admit only
of one uniform system, or plan of regulation”). The Indiana
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Act poses no such problem. So long as each State regulates
voting rights only in the corporations it has created, each cor-
poration will be subject to the law of only one State. No
principle of corporation law and practice is more firmly estab-
lished than a State’s authority to regulate domestic corpora-
tions, including the authority to define the voting rights of
shareholders. See Restatement (Second) of Conflict of Laws
§ 304 (1969 draft) (concluding that the law of the incorporat-
ing State generally should “determine the right of a share-
holder to participate in the administration of the affairs of the
corporation”). Accordingly, we conclude that the Indiana
Act does not create an impermissible risk of inconsistent
regulation by different States.

C

The Court of Appeals did not find the Act unconstitutional
for either of these threshold reasons. Rather, its decision
rested on its view of the Act’s potential to hinder tender of-
fers. We think the Court of Appeals failed to appreciate the
significance for Commerce Clause analysis of the traditional
power of a State to regulate corporate governance. As
Chief Justice Marshall explained: '

“A corporation is an artificial being, invisible, intangible,
and existing only in contemplation of law. Being the
mere creature of law, it possesses only those properties
which the charter of its creation confers upon it, either
expressly, or as incidental to its very existence. These
are such as are supposed best calculated to effect the ob-
ject for which it was created.” Trustees of Dartmouth
College v. Woodward, 4 Wheat. 518, 636 (1819).

See First National Bank of Boston v. Bellotti, 435 U. S. 765,
822-824 (1978) (REHNQUIST, J., dissenting). Every State in
this country has enacted laws regulating corporate gover-
nance. By prohibiting certain transactions, and regulating
others, such laws necessarily affect certain aspects of inter-
state commerce. This necessarily is true with respect to
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corporations with shareholders in States other than the State
of incorporation. Large corporations that are listed on na-
tional exchanges, or even regional exchanges, will have
shareholders in many States and shares that are traded fre-
quently. The markets that facilitate this national participa-
tion in ownership of corporations are essential for providing
capital not only for new enterprises but also for established
companies that need to expand their businesses. This bene-
ficial free market system depends at its core upon the fact
that a corporation—except in the rarest situations—is orga-
nized under, and governed by, one law, traditionally the law
of the State of its incorporation.

These regulatory laws may affect directly a variety of cor-
porate transactions. Mergers are a typical example. In
view of the substantial effect that a merger may have on the
shareholders’ interests in a corporation, many States require
supermajority votes to approve mergers. See,e. g., MBCA
§73 (requiring approval of a merger by a majority of all
shares, rather than simply a majority of votes cast); RMBCA
§11.03 (same). By requiring a greater vote for mergers
than is required for other transactions, these laws make it
more difficult for corporations to merge. State laws also
may provide for “dissenters’ rights” under which minority
shareholders who disagree with corporate decisions to take
particular actions are entitled to sell their shares to the cor-
poration at fair market value. See, e. g., MBCA § 80-81;
RMBCA §13.02. By requiring the corporation to purchase
the shares of dissenting shareholders, these laws may inhibit
a corporation from engaging in the specified transactions.”

* Numerous other common regulations may affect hoth nonresident and
resident shareholders of a corporation. Specified votes may be required
for the sale of all of the corporation’s assets. See MBCA §79; RMBCA
§12.02. The election of directors may he staggered over a period of years
to prevent abrupt changes in management. See MBCA §37, RMBCA
§8.06. Varicus classes of stock may be created with differences in voting
rights as to dividends and on liquidation. See MBCA §15; RMBCA
§6.01(c). Provisions may be made for cumulative voting, See MBCA
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It thus is an accepted part of the business landscape in this
country for States to create corporations, to prescribe their
powers, and to define the rights that are acquired by pur-
chasing their shares. We have noted in the past that “a
State’s power to regulate commerce is never greater than in
matters traditionally of local concern.” Kassel v. Consoli-
dated Freightways Corp., supra, at 670. A state law that
limits its reach to defining the attributes of shares in the en-
acting State’s corporations is one that deals with a matter
traditionally of local interest and concern.

There can be no doubt that the Aect reflects this concern.
The primary purpose of the Act is to proteet the shareholders
of Indiana corporations. It does this by affording sharehold-
ers, when a takeover offer is made, an opportunity to decide
collectively whether the resulting change in voting control of
the corporation, as they perceive it, would be desirable. A
change of management may have important effects on the
shareholders’ interests; it is well within the State’s role as
overseer of corporate governance to offer this opportunity.
The autonomy provided by allowing shareholders collectively
to determine whether the takeover is advantageous to their
interests may be especially beneficial by preventing hostile-

§33, par. 4; RMBCA §7.28; supra, n. 9. Corporations may adopt restrie-
tions on payment of dividends to ensure that specified ratios of assets to
liabilities are maintained for the benefit of the holders of corporate bonds
or notes. See MBCA § 45 (noting that a corporation’s articles of incorpora-
tion can restrict payment of dividends); RMBCA §6.40 (same). Where
the shares of a corporation are held in States other than that of incorpora-
tion, actions taken pursuant to these and similar provisions of state law will
affect all shareholders alike wherever they reside or are domiciled.

Nor is it unusual for partnership law to restrict certain transactions.
For example, a purchaser of a partnership interest generally can gain a
right to control the business only with the consent of other owners. See
Uniform Partnership Act § 27, 6 U.L.A. 353 (1969); Uniform Limited Part-
nership Act §19 (1916 draft), 6 U.L.A. 603 (1969); Revised Uniform Lim-
ited Partnership Act §§ 702, 704 (1976 draft), 6 U.L.A. 259, 261 (Supp.
1986). These provisions—in force in the great majority of the States in
this country—bear a striking resemblance to the Act at issue in this case.
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tender offers from coercing shareholders into tendering their
shares. See supra, at 12.

Respondent Dynamics responds that the prospect of coer-
cive tender offers is illusory, and that tender offers generally
should be favored because they reallocate corporate assets
into the hands of management who can use them most effec-
tively." See generally Easterbrook and Fischel, The Proper
Role of a Target’s Management in Responding to a Tender
Offer, 94 Harv. L. Rev. 1161 (1981). As indicated supra, at
12, Indiana’s concern with tender offers is not groundless.
Indeed, the potentially coercive aspects of tender offers have
been recognized by the Securities and Exchange Commis-
sion, see SEC Release No. 21079, p. 86,916, and by a number
of scholarly commentators, see, e.g., Bradley &
Rosenzweig, Defensive Stock Repurchases, 99 Harv. L. Rev.
1377, 1412-1413 (1986); Macey & McChesney, A Theoretical
Analysis of Corporate Greenmail, 95 Yale L. J. 13, 20-22
(1985); Lowenstein, 83 Colum. L. Rev., at 307-309. The
Constitution does not require the States to subscribe to any
particular economic theory. We are not inclined “to second-
guess the empirical judgments of lawmakers concerning the
utility of legislation,” Kassel v. Consolidated Freightways
Corp., supra, at 679 (BRENNAN, J., concurring in the judg-
ment). In our view, the possibility of coercion in some take-
over bids offers additional justification for Indiana’s decision
to promote the autonomy of independent shareholders,

Dynamics argues in any event that the State has “‘no le-
gitimate interest in protecting nonresident shareholders.””
Brief for Appellee 21 (quoting Edgar v. MITE Corp., 457

"' In this area, generalizations usually require qualification. It may well
be that some successful tender offers will provide more effective manage-
ment or other benefits such as needed diversification. Yet, the conflicting
views in the literature reflect the reality of the situation—that all tender
offers are not alike. There is no reason to assume that the type of con-
glomerate corporation that may result from repetitive takeovers necessar-
ily will operate more efficiently or provide greater benefits to
shareholders.
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U. S., at 644). Dynamics relies heavily on the statement by
the MITE Court that “[ilnsofar as the . . . law burdens out-
of-state transactions, there is nothing to be weighed in the
balance to sustain the law.” 457 U. 5., at 644. But that
comment was made in reference to an Illinois law that applied
as well to out-of-state corporations as to in-state corpora-
tions. We agree that Indiana has no interest in protecting
nonresident shareholders of nonresident corporations. But
this Act applies only to corporations incorporated in Indiana.
We reject the contention that Indiana has no interest in pro-
viding for the shareholders of its corporations the voting au-
tonomy granted by the Act. Indiana has a substantial inter-
est in preventing the corporate form from becoming a shield
for unfair business dealing. Moreover, unlike the Illinois
statute invalidated in MITE, the Indiana Act applies only to
corporations that have a substantial number of shareholders
in Indiana. See Ind. Code §23-1-42-4(a)(3) (Supp. 1986).
Thus, every application of the Indiana Act will affect a sub-
stantial number of Indiana residents, whom Indiana indisput-
ably has an interest in protecting.

D

Dynamics’ argument that the Act is unconstitutional ulti-
mately rests on its contention that the Act will limit the num-
ber of successful tender offers. There is little evidence that
this will occur. But even if true, this result would not sub-
stantially affect our Commerce Clause analysis. We reit-
erate that this Act does not prohibit any entity—resident or
nonresident—from purchasing shares in Indiana corpora-
tions, or from attempting thereby to gain control. It only
provides regulatory procedures for the better protection of
the corporations’ shareholders. We have rejected the “no-
tion that the Commerce Clause protects the particular strue-
ture or methods of operation in a ... market.” FEzxxon
Corp. v. Governor of Maryland, 437 U. 5., at 127. Indiana
has changed the structure of this market to further substan-
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tial interests traditionally left to the States. Accordingly,
even if the Act should decrease the number of successful
tender offers for Indiana corporations, this would not offend
the Commerce Clause."

v

On its face, the Indiana Control Share Acquisitions Chap-
ter evenhandedly determines the voting rights of shares of
Indiana corporations. The Act does not conflict with the
provisions or purposes of the Williams Act. To the limited
extent that the Act affects interstate commerce, this is justi-
fied by the State’s interests in defining the attributes of
shares in its corporations and in protecting shareholders.
Congress has never questioned the need for state regulation
of these matters. Nor do we think such regulation offends
the Constitution, Accordingly, we reverse the judgment of
the Court of Appeals.

It is so ordered.

¥CTS also contends that the Act does not violate the Commerce
Clause—regardless of any burdens it may impose on interstate com-
merce—because a corporation’s decision to be covered by the Act is purely
“private” activity beyond the reach of the Commerce Clause. Because we
reverse the judgment of the Court of Appeals on other grounds, we have
no occasion to consider this argument.
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On March 4, 1986, the Governor of Indiana signed a revised
Indiana Business Corporation Law, Ind. Code §23-1-17-1 et
seq. (Supp. 1986). That law included the Control Share Ac-
quisitions Chapter (Indiana Act or Act). Beginning on Au-
gust 1, 1987, the Act will apply to any corporation incorpo-
rated in Indiana, §23-1-17-3(a), unless the corporation
amends its articles of incorporation or bylaws to opt out of
the Act, §23-1-42-5. Before that date, any Indiana cor-
poration can opt into the Act by resolution of its board of di-
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rectors. §23-1-17-3(b). The Act applies only to “issuing
public corporations.” The term “corporation” includes only
businesses incorporated in Indiana. See §23-1-20-5. An
“issuing public corporation” is defined as:

“a corporation that has:
(1) one hundred (100) or more shareholders;
(2) its principal place of business, its principal office,
or substantial assets within Indiana; and
(3) either:
(A) more than ten percent (10%) of its shareholders
resident in Indiana;
(B) more than ten percent (10%) of its shares owned
by Indiana residents; or
(C) ten thousand (10,000) shareholders resident in
Indiana.”
§23-1-42-4(a).

The Act focuses on the acquisition of “control shares” in an
issuing public corporation. Under the Act, an entity ac-
quires “control shares” whenever it acquires shares that, but
for the operation of the Act, would bring its voting power in
the corporation to or above any of three thresholds: 20%, 33
1/3%, or 50%. §23-1-42-1. An entity that acquires control
shares does not necessarily acquire voting rights. Rather, it
gains those rights only “to the extent granted by resolution
approved by the shareholders of the issuing public corpora-
tion.” §23-1-42-9(a). Section 9 requires a majority vote of
all disinterested ' shareholders holding each class of stock for

‘“Interested shares” are shares with respect to which the aecquiror, an
officer or an inside director of the corporation “may exercise or direct the
exercise of the voting power of the corporation in the election of directors.”
§23-1-42-3. If the record date passes before the acquiror purchases
shares pursuant to the tender offer, the purchased shares will not be “in-
terested shares” within the meaning of the Act; although the acquiror may
own the shares on the date of the meeting, it will not “exercise . . . the
voting power” of the shares.
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passage of such a resolution. §23-1-42-9(b). The practical
effect of this requirement is to condition acquisition of control
of a corporation on approval of a majority of the pre-existing
disinterested shareholders.®

The shareholders decide whether to confer rights on the
control shares at the next regularly scheduled meeting of the

As a practical matter, the record date usually will pass before shares
change hands. Under SEC regulations, the shares cannot be purchased
until 20 business days after the offer commences. 17 CFR §240.14e-1(a)
(1986). If the acquiror seeks an early resolution of the issue—as most
acquirors will—the meeting required by the Act must be held no more than
50 calendar days after the offer commences, about three weeks after the
earliest date on which the shares could be purchased. See §23-1-42-7.
The Act requires management to give notice of the meeting “as promptly
as reasonably practicable ... to all shareholders of record as of the
record date set for the meeting.” §23-1-42-8(a). It seems likely that
management of the target corporation would violate this obligation if it de-
layed setting the record date and sending notice until after 20 business
days had passed. Thus, we assume that the record date usually will be set
before the date on which federal law first permits purchase of the shares.

*The United States and appellee Dynamics Corporation suggest that
§23-42-9(b)}(1) requires a second vote by all shareholders of record. Brief
for the Securities and Exchange Commission and United States as Amicus
Curiae 5, and n. 6; Brief for Appellee Dynamics Corporation of America

2-3, and n. 5. Indiana disputes this interpretation of its Act. Brief of § 23-472° O((bb ]
Intervenor-Appellant Indiana 29, n. *. The-pmgmph—ei—bhe—ﬁct'tha&/
Memﬂ-mte provides:

“ITThe resolution must be approved by:

(1) each voting proup entitled to vote separately on the proposal by a ma-

jority of all the votes entitled to be cast by that voting group, with the

holders of the outstanding shares of a class entitled to vote as a separate

voting group if the proposed control share acquisition would, if fully earried

out, result in any of the changes described in Indiana Code §23-1-38—4(a)

—~ [describing fundamental changes in  corporate organization].”

The United States contends that this section always requires a separate
vote by all shareholders and that the last clause merely specifies that the
vote shall be taken by separate groups if the acquisition would result in one
of the listed transactions. Indiana argues that this section requires a sep-
arate vote only if the acquisition would result in one of the listed transac-
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shareholders, or at a speciallyéscheduled meeting. The .
acquiror can require management of the corporation to hold

such a special meeting within 50 days if it files an “acquiring
person statement,” requests the meeting, and agrees to pay
the expenses of the meeting. See §23-1-42-7. If the
shareholders do not vote to restore voting rights to the
shares, the corporation may redeem the control shares from
the acquiror at fair market value, but it is not required to do
so. §23-1-42-10(b). Similarly, if the acquiror does not file
an acquiring person statement with the corporation, the cor-
poration may, if its bylaws or articles of incorporation so pro-
vide, redeem the shares at any time after 60 days after the
acquiror’s last acquisition. §23-1-42-10(a).

B

On March 10, 1986, appellee Dynamics Corporation of
America (Dynamics) owned 9.6% of the common stock of ap-
pellant CTS Corporation, an Indiana corporation. On that
day, six days after the Act went into effect, Dynamics an-
nounced a tender offer for another million shares in CTS; pur-
chase of those shares would have brought Dynamics’ owner-
ship interest in CTS to 27.5%. Also on March 10, Dynamics
filed suit in the United States District Court for the Northern
District of Illinois, alleging that CTS had violated the federal
securities laws in a number of respects no longer relevant to
these proceedings. On March 27, the Board of Directors of
CTS, an Indiana corporation, elected to be governed by the
provisions of the Act, see §23-1-17-3.

Four days later, on March 31, Dynamics moved for leave to
amend its complaint to allege that the Act is pre-empted by
the Williams Act, 15 U. S. C. §§78m(d)-(e) and 78n(d)-(f),
and violates the Commerce Clause, Art. I, §8, cl. 3. Dy-

tions. Because it is unnecessary to our decision, we express no opinion as
to the appropriate interpretation of this section.
! An “acquiring person statement” is an information statement describ-
ing, inter alia, the identity of the acquiring persony and the terms and ex-
tent of the proposed acquisition. See §23-1-42-6. &
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namics sought a temporary restraining order, a preliminary
injunction, and declaratory relief against CTS’s use of the
Act. On April 9, the District Court ruled that the Williams
Act preempts the Indiana Act and granted Dynamies’ motion
for declaratory relief. 637 F. Supp. 389. Relying on Jus-
TICE WHITE's plurality opinion in Edgar v. MITE Corp., 467
U. S. 624 (1982), the court concluded that the Act “wholly
frustrates the purpose and objective of Congress in striking a
balance between the investor, management, and the take-
over bidder in takeover contests.” 637 F. Supp., at 399. A
week later, on April 16, the District Court issued an opinion
accepting Dynamics’ claim that the Act violates the Com-
merce Clause. This holding rested on the court’s conclusion
“that the substantial interference with interstate commerce
created by the [Act] outweighs the articulated local benefits
so as to create an impermissible indirect burden on interstate
commerce.” Id., at 406. The District Court certified its de-
cisions on the Williams Act and Commerce Clause claims as
final under Fed. Rule Civ. Proc. 54(b). Ibid.

CTS appealed the District Court’s holdings on the
to the Court of Appeals for the Seventh Circuit under—28

¢ Because of the imminence of CTS’s annual
meeting, the Court of Appeals consolidated and expedited
the two appeals. On April 23—23 days after Dynamics first
contested application of the Act in the District Court—the
Court of Appeals issued an order affirming the judgment of
the District Court. The opinion followed on May 28. 794 F,
2d 250 (1986).

After disposing of a variety of questions not relevant to
this appeal, the Court of Appeals examined Dynamics’ claim
that the Williams Act pre-empts the Indiana Act. The court
looked first to the plurality opinion in Edgar v. MITE Corp.,
supra, in which three Justices found that the Williams Act
pre-empts state statutes that upset the balance between tar-
get management and a tender offeror. The court noted that
some commentators had disputed this view of the Williams
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Act, concluding instead that the Williams Act was “an anti-
takeover statute, expressing a view, however benighted,
that hostile takeovers are bad.” Id., at 262. It also noted:

“[T]t is a big leap from saying that the Williams Act does
not itself exhibit much hostility to tender offers to saying
that it implicitly forbids states to adopt more hostile
regulations. . . . But whatever doubts of the Williams’
Act preemptive intent we might entertain as an original
matter are stilled by the weight of precedent.” Ibid.

Once the court had decided to apply the analysis of the MITE
plurality, it found the case straightforward:

“Very few tender offers could run the gauntlet that Indi-
ana has set up. In any event, if the Williams Act is to
be taken as a congressional determination that a month
(roughly) is enough time to force a tender offer to be
kept open, 50 days is too much; and 50 days is the mini-
mum under the Indiana act if the target corporation so
chooses.” Id., at 263.

The court next addressed Dynamic’s Commerce Clause
challenge to the Act. Applying the balancing test articu-
lated in Pike v. Bruce Church, Inc., 397 U. S. 137 (1970), the
court found the Act unconstitutional:

“Unlike a state’s blue sky law the Indiana statute is cal-
culated to impede transactions between residents of
other states. For the sake of trivial or even negative
benefits to its residents Indiana is depriving nonres-
idents of the valued opportunity to accept tender offers
from other nonresidents. . . .

Even if a corporation’s tangible assets are im-
movable, the efficiency with which they are employed
and the proportions in which the earnings they generate
are divided between management and shareholders de-
pends on the market for corporate control—an inter-
state, indeed international, market that the State of In-
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diana is not authorized to opt out of, as in effect it has
done in this statute.” Id., at 264.

Finally, the court addressed the “internal affairs” doctrine,
a “principle of conflict of laws . . . designed to make sure that
the law of only one state shall govern the internal affairs of a
corporation or other association.” Ibid. It stated:

“We may assume without having to decide that Indiana
has a broad latitude in regulating those affairs, even
when the consequence may be to make it harder to take
over an Indiana corporation . . .. But in this case the
effect on the interstate market in securities and corpo-
rate control is direct, intended, and substantial . . ..
[TThat the mode of regulation involves jiggering with
voting rights cannot take it outside the scope of judicial
review under the commerce clause.” Ibid.

Accordingly, the court affirmed the judgment of the Distriet
Court. '

Both Indiana and CTS filed jurisdictional statements. We
noted probable jurisdiction under 28 U. S. C. §1254(2), 479
U. 5, —— (1986), and now reverse.*

II

The first question in this case is whether the Williams Act
pre-empts the Indiana Act. As we have stated frequently,

1CTS and Dynamics have settled several of the disputes associated with
Dynamics’ tender offer for shares of CTS. The case is not moot, however,
because the judgment of this Court still affects voting rights in the shares
Dynamics purchased pursuant to the offer. If we were to affirm, Dynam-
ies would continue to exercise the voting rights it had under the judgment
of the Court of Appeals that the Act was pre-empted and unconstitutional.
Because we decide today to reverse the judgment of the Court of Appeals,
CTS will have no voting rights in its shares unless shareholders in Dynam-
ics grant those rights in 2 meeting held pursuant to the Act. See Settle-
ment Agreement, at 7, para. 12, reprinted in Letter from James A. Strain,
Counsel for CTS, to Joseph F. Spaniol, Jr., Clerk of the United States
Supreme Court (Mar. 13, 1987).
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absent an explicit indication by Congress of an intent to pre-
empt state law, a state statute is pre-empted only

“‘“where compliance with both federal and state regula-
tions is a physical impossibility ..., Florida Lime &
Avocado Growers, Inc. v. Paul, 373 U. 8. 132, 142-143
(1963), or where the state law stands as an obstacle to
the accomplishment and execution of the full purposes
and objectives of Congress.” Hines v. Davidowitz, 312
U. S. 52, 67 (1941) . ...” Ray v. Atlantic Richfield
Co., 435 U. 8. 151, 158 (1978).

Because it is entirely possible for entities to comply with both
the Williams Act and the Indiana Act, the state statute can
be pre-empted only if it frustrates the purposes of the federal
law.

A

Our discussion begins with a brief summary of the struc-
ture and purposes of the Williams Act. - Congress passed the
Williams Act in 1968 in response to the increasing number of
hostile tender offers. Before its passage, these transactions
were not covered by the disclosure requirements of the fed-
eral securities laws. See Piper v. Chris-Craft Industries,
Inc., 430 U. 8. 1, 22 (1977). The Williams Act, backed by
regulations of the Securities and Exchange Commission
(SEQC), imposes requirements in two basic areas. First, it
requires the offeror to file a statement disclosing information
about the offer, including: the offeror’s background and iden-
tity; the source and amount of the funds to be used in making
the purchase; the purpose of the purchase, including any
plans to liquidate the company or make major changes in its
corporate structure; and the extent of the offeror’s holdings
in the target company. See 15 U. S. C. §78n(d)(1) (incorpo-
rating §$78m(d)(1) by reference); 17 CFR §§240.13d-1,
240.14d-3 (1986).

Second, the Williams Act, and the regulations that accom-
pany it, establish procedural rules to govern tender offers.
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For example, stockholders who tender their shares may
withdraw them during the first 15 business days of the
tender offer and, if the offeror has not purchased their
shares, any time after 60 days from commencement of the
offer. 15 U. 8. C. §78n(d)(5); 17 CFR §240.14d-7(a)(1)
(1986). The offer must remain open for at least 20 business
days. 17 CFR §240.14e-1(a) (1986). If more shares are ten-
dered than the offeror sought to purchase, purchases must be
made on a pro rata basis from each tendering shareholder.
15 U. 8. C. §78n(d)6). Finally, the offeror must pay the
same price for all purchases; if the offering price is increased
before the end of the offer, those who already have tendered
must receive the benefit of the increased price. §78n{d)7).

B

The Indiana Act differs in major respects from the Illinois
statute that the Court considered in Edgar v. MITE Corp.,
457 U. S. 624 (1982). After reviewing the legislative history
of the Williams Act, JUSTICE WHITE, joined by Chief Justice
Burger and JUSTICE BLACKMUN (the plurality), concluded
that the Williams Act struck a careful balance between the
interests of offerors and target companies, and that any state
statute that “upset” this balance was preempted. [d., at
632-634.

The plurality then identified three offending features of the
Illinois statute. JUSTICE WHITE’s opinion first noted that
the Illinois statute provided for a 20-day precommencement
period. During this time, management could disseminate its
views on the upcoming offer to shareholders, but offerors
could not publish their offers. The plurality found that this
provision gave management “a powerful tool to combat
tender offers.” Id., at 635. This contrasted dramatically
with the Williams Act; Congress had deleted express
precommencement notice provisions from the Williams Act.
According to the plurality, Congress had determined that the
potentially adverse cunsequences of such a provision on
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shareholders should be avoided. Thus, the plurality con-
cluded that the Illinois provision “frustrate[d] the objectives
of the Williams Act.” Ibid. The second criticized feature of
the Illinois statute was a provision for a hearing on a tender
offer that, because it set no deadline, allowed management
““to stymie indefinitely a takeover,”” id., at 637 (quoting
MITE Corp. v. Dixon, 633 F. 2d 486, 494 (CAT 1980)). The
plurality noted that “‘delay can seriously impede a tender
offer,”” ibid. (quoting Great Western United Corp. v.
Kidwell, 577 F. 2d 1256, 1277 (CA5 1978) (per Wisdom, J.)),
and that “Congress anticipated that investors and the take-
over offeror would be free to go forward without unreason-
able delay,” id., at 639. Accordingly, the plurality concluded
that this provision conflicted with the Williams Act. The
third troublesome feature of the Illinois statute was its re-
quirement that the fairness of tender offers would be re-
viewed by the Illinois Secretary of State. Noting that “Con-
gress intended for investors to be free to make their own
decisions,” the plurality concluded that “‘[t]he state thus of-
fers investor protection at the expense of investor auton-
omy—an approach quite in conflict with that adopted by Con-
gress.”” [Id., at 639-640 (quoting MITE Corp. v. Dixon,
supra, at 494),
C

As the plurality opinion in MITE did not represent the
views of a majority of the Court,’ we are not bound by its
reasoning. We need not question that reasoning, however,
because we believe the Indiana Act passes muster even

"JUSTICE WHITE's opinion on the pre-emption issue, 457 U. S., at
630-640, was joined only by Chief Justice Burger and by JUSTICE BLACK-
MUN. Two Justices disagreed with JUSTICE WHITE’s conclusion. See id.,
at 646-647 (POWELL, J., concurring in part}; id., at 655 (STEVENS, J,, con-
curring in part and concurring in the judgment). Four Justices did not
address the question. See id., at 6556 (O’CONNOR, J., concurring in part);
id., at 664 (MARSHALL, J., with whom BRENNAN, J. joined, dissenting);
id., at 667 (REHNQUIST, J., dissenting).
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under the broad interpretation of the Williams Act articu-
lated by JUSTICE WHITE in MITE. As is apparent from our
summary of its reasoning, the overriding concern of the
MITE plurality was that the Illinois statute considered in
that case operated to favor management against offerors, to
the detriment of shareholders. By contrast, the statute now
before the Court protects the independent shareholder
against both of the contending parties. Thus, the Act
furthers a basic purpose of the Williams Act, “‘plac[ing] in-
vestors on an equal footing with the takeover bidder,”” Piper
v. Chris-Craft Industries, 430 U. S., at 30 (quoting the Sen-
ate Report accompanying the Williams Act, S. Rep. No. 550,
90th Cong., 1st Sess., 4 (1967)).°

* Dynamics finds evidence of an intent to favor management in several
features of the ues that the provision of the Act allowing man-
agement to opt into the Act seej23-1-17-3(b), grants management a stra-
tegic advantage because tender offerors will be reluctant to take the ex-
pensive preliminary steps of a tender offer if they do not know whether
their efforts will be subjected to the Act’s requirements. But this provi-
sion is only a temporary option available for the first 17 months after enact-
ment of the Act. The Indiana legislature reasonably could have concluded
that corporations should be allowed an interim period during which the Act
would not apply automatically. Because of its short duration, the poten-
tial strategic advantage offered by the opportunity to opt into the Act dur-
ing this transition period is of little significance.

The Act also imposes some added expenses on the offeror, requiring it,
inter alia, to pay the costs of special shareholder meetings to vote on the
transfer of voting rights, see § 23—1-42-7(a). Inour view, the expenses of
such a meeting\é;al{a_ir_ly)charged to the offeror. A corporation pays the
costs of annual meetings that it holds to discuss its affairs. If an offeror—
who has no official position with the corporation—desires a special meet-
ing, solely to discuss the voting rights of the offeror, it is not unreasonable
to have the offeror pay for the meeting.

Of course, by regulating tender offers, the Act makes them more expen-
sive and thus deters them somewhat, but this type of reasonable regulation
does not alter the balance between management and offeror in any signifi-
cant way. The principal result of the Act is to grant shareholders the
power to deliberate collectively about the merits of tender offers. This
result is fully in accord with the purposes of the Williams Act.
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The Indiana Act operates on the assumption, implicit in the
Williams Act, that independent shareholders faced with
tender offers often are at a disadvantage. By allowing such
shareholders to vote as a group, the Act protects them from
the coercive aspects of some tender offers. If, for example,
shareholders believe that a successful tender offer will be fol-
lowed by a purchase of nontendering shares at a depressed
price, individual shareholders may tender their shares—even
if they doubt the tender offer is in the corporation’s best in-
terest—to protect themselves from being forced to sell their
shares at a depressed price. As the SEC explains: “The al-
ternative of not accepting the tender offer is virtual assur-
ance that, if the offer is successful, the shares will have to be
sold in the lower priced, second step.” Two-Tier Tender
Offer Pricing and Non-Tender Offer Purchase Programs,
SEC Exchange Act Release No. 21079 (June 21, 1984), [1984
Transfer Binder] CCH Fed. Sec. Law Rep. 983,637,
p. 86,916 (footnote omitted) (hereinafter SEC Release
No. 21079). See Lowenstein, Pruning Deadwood in Hostile
Takeovers: A Proposal for Legislation, 83 Colum L. Rew.
249, 307-309 (1983). In such a situation under the Indiana
Act, the shareholders as a group, acting in the corporation’s
best interest, could reject the offer, although individual
shareholders might be inclined to accept it. The desire of
the Indiana legislature to protect shareholders of Indiana cor-
porations from this type of coercive offer does not conflict
with the Williams Act. Rather, it furthers the federal policy
of investor protection.

In implementing its goal, the Indiana Act avoids the prob-
lems the plurality discussed in MITE. Unlike the MITE
statute, the Indiana Act does not give either management or
the offeror an advantage in communicating with the share-
holders about the impending offer. The Act also does not
impose an indefinite delay on tender offers. Nothing in the
Act prohibits an offeror from consummating an offer on the
twentieth business day, the earliest day permitted under ap-
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plicable federal regulations, see 17 CFR §240.14e-1(a) (1986).
Nor does the Act allow the state government to interpose its
views of fairness between willing buyers and sellers of shares
of the target company. Rather, the Act allows shareholders
to evaluate the fairness of the offer collectively.

D

The Court of Appeals based its finding of pre-emption on
its view that the practical effect of the Indiana Act is to delay
consummation of tender offers until 50 days after the com-
mencement of the offer. 794 F. 2d, at 263. As did the
Court of Appeals, Dynamics reasons that no rational offeror
will purchase shares until it gains assurance that those shares
will carry voting rights. Because it is possible that voting
rights will not be conferred until a shareholder meeting 50
days after commencement of the offer, Dynamics concludes
that the Act imposes a 50-day delay. This, it argues, con-
flicts with the shorter 20-business-day period established by
the SEC as the minimum period for which a tender offer may
be held open. 17 CFR §240.14e-1 (1986). We find the al-
leged conflict illusory.

The Act does not impose an absolute 50-day delay on
tender offers, nor does it preclude an offeror from purchasing
shares as soon as federal law permits. If the offeror fears an
adverse shareholder vote under the Act, it can make a condi-
tional tender offer, offering to accept shares on the condition
that the shares receive voting rights within a certain period
of time. The Williams Act permits tender offers to be condi-
tioned on the offeror’s subsequently obtaining regulatory ap-
proval. E. g., Interpretive Release Relating to Tender
Offer Rules, SEC Exchange Act Release No. 34-16623 (Mar.
5, 1980), 3 CCH Fed. Sec. L. Rep. 924,2841, p. 17,758,
quoted in MacFadden Holdings, Inc. v. JB Acquisition
Corp., 802 F. 2d 62, 70 (CA2 1986). There is no reason to
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doubt that this type of conditional tender offer would be le-
gitimate as well.”

Even assuming that the Indiana Act imposes some addi-
tional delay, nothing in MITE suggested that any delay im-
posed by state regulation, however short, would create a con-
flict with the Williams Act. The plurality argued only that
the offeror should “be free to go forward without unreason-
able delay.” 457 U. S., at 639 (emphasis added). In that
case, the Court was confronted with the potential for indefi-
nite delay and presented with no persuasive reason why
some deadline could not be established. By contrast, the In-
diana Act provides that full voting rights will be vested—if
this eventually is to occur—within 50 days after commence-
ment of the offer. This period is within the 60-day maximum
period Congress established for tender offers in 15 U, S. C.
§78n(d)(5). We cannot say that a delay within that congres-
sionally determined period is unreasonable.

Finally, we note that the Williams Act would pre-empt a
variety of state corporate laws of hitherto unquestioned va-
lidity if it were construed to pre-empt any state statute that
may limit or delay the free exercise of power after a success-
ful tender offer. State corporate laws commonly permit cor-
porations to stagger the terms of their directors. See Model
Business Corp. Act § 37 (1969 draft) (hereinafter MBCA); Re-
vised Model Business Corp. Act §8.06 (1984 draft) (hereinaf-

I Dynamics argues that conditional tender offers are not an adequate al-
m because they leave management in place for three extra weeks,
with “free rein to take other defensive steps that will diminish the value of
tendered shares.” Brief for Appellee Dynamics Corporation of America
37. We reject this contention. In the unlikely event that management
were to take actions designed to diminish the value of the corporation’s
shares, it may incur liability under state law. But this problem does not
control our pre-emption analysis. Neither the Act nor any other federal
statute can assure that shareholders do not suffer from the mismanage-
ment of corporate officers and directors. Cf. Cort v. Ash, 422 U. S. 66, 84
(1975).
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ter RMBCA).®* By staggering the terms of directors, and
thus having annual elections for only one class of directors
each year, corporations may delay the time when a successful
offeror gains control of the board of directors. Similarly,
state corporation laws commonly provide for cumulative vot-
ing. See MBCA §33, par. 4, RMBCA §7.28.° By enabling
minority shareholders to assure themselves of representation
in each class of directors, cumulative voting provisions can
delay further the ability of offerors to gain untrammeled au-
thority over the affairs of the target corporation. See
Hochman & Folger, Deflecting Takeovers: Charter and By-
Law Techniques, 34 Bus. Law. 537, 538-539 (1979).

In our view, the possibility that the Indiana Act will delay

some tender offers is insufficient to infef a conclusion that the
Williams Act pre-empts the Act. The longstanding preva-
lence of state regulation in this area suggests that, if Con-
_ gress had intended to pre-empt all state laws that delay the
acquisition of voting control following a tender offer, it would
have said so explicitly. The regulatory conditions that the
Act places on tender offers are consistent with the text and
the purposes of the Williams Act. Accordingly, we hold that
the Williams Act does not pre-empt the Indiana Act.

*Every State except Arkansas and California allows classification of di-
rectors to stagger their terms of office. See 2 Model Business Corp. Act
Annotated § 8.06, p. 830 (3d ed., Supp. 1986).

*“Cumulative voting is a means devised to protect minorities by provid-
ing a method of voting which assures to a minority, if it is sufficiently pur-
poseful and cohesive, representation on the board of directors to an extent
roughly proportionate to the minority's size. This is achieved by permit-
ting each shareholder . . . to cast the total number of his votes for a single
candidate for election to the board, or to distribute such total among any
number of such candidates (the total number of his votes being equal to the
number of shares he is voting multiplied by the number of directors to be
elected).” Model Business Corporation Act Ann. § 33, Par. 4 comment (2d

ed, 1971).
<Every S-tate permits cumulative voting. See 2 Model Business Corpora-
tion Act Ann. § 7.28, pp. 675-677 (3d ed., Supp. 1986).




8671 & 86-97T—OPINION
16 CTS CORP. ». DYNAMICS CORF. OF AMERICA

III

As an alternative basis for its decision, the Court of Ap-
peals held that the Act violates the Commerce Clause of the
Federal Constitution. We now address this holding. On its
face, the Commerce Clause is nothing more than a grant to
Congress of the power “[t]lo regulate Commerce . . . among
the several States . .. ,” Art. I, §8, cl. 3. But it has been
settled for more than a century that the Clause prohibits
States from taking certain actions respecting interstate com-
merce even absent congressional action. See, e. g., Cooley
v. Board of Wardens, 12 How. 299 (1852). The Court’s in-
terpretation of “these great silences of the Constitution,”
H. P. Hood & Sons, Inc. v. Du Mond, 336 U. S. 525, 535
(1949), has not always been easy to follow. Rather, as the
volume and complexity of commerce and regulation has
grown in this country, the Court has articulated a variety of
tests in an attempt to describe the difference between those
regulations that the Commerce Clause permits and those
regulations that it prohibits. See, e. g., Raymond Motor
Transp., Inc. v. Rice, 434 U. S, 429, 441, n. 15 (1978).

A

The principal objects of dormant Commerce Clause scru-
tiny are statutes that discriminate against interstate com-
merce. See, e. g., Lewis v. BT I'nvestment Managers, Inc.,
447 U. 8. 27, 36-37 (1980); Philadelphia v. New Jersey, 437
U. 8. 617, 624 (1978). See generally Regan, The Supreme
Court and State Protectionism: Making Sense of the Dormant
Commerce Clause, 84 Mich. L. Rev. 1091 (1986). The Indi-
ana Act is not such a statute. It has the same effects on
tender offers whether or not the offeror is a domiciliary or
resident of Indiana. Thus, it “visits its effects equally upon
both interstate and local business,” Lewis v. BT Investment
Managers, Inc., supra, at 36.

Dynamics nevertheless contends that the statute is dis-
criminatory because it will apply most often to out-of-state
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entities. This argument rests on the contention that, as a
practical matter, most hostile tender offers are launched by
offerors outside Indiana. But this argument avails Dynam-
ics little. “The fact that the burden of a state regulation falls
on some interstate companies does not, by itself, establish a
claim of discrimination against interstate commerce.” Ezx-
xon Corp. v. Governor of Maryland, 437 U. S. 117, 126
(1978). See Minnesota v. Clover Leaf Creamery Co., 449
U. S. 456, 471-472 (1981) (rejecting a claim of discrimination
because the challenged statute “regulate[d] evenhandedly

. without regard to whether the [commerce came] from
outside the State”); Commonwealth Edison Co. v. Montana,

shere- the “tax burden [was] borne according to the amount
. consumed and not according to any distinction between
in-state and out-of-state consumers”). Because nothing in
the Indiana Act imposes a greater burden on out-of-state
offerors than it does on similarly situated Indiana offerors,
we reject the contention that the Act discriminates against
interstate commerce.

B

This Court’s recent Commerce Clause cases also have in-
validated statutes that adversely may affect interstate com-
merce by subjecting activities to inconsistent regulations.
E. g., Brown-Forman Distillers Corp. v. New York State
Liquor Authority, 476 U, S, ——, (1986); Edgar v.
MITE Corp., 457 U. S., at 642 (plurality opinion of WHITE,
J.); Kassel v. Consolidated Freightways Corp., 450 U. S.
662, 671 (1981) (plurality opinion of POWELL, J.). See South-
ern Pac. Co. v. Arizona, 325 U. S. 761, 774 (1945) (noting the
“confusion and difficulty” that would attend the “unsatisfied
need for uniformity” in setting maximum limits on train
lengths); Cooley v. Board of Wardens, 12 How., at 319 (stat-
ing that the Commerce Clause prohibits States from regulat-
ing subjects that “are in their nature national, or admit only
of one uniform system, or plan of regulation”). The Indiana

453 U. S. 609, 619 (1981) (rejecting a claim of discrimination .
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Act poses no such problem. So long as each State regulates
voting rights only in the corporations it has created, each cor-
poration will be subject to the law of only one State. No
prineciple of corporation law and practice is more firmly estab-
lished than a State’s authority to regulate domestie corpora-
tions, including the authority to define the voting rights of
shareholders. See Restatement (Second) of Conflict of Laws
§304 (1969 draft) (concluding that the law of the incorporat-
ing State generally should “determine the right of a share-
holder to participate in the administration of the affairs of the
corporation”). Accordingly, we conclude that the Indiana
Act does not create an impermissible risk of inconsistent
regulation by different States.

C

The Court of Appeals did not find the Act unconstitutional
for either of these threshold reasons. Rather, its decision
rested on its view of the Act’s potential to hinder tender of-
fers. We think the Court of Appeals failed to appreciate the
significance for Commerce Clause analysis of the it

fock fuct Stake
(Ca’u\a_ﬁ’-\ou 0; cot-

ors‘-ﬁ gerunamct
?15 rﬁaﬁiﬁp\""\ 0'?'
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qg,cy exishaunce
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. AS
Chief Justice Marshall explained:

“A corporation is an artificial being, invisible, intangible,

and existing only in cf)ntemplation of law. Being t_he cold v X oS e
mere creature of law, it possesses only those properties ?
which the charter of its creation confers upon it, either \ow .

expressly, or as incidental to its very existence. These
are such as are supposed best calculated to effect the ob-
ject for which it was created.” Trustees of Dartmouth
College v. Woodward, 4 Wheat. 518, 636 (1819).

See First National Bank of Boston v. Bellotti, 435 U. S. 765,
822-824 (1978) (REHNQUIST, J., dissenting). Every State in
this country has enacted laws regulating corporate gover-
nance. By prohibiting certain transactions, and regulating
others, such laws necessarily affect certain aspects of inter-
state commerce. This necessarily is true with respect to
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corporations with shareholders in States other than the State
of incorporation. Large corporations that are listed on na-
tional exchanges, or even regional exchanges, will have

shareholders in many States and shares that are traded fre- :
quently. The markets that facilitate this nationalm
tion in ownership of corporations are essential for providing L-P\
capital not only for new enterprises but also for established /”fﬂ
companies that need to expand their businesses. This bene- M
ficial free market system depends at its core upon the fac
that a corporation—except in the rarest situations—is or
nized under, and governed by, , traditionally theflaw
of the State of its incorporation.
These regulatory laws may affect directly a variety of cor-
porate transactions. Mergers are a typical example. In Kesrn
view of the substantial effect that a merger may have on the '
shareholders’ interests in a corporation, many States require
supermajority votes to approve mergers. See, e. g., MBCA
§73 (requiring approval of a merger by a majority of all
shares, rather than simply a majority of votes cast); RMBCA
§11.03 (same). By requiring a greater vote for mergers
than is required for other transactions, these laws make it
more difficult for corporations to merge. State laws also
may provide for “dissenters’ rights” under which minority
shareholders who disagree with corporate decisions to take
particular actions are entitled to sell their shares to the cor-
poration at fair market value. See, e. g., MBCA § 80-81;
RMBCA §13.02. By requiring the corporation to purchase
the shares of dissenting shareholders, these laws may inhibit
a corporation from engaging in the specified transactions."

¥ Numerous other common regulations may affect both nonresident and
resident shareholders of a corporation. Specified votes may be required
for the sale of all of the corporation’s assets. See MBCA §79; RMBCA
§12.02. The election of directors may be staggered over a period of years
to prevent abrupt changes in management. See MBCA §37; RMBCA
§8.06. Various classes of stock may be created with differences in voting
rights as to dividends and on liquidation. See MBCA §15; RMBCA
$6.01{c). Provisions may be made for cumulative voting. See MBCA
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It thus is an accepted part of the business landscape in this e rel J .M s L.\?
country for States to create corporations, to prescribe their S*"“l“‘ or THRA vy
powers, and to define the rights that are acquired by pur- ﬂ“ﬁ g

. tpote k—% \ors
chasing their shares. We haveTioted in the past That ™ | = LAY e,QQ

oh W

State’s power-toregutate commerce is never greater than it s "W{—:ﬂi\m
matters traditionally of local concern.” Kassel v. ConSoli ah in i:eﬂ‘of 5 0 AW
dated Freightweys-Corp—swpra,—al 670 A _state law that ochn COF eo‘-‘ﬁ"aﬁ
limits it reach to defining the attributes of shares in the en l:: @ aw b tedh
acifig State’s corporations is one that deals withfa matte RS ,:h
radittomats—of=loeal-nterestand-concerti et

There can be no doubt that the Act reflects this concery, s C':gg_wrs
The primary purpose of the Act is to protect the shareholders
of Indiana corporations. It does this by affording sharehold-
ers, when a takeover offer is made, an opportunity to decide
collectively whether the resulting change in voting control of
the corporation, as they perceive it, would be desirable. A
change of management may have important effects on the
shareholders’ interests; it is well within the State’s role as where o
overseer of corporate governance to offer this opportunity-
The autonomy provided by allowing shareholders collectiyély
to determine whether the takeover is advantageous tofheir
interests may be especially beneficial bﬁpfezen&ng -; ostile o ﬂ U ra

§33, par. 4; RMBCA §7.28; wmorporatlons may adopt restric-
tions on payment of dividends to ensure that specified ratios of assets to
liabilities are maintained for the benefit of the holders of corporate bonds
or notes. See MBCA § 45 (noting that a corporation’s articles of incorpora-
tion can restrict payment of dividends); RMBCA §6.40 (same). Where
the shares of a corporation are held in States other than that of incorpora-
tion, actions taken pursuant to these and similar provisions of state law will
affect all shareholders alike wherever they reside or are domiciled.

Nor is it unusual for partnership law to restrict certain transactions.
For example, a purchaser of a partnership interest generally can gain a
right to control the business only with the consent of other owners. See
Uniform Partnership Act § 27, 6 U.L.A. 353 (1969); Uniform Limited Part-
nership Act § 19 (1916 draft), 6 U.L.A. 603 {1969); Revised Uniform Lim-
ited Partnership Act §§702, 704 (1976 draft), 6 U.L.A. 259, 261 (Supp. 2

1986). These provisions—in foree in the great majority of the States i
M&w—bem a striking resemblance to the Act at issue in this case.
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tender offer?}om—oeem&ng areholders into tendering their A\ \estec

shares. . . Yo "(‘*-‘J’ L’f
. Respondent Dymamics respondsjthat the prospect of coer-
cive tender offers is illusory, and that tender offers generally

should be favored because they reallocate corporate assets
into the hands of management who can use them most effec-
tively."! See generally Easterbrook and Fischel, The Proper
Role of a Target’s Management in Responding to a Tender
Offer, 94 Harv. L. Rev. 1161 (1981). As indicated supra, at
12, Indiana’s concern with tender offers is not groundless.
Indeed, the potentially coercive aspects of tender offers have
been recognized by the Securities and Exchange Commis-
sion, see SEC Release No. 21079, p. 86,916, and by a number
of scholarly commentators, see, e.g., Bradley &
Rosenzweig, Defensive Stock Repurchases, 99 Harv. L. Rev.
1377, 1412-1413 (1986); Macey & McChesney, A Theoretical
Analysis of Corporate Greenmail, 95 Yale L. J. 13, 20-22
(1985); Lowenstein, 83 Colum. L. Rev., at 307=309.JThe
Constitution do6es niot Tequire the States to subscribe-to-any
particular economic theory. We are not inclined™“to second-
guess the empirical judgments of lawma;k'g;s concerning the
utility of legislation,” K@sel*v.‘fonsolidated Freightways
Corp., supra, at 679 (BRENNAN, J., concurring in the judg-
ment). In our.viéw, the possibility of coercion in some take-
over_bids*offers additional justification for Indiana’s decision
to"’ﬁ_r_q_n;o_t;g_t_lg&_e_@g_n_q_r_r_w of independent shareholders.
Dynamics arglies in any event that the State has“‘nole
gitimate interest in protecting nonresident shareholders.””
Brief for Appellee 21 (quoting Edgar v. MITE Corp., 457

L¥4 this area, generalizations usually require qualification. It may well

be that some successful tender offers will provide more effective manage-
ment or other benefits such as needed diversification. Yet, the conflicting
views in the literature reflect the reality of the situation—that all tender
offers are not alike. There is no reason to assume that the type of con-
glomerate corporation that may result from repetitive takeovers necessar-
lly will operate more efficiently or provide greater benefits to
shareholders. ‘

ORP. OF AMERICA 21

f’”‘iﬁa&“g
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U. 8., at 644). Dynamics relies heavily on the statement by
the MITE Court that “[ilnsofar as the . . . law burdens out-
of-state transactions, there is nothing to be weighed in the
balance to sustain the law.” 457 U. S., at 644. But that
comment was made in reference to an Illinois law that applied
as well to out-of-state corporations as to in-state corpora-
tions. We agree that Indiana has no interest in protecting
nonresident shareholders of nonresident corporations. But
this Act applies only to corporations incorporated in Indiana.
We reject the contention that Indiana has no interest in pro-
viding for the shareholders of its corporations the voting au-
tonomy granted by the Act. Indiana has a substantial inter-
est in preventing the corporate form from becoming a shield
for unfair business dealing. Moreover, unlike the Illinois
statute invalidated in MITE, the Indiana Act applies only to
corporations that have a substantial number of shareholders
in Indiana. See Ind. Code §23-1-42-4(a)(3) (Supp. 1986).
Thus, every application of the Indiana Act will affect a sub-
stantial number of Indiana residents, whom Indiana indisput-

ably has an interest in protecting. M atf,
D pppera e
Dynamics’ argument that the 1s unconstitutional ulti- .
mately rests on its contention tiat the Act will limit the num-
ber of successful tender offefs. There is little evidence that
this will occur. But evex'if true, this result would not sub-
stantially affect our Cdmmerce Clause analysis. We reit-
erate that this Act dges not prohibit any entity—resident or
nonresident—from_ purchasing shares in Indiana corpora- §
tions, or from attéinpting thereby to gain control. It only
provides regulatory procedures i
the corporations” shareholders. We have rejected the “no-
tion that the Commerce Clause protects the particular struc-

ture or methods of operation in a ... market.” Exxon
Corp. v. Governor of Maryland, 437 U. 8., at 127. ke [ I~
ha DTl -RE Sk e—of this market to-further-gubstan- 7 7
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tainteregis-traditionaliy-teft-to-the—States. Accordingly,
even if the Act should decrease the number of sueccessful
tender offers for Indiana corporations, this would not offend
the Commerce Clause.?

v

On its face, the Indiana Control Share Acquisitions Chap-
ter evenhandedly determines the voting rights of shares of
Indiana corporations. The Act does not conflict with the
provisions or purposes of the Williams Act. To the limited
extent that the Act affects interstate commerce, this is justi-
fied by the State’s interests in defining the attributes of
shares in its corporations and in protecting shareholders.
Congress has never questioned the need for state regulation
of these matters. Nor do we think such regulation offends
the Constitution. Accordingly, we reverse the judgment of

the Court of Appeals.

It is so ordered.

2CTS also contends that the Aet does not violate the Commerce
Clause—regardless of any burdens it may impose on interstate com-
merce—because a corporation’s decision to be covered by the Act is purely
“private” activity beyond the reach of the Commerce Clause. Because we
reverse the judgment of the Court of Appeals on other grounds, we have
no occasion to consider this argument,



®

RIDER to pp. 22-23 of first draft of CTS:
The very commodity that is traded in the securities market

is one whose characteristics are defined by State law. Sim-

ilarly, the very commodity that if’:;;;ed in the ™market for
corporate control" -- the corporation -- is one that owes
its e%istence and attributes to State law. Indiana need not
define these commodities as other States do; it need only
provide that residents and nonresidents have egqual access to

them. This Indiana has done.
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A

On March 4, 1986,/the Governor of Indiana signed a revised
Indiana Business Corporation Law, Ind. Code §23-1-17-1 et
seq. (Supp. 1986). That law included the Control Share Ac-
quisitions Chapter (Indiana Act or Act). Beginning on Au-
gust 1, 1987, the Act will apply to any corporation incorpo-
rated in Indiana, §23-1-17-3(a); unless the corporation
amends its articles of incorporation or bylaws to opt out of
the Act, §23-1-42-5." Before that date, any Indiana cor-
poration can opt into the Act by resolution of its board of di-

mp
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passage of such a resolution. §23-1-42-9(b). The practical
effect of this requirement is to condition acquisition of control
of a corporation on approval of a majority of the pre-existing
disinterested shareholders.®

The shareholders decide whether to confer rights on the
control shares at the next regularly scheduled meeting of the

As a practical matter, the record date usually will pass before shares
change hands. Under SEC regulations, the shares cannot be purchased
until 20 business days after the offer commences, 17 CFR § 240.14e-1(a)
(1986)/. If the acquiror seeks an early resolution of the issue—as most
acquirors will—the meeting required by the Aet must be held no more than
50 calendar days after the offer commences, about three weeks after the
earliest date on which the shares could be purchased. See §23-1-42-77
The Act requires management to give notice of the meeting “as promptly

as reasonably practicable ... to all shareholders of record as of the
s record date set for the meeting.”~ §23-1-42-8(a). It seems likely that
'ﬁ.\s\ management of the target corporation would violate this obligation if it de-
W layed setting the record date and sending notice until after 20 business
gﬁ@ days had passed. Thus, we assume that the record date usually wiil be set
i before the date on which federal law first permits purchase of the shares.

*The United States and appellee Dynamics Corporation suggest that (@

§ 23-42-9(b)(1¥ Tequires a second vote by all shareholders of record. Brief

/ forEh& Securities and Exchange Commission and United States as Amicii®) £ /
_Curiae 5, and n. 6; Brief for Appellee Dynamics Corpgfatiomjof America &/ !
23, an 3, and n. 5.7 Indiana disputes this interpretation of its Act. Brief &f) for/ !
req / 5€ar’7m/ Intervenor-Appellant Indiana 29, n. & (§23e42-9(b)1) provides: 41 4 / i
“[TThe resolution must be approved by:
A’-&Mfy . / ~ (1) each voting group entitled to vote separately on the proposal by a ma-
ok, Jorlty of all the votes entitled to be cast by that voting group, with the .
holders of the outstanding shares of a class entitled to vote as a separate bes "f'j’/
voting group if the proposed control share acquisition wouid if fully carrled ‘
out, result in any of the changes described i in Ladiena-G6 2
’f\ldescrlbmg fundamental changes in corporate organizatios].
The United States contends that this section always requires a separate
vote by all shareholders and that the last clause merely specifies that the
vote shall be taken by separate groups if the acquisition would result in one
of the listed transactions. Indiana argues that this section requires a sep-
arate vote only if the acquisition wouid resuit in one of the listed transac-
tions. Because it is unnecessary to our decision, we express no opinion as
to the appropriate interpretation of this section.

IKﬁQ\C\_V\u CO(,QQ, %2.3"'
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rectors. §23-1-17-3(b).” The Act applies only to “issuing
public corporations.” The term “corporation” includes only
businesses incorporated in Indiana. See §23-1-20-5. An
“issuing public corporation” is defined as:

“a corporation that has:
~ (1) one hundred (100) or more shareholders;
» (2) its principal place of business, its principal office,
or substantial assets within Indiana; and
A (3) either:
(A) more than ten percent (10%) of its shareholders
resident in Indiana;
(B) more than ten percent (10%) of its shares owned
b?r Indiana residents; or
A(C) ten thousand (10,000) shareholders resident in
Indiana.”

( §23-1-42-4(a).

The Act focuses on the acquisition of “control shares” in an
issuing public corporation. Under the Act, an entity ac-
quires “control shares” whenever it acquires shares that, but
for the operation of the Act, would bring its voting power in
the corporation to or above any of three thresholds: 20%, 33
1/3%, or 50%. §23-1-42-1- An entity that acquires control
shares does not necessarily acquire voting rights. Rather, it
gains those rights only “to the extent granted by resolution
approved by the shareholders of the issuing public corpora-
tion.”” §23-1-42-9(a)” Section 9 requires a majority vote of
all disinterested' shareholders holding each class of stock for

“Interested shares” are shares with respect to which the acquiror, an
officer or an inside director of the corporation “may exercise or direct the
exercise of the voting power of the corporation in the election of directors.” -
§23-1-42-3.7 If the record date passes before the acquiror purchases
shares pursuant to the tender offer, the purchased shares will not be “in-
terested shares” within the meaning of the Act; although the acquiror may
own the shares on the date of the meeting, it will not “exercise . . . the
voting power” of the shares.
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shareholders, or at a specially scheduled meeting. The
acquiror can require management of the corporation to hold
such a special meeting within 50 days if it files an “acquiring
person statement,”‘frequests the meeting, and agrees to pay
the expenses of the meeting. See §23-1-42-7.7 If the
shareholders do not vote to restore voting rights to the
shares, the corporation may redeem the control shares from
the acquiror at fair market value, but it is not required to do
s0. §23-1-42-10(b).” Similarly, if the acquiror does not file
an acquiring person statement with the corporation, the cor-
poration may, if its bylaws or articles of incor poration so pro-
vide, redeem the shares at any time after 60 days after the
acquiror’s last acquisition. §23-1742—10(a)./

B

On March 10, 1986, appellee Dynamics Corporation of
America (Dynamics) owned 9.6% of the common stock of ap-
pellant CTS Corporation, an Indiana corporation. On that
day, six days after the Act went into effect, Dynamics an-
nounced a tender offer for another million shares in CTS; pur-
chase of those shares would have brought Dynamics’ owner-
ship interest in CTS to 27.5%.~ Also on March 10, Dynamics
filed suit in the United States District Court for the Northern
District of Illinois, alleging that CTS had violated the federal
- securities laws in a number of respects no longer relevant to
these proceedings. On March 27, the Board of Directors of
CTS, an Indiana corporation, elected to be governed by the
provisions of the Act, see § 23-1-17-3.7

Four days later, on March 31, Dynamics moved for leave to
amend its complaint to allege that the Act is pre-empted by
the Williams Act, 15 U. S. C. §§78m(d)-(e) and 78n(d)-(f);
and violates the Commerce Clause, Art. I, §8, cl. 37 Dy-
namics sought a temporary restraining order, a preliminary

*An “acquiring pe\rson statement” is an information statement describ-
ing, inter alia, the identity of the acquiring person and the terms and ex-
tent of the proposed acquisition. See §23-1-42-6."

(1982 1oL tcd Q«#.ﬂf.);
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injunction, and declaratory relief against CTS’s use of the
Act. On April 9, the District Court ruled that the Williams
Act preempts the Indiana Act and granted Dynamics’ motion
for decfaratory relief. 637 F. Supp. 389> Relying on Jus-
TICE WHITE’s plurality opinion in Edgar v. MITE Corp., 457
U. S. 624 (1982),/ the court concluded that the Act “wholly
frustrates the purpose and objective of Congress in striking a
balance between the investor, management, and the take-
over bidder in takeover contests.”” 637 F. Supp., at 399.” A
week later, on April 16, the District Court issued an opinion
accepting Dynamics’ claim that the Act violates the Com-
merce Clause. This holding rested on the court’s conclusion
l~‘/5_ﬁhat,\the substantial interference with interstate commerce
created by the [Act] outweighs the articulated local benefits
s0 as to create an impermissible indirect burden on interstate
commerce.”” Id., at 406 The District Court certified its de-
cisions on the Williams Act and Commerce Clause claims as
final under Fed. Rule Civ. Proc. 54(b). Ibid.”

CTS appealed the District Court’s holdings on these claims
to the Court of Appeals for the Seventh Circuit. Because of
the imminence of CTS’s annual meeting, the Court of Ap-
peals consolidated and expedited the two appeals. On April
23—23 days after Dynamics first contested application of the
Act in the District Court—the Court of Appeals issued an
order affirming the judgment of the District Court. The
opinion followed on May 28 794 F. 2d 250 (1986}

After disposing of a variety of questions not relevant to
this appeal, the Court of Appeals examined Dynamics’ claim
that the Williams Act pre-empts the Indiana Act. The court
looked first to the plurality opinion in Edgar v. MITE Corp.,
supra, in which three Justices found that the Williams Act
pre-empts state statutes that upset the balance between tar-
get management and a tender offeror. The court noted that
some commentators had disputed this view of the Williams
. Act, concluding instead that the Williams Act was “an anti-

SEL STViS

MANLAL
S

(NDI1f: 156 )0



6

86-71 & 86-97—OPINION

CTS CORP. ». DYNAMICS CORP. OF AMERICA

takeover statute, expressing a view, however benighted,
that hostile takeovers are bad.”” Id., at 262.” It also noted:

“[I]t is a big leap from saying that the Williams Act does
not itself exhibit much hostility to tender offers to saying
that it implicitly forbids states to adopt more hostile
regulations. . . . But whatever doubts of the Williams’
Act preemptive intent we might entertain as an original
matter are stilled by the weight of precedent.”” Ibid.”

Once the court had decided to apply the analysis of the MITE
plurality, it found the case straightforward:

A

“Very few tender offers could run the gauntlet that Indi-

ana has set up. In any event, if the Williams Act is to
be taken as a congressional determination that a month
(roughly) is enough time to force a tender offer to be
kept open, 50 days is too much; and 50 days is the mini-
mum under the Indlana act if the target corporation so
chooses.” I d., at 263.”

The court next addressed Dynamic’s Commerce Clause
challenge to the Aet. Applying the balancing test articu-
lated in Pike v. Bruce Church, Inc., 397 U. S. 137 (1970), the
court found the Act unconstitutional:

Oz

“Unlike a state’s blue sky law the Indiana statute is cal-
culated to impede transactions between residents of
other states. For the sake of trivial or even negative
benefits to its residents Indiana is depriving nonres-
idents of the valued opportunity to accept tender offers
from other nonresidents. ¢

Even if a corporatlons tangible assets are im-
movable the efﬁc1ency with which they are employed
and the proportions in which the earnings they generate
are divided between management and shareholders de-
pends on the market for corporate control—an inter-
state, indeed international, market that the State of In-
dlana 1s not authorized to opt out of, as in effect it has
done in this statute.”” [d.))at 264.

@
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Finally, the court addressed the “internal affairs” doctrine,
a “principle of conflict of laws . . . designed to make sure that
the law of only one state shall govern the internal affairs of a
corporation or other association.”” Ibid. ” It stated:

“We may assume without having to decide that Indiana
has a broad latitude in regulating those affairs, even
when the consequence may be to make it harder to take
over an Indiana corporation.. ... But in this case the
effect on the interstate market in securities and corpo-
rate control is direct, intended, and substantial,\. .
[TThat the mode of regulation involves jiggering with
voting rights cannot take it outside the scope of judicial
review under the commerce clause.”” Ibid.~

Accordingly, the court affirmed the judgment of the District
Court.

Both Indiana and CTS filed jurisdictional statements. We
noted probable jurisdiction under 28 U. S. C. §1254(2), 479
U. S. —— (1986); and now reverse.* '

II

The first question in this case is whether the Williams Act
pre-empts the Indiana Act. As we have stated frequently,
absent an explicit indication by Congress of an intent to pre-
empt state law, a state statute is pre-empted only

1CTS and Dynamics have settled several of the disputes associated with
Dynamies’ tender offer for shares of CTS. The case is not moot, however,
because the judgment of this Court still affects voting rights in the shares
Dynamies purchased pursuant to the offer. If we were to affirm, Dynam-
ies would continue to exercise the veting rights it had under the judgment
of the Court of Appeals that the Act was pre-empted and unconstitutional.
Because we decide today to reverse the judgment of the Court of Appeals,
CTS will have no voting rights in its shares unless shareholders in Dynam-
ies grant those rights in a meeting held pursuant to the Act. See Settle-
ment Agreement, gb7, par@l& reprinted in Letter from James A. Strain,
Counsel for CTS, to Joseph F. Spaniol, Jr., Clerk of the United States
Supreme Court (Mar. 13, 1987) :

wh |
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where compliance with both federal and state regula-
tions is a physical impossibility ..., Florida Lime &
Avocado Growers, Inc. v. Paul, 373 U. S. 132, 142143
(1963), or where the state ‘law stands as an obstacle to
the accomplishment and execution of the full purposes
and objectives of Congress.” Hines v. Davidowitz, 312
U.S. 52, 67 (1941) . ...” “ Ray v. Atlantic Richfield
Co., 435 U. 8. 151, 158 (1978).

Because it is entirely possible for entities to comply with both
the Williams Act and the Indiana Act, the state statute can
be pre-empted only if it frustrates the purposes of the federal
law.

A

Our discussion begins with a brief summary of the struc-
ture and purposes of the Williams Act. Congress passed the
Williams Act in 1968 in response to the increasing number of
hostile tender offers. Before its passage, these transactions
were not covered by the disclosure requirements of the fed-
eral securities laws, See Piper v. Chris-Craft Industries,
Inc., 430 U. S. 1, 22 (1977, The Williams Act, backed by
regulations of the Securities and Exchange Commission
(SEC), imposes requirements in two basic areas. First, it
requires the offeror to file a statement disclosing information
about the offer, including: the offeror’s background and iden-
tity; the source and amount of the funds to be used in making
the purchase; the purpose of the purchase, including any
plans to liquidate the company or make major changes in its
corporate structure; and the extent of the offeror’s holdings
in the target company. See 15 U, S. C. §78n(d)(1)/(incorp0-
rating §78m(d)(1)/by reference); 17 CFR §§240.13d-1,
240.14d-3 (1986),

Second, the Williams Act, and the regulations that accom-
pany it, establish procedural rules to govern tender offers.
For example, stockholders who tender their shares may
withdraw them during the first 15 business days of the
tender offer and, if the offeror has not purchased their
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shares, any time after 60 days from commencement of the
offer. 15 U.S. C. §78n(d)(5Y 17 CFR §240.14d-7(a)(1)
(1986). _The offer must remain open for at least 20 business
days. 17 CFR §240.14e-1(a) (1986{ If more shares are ten-
dered than the offeror sought to purchase, purchases must be
made on a pro rata basis from each tendering shareholder.
15 U. 8. C. §78n(d)}6). Finally, the offeror must pay the
same price for all purchases; if the offering price is increased
before the end of the offer, those who already have tendered
must receive the benefit of the increased price. §78n(d)(7¥

B

The Indiana Act differs in major respects from.the Illinois
statute that the Court considered in Edgar v. MITE Corp.,
457 U. 8. 624 (1982), After reviewing the legislative history
of the Williams Act, JUSTICE WHITE, joined by Chief Justice
Burger and JUSTICE BLACKMUN (the plurality), concluded
that the Williams Act struck a careful balance between the
interests of offerors and target companies, and that any state
statute that “upset” this balance was preempted. Id., at
632-634.

The plurality then identified three offending features of the
Illinois statute. JUSTICE WHITE’s opinion first noted that
the Illinois statute provided for a 20-day precommencement
period. During this time, management could disseminate its
views on the upcoming offer to shareholders, but offerors
could not publish their offers. The plurality found that this
provision gave management “a powerful tool to combat
tender offers.”” Id., at 635. This contrasted dramatically
with the Williams Aect; Congress had deleted express
precommencement notice provisions from the Williams Act.
According to the plurality, Congress had determined that the
potentially adverse consequences of such a provision on
shareholders should be avoided. Thus, the plurality con-
cluded that the Illinois provision “frustrate[d] the objectives
of the Williams Act.” " Ibid.” The second criticized feature of
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SEE S : the Illinois statute was a provision for a hearing on a tender
Py ’ offer that, because it set no deadline, allowed management

@ ' ““to stymie indefinitely a takeover,”” id., at 637 (quoting
\ MITE Corp. v. Dizon, 633 F. 2d 486, 494 (CA7 1980%). The
\J plurality, noted that “‘delay can seriously impede a tender
57 1.5, /\a}(pa% offer”’/(gb@) (quoting Great Western United Corp. v.
Kidwell, 577 F. 2d 1256, 1277 (CA5 1978){per Wisdom, J.)J,
and that “Congress anticipated that investors and the take-
over offeror would be free to go forward without unreason-
able delay,”. (d.)yat 639. Accordingly, the plurality concluded
that this provision conflicted with the Williams Act. The
third troublesome feature of the Illinois statute was its re-
quirement that the fairness of tender offers would be re-
viewed by the Illinois Secretary of State. Noting that “Con-
gress 1ntended for investors to be free to make their own
decisions,” the plurality concluded that “‘(t]he state thus of-
fers investor protection at the expense of investor auton-
omy—an approach quite in conflict with that adopted by Con-
gress. s Id., at 639-640 {quoting MITE Corp. v. Dixon,
supra, at 494f

C

As the plurality opinion in MITE did not represent the
views of a majority of the Court,® we are not bound by its
reasoning. We need not question that reasoning, however,
because we believe the Indiana Act passes muster even
under the broad interpretation of the Williams Act articu-
lated by JUSTICE WHITE in MITE. Asis apparent from our
summary of its reasoning, the overriding concern of the

) USTICE WHITE's opinion an the pre-emption issue, 457 U. 8., at
630— 640 was joined only by Chief Justice Burger and by JUSTICE BLACK-
MUN. Two Justices disagreed with JUSTICE WHITE's conelusion. See id.,
at 646647 (POWELL, J., coneurring in part}; id., at 655 (STEVENS, J., con-
curring in part and concurring in ¢hedjudgment). Four Justices did not ~%/
address the question. See id., at 655 ((’CONNOR, J., concurring in part);

id., at 664 (MARSHALL, J., with whom BRENNAN, J. joined, dissenting);
id., at 667 (REHNQUIST, J., dissenting).
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MITE plurality was that the Illinois statute considered in
that case operated to favor management against offerors, to
the detriment of shareholders. By contrast, the statute now
before the Court protects the independent shareholder
against both of the contending parties. Thus, the Act
furthers a basic purpose of the Williams Act, “‘placfing] in-
vestors on an equal footing with the takeover bidder,”” Piper
v. Chris-Craft Industries, 430 U. S., at 30 (quoting the Sen-
ate Report accompanying the Williams Act, S. Rep. No. 550,
90th Cong., 1st Sess., 4 (1967)):°

The Indiana Act operates on the assumption, implicit in the
Williams Act, that independent shareholders faced with
tender offers often are at a disadvantage. By allowing such

* Dynamics finds evidence of an intent to favor management in several
- features of the Act. It argues that the provision of the Act allowing man-
agement to opt into the Act, see § 23-1-17-3(b), grants management a stra-
tegic advantage because tender offerors will be reluctant to take the ex-
pensive preliminary steps of a tender offer if they do not know whether
their efforts will be subjected to the Act’s requirements. But this provi-
sion is only a temporary option available for the first 17 months after enact-
ment of the Act. The Indiana )égislature reasonably could have concluded
that corporations should be altowed an interim period during which the Act
would not apply automatically. Because of its short duration, the poten-
tial strategic advantage offered by the opportunity to opt into the Act dur-
ing this transition period is of little significance.

The Act also imposes some added expenses on the offeror, requiring it,
inter alia, to pay the costs of special shareholder meetings to vote on the
transfer of voting rights, see § 23-1-42-7(a¥. In our view, the expenses of
such a meeting fairly are charged to the offeror. A corporation pays the
costs of annual meetings that it holds to discuss its affairs. If an offeror—
who has no official position with the corporation—desires a special meet-
ing, solely to discuss the voting rights of the offeror, it is not unreasonable
to have the offeror pay for the meeting,

Of course, by regulating tender offers, the Act makes them more expen-
sive and thus deters them somewhat, but this type of reasonable regulation
does not alter the balance between management and offeror in any signifi-
cant way. The principal result of the Act is to grant shareholders the
power to deliberate collectively about the merits of tender offers. This
result is fully in accord with the purposes of the Williams Act.

M=
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shareholders to vote as a group, the Act protects them from
the coercive aspects of some tender offers. If, for example,
shareholders believe that a successful tender offer will be fol-
lowed by a purchase of nontendering shares at a depressed
price, individual shareholders may tender their shares—even
if they doubt the tender offer is in the corporation’s best in-
terest—to protect themselves from being forced to sell their
shares at a depressed price. As the SEC explains: “The al-
ternative of not accepting the tender offer is virtual assur-
ance that, if the offer is successful, the shares will have to be
sold in the lower priced, second step.”” Two-Tier Tender
Offer Pricing and Non-Tender Offer Purchase Programs,
SEC Exchange Act Reléage>No. 21079 (June 21, 19847, [1984
Transfer Binder] CCH Fed. Sec. w) Rep. 183,637,
p. 86,916 “(footnote omitted) (hereinaftéer SEC Release
No. 21079). See Lowenstein, Pruning Deadwood in Hostile
Takeovers: A Proposal for Legislation, 83 Colum, L. Rev.
249, 307-309 (1983)] In such a situation under the Indiana
Act, the shareholders as a group, acting in the corporation’s
best interest, could reject the offer, although individual
shareholders might be inclined to accept it. The desire of
the Indiana }égislature to protect shareholders of Indiana cor-
porations from this type of coercive offer does not conflict
with the Williams Act. Rather, it furthers the federal policy
of investor protection.

In implementing its goal, the Indiana Act avoids the prob-
lems the plurality discussed in MITE. Unlike the MITE
statute, the Indiana Act does not give either management or
the offeror an advantage in communicating with the share-
holders about the impending offer. The Act also does not
impose an indefinite delay on tender offers. Nothing in the
Act prohibits an offeror from consummating an offer on the
(twentieth/business day, the earliest day permitted under ap-
plicable federal regulations, see 17 CFR § 240.14e-1(a) (1986)."
Nor does the Act allow the state government to interpose its
views of fairness between willing buyers and sellers of shares
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of the target company. Rather, the Act allows shareholders
to evaluate the fairness of the offer collectively.

D

The Court of Appeals based its finding of pre-emption on
its view that the practical effect of the Indiana Act is to delay
consummation of tender offers until 50 days after the com-
mencement of the offer. 794 F. 2d, at 263 As did the
Court of Appeals, Dynamics reasons that no rational offeror
will purchase shares until it gains assurance that those shares
will carry voting rights. Because it is possible that voting
rights will not be conferred until a shareholder meeting 50
days after commencement of the offer, Dynamics concludes
that the Act imposes a 50-day delay. This, it argues, con-
flicts with the shorter 20-business-day period established by
the SEC as the minimum period for which a tender offer may
be held open. 17 CFR §240.14e-1 (1986). We find the al-
leged conflict illusory.

The Act does not impose an absolute 50-day delay on
tender offers, nor does it preclude an offeror from purchasing

131t shares as soon as federal law permits. If the offeror fears an

: M adverse shareholder vote under the Act, it can make a condi-

w tional tender offer, offering to accept shares on the condition

\ that the shares receive voting rights within a certain period

\/ of time. The Williams Act permits tender offers to be condi-

tioned on the offeror’s subsequently obtaining regulatory ap-

/ proval. E. g., Interpretive Release Relating to Tender
Offer Rules, SEC Exchange Act Release No. 34-16623 (Mar. (>

5, 1980), 3 CCH Fed. Sec. L. Rep. 124,2841, p. 17,758,

: / quoted in MacFadden Holdings, Inc. v. JB Acquisition

Corp., 802 F. 2d 62, 70 (CA2 1986)." There is no reason to

doubt that this type of conditional tender offer would be le-

gitimate as well.”

e
&

* Dynamics argues that conditional tender offers are not an adequate al-
ternative because they leave management in place for three extra weeks,
with “free rein to take other defensive steps that will diminish the value of
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Even assuming that the Indiana Act imposes some addi-
tional delay, nothing in MITE suggested that any delay im-
posed by state regulation, however short, would create a con-
flict with the Williams Act. The plurality argued only that
the offeror should “be free to go forward without unreason-
able delay.”” 457 U. S., at 639/(emphasis added). In that
case, the Court was confronted with the potential for indefi-
nite delay and presented with no persuasive reason why
some deadline could not be established. By contrast, the In-
diana Act provides that full voting rights will be vested—if
this eventually is to occur—within 50 days after commence-
ment of the offer. This period is within the 60-day maximum
period Congress established for tender offers in 15 U. 8. C.
§78n(d)(5). We cannot say that a delay within that congres-
sionally determined period is unreasonable.

Finally, we note that the Williams Act would pre-empt a

- variety of state corporate laws of hitherto unquestioned va-

lidity if it were construed to pre-empt any state statute that

\I/ may limit or delay the free exercise of power after a success-

ful tender offer. State corporate laws commonly permit cor-
porations to stagger the terms of their directors. See Model _- o Fondate o
Business Corp. Act §37 (1969 draft){hereinafter MBCA)@@ g
vised Model Business Corp. Act §8.06 (1984 draft) (hereinaf- (/995 ) -
ter RMBCA).* By staggering the terms of directors, and

thus having annual elections for only one class of directors -
each year, corporations may delay the time when a successful

v 2 Model Busthess
C{Z)rj, At fnn. (3 - 19.71)

tendered shares.” ” Brief for Appellee'Dynamics CorpgTation-df America (2 /
37.” We reject this contention. In the unlikely event that management
were to take actions designed to diminish the value of the corporation's
shares, it may incur liability under state law. But this problem does not
control our pre-emption analysis, Neither the Act nor any other federal
statute can assure that shareholders do not suffer from the mismanage-
ment of corporate officers and directors. Cf. Cort v. Ask, 422 U. S. 66, 84
(1975).

SEvery State except Arkansas and California allows classification of di-
rectors to stagger their terms of office. See 2 Model Business Corp. Act

2, / Anngtated)§ 8.06, p. 830 (3d ed., Supp. 1986),
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offeror gains control of the board of directors. Similarly,
state corporation laws commonly provide for cumulative vot-
ing. See MBCA §33, par. 4, RMBCA §7.28.° By enabling
minority shareholders to assure themselves of representation
in each class of directors, cumulative voting provisions can
delay further the ability of offerors to gain untrammeled au-
thority over the affairs of the target corporation. See
Hochman & Folger, Deflecting Takeovers: Charter and By-
Law Techniques, 34 Bus. Law. 537, 538-539 (1979).

In our view, the possibility that the Indiana Act will delay
some tender offers is insufficient to require a conclusion that
the Williams Act pre-empts the Act. The longstanding
prevalence of state regulation in this area suggests that, if
Congress had intended to pre-empt all state laws that delay
the acquisition of voting control following a tender offer, it
would have said so explicitly. The regulatory conditions
that the Act places on tender offers are consistent with the
text and the purposes of the Williams Act. Accordingly, we
hold that the Williams Act does not pre-empt the Indiana
Act.

III

As an alternative basis for its decision, the Court of Ap-
peals held that the Act violates the Commerce Clause of the
Federal Constitution. We now address this holding. Onits
face, the Commerce Clause is nothing more than a grant to

?“Cumulative voting is a means devised to protect minorities by provid-
ing a method of voting which assures to a minority, if it is sufficiently pur-
poseful and cohesive, representation on the board of directors to an extent
roughly proportionate to the minority’s size. This is achieved by permit-
ting each shareholder . . . to cast the total number of his votes for a single
candidate for election to the board, or to distribute such total ameng any
number of such candidates (the total number of his votes being equal to the
number of shares he is voting multiplied by the number of directors to be
elected).” AModel Business CorpdratiomAct Ann. § 33, Par. 4 comment (2d
ed. 1971). Every State permits cumulative voting. See 2 Model Business
Corpratiofy Act Ann. §7.28, pp. 675-677 (3d ed., Supp. 1986)

¢ /&
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Congress of the power “[t]o regulate Commerce . . . among StE STV
the several States . .. ,” Art. I, §8, cl. 3.7 But it has been  WAKOAR
settled for more than a century that the Clause prohibits 81| 3
States from taking certain actions respecting interstate com-

merce even absent congressional action. See, e. g., Cooley ¥ /

v. Board of Wardens, 12 How. 299 (1852)/. The Court’s in-
terpretation of “these great silences of the Constitution,””

H. P. Hood & Sons, Inc. v. Du Mond, 336 U. S. 525, 535

(1949Y, has not always been easy to follow. Rather, as the

volume and complexity of commerce and regulation has

grown in this country, the Court has articulated a variety of

tests in an attempt to describe the difference between those
regulations that the Commerce Clause permits and those -
regulations that it prohibits. See, e. g., Raymond Motor

Transps; Inc. v. Rice, 434 U. S. 429, 441, n. 15 (1978)7

A

The principal objects of dormant Commerce Clause scru-
tiny are statutes that discriminate against interstate com-
merce. See, e. g., Lewis v. BT Investment Managers, Inc.,
447 U. S. 27, 36-37 (198077 Philadelphia v. New Jersey, 437
U. 8. 617, 624 (1978). See generally Regan, The Supreme
Court and State Protectionism: Making Sense of the Dormant
Commerce Clause, 84 Mich. L. Rev. 1091 (1986). The Indi-
ana Act is not such a statute. It has the same effects on
tender offers whether or not the offeror is a domiciliary or
resident of Indiana. Thus, it “visits its effects equally upon
both interstate and local business,” Lewis v. BT Investment
Managers, Inc., supra, at 367

‘Dynamics nevertheless contends that the statute is dis-
criminatory because it will apply most often to out-of-state
entities. This argument rests on the contention that, as a
practical matter, most hostile tender offers are launched by
offerors outside Indiana. But this argument avails Dynam-
ics little. “The fact that the burden of a state regulation falls
on some interstate companies does not, by itself, establish a
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claim of discrimination against interstate commerce.” " Ex-
zon Corp. v. Governor of Maryland, 437 U. S. 117, 126
(1978Y. See Minnesota v. Clover Leaf Creamery Co., 449
U. S. 456, 471-472 (19815 (rejecting a claim of discrimination
because the challenged statute “regulate[d] evenhandedly

. without regard to whether the [commerce came] from
outside the State”}; Commonwealth Edison Co. v. Montana,
453 U. 8. 609, 619 (1981¥ (rejecting a claim of discrimination
because the “tax burden [was] borne according to the amount
.. . consumed and not according to any distinction between
in-state and out-of-state consumers™. Because nothing in
the Indiana Act imposes a greater burden on out-of-state
offerors than it does on similarly situated Indiana offerors,
we reject the contention that the Act discriminates against
interstate commerce.

B

This Court’s recent Commerce Clause cases also have in-
validated statutes that adversely may affect interstate com-
merce by subjecting activities to inconsistent regulations.

E. g., Brown-Forman Distillers Corp. v. New York State

Liquor Authority, 476 U. S. —, (19865, Edgar v.
MITE Corp., 457 U. S., at 642 (plurality opinion of WHITE,
J.); Kassel v. Consolidated Freightways Corp., 450 U. S.
662, 671 (19817 (plurality opinion of POWELL, J.). See South-
ern PagoCo. v. Arizona, 325 U. S. 761, 774 (1945) (noting the
“confusion and difficulty” that would attend the “unsatisfied
need for uniformity””in setting maximum limits on train
lengths); Cooley v. Board of Wardens, 12 How>, at, 319 (stat-
ing that the Commerce Clause prohibits States from regulat-
ing subjects that “are in their nature national, or admit only
of one uniform system, @Dplan of regulation”). The Indiana
Act poses no such problem. So long as each State regulates
voting rights only in the corporations it has created, each cor-
poration will be subject to the law of only one State. No
principle of corporation law and practice is more firmly estab-
lished than a State’s authority to regulate domestic corpora-

SEE STYik
WAK
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tions, including the authority to define the voting rights of
shareholders. See Restatement (Second) of Conflict of Laws
}227 / / § 304 (1969-deaft) (concluding that the law of the incorporat-
ing State generally should “determine the right of a share-
holder to participate in the administration of the affairs of the
corporation”. Accordingly, we conclude that the Indiana
Act does not create an impermissible risk of 1nc0n51stent
regulation by different States. :

C

The Court of Appeals did not find the Act unconstitutional
for either of these threshold reasons. Rather, its decision
rested on its view of the Act’s potential to hinder tender of-

m fers. We think the Court of Appeals failed to appreciate the
3“- significance for Commerce Clause analysis of the fact that
1 @ State regulation of corporate governance is regulation of enti-

tate law. As Chief Justice Marshall explained:

“A corporation is an artificial being, invisible, intangible,
and existing only in contemplation of law. Being the
mere creature of law, it possesses only those properties
which the charter of its creation confers upon it, either
expressly, or as incidental to its very existence. These
are such as are supposed best calculated to effect the ob-
ject for which it was created.”” Trustees of Dartmouth
College v. Woodward, 4 Wheat. 518, 636 (1819).

See First National Bank of Boston v. Bellotti, 435 U. S. 765,
822-824 (1978Y(REHNQUIST, J., dissenting}r Every State in
this country has enacted laws regulating corporate gover-
nance. By prohibiting certain transactions, and regulating
others, such laws necessarily affect certain aspeets of inter-
state commerce. This necessarily is true with respect to
corporations with shareholders in States other than the State
of incorporation. Large corporations that are listed on na-
tional exchanges, or even regional exchanges, will have
shareholders in many States and shares that are traded fre-

8> \/<‘ / ties whose very existence and attributes are a product of
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quently. The markets that facilitate this national and inter-
national participation in ownership of corporations are essen-
tial for providing capital not only for new enterprises but also
for established companies that need to expand their busi-
nesses. This beneficial free market system depends at its
core upon the fact that a corporation—except in the rarest
situations—is organized under, and governed by, the law of a
single jurisdiction, traditionally the corporate law of the
State of its incorporation.

These regulatory laws may affect directly a variety of cor-
porate transactions. Mergers are a typical example. In
view of the substantial effect that a merger may have on the
shareholders’ interests in a corporation, many States require
supermajority votes to approve mergers. See, e. g., MBCA
§73 ’(requlrmg approval of a merger by a majority of all
shares, rather than simply a majority of votes cast); RMBCA
§11.03 (same) By requiring a greater vote for mergers
than is required for other transactions, these laws make it
more difficult for corporations to merge. State laws also
may provide for “dissenters’ rights” under which minority
shareholders who disagree with corporate decisions to take
particular actions are entitled to sell their shares to the cor-
poration at fair market value. See, e. g., MBCA § 80-81;
RMBCA §13.02” By requiring the corporatlon to purchase
the shares of dissenting shareholders, these laws may inhibit
a corporation from engaging in the specified transactions."

“ Numerous other common regulations may affect both nonresident and
resident shareholders of a eorporation. Specified votes may be required
for the sale of all of the corporation’s assets. See MBCA §79:"'RMBCA
§12.02.” The election of directors may be staggered over a perlOd of years
to prevent abrupt changes in management. See MBCA 937 RMBCA
§8.06/ Various classes of stock may be ereated with differences in voting
rights as to dividends and on liquidation. See MBCA §15; “RMBCA
§6.01(cY, Prov1510ns may Pe made for cumulative voting. See MBCA
§33, par. 4/ RMBCA §7.28.n. 9, supre.” Corporations may adopt restric-
tions on payment of dividends to ensure that specified ratios of assets to
liabilities are maintained for the benefit of the holders of corporate bonds

iy

o !
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It thus is an accepted part of the business landscape in this
country for States to create corporations, to prescribe their
powers, and to define the rights that are acquired by pur-
chasing their shares. A State has an interest in promoting
stable relationships among parties involved in the corpora-
tions it charters, as well as in ensuring that investors in such
corporations have an effective voice in corporate affairs.

There can be no doubt that the Act reflects these concerns.
The primary purpose of the Act is to protect the shareholders
of Indiana corporations. It does this by affording sharehold-
ers, when a takeover offer is made, an opportunity to decide
collectively whether the resulting change in voting control of

- the corporation, as they perceive it, would be desirable. A -

Appe! oo/

change of management may have important effects on the
shareholders’ interests; it is well within the State’s role as
overseer of corporate governance to offer this opportunity.
The autonomy provided by allowing shareholders collectively
to determine whether the takeover is advantageous to their
interests may be especially beneficial where a hostile tender
offer may coerce shareholders into tendering their shares.
{Respondenp Dynamics responds to this concern by arguing
that the prospect of coercive tender offers is illusory, and
that tender offers generally should be favored because they
reallocate corporate assets into the hands of management

or notes. See MBCA §45 (/t:oting that a corporation’s articles of incorpora-
tion can restrict payment of dividends); RMBCA §6.40 (same), Where
the shares of a corporation are held in States other than that of incorpora-
tion, actions taken pursuant to these and similar provisions of state law will
affect all shareholders alike wherever they reside or are domiciled.

Nor is it unusual for partnership law to restrict certain transactions.
For example, a purchaser of a partnership interest generally can gain a
right to control the business only with the consent of other owners. See
Uniform Partnership Act § 27, 6 U.L.A. 353 (1969 Uniform Limited Part-
nership Act §19 (1916 draft), 6 U.L.A. 603 (1969° Revised Uniform Lim-
ited Partnership Act §§ 702, 704 (1976 draft), 6 U.L.A. 259, 261 (Supp.
198677 These provisions—in force in the great majority of the States—
bear a striking resemblance to the Act at issue in this case.
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who can use them most effectively."! See generally
Easterbrook and Fischel, The Proper Role of a Target’s Man-
agement in Responding to a Tender Offer, 94 Harv. L. Rev.
1161 (1981). As indicated supra, at 12, Indiana’s concern
with tender offers is not groundless. Indeed, the potentially
coercive aspects of tender offers have been recognized by the
Securities and Exchange Commission, see SEC Release
No. 21079, p. 86,916,"and by a number of scholarly commen-
tators, see, e. g., Bradley & Rosenzweig, Defensive Stock
Repurchases, 99 Harv. L. Rev. 1377, 1412-1413 (1986%;
Macey & McChesney, A Theoretical Analysis of Corporate
Greenmail, 95 Yale L. J. 13, 20-22 (1985{ Lowenstein, 83

Colum. L. Rev., at 307-309.” The Constitution does not re- -

quire the States to subscribe to any particular economic the-
ory. We are not inclined “to second-guess the empirical
judgments of lawmakers concerning the utility of legislation,”
Kassel v. Consolidated Freightways Corp., Guprdy at 679
(BRENNAN, J., concurrlng 1@ judgment). In our view,
the possibility of coercion in some takeover bids offers addi-
tional justification for Indiana’s decision to promote the au-
tonomy of independent shareholders.

Dynamices argues in any event that the State has “‘no le-
gitimate interest in protecting,nonresident shareholders.””
Brief for Appellee 21 (quoting Edgar v. MITE Corp., 457
U. 8., at 644)7 Dynamics relies heavily on the statement by
the MITE Court that “[iJnsofar as the . . . law burdens out-

U Tt is appropriate to note when discussing the merits and demerits of
tender offers that generalizations usually require qualification. No-one
doubts that some successful tender offers will provide more effective man-
agement or other benefits such as needed diversification. But there is no
reason to assume that the type of conglomerate corporation that may re-
sult from repetitive takeovers necessarily will result is more effective man-
agement or otherwise be beneficial to shareholders. The divergent views
in the literature—and even now being debated in the Congress—reflect the
reality that the type and utility of tender offers vary widely. Of course, in
many situations the offer to shareholders is simply a cash price substan-
tially higher than the market price prior to the offer.

>
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of-state transactions, there is nothing to be weighed in the
balance to sustain the law.”” 457 U. S., at 644.- But that
comment was made in reference to an Illinois law that applied
as well to out-of-state corporations as to in-state corpora-
tions. We agree that Indiana has no interest in protecting
nonresident shareholders of nonresident corporations. But
this Act applies only to corporations incorporated in Indiana.
We reject the contention that Indiana has no interest in pro-
viding for the shareholders of its corporations the voting au-
tonomy granted by the Act. Indiana has a substantial inter-
est in preventing the corporate form from becoming a shield
for unfair business dealing. Moreover, unlike the Illinois
statute invalidated in MITE, the Indiana Act-applies only to
corporations that have a substantial number of shareholders
in Indiana. See Ind. Code §23-1-42—-4(a)(3) (Supp. 1986)./
Thus, every application of the Indiana Act will affect a sub-
stantial number of Indiana residents, whom Indiana indisput-
ably has an interest in protecting.

D

Dynamics’ argument that the Act is unconstitutional ulti-
mately rests on its contention that the Act will limit the num-
ber of successful tender offers. There is little evidence that
this will occur. But even if true, this result would not sub-
stantially affect our Commerce Clause analysis. We reit-
erate that this Aect does not prohibit any entity—resident or
nonresident—from offering to purchase, or from purchasing,
shares in Indiana corporations, or from attempting thereby
to gain control. It only provides regulatory procedures de-
signed for the better protection of the corporations’ share-
holders. We have rejected the “notion that the Commerce
Clause protects the particular structure or methods of opera-
tionin a . . . market.”” Exxzon Corp. v. Governor of Mary-
land, 437 U. 8., at 127/ The very commodity that is traded
in the securities market is one whose characteristics are de-
fined by /S?tate law. Similarly, the very commodity that is
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traded in the “market for corporate control”—the corpora-
tion—is one that owes its existence and attributes to Btate
law. Indiana need not define these commodities as other
States do; it need only provide that residents and nonres-
idents have equal access to them. This Indiana has done.
Accordingly, even if the Act should decrease the number of
successful tender offers for Indiana corporations, this would
not offend the Commerce Clause."

IV

On its face, the Indiana Control Share Acquisitions Chap-
ter evenhandedly determines the voting rights of shares of
Indiana corporations. The Act does not conflict with the
provisions or purposes of the Williams Act. To the limited
extent that the Act affects interstate commerce, this is justi-
fied by the State’s interests in defining the attributes of
shares in its corporations and in protecting shareholders.
Congress has never questioned the need for state regulation
of these matters. Nor do we think such regulation offends
the Constitution. Accordingly, we reverse the judgment of
the Court of Appeals.

It is so ordered.

2CTS also contends that the Act does not violate the Commerce
Clause—regardless of any burdens it may impose on interstate com-
merce—because a corporation’s decision to be covered by the Act is purely
“private” activity beyond the reach of the Commerce Clause. Because we
reverse the judgment of the Court of Appeals on other grounds, we have
no occasion to consider this argument.
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This case presents the questions whether the Control
Share Acquisitions Chapter of the Indiana Business Corpora-
tion Law, Ind. Code §23-1-42-1 et seq. (Supp. 1986), is pre-
empted by the Williams Act, 82 Stat. 454, as amended, 15
U. 8. C. $§78m(d)(e) and 78n(d)~(f) (1982 ed. and Supp.
III), or violates the Commerce Clause of the Federal Con-
stitution, Art. I, §8, cl. 3.

I

A

On March 4, 1986, the Governor of Indiana signed a revised
Indiana Business Corporation Law, Ind. Code §23-1-17-1 et
seq. (Supp. 1986). That law included the Control Share Ac-
quisitions Chapter (Indiana Act or Act). Beginning on Au-
gust 1, 1987, the Act will apply to any corporation incorpo-
rated in Indiana, §23-1-17-3(a), unless the corporation
amends its articles of incorporation or bylaws to opt out of
the Aect, §23-1-42-5. Before that date, any Indiana cor-
poration can opt into the Act by resolution of its board of di-
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rectors. §23-1-17-3(b). The Act applies only to “issuing
public corporations.” The term “corporation” includes only
businesses incorporated in Indiana. See §23-1-20-5. An
“issuing public corporation” is defined as:

“a corporation that has:
“(1) one hundred (100) or more shareholders;
“(2) its principal place of business, its principal office,
or substantial assets within Indiana; and
“@3) either:
“(A) more than ten percent (10%) of its sharehold-
ers resident in Indiana; :
“(B) more than ten percent (10%) of its shares
owned by Indiana residents; or
“(C) ten thousand (10,000) shareholders resident in
Indiana.” §23-1-42-4(a).

The Act focuses on the acquisition of “control shares” in an
issuing public corporation. Under the Act, an entity ac-
quires “control shares” whenever it acquires shares that, but
for the operation of the Act, would bring its voting power in
the corporation to or above any of three thresholds: 20%, 33
1/3%, or 50%. §23-1-42-1. An entity that acquires control
shares does not necessarily acquire voting rights. Rather, it
gains those rights only “to the extent granted by resolution
approved by the shareholders of the issuing public corpora-
tion.” §23-1-42-9(a). Section 9 requires a majority vote of
all disinterested ' shareholders holding each class of stock for

!“Interested shares” are shares with respect to which the acquiror, an
officer or an inside director of the corporation “may exercise or direct the
exercise of the voting power of the corporation in the election of directors.”
§23-1-42-3. If the record date passes before the acquiror purchases
shares pursuant te the tender offer, the purchased shares will not be “in-
terested shares” within the meaning of the Act; although the acquiror may
own the shares on the date of the meeting, it will not “exercise . . . the
voting power” of the shares.

As a practical matter, the record date usually will pass before shares
change hands. Under SEC regulations, the shares cannot be purchased
until 20 business days after the offer commences. 17 CFR § 240.14e-1(a)
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passage of such a resolution. §23-1-42-9(b). The practical
effect of this requirement is to condition acquisition of control
of a corporation on approval of a majority of the pre-existing
disinterested shareholders.®

The shareholders decide whether to confer rights on the
control shares at the next regularly scheduled meeting of the
shareholders, or at a specially scheduled meeting. The
acquiror can require management of the corporation to hold

(1986). If the acquiror seeks an early resolution of the issue—as most
acquirors will—the meeting required by the Act must be held no more than
50 calendar days after the offer commences, about three weeks after the
earliest date on which the shares could be purchased. See §23-1-42-7.
The Act requires management to give notice of the meeting “as promptly
as reasonably practicable ... to all shareholders of record as of the
record date set for the meeting.” §23-1-42-8(a). It seems likely that
management of the target corporation would violate this obligation if it de-
layed setting the record date and sending notice until after 20 business
days had passed. Thus, we assume that the record date usually will be set
before the date on which federal law first permits purchase of the shares.
*The United States and appellee Dynamics Corporation suggest that
§ 23~-42-9(b)(1) requires a second vote by all shareholders of record. Brief
for Securities and Exchange Commission and United States as Amici Cu-
rige 5, and n. 6; Brief for Appellee Dynamics Corp. of America 2-3, and
n. 5. Indiana disputes this interpretation of its Act. Brief for Interve-
nor-Appellant Indiana 29, n. Section 23-1-42-9(b)(1) provides:

“[TThe resolution must be approved by:

“(1) each voting group entitled to vote separately on the proposal by a
majority of all the votes entitled to be cast by that voting group, with the
holders of the outstanding shares of a class being entitled to vote as a
separate voting group if the proposed control share acquisition would, if
fully carried out, result in any of the changes described in [Indiana Code
§23-1-38-4(a) (describing fundamental changes in corporate
organization)].”

The United States contends that this section always requires a separate
vote by all shareholders and that the last clause merely specifies that the
vote shall be taken by separate groups if the acquisition would result in one
of the listed transactions. Indiana argues that this section requires a sep-
arate vote only if the acquisition would result in one of the listed transac-
tions. Because it is unnecessary to our decision, we express no opinion as
to the appropriate interpretation of this section.
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such a special meeting within 50 days if it files an “acquiring
person statement,”? requests the meeting, and agrees to pay
the expenses of the meeting. See §23-1-42-7. If the
shareholders do not vote to restore voting rights to the
shares, the corporation may redeem the control shares from
the acquiror at fair market value, but it is not required to do
so. §23-1-42-10(b). Similarly, if the acquiror does not file
an acquiring person statement with the corporation, the cor-
poration may, if its bylaws or articles of incorporation so pro-
vide, redeem the shares at any time after 60 days after the
acquiror’s last acquisition. §23-1-42-10(a).

B

On Mareh 10, 1986, appellee Dynamics Corporation of
America (Dynamics) owned 9.6% of the common stock of ap-
pellant CTS Corporation, an Indiana corporation. On that
day, six days after the Act went into effect, Dynamics an-
nounced a tender offer for another million shares in CTS; pur-
chase of those shares would have brought Dynamics’ owner-
ship interest in CTS to 27.5%. Also on March 10, Dynamics
filed suit in the United States District Court for the Northern
District of Illinois, alleging that CTS had violated the federal
securities laws in a number of respects no longer relevant to
these proceedings. On March 27, the Board of Directors of
CTS, an Indiana corporation, elected to be governed by the
provisions of the Act, see §23-1-17-3.

Four days later, on March 31, Dynamics moved for leave to
amend its complaint to allege that the Act is pre-empted by
the Williams Aect, 15 U. S. C. §§78m(d)-(e) and 78n(d)-(f}
(1982 ed. and Supp. III), and violates the Commerce Clause,
Art. I, §8, cl. 3. Dynamics sought a temporary restraining
order, a preliminary injunction, and declaratory relief against
CTS’s use of the Act. On April 9, the District Court ruled

¥ An “aequiring person statement” is an information statement describ-
ing, inter alia, the identity of the acquiring person and the terms and ex-
tent of the proposed acquisition. See §23-1-42-6,
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that the Williams Aect pre-empts the Indiana Act and granted
Dynamics’ motion for declaratory relief. 637 F. Supp. 389
(ND Ill. 1986). Relying on JUSTICE WHITE's plurality opin-
ion in Edgar v. MITE Corp., 457 U. S. 624 (1982), the court
concluded that the Act “wholly frustrates the purpose and
objective of Congress in striking a balance between the in-
vestor, management, and the takeover bidder in takeover
contests.” 637 F. Supp., at 399. A week later, on April 17,
the District Court issued an opinion accepting Dynamics’
claim that the Act violates the Commerce Clause. This hold-
ing rested on the court’s conclusion that “the substantial
interference with interstate commerce created by the [Act]
outweighs the articulated local benefits so as to create an im-
permissible indirect burden on interstate commerce.” Id.,
at 406. The District Court certified its decisions on the Wil-
liams Act and Commerce Clause claims as final under Fed.
Rule Civ. Proc. 54(b). Ibid.

CTS appealed the District Court’s holdings on these claims
to the Court of Appeals for the Seventh Circuit. Because of
the imminence of CTS’s annual meeting, the Court of Ap-
peals consolidated and expedited the two appeals, On April
23—23 days after Dynamics first contested application of the
Act in the District Court—the Court of Appeals issued an
order affirming the judgment of the District Court. The
opinion followed on May 28. 794 F. 2d 250 (1986).

After disposing of a variety of questions not relevant to
this appeal, the Court of Appeals examined Dynamics’ claim
that the Williams Act pre-empts the Indiana Act. The court
looked first to the plurality opinion in Edgar v. MITE Corp.,
supra, in which three Justices found that the Williams Act
pre-empts state statutes that upset the balance between tar-
get management and a tender offeror. The court noted that
some commentators had disputed this view of the Williams
Act, concluding instead that the Williams Act was “an anti-
takeover statute, expressing a view, however benighted,
that hostile takeovers are bad.” Id., at 262. It also noted:
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“[1]t is a big leap from saying that the Williams Act does
not itself exhibit much hostility to tender offers to saying
that it implicitly forbids states to adopt more hostile
regulations. . . . But whatever doubts of the Williams'
Act preemptive intent we might entertain as an original
matter are stilled by the weight of precedent.” Ibid.

Once the court had decided to apply the analysis of the MITE
plurality, it found the case straightforward:

“Very few tender offers could run the gauntlet that Indi-
ana has set up. In any event, if the Williams Act is to
be taken as a congressional determination that a month
(roughly) is enough time to force a tender offer to be
kept open, 50 days is too much; and 50 days is the mini-
mum under the Indiana act if the target corporation so
chooses.” Id., at 263.

The court next addressed Dynmamic’s Commerce Clause
challenge to the Act. Applying the balancing test articu-
lated in Pike v. Bruce Church, Inc., 397 U. S. 137 (1970), the
court found the Act unconstitutional:

“Unlike a state’s blue sky law the Indiana statute is cal-
culated to impede transactions between residents of
other states. For the sake of trivial or even negative
benefits to its residents Indiana is depriving nonres-
idents of the valued opportunity to accept tender offers
from other nonresidents.

“. .. Evenif a corporation’s tangible assets are immov-
able, the efficiency with which they are employed and
the proportions in which the earnings they generate are
divided between management and shareholders depends
on the market for corporate control—an interstate, in-
deed international, market that the State of Indiana is
not authorized to opt out of, as in effect it has done in
this statute.” 794 F. 2d, at 264.

Finally, the court addressed the “internal affairs” doctrine,
a “principle of conflict of laws . . . designed to make sure that
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the law of only one state shall govern the internal affairs of a
corporation or other association.” Ibid. It stated:

“We may assume without having to decide that Indiana
has a broad latitude in regulating those affairs, even
when the consequence may be to make it harder to take
over an Indiana corporation. . ... But in this case the
effect on the interstate market in securities and corpo-
rate control is direct, intended, and substantial. . . .
[TThat the mode of regulation involves jiggering with
voting rights cannot take it outside the scope of judicial
review under the commerce clause.” Ibid.

Accordingly, the court affirmed the judgment of the District
Court.

Both Indiana and CTS filed jurisdictional statements. We
noted probable jurisdiction under 28 U. S. C. §1254(2), 479
U. S. —— (1986), and now reverse.*

II

The first question in this case is whether the Williams Act
pre-empts the Indiana Act. As we have stated frequently,
absent an explicit indication by Congress of an intent to pre-
empt state law, a state statute is pre-empted only

HE!

where compliance with both federal and state regula-
tions is a physical impossibility ..., Florida Lime &

*CTS and Dynamics have settled several of the disputes associated with
Dynamics’ tender offer for shares of CTS. The case is not moot, however,
because the judgment of this Court still affects voting rights in the shares
Dynamics purchased pursuant to the offer. If we were to affirm, Dynam-
ics would continue to exercise the voting rights it had under the judgment
of the Court of Appeals that the Act was pre-empted and unconstitutional.
Because we decide today to reverse the judgment of the Court of Appeals,
CTS will have no voting rights in its shares unless shareholders in Dynam-
ics grant those rights in a meeting held pursuant to the Act. See Settle-
ment Agreement, p. 7, par. 12, reprinted in Letter from James A. Strain,
Counsel for CTS, to Joseph F. Spaniol, Jr., Clerk of the United States
Supreme Court (Mar, 13, 1987).
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Awvocado Growers, Inc. v. Paul, 373 U. S. 132, 142-143
(1963), or where the state ‘law stands as an obstacle to
the accomplishment and execution of the full purposes
and objectives of Congress.” Hines v. Davidowitz, 312
U. S. 52, 67 (1941) . ...” Ray v. Atlantic Richfield
Co., 435 U. S. 151, 158 {1978).

Because it is entirely possible for entities to comply with both
the Williams Act and the Indiana Act, the state statute can
be pre-empted only if it frustrates the purposes of the federal
law.

A

Our discussion begins with a brief summary of the strue-
ture and purposes of the Williams Act. Congress passed the
Williams Act in 1968 in response to the increasing number of
hostile tender offers. Before its passage, these transactions
were not covered by the disclosure requirements of the fed-
eral securities laws. See Piper v. Chris-Craft Industries,
Inc., 430 U. S. 1, 22 (1977). The Williams Act, backed by
regulations of the Securities and Exchange Commission
(SEC), imposes requirements in two basic areas. First, it
requires the offeror to file a statement disclosing information
about the offer, including: the offeror’s background and iden-
tity; the source and amount of the funds to be used in making
the purchase; the purpose of the purchase, including any
plans to liquidate the company or make major changes in its
corporate structure; and the extent of the offeror’s holdings
in the target company. See 15 U. S. C. §78n(d)(1) (incorpo-
rating §78m(d)(1) by reference); 17 CFR §§240.13d-1,
240.14d-3 (1986).

Second, the Williams Act, and the regulations that accom-
pany it, establish procedural rules to govern tender offers.
For example, stockholders who tender their shares may
withdraw them during the first 15 business days of the
tender offer and, if the offeror has not purchased their
shares, any time after 60 days from commencement of the
offer. 15 U. S. C. §78n(d}5); 17 CFR §240.14d-7(a)1)
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(1986). The offer must remain open for at least 20 business
days. 17 CFR §240.14e-1(a) (1986). If more shares are
tendered than the offeror sought to purchase, purchases
must be made on a pro rata basis from each tendering share-
holder. 15 U. S. C. §78n(d}6). Finally, the offeror must
pay the same price for all purchases; if the offering price is
incereased before the end of the offer, those who already have
tendered must receive the benefit of the increased price.
§ 78n(d)(7).
B

The Indiana Act differs in major respects from the Illinois
statute that the Court considered in Edgar v. MITE Corp.,
457 U. S. 624 (1982). After reviewing the legislative history
of the Williams Act, JUSTICE WHITE, joined by Chief Justice
Burger and JUSTICE BLACKMUN (the plurality), concluded
that the Williams Act struck a careful balance between the
interests of offerors and target companies, and that any state
statute that “upset” this balance was pre-empted. Id., at
632-634.

The plurality then identified three offending features of the
Illinois statute. JUSTICE WHITE's opinion first noted that
the Illinois statute provided for a 20-day precommencement
period. During this time, management could disseminate its
views on the upcoming offer to shareholders, but offerors
could not publish their offers. The plurality found that this
provision gave management “a powerful tool to combat
tender offers.” Id., at 635. This contrasted dramatically
with the Williams Act; Congress had deleted express
precommencement notice provisions from the Williams Act.
According to the plurality, Congress had determined that the
potentially adverse consequences of such a provision on
shareholders should be avoided. Thus, the plurality con-
cluded that the Illinois provision “frustrate[d] the objectives
of the Williams Act.” Ibid. The second criticized feature of
the Illinois statute was a provision for a hearing on a tender
offer that, because it set no deadline, allowed management
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““o stymie indefinitely a takeover,’” id., at 637 (quoting
MITE Corp. v. Dixon, 633 F. 2d 486, 494 (CA7 1980)). The
plurality noted that “‘delay can seriously impede a tender
offer,’” 457 U. S., at 637 (quoting Great Western United
Corp. v. Kidwell, 577 F. 2d 1256, 1277 (CA5 1978) (per Wis-
dom, J.}), and that “Congress anticipated that investors and
the takeover offeror would be free to go forward without un-
reasonable delay,” 457 U. S., at 639. Accordingly, the plu-
rality concluded that this provision conflicted with the Wil-
liams Act. The third troublesome feature of the Illinois
statute was its requirement that the fairness of tender offers
would be reviewed by the Illinois Secretary of State. Not-
ing that “Congress intended for investors to be free to make
their own decisions,” the plurality concluded that “‘[t]he
state thus offers investor protection at the expense of inves-
tor autonomy—an approach quite in conflict with that
adopted by Congress.’” Id., at 639-640 (quoting MITE
Corp. v. Dizon, supra, at 494). -

C

As the plurality opinion in MITE did not represent the
views of a majority of the Court,® we are not bound by its
reasoning. We need not question that reasoning, however,
because we believe the Indiana Act passes muster even
under the broad interpretation of the Williams Act articu-
lated by JUSTICE WHITE in MITE. As is apparent from our
summary of its reasoning, the overriding concern of the
MITE plurality was that the Illinois statute considered in
that case operated to favor management against offerors, to

"JUSTICE WHITE's opinion on the pre-emption issue, 457 U. 3., at
630-640, was joined only by Chief Justice Burger and by JUSTICE BLACK-
MUN. Two Justices disagreed with JUSTICE WHITE's conclusion. See id.,
at 646-647 (POWELL, J., concurring in part); id., at 655 (STEVENS, J., con-
curring in part and concurring in judgment). Four Justices did not ad-
dress the question. See id., at 655 (0’CONNOR, J., concurring in part); id.,
at 664 (MARSHALL, J., with whom BRENNAN, J. joined, dissenting); id., at
667 (REHNQUIST, J., dissenting).
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the detriment of shareholders. By contrast, the statute now
before the Court protects the independent shareholder
against both of the contending parties. Thus, the Act
furthers a basic purpose of the Williams Act, “‘plac[ing] in-
vestors on an equal footing with the takeover bidder,”” Piper
v. Chris-Craft Industries, 430 U, S., at 30 (quoting the Sen-
ate Report accompanying the Williams Act, S. Rep. No. 550,
90th Cong., 1st Sess., 4 (1967)).°

The Indiana Act operates on the assumption, implicit in the
Williams Aect, that independent shareholders faced with
tender offers often are at a disadvantage. By allowing such
shareholders to vote as a group, the Act protects them from
the coercive aspects of some tender offers. If, for example,

® Dynamics finds evidence of an intent to favor management in several
features of the Act. It argues that the provision of the Act allowing man-
agement to opt into the Act, see § 23-1-17-3(b), grants management a stra-
tegic advantage because tender offerors will be reluctant to take the ex-
pensive preliminary steps of a tender offer if they do not know whether
their efforts will be subjected to the Act's requirements. But this provi-
sion is only a temporary option available for the first 17 months after enact-
ment of the Act. The Indiana Legislature reasonably could have con-
cluded that corporations should be allowed an interim period during which
the Act would not apply automatically. Because of its short duration, the
potential strategic advantage offered by the opportunity to opt into the Act
during this transition period is of little significance.

The Act also imposes some added expenses on the offeror, requiring it,
inter alia, to pay the costs of special shareholder meetings to vote on the
transfer of voting rights, see § 23-1-42-7(a). In our view, the expenses of
such a meeting fairly are charged to the offeror. A corporation pays the
costs of annual meetings that it holds to discuss its affairs. If an offeror—
who has no official position with the corporation—desires a special meet-
ing, solely to discuss the voting rights of the offeror, it is not unreasonable
to have the offeror pay for the meeting.

Of course, by regulating tender offers, the Act makes them more expen-
sive and thus deters them somewhat, but this type of reasonable regulation
does not alter the balance between management and offeror in any signifi-
cant way. The principal result of the Act is to grant shareholders the
power to deliberate collectively about the merits of tender offers. This
result is fully in accord with the purposes of the Williams Act.
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shareholders believe that a successful tender offer will be fol-
lowed by a purchase of nontendering shares at a depressed
price, individual shareholders may tender their shares—even
if they doubt the tender offer is in the corporation’s best in-
terest—to protect themselves from being forced to sell their
shares at a depressed price. As the SEC explains: “The al-
ternative of not accepting the tender offer is virtual assur-
ance that, if the offer is successful, the shares will have to be
sold in the lower priced, second step.” Two-Tier Tender
Offer Pricing and Non-Tender Offer Purchase Programs,
SEC Exchange Act Rel. No. 21079 (June 21, 1984), [1984
Transfer Binder] CCH Fed. Sec. L. Rep. 183,637, p. 86,916
(footnote omitted) (hereinafter SEC Release No. 21079).
See Lowenstein, Pruning Deadwood in Hostile Takeovers: A
Proposal for Legislation, 83 Colum. L. Rev. 249, 307-309
(1983). In such a situation under the Indiana Act, the share-
holders as a group, acting in the corporation’s best interest,
could reject the offer, although individual shareholders might
be inclined to accept it. The desire of the Indiana Legisla-
ture to protect shareholders of Indiana corporations from this
type of coercive offer does not conflict with the Williams Act.
Rather, it furthers the federal policy of investor protection.

In implementing its goal, the Indiana Act avoids the prob-
lems the plurality discussed in MITE. Unlike the MITE
statute, the Indiana Act does not give either management or
the offeror an advantage in communicating with the share-
holders about the impending offer. The Act also does not
impose an indefinite delay on tender offers. Nothing in the
Act prohibits an offeror from consummating an offer on the
20th business day, the earliest day permitted under appli-
cable federal regulations, see 17 CFR §240.14e-1(a) (1986).
Nor does the Act allow the state government to interpose its
views of fairness between willing buyers and sellers of shares
of the target company. Rather, the Act allows shareholders
to evaluate the fairness of the offer collectively.
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D

The Court of Appeals based its finding of pre-emption on
its view that the practical effect of the Indiana Act is to delay
consummation of tender offers until 50 days after the com-
mencement of the offer. 794 F. 2d, at 263. As did the
Court of Appeals, Dynamics reasons that no rational offeror
will purchase shares until it gains assurance that those shares
will carry voting rights. Because it is possible that voting
rights will not be conferred until a shareholder meeting 50
days after commencement of the offer, Dynamics concludes
that the Act imposes a 50-day delay. This, it argues, con-
flicts with the shorter 20-business-day period established by
the SEC as the minimum period for which a tender offer may
be held open. 17 CFR §240.14e-1 (1986). We find the al-
leged conflict illusory.

The Act does not impose an absolute 50-day delay on
tender offers, nor does it preclude an offeror from purchasing
shares as soon as federal law permits. If the offeror fears an
adverse shareholder vote under the Act, it can make a condi-
tional tender offer, offering to accept shares on the condition
that the shares receive voting rights within a certain period
of time. The Williams Act permits tender offers to be condi-
tioned on the offeror’s subsequently obtaining regulatory ap-
proval. E. g., Interpretive Release Relating to Tender
Offer Rules, SEC Exchange Act Rel. No. 34-16623 (Mar. 5,
1980), 3 CCH Fed. Sec. L. Rep. 124,2841, p. 17,758, quoted
in MacFadden Holdings, Inc. v. JB Acquisition Corp., 802
F. 2d 62, 70 (CA2 1986). There is no reason to doubt that
this type of conditional tender offer would be legitimate as
well.?

"Dynamics argues that conditional tender offers are not an adequate al-
ternative because they leave management in place for three extra weeks,
with “free rein to take other defensive steps that will diminish the value of
tendered shares.” Brief for Appellee Dynamics Corp. of America 37. We
reject this contention. In the unlikely event that management were to
take actions designed to diminish the value of the corporation’s shares, it
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Even assuming that the Indiana Act imposes some addi-
tional delay, nothing in MITE suggested that any delay im-
posed by state regulation, however short, would create a con-
flict with the Williams Act. The plurality argued only that
the offeror should “be free to go forward without unreason-
able delay.” 457 U. 8., at 639 (emphasis added). In that
case, the Court was confronted with the potential for indefi-
nite delay and presented with no persuasive reason why
some deadline could not be established. By contrast, the In-
diana Act provides that full voting rights will be vested—if
this eventually is to occur—within 50 days after commence-
ment of the offer. This period is within the 60-day maximum
period Congress established for tender offers in 15 U. S. C.
§78n(d)(5). We cannot say that a delay within that congres-
sionally determined period is unreasonable.

Finally, we note that the Williams Act would pre-empt a
variety of state corporate laws of hitherto unquestioned va-
lidity if it were construed to pre-empt any state statute that
may limit or delay the free exercise of power after a success-
ful tender offer. State corporate laws commonly permit cor-
porations to stagger the terms of their directors. See Model
Business Corp. Act §37 (1969 draft) in 3 Model Business
Corp. Act Ann. (2d ed. 1971) (hereinafter MBCA); American
Bar Foundation, Revised Model Business Corp. Act §8.06
(1984 draft) (1985) (hereinafter RMBCA).® By staggering
the terms of directors, and thus having annual elections for
only one class of directors each year, corporations may delay
the time when a successful offeror gains control of the board
of directors. Similarly, state corporation laws commonly

may incur liability under state law. But this problem does not control our
pre-emption analysis. Neither the Act nor any other federal statute can
assure that shareholders do not suffer from the mismanagement of corpo-
rate officers and directors. Cf. Cort v. Ash, 422 U. S. 66, 84 (1975).

*Every State except Arkansas and California allows classification of di-
rectors to stagger their terms of office. See 2 Model Business Corp. Act
Ann. §8.06, p. 830 (3d ed., Supp. 1986). !
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provide for cumulative voting. See MBCA §33, par. 4;
RMBCA §7.28.* By enabling minority shareholders to as-
sure themselves of representation in each class of directors,
cumulative voting provisions can delay further the ability of
offerors to gain untrammeled authority over the affairs of the
target corporation. See Hochman & Folger, Deflecting
Takeovers: Charter and By-Law Techniques, 34 Bus. Law.
537, 538-539 (1979).

In our view, the possibility that the Indiana Act will delay
some tender offers is insufficient to require a conclusion that
the Williams Act pre-empts the Act. The longstanding
prevalence of state regulation in this area suggests that, if
Congress had intended to pre-empt all state laws that delay - -
the acquisition of voting control following a tender offer, it
would have said so explicitly. The regulatory conditions
that the Act places on tender offers are consistent with the
text and the purposes of the Williams Act. Accordingly, we
hold that the Williams Act does not pre-empt the Indiana
Act.

111

As an alternative basis for its decision, the Court of Ap-
peals held that the Act violates the Commerce Clause of the
Federal Constitution. We now address this holding. Onits
face, the Commerce Clause is nothing more than a grant to
Congress of the power “[tlo regulate Commerce . . . among
the several States . . . ,” Art. I, §8, cl. 3. But it has been

*“Cumulative voting is a means devised to protect minorities by provid-
ing a method of voting which assures to a minority, if it is sufficiently pur-
poseful and cohesive, representation on the board of directors to an extent
roughly proportionate to the minority’s size. This is achieved by permit-
ting each shareholder . . . to cast the total number of his votes for a single
candidate for election to the board, or to distribute such total among any
number of such candidates (the total number of his votes being equal to the
number of shares he is voting multiplied by the number of directors to be
elected).” 1 Model Business Corp. Act Ann. §33, par. 4 comment (2d ed.
1971). Every State permits cumulative voting. See 2 Model Business
Corp. Act Ann, §7.28, pp. 675-677 (3d ed., Supp. 1986).
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settled for more than a century that the Clause prohibits
States from taking certain actions respecting interstate com-
merce even absent congressional action. See, e. g., Cooley
v. Board of Wardens, 12 How. * 299 (1852). The Court’s in-
terpretation of “these great silences of the Constitution,”
H. P. Hood & Sons, Ime. v. Du Mond, 336 U. S. 525, 535
(1949), has not always been easy to follow. Rather, as the
volume and complexity of commerce and regulation has
grown in this country, the Court has articulated a variety of
tests in an attempt to describe the difference between those
regulations that the Commerce Clause permits and those
regulations that it prohibits. See, e. g., Raymond Motor
" Transportation, Inc.” v. Rice, 434 U. S. 429, 441, n. 15
(1978).
A

The principal objects of dormant Commerce Clause seru-
tiny are statutes that discriminate against interstate com-
merce. See, e. g., Lewis v. BT Investment Managers, Inc.,
447 U. S. 27, 36-37 (1980); Philadelphia v. New Jersey, 437
U. S. 617, 624 (1978). See generally Regan, The Supreme
Court and State Protectionism: Making Sense of the Dormant
Commerce Clause, 84 Mich. L. Rev. 1091 (1986). The Indi-
ana Act is not such a statute. It has the same effects on
tender offers whether or not the offeror is a domiciliary or
resident of Indiana. Thus, it “visits its effects equally upon
both interstate and local business,” Lewis v. BT I'nvestment
Managers, Inc., supra, at 36.

Dynamics nevertheless contends that the statute is dis-
criminatory because it will apply most often to out-of-state
entities. This argument rests on the contention that, as a
practical matter, most hostile tender offers are launched by
offerors outside Indiana. But this argument avails Dynam-
ics little. “The fact that the burden of a state regulation falls
on some interstate companies does not, by itself, establish a
claim of discrimination against interstate commerce.” Ex-
zon Corp. v. Governor of Maryland, 437 U. S. 117, 126
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(1978). See Minnesota v. Clover Leaf Creamery Co., 449
U. S. 456, 471-472 (1981) (rejecting a claim of discrimination
because the challenged statute “regulate[d] evenhandedly
. . without regard to whether the [commerce came] from
outside the State”); Commonwealth Edison Co. v. Montana,
453 U. 8. 609, 619 (1981) (rejecting a claim of discrimination
because the “tax burden [was] borne according to the amount
. . . consumed and not according to any distinction between
in-state and out-of-state consumers”). Because nothing in
the Indiana Act imposes a greater burden on out-of-state
offerors than it does on similarly situated Indiana offerors,
we reject the contention that the Act discriminates against .

interstate commerece.
B

This Court’s recent Commerce Clause cases also have in-
validated statutes that adversely may affect interstate com-
merce by subjecting activities to inconsistent regulations.
E. g., Brown-Forman Distillers Corp. v. New York State
Liquor Authority, 476 U. S. ——, —— (1986); Edgar v.
MITE Corp., 457 U. 8., at 642 (plurality opinion of WHITE,
J.); Kassel v. Consolidated Freightways Corp., 450 U. S.
662, 671 (1981) (plurality opinion of POWELL, J.). See South-
ern Pacific Co. v. Arizona, 325 U. S. 761, 774 (1945) (noting
the “confusion and difficulty” that would attend the “unsat-
isfied need for uniformity” in setting maximum limits on train
lengths); Cooley v. Board of Wardens, supra, at * 319 (stat-
ing that the Commerce Clause prohibits States from regulat-
ing subjects that “are in their nature national, or admit only
of one uniform system, or plan of regulation”). The Indiana
Act poses no such problem. So long as each State regulates
voting rights only in the corporations it has created, each cor-
poration will be subject to the law of only one State. No
principle of corporation law and practice is more firmly estab-
lished than a State’s authority to regulate domestic corpora-
tions, including the authority to define the voting rights of
shareholders. See Restatement (Second) of Conflict of Laws
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§304 (1971) (concluding that the law of the incorporating
State generally should “determine the right of a shareholder
to participate in the administration of the affairs of the cor-
poration”). Accordingly, we conclude that the Indiana Act
does not create an impermissible risk of inconsistent regula-
tion by different States.

C

The Court of Appeals did not find the Act unconstitutional
for either of these threshold reasons. Rather, its decision
rested on its view of the Act’s potential to hinder tender of-
fers. We think the Court of Appeals failed to appreciate the
significance for Commerce Clause analysis of the fact that
state regulation of corporate governance is regulation of enti-
ties whose very existence and attributes are a product of
state law. As Chief Justice Marshall explained:

“A corporation is an artificial being, invisible, intangible,
and existing only in contemplation of law. Being the
mere creature of law, it possesses only those properties
which the charter of its creation confers upon it, either
expressly, or as incidental to its very existence. These
are such as are supposed best caleulated to effect the ob-
ject for which it was created.” Trustees of Dartmouth
College v. Woodward, 4 Wheat. 518, 636 (1819).

See First National Bank of Boston v. Bellotti, 435 U. 8. 765,
822-824 (1978) (REHNQUIST, J., dissenting). Every State in
this country has enacted laws regulating corporate gover-
nance. By prohibiting certain transactions, and regulating
others, such laws necessarily affect certain aspects of inter-
state commerce. This necessarily is true with respect to
corporations with shareholders in States other than the State
of incorporation. Large corporations that are listed on na-
tional exchanges, or even regional exchanges, will have
shareholders in many States and shares that are traded fre-
quently. The markets that facilitate this national and inter-
national participation in ownership of corporations are essen-
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tial for providing capital not only for new enterprises but also
for established companies that need to expand their busi-
nesses. This beneficial free market system depends at its
core upon the fact that a corporation—except in the rarest
situations—is organized under, and governed by, the law of a
single jurisdiction, traditionally the corporate law of the
State of its incorporation.

These regulatory laws may affect directly a variety of cor-
porate transactions, Mergers are a typical example. In
view of the substantial effect that a merger may have on the
shareholders’ interests in a corporation, many States require
supermajority votes to approve mergers. See, e. g., MBCA
§ 73 (requiring approval of a merger by a majority of all
shares, rather than simply a majority of votes cast); RMBCA
§11.03 (same). By requiring a greater vote for mergers
than is required for other transactions, these laws make it
more difficult for corporations to merge. State laws also
may provide for “dissenters’ rights” under which minority
shareholders who disagree with corporate decisions to take
particular actions are entitled to sell their shares to the cor-
poration at fair market ‘value. See, e. g., MBCA §80-81;
RMBCA §13.02. By requiring the corporation to purchase
the shares of dissenting shareholders, these laws may inhibit
a corporation from engaging in the specified transactions.'

¥ Numerous other common regulations may affect both nonresident and
resident shareholders of a corporation. Specified votes may be required
for the sale of all of the corporation’s assets. See MBCA §79; RMBCA
§12.02. The election of directors may be staggered over a period of years
to prevent abrupt changes in management. See MBCA §37; RMBCA
§8.06. Various classes of stock may be created with differences in voting
rights as to dividends and on liquidation. See MBCA §15; RMBCA
§6.01(c). .Provisions may be made for cumulative voting. See MBCA
§33, par. 4; RMBCA §7.28; n. 9, supra. Corporations may adopt restric-
tions on payment of dividends to ensure that specified ratios of assets to
liabilities are maintained for the benefit of the holders of corporate bonds
or notes. See MBCA § 45 (noting that a corporation’s articles of incorpora-
tion can restrict payment of dividends); RMBCA §6.40 (same). Where
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It thus is an accepted part of the business landscape in this
country for States to create corporations, to prescribe their
powers, and to define the rights that are acquired by pur-
chasing their shares. A State has an interest in promoting
stable relationships among parties involved in the corpora-
tions it charters, as well as in ensuring that investors in such
corporations have an effective voice in corporate affairs.

There can be no doubt that the Act reflects these concerns.
The primary purpose of the Act is to protect the shareholders
of Indiana corporations. It does this by affording sharehold-
ers, when a takeover offer is made, an opportunity to decide
collectively whether the resulting change in voting control of
the corporation, as they perceive it, would be desirable. A
change of management may have important effects on the
shareholders’ interests; it is well within the State’s role as
overseer of corporate governance to offer this opportunity.
The autonomy provided by allowing shareholders collectively
to determine whether the takeover is advantageous to their
interests may be especially beneficial where a hostile tender
offer may coerce shareholders into tendering their shares.

Appellee Dynamics responds to this concern by arguing
that the prospect of coercive tender offers is illusory, and
that tender offers generally should be favored because they
reallocate corporate assets into the hands of management
who can use them most effectively.! See generally

the shares of a corporation are held in States other than that of incorpora-
tion, actions taken pursuant to these and similar provisions of state law will
affect all shareholders alike wherever they reside or are domiciled.

Nor is it unusual for partnership law to restrict certain transactions.
For example, a purchaser of a partnership interest generally can gain a
right to control the business only with the consent of other owners. See
Uniform Partnership Act §27, 6 U. L. A. 353 (1969); Uniform Limited
Partnership Act § 19 (1916 draft), 6 U. L. A. 603 (1969); Revised Uniform
Limited Partnership Act §§702, 704 (1976 draft), 6 U. L. A. 259, 261
(Supp. 1986). These provisions—in force in the great majority of the
States—bear a striking resemblance to the Act at issue in this case.

"t It is appropriate to note when discussing the merits and demerits of
tender offers that generalizations usually require qualification. No one
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Easterbrook and Fischel, The Proper Role of a Target’s Man-
agement in Responding to a Tender Offer, 94 Harv. L. Rev.
1161 (1981). As indicated supra, at 12, Indiana’s concern
with tender offers is not groundless. Indeed, the potentially
coercive aspects of tender offers have been recognized by the
Securities and Exchange Commission, see SEC Release
No. 21079, p. 86,916, and by a number of scholarly commen-
tators, see, e. g., Bradley & Rosenzweig, Defensive Stock
Repurchases, 99 Harv. L. Rev. 1377, 1412-1413 (1986);
Macey & McChesney, A Theoretical Analysis of Corporate
Greenmail, 95 Yale L. J. 13, 20-22 (1985); Lowenstein, 83
Colum. L. Rev., at 307-309. The Constitution does not re-
quire the States to subscribe to any particular economic the-
ory. We are not inclined “to second-guess the empirical
judgments of lawmakers concerning the utility of legislation,”
Kassel v. Consolidated Freightways Corp., 450 U. 8., at 679
(BRENNAN, J., concurring in judgment). In our view, the
possibility of coercion in some takeover bids offers additional
Jjustification for Indiana’s decision to promote the autonomy
of independent shareholders.

Dynamics argues in any event that the State has “‘no le-
gitimate interest in protecting the nonresident sharehold-
ers.”” Brief for Appellee Dynamics Corp. of America 21
{quoting E'dgar v. MITE Corp., 457 U. 8., at 644). Dynam-
ics relies heavily on the statement by the MITE Court that
“lilnsofar as the . .. law burdens out-of-state transactions,
there is nothing to be weighed in the balance to sustain the
law.” 457 U. S., at 644. But that comment was made in
reference to an Illinois law that applied as well to out-of-state

i

doubts that some successful tender offers will provide more effective man-
agement or other benefits such as needed diversification. But there is no
reason to assume that the type of conglomerate corporation that may re-
sult from repetitive takeovers necessarily will resuit is more effective man-
agement or otherwise be beneficial to shareholders. The divergent views
in the literature—and even now being debated in the Congress—reflect the
reality that the type and utility of tender offers vary widely. Of course, in
many situations the offer to shareholders is simply a cash price substan-
tially higher than the market price prior to the offer.
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corporations as to in-state corporations. We agree that Indi-
ana has no interest in protecting nonresident shareholders of
nonresident corporations. But this Act applies only to cor-
porations incorporated in Indiana. We reject the contention
that Indiana has no interest in providing for the shareholders
of its corporations the voting autonomy granted by the Act.
Indiana has a substantial interest in preventing the corporate
form from becoming a shield for unfair business dealing.
Moreover, unlike the Illinois statute invalidated in MITE,
the Indiana Act applies only to corporations that have a sub-
stantial number of shareholders in Indiana. See Ind. Code
§23-1-42-4(a)(3) (Supp. 1986). Thus, every application of

the Indiana Act will affect a substantial number of Indiana .

residents, whom Indiana indisputably has an interest in
protecting.
D

Dynamics’ argument that the Act is unconstitutional ulti-
mately rests on its contention that the Act will limit the num-
ber of successful tender offers. There is little evidence that
this will occur. But even if true, this result would not sub-
stantially affect our Commerce Clause analysis. We reit-
erate that this Act does not prohibit any entity—resident or
nonresident—from offering to.purchase, or from purchasing,
shares in Indiana corporations, or from attempting thereby
to gain control. It only provides regulatory procedures de-
signed for the better protection of the corporations’ share-
holders. We have rejected the “notion that the Commerce
Clause protects.the particular structure or methods of opera-
tion in a . . . market.” Ewxxon Corp. v. Governor of Mary-
land, 437 U. S., at 127. The very commodity that is traded
in the securities market is one whose characteristics are de-
fined by state law. Similarly, the very commodity that is
traded in the “market for corporate control”—the corpora-
tion—is one that owes its existence and attributes to state
law. Indiana need not define these commodities as other
States do; it need only provide that residents and nonres-
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idents have equal access to them. This Indiana has done.
Accordingly, even if the Act should decrease the number of
successful tender offers for Indiana corporations, this would
not offend the Commerce Clause.*

IV

On its face, the Indiana Control Share Acquisitions Chap-
ter evenhandedly determines the voting rights of shares of
Indiana corporations. The Act does not conflict with the
provisions or purposes of the Williams Act. To the limited
extent that the Act affects interstate commerce, this is justi-
fied by the State’s interests in defining the attributes of
shares in its corporations and in protecting shareholders.
Congress has never questioned the need for state regulation
of these matters. Nor do we think such regulation offends
the Constitution. Accordingly, we reverse the judgment of
the Court of Appeals.

It 18 s0 ordered.

2CTS also contends that the Act does not violate the Commerce
Clause—regardless of any burdens it may impose on interstate com-
merce—because a corporation’s decision to be covered by the Act is purely
“private” activity beyond the reach of the Commerce Clause. Because we
reverse the judgment of the Court of Appeals on other grounds, we have
no occasion to consider this argument.
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This case presents the questions whether the Control
Share Acquisitions Chapter of the Indiana Business Corpora-
tion Law, Ind. Code §23-1-42-1 et seq. (Supp. 1986), is pre-
empted by the Williams Act, 82 Stat. 454, as amended, 15
U. S. C. §§78m(d)~(e) and 78n(d)~(f) (1982 ed. and Supp.
III), or violates the Commerce Clause of the Federal Con-

stitution, Art. I, §8, cl. 3.
I

A

On March 4, 1986, the Governor of Indiana signed a revised
Indiana Business Corporation Law, Ind. Code § 23-1-17-1 et
seq. (Supp. 1986). That law included the Control Share Ac-
quisitions Chapter (Indiana Act or Act). Beginning on Au-
gust 1, 1987, the Act will apply to any corporation incorpo-
rated in Indiana, §23-1-17-3(a), unless the corporation
amends its articles of incorporation or bylaws to opt out of
the Act, §23-1-42-5. Before that date, any Indiana cor-
poration can opt into the Act by resolution of its board of di-
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rectors. §23-1-17-3(b). The Act applies only to “issuing
public corporations.” The term “corporation” includes only
businesses incorporated in Indiana. See §23-1-20-5. An
“issuing public corporation” is defined as:

“a corporation that has:
“(1) one hundred (100) or more shareholders;
“(2) its principal place of business, its principal office,
or substantial assets within Indiana; and
“(3) either:
“(A) more than ten percent (10%) of its sharehold-
ers resident in Indiana;
“(B) more than ten percent (10%) of its shares
owned by Indiana residents; or
“(C) ten thousand (10,000) shareholders resident in
Indiana.” §23-1-42-4(a)Vv

The Act focuses on the acquisition of “control shares” in an
issuing public corporation. Under the Aect, an entity ac-
quires “control shares” whenever it acquires shares that, but
for the operation of the Act, would bring its voting power in
the corporation to or above any of three thresholds: 20%, 33
1/3%, or 50%. §23-1-42-1. An entity that acquires control
shares does not necessarily acquire voting rights. Rather, it
gains those rights only “to the extent granted by resolution
approved by the shareholders of the issuing public corpora-
tion.” §23-1-42-9(a). Section 9 requires a majority vote of
all disinterested” shareholders holding each class of stock for

*“Interested shares” are shares with respect to which the acquiror, an
officer or an inside director of the corporation “may exercise or direct the
exercise of the voting power of the corporation in the election of directors.”
§23-1-42-3. If the record date passes before the aequiror purchases
shares pursuant to the tender offer, the purchased shares will not be “in-
terested shares” within the meaning of the Act; although the acquiror may
own the shares on the date of the meeting, it will not “exercise . . . the
voting power” of the shares.

As a practical matter, the record date usually will pass before shares
change hands. Under SEC regulations, the shares cannot be purchased
until 20 business days after the offer commences. 17 CFR §240.14e-1(a)

2
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passage of such a resolution. §23-1-42-9(b). The practical
effect of this requirement is to condition acquisition of control
of a corporation on approval of a majority of the pre-existing
disinterested shareholders#

The shareholders decide whether to confer rights on the
control shares at the next regularly scheduled meeting of the
shareholders, or at a specially scheduled meeting. The
acquiror can require management of the corporation to hold

(1986). If the acquiror seeks an early resolution of the issue—as most
acquirors will—the meeting required by the Act must be held no more than
50 calendar days after the offer commences, about three weeks after the
earliest date on which the shares ecould be purchased. See §23-1-42-7.
The Act requires management to give notice of the meeting “as promptly
as reasonably practicable . .. to all shareholders of record as of the
record date set for the meeting.” §23-1-42-8(a). It seems likely that
management of the target corporation would violate this obligation if it de-
layed setting the record date and sending notice until after 20 business
days had passed. Thus, we assume that the record date usually will be set
before the date on which federal law first permits purchase of the shares.
g AThe United States and appellee Dynamics Corporation suggest that
§23-42-9(b)(1) requires a second vote by all shareholders of record. Brief
for Securities and Exchange Commission and United States as Amiei Cu-
rige 5, and n. 6; Brief for Appellee Dynamics Corp. of America 2-3, and
n. 5. Indiana disputes this interpretation of its Act. Brief for Interve-
nor-Appellant Indiana 29, n. Section 23-1-42-9(h)(1} provides:
“[TIhe resolution must be approved by: :
“(1) each voting group entitled to vote separately on the proposal by a
majority of all the votes entitled to be cast by that voting group, with the
holders of the outstanding shares of a class being entitled to vote as a
separate voting group if the proposed control share acquisition would, if
fully carried out, result in any of the changes described in {Indiana Code
§23-1-38-4(a) (describing fundamental changes in corporate
organization)).”

The United States contends that this section always requires a separate
vote by all shareholders and that the last clause merely specifies that the
vote shall be taken by separate groups if the acquisition would resuit in one
of the listed transactions. Indiana argues that this section requires a sep-
arate vote only if the acquisition would result in one of the listed transac-
tions. Because it is unnecessary to our decision, we express no opinion as
to the appropriate interpretation of this section.
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such a special meeting within 50 days if it files an “acquiring
person statement,” ¥ requests the meeting, and agrees to pay
the expenses of the meeting. See §23-1-42-7. If the
shareholders do not vote to restore voting rights to the
shares, the corporation may redeem the control shares from
the acquiror at fair market value, but it is not required to do
so. §23-1-42-10(b). Similarly, if the acquiror does not file
an acquiring person statement with the corporation, the cor-
poration may, if its bylaws or articles of incorporation so pro-
vide, redeem the shares at any time after 60 days after the
acquiror’s last acquisition. §23-1-42-10(a).

B

On March 10, 1986, appellee Dynamics Corporation of
America (Dynamics) owned 9.6% of the common stock of ap-
pellant CTS Corporation, an Indiana corporation. On that
day, six days after the Act went into effect, Dynamics an-
nounced a tender offer for another million shares in CTS; pur-
chase of those shares would have brought Dynamics’ owner-
ship interest in CTS to 27.5%. Also on March 10, Dynamics
filed suit in the United States District Court for the Northern
District of Illinois, alleging that CTS had violated the federal
securities laws in a number of respects no longer relevant to
these proceedings. On March 27, the Board of Directors of
CTS, an Indiana corporation, elected to be governed by the
provisions of the Act, see § 23-1-17-3.

Four days later, on March 31, Dynamics moved for leave to
amend its complaint to allege that the Act is pre-empted by
the Williams Aect, 15 U. S. C. §8 78m(d)(e) and 78n(d)}-(f)
(1982 ed. and Supp. III), and violates the Commerce Clause,
Art. I, §8, cl. 3. Dynamies sought a temporary restraining
order, a preliminary injunction, and declaratory relief against
CTS’s use of the Act. - On April 9, the District Court ruled

A An “acquiring person statement” is an information statement deserib-
ing, inter alia, the identity of the acquiring person and the terms and ex-
tent of the proposed acquisition. See §23-1-42-6.
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that the Williams Act pre-empts the Indiana Act and granted
Dynamics’ motion for declaratory relief. 637 F. Supp. 388
(ND Ill. 1986). Relying on JUSTICE WHITE’s plurality opin-
ion in Fdgar v. MITE Corp., 457 U. S. 624 (1982), the court
concluded that the Act “wholly frustrates the purpose and
objective of Congress in striking a balance between the in-
vestor, management, and the takeover bidder in takeover
contests.” 637 F. Supp., at 399. A week later, on April 17,
the District Court issued an opinion accepting Dynamics’
claim that the Act violates the Commerce Clause. This hold-
ing rested on the court’s conclusion that “the substantial
interference with interstate commerce created by the [Act]
outweighs the articulated local benefits so as to create an im-
permissible indirect burden on interstate commerce.” Id.,
at 406. The District Court certified its decisions on the Wil-
liams Act and Commerce Clause claims as final under Fed.
Rule Civ. Proc. 54(b). Ibid.

CTS appealed the District Court’s holdings on these claims
to the Court of Appeals for the Seventh Circuit. Because of
the imminence of CTS’s annual meeting, the Court of Ap-
peals consolidated and expedited the two appeals. On April
23—23 days after Dynamics first contested application of the
Act in the Distriet Court—the Court of Appeals issued an
order affirming the judgment of the District Court. The
opinion followed on May 28. 794 F. 2d 250 (1986).

After disposing of a variety of questions not relevant to
this appeal, the Court of Appeals examined Dynamics’ claim
that the Williams Act pre-empts the Indiana Act. The court
looked first to the plurality opinion in Edgar v. MITE Corp.,
supra, in which three Justices found that the Williams Act
pre-empts state statutes that upset the balance between tar-
get management and a tender offeror. The court noted that
some commentators had disputed this view of the Williams
Act, concluding instead that the Williams Act was “an anti-
takeover statute, expressing a view, however benighted,
that hostile takeovers are bad.” Id., at 262. It also noted:
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“[I]t is a big leap from saying that the Williams Act does
not itself exhibit much hostility to tender offers to saying
that it implicitly forbids states to adopt more hostile
regulations. . . . But whatever doubts of the Williams’
Act preemptive intent we might entertain as an original
matter are stilled by the weight of precedent.” Ihd.

Once the court had decided to apply the analysis of the MITE
plurality, it found the case straightforward:

“Very few tender offers could run the gauntlet that Indi-
ana has set up. In any event, if the Williams Act is to
be taken as a congressional determination that a month
(roughly) is enough time to force a tender offer to be
kept open, 50 days is too much; and 50 days is the mini-
mum under the Indiana act if the target corporation so
chooses.” Id., at 263.

The court next addressed Dymamic’s Commerce Clause

challenge to the Act. Applying the balancing test articu-
lated in Pike v. Bruce Church, Inc., 397 U, S. 137 (1970), the
court found the Act unconstitutional:

“Unlike a state’s blue sky law the Indiana statute is cal-
culated to impede transactions between residents of
other states. For the sake of trivial or even negative
benefits to its residents Indiana is depriving nonres-
idents of the valued opportunity to accept tender offers
from other nonresidents.

“. .. Evenif a corporation’s tangible assets are immov-
able, the efficiency with which they are employed and
the proportions in which the earnings they generate are
divided between management and shareholders depends
on the market for corporate control—an interstate, in-
deed international, market that the State of Indiana is
not authorized to opt out of, as in effect it has done in
this statute.” 794 F. 2d, at 264.

Finally, the court addressed the “internal affairs” doctrine,

a “principle of conflict of laws . . . designed to make sure that
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the law of only one state shall govern the internal affairs of a
corporation or other association.” Ibid. It stated:

“We may assume without having to decide that Indiana
has a broad latitude in regulating those affairs, even
when the consequence may be to make it harder to take
over an Indiana corporation. . . . But in this case the
effect on the interstate market in securities and corpo-
rate control is direct, intended, and substantial. . . .
[Tlhat the mode of regulation involves jiggering with
voting rights cannot take it outside the scope of judicial
review under the commerce clause.” Ibid.

“Accordingly, the court affirmed the judgment of the District

Court.

Both Indiana and CTS filed jurisdictional statements. We
noted probable jurisdiction under 28 U. 8. C. §1254(2), 479
U. S. —— (1986), and now reverse:

II

The first question in this case is whether the Williams Act
pre-empts the Indiana Act. As we have stated frequently,
absent an explicit indication by Congress of an intent to pre-
empt state law, a state statute is pre-empted only

({1

where compliance with both federal and state regula-
tions is a physical impossibility ..., Florida Lime &

ACTS and Dynamics have settled several of the disputes associated with
Dynamics' tender offer for shares of CTS. The case is not moot, however,
because the judgment of this Court still affects voting rights in the shares
Dynamics purchased pursuant to the offer. If we were to affirm, Dynam-
ics would continue to exercise the voting rights it had under the judgment
of the Court of Appeals that the Act was pre-empted and unconstitutional.
Because we decide today te reverse the judgment of the Court of Appeals,
CTS will have no voting rights in its shares unless sharehoiders in Dynam-
ics grant those rights in a meeting held pursuant to the Act. See Settle-
ment Agreement, p. 7, par, 12, reprinted in Letter from James A. Strain,
Counsel for CTS, to Joseph F. Spaniol, Jr., Clerk of the United States
Supreme Court (Mar. 13, 1987).
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Avocado Growers, Inc. v. Paul, 373 U. S. 132, 142-143

(1963), or where the state ‘law stands as an obstacle to

the accomplishment and execution of the full purposes

and objectives of Congress.” Hines v. Davidowitz, 312
U. S. 52, 67 (1941) ....” Ray v. Atlantic Richfield

Co., 435 U, S. 151, 158 (1978).

Because it is entirely possible for entities to comply with both
the Williams Act and the Indiana Act, the state statute can
be pre-empted only if it frustrates the purposes of the federal
law. -

A

Our discussion begins with a brief summary of the struec-
ture and purposes of the Williams Act. Congress passed the
Williams Act in 1968 in response to the increasing number of
hostile tender offers. Before its passage, these transactions
were not covered by the disclosure requirements of the fed-
eral securities laws., See Piper v. Chris-Craft Industries,
Inc., 430 U. S. 1, 22 (1977). The Williams Act, backed by
regulations of the Securities and Exchange Commission
(SEC), imposes requirements in two basic areas. First, it
requires the offeror to file a statement disclosing information
about the offer, including: the offeror’s background and iden-
tity; the source and amount of the funds to be used in making
the purchase; the purpose of the purchase, including any
plans to liquidate the company or make major changes in its
corporate structure; and the extent of the offeror’s holdings
in the target company. See 15 U. S. C. §78n(d)(1) (incorpo-
rating §78m(d)(1) by reference); 17 CFR §§240.13d-1,
240.14d-3 (1986).

Second, the Williams Act, and the regulations that accom-
pany it, establish procedural rules to govern tender offers.
For example, stockholders who tender their shares may
withdraw them during the first 15 business days of the
tender offer and, if the offeror has not purchased their
shares, any time after 60 days from commencement of the
offer. 15 U. 8. C. §78n(d)(5); 17 CFR §240.14d-7(a)(1)
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(1986). The offer must remain open for at least 20 business
days. 17 CFR §240.14e-1(a) (1986). If more shares are
tendered than the offeror sought to purchase, purchases
must be made on a pro rata basis from each tendering share-
holder. 15 U. 8. C. §78n(d)6) inally,
pay the same price for all purchases; if the offering price is
increased before the end of the offer, those who already have
tendered must receive the benefit of the increased price.
§ 78n(d)(7).

, a0 AR
E (198 6).

B

The Indiana Act differs in major respects from the Illinois
statute that the Court considered in Edgar v. MITE Corp.,
457 U. S. 624 (1982). After reviewing the legislative history
of the Williams Act, JUSTICE WHITE, joined by Chief Justice
Burger and JUSTICE BLACKMUN (the plurality), concluded
that the Williams Act struck a careful balance between the
interests of offerors and target companies, and that any state
statute that “upset” this balance was pre-empted. Id., at
632—-634,

The plurality then identified three offending features of the
[llinois statute. JUSTICE WHITE'’s opinion first noted that
the Illinois statute provided for a 20-day precommencement
period. During this time, management could disseminate its
views on the upcoming offer to shareholders, but offerors
could not publish their offers. The plurality found that this
provision gave management “a powerful tool to combat
tender offers.” Id., at 635. This contrasted dramatically
with the Williams Act; Congress had deleted express
precommencement notice provisions from the Williams Act.
According to the plurality, Congress had determined that the
potentially adverse consequences of such a provision on
shareholders should be avoided. Thus, the plurality con-
cluded that the Illinois provision “frustrate[d] the objectives
of the Williams Act.” Ibid. The second criticized feature of
the Illinois statute was a provision for a hearing on a tender
offer that, because it set no deadline, allowed management
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““o stymie indefinitely a takeover,’” id., at 637 (quoting
MITE Corp. v. Dixon, 633 F. 2d 486, 494 (CA7 1980)). The
plurality noted that “‘delay can seriously impede a tender
offer,’” 457 U. S., at 637 (quoting Great Western United
Corp. v. Kidwell, 577 F. 2d 1256, 1277 (CA5 1978) (per Wis-
dom, J.)), and that “Congress anticipated that investors and
the takeover offeror would be free to go forward without un-
reasonable delay,” 457 U. S., at 639. Accordingly, the plu-
rality concluded that this provision conflicted with the Wil-
liams Act. The third troublesome feature of the Illinois
statute was its requirement that the fairness of tender offers
would be reviewed by the Illinois Secretary of State. Not-
ing that “Congress intended for investors to be free to make
their own decisions,” the plurality concluded that “‘[t]lhe
state thus offers investor protection at the expense of inves-
tor autonomy--an approach quite in conflict with that
adopted by Congress.”” Id., at 639-640 (quoting MITE
Corp. v. Dizon, supra, at 494). :

C

‘As the plurality opinion in MITE did not represent the
views of a majority of the Court,” we are not bound by its
reasoning. We need not question that reasoning, however,
because we believe the Indiana Act passes muster even
under the broad interpretation of the Williams Act articu-
lated by JUSTICE WHITE in MITE, As is apparent from our
summary of its reasoning, the overriding concern of the
MITE plurality was that the Illinois statute considered in
that case operated to favor management against offerors, to

& 7FJUSTICE WHITE's opinion on the pre-emption issue, 457 U. S., at
630640, was joined only by Chief Justice Burger and by JUSTICE BLACK-
MUN. Two Justices disagreed with JUSTICE WHITE's conclusion. See id.,
at 646-647 (POWELL, J., concurring in part); id., at 655 (STEVENS, J., con-
curring in part and concurring in judgment). Four Justices did not ad-
dress the question. See id., at 655 ()’CONNOR, J., concurring in part); id.,
at 664 (MARSHALL, J., with whom BRENNAN, J. joined, dissenting); id., at
667 (REHNQUIST, J., dissenting).
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the detriment of shareholders. By contrast, the statute now
before the Court protects the independent shareholder
against both of the contending parties. Thus, the Act
furthers a basic purpose of the Williams Act, “‘plac[ing] in-
vestors on an equal footing with the takeover bidder,’” Piper
v. Chris-Craft Industries, 430 U. 8., at 30 (quoting the Sen-
ate Report accompanying the Wllhams Act, S. Rep No. 550,
90th Cong., 1st Sess., 4 (1967))%4

The Indiana Act operates on the assumption, implieit in the
Williams Act, that independent shareholders faced with
tender offers often are at a disadvantage. By allowing such
shareholders to vote as a group, the Act protects them from
the coercive aspects of some tender offers. If, for example,

/ Dynamices finds evidence of an intent to favor management in several
features of the Act. It argues that the provision of the Act allowing man-
agement to opt into the Act, see § 23-1-17-3(b}, grants management a stra-
tegic advantage because tender offerors will be reluctant to take the ex-
pensive preliminary steps of a tender offer if they do not know whether
their efforts will be subjected to the Act’s requirements. But this provi-
sion is only a temporary option available for the first 17 months after enact-
ment of the Act. The Indiana Legislature reasonably could have con-
cluded that corporations should be allowed an interim period during which
the Act would not apply automatically. Because of its short duration, the
potential strategic advantage offered by the opportunity to opt into the Act
during this transition period is of little significance.

The Act also imposes some added expenses on the offeror, requiring it,
inter alia, to pay the costs of special shareholder meetings to vote on the
transfer of voting rights, see § 23-1-42-7(a). In our view, the expenses of
such a meeting fairly are charged to the offeror. A corporation pays the
costs of annual meetings that it holds to discuss its affairs. If an offeror—
who has no official pesition with the corporation—desires a special meet-
ing, solely to discuss the voting rights of the offeror, it is not unreasonable
to have the offeror pay for the meeting.

Of course, by regulating tender offers, the Act makes them more expen-
sive and thus deters them somewhat, but this type of reasonable regulation
does not alter the balance between management and offeror in any signifi-
cant way. The principal result of the Act is to grant shareholders the
power to deliberate collectively about the merits of tender offers. This
result is fully in accord with the purposes of the Williams Act.
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shareholders believe that a successful tender offer will be fol-
lowed by a purchase of nontendering shares at a depressed
price, individual shareholders may tender their shares—even
if they doubt the tender offer is in the corporation’s best in-
terest—to protect themselves from being forced to sell their
shares at a depressed price. As the SEC explains: “The al-
ternative of not accepting the tender offer is virtual assur-
ance that, if the offer is successful, the shares will have to be
sold in the lower priced, second step.” Two-Tier Tender
Offer Pricing and Non-Tender Offer Purchase Programs,
SEC Exchange Act Rel. No. 21079 (June 21, 1984), [1984
Transfer Binder] CCH Fed. Sec. L. Rep. 183,637, p. 86,916
(footnote omitted) (hereinafter SEC Release No. 21079).
See Lowenstein, Pruning Deadwood in Hostile Takeovers: A
Proposal for Legislation, 83 Colum. L. Rev. 249, 307-309
(1983). In such a situation under the Indiana Act, the share-
holders as a group, acting in the corporation’s best interest,
could reject the offer, although individual shareholders might
be inclined to accept it. The desire of the Indiana Legisla-
ture to protect shareholders of Indiana corporations from this
type of coercive offer does not conflict with the Williams Act.
Rather, it furthers the federal policy of investor protection.

In implementing its goal, the Indiana Act avoids the prob-
lems the plurality discussed in MITE. Unlike the MITE
statute, the Indiana Act does not give either management or
the offeror an advantage in communicating with the share-
holders about the impending offer. The Act also does not
impose an indefinite delay on tender offers. Nothing in the
Act prohibits an offeror from consummating an offer on the
20th business day, the earliest day permitted under appli-
cable federal regulations, see 17 CFR §240.14e-1(a) (1986).
Nor does the Act allow the state government to interpose its
views of fairness between willing buyers and sellers of shares
of the target company. Rather, the Act allows shareholders
to evaluate the fairness of the offer collectively.
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D

The Court of Appeals based its finding of pre-emption on
its view that the practical effect of the Indiana Act is to delay
consummation of tender offers until 50 days after the com-
mencement of the offer. 794 F. 2d, at 263. As did the
Court of Appeals, Dynamics reasons that no rational offeror
will purchase shares until it gains assurance that those shares
will carry voting rights. Because it is possible that voting
rights will not be conferred until a shareholder meeting 50
days after commencement of the offer, Dynamics concludes
that the Act imposes a 50-day delay. This, it argues, con-
flicts with the shorter 20-business-day period established by
the SEC as the minimum period for which a tender offer may
be held open. 17 CFR §240.14e-1 (1986). We find the al-
leged conflict illusory.

The Act does not impose an absolute 50-day delay on
tender offers, nor does it preclude an offeror from purchasing
shares as soon as federal law permits. If the offeror fears an
adverse shareholder vote under the Act, it can make a condi-
tional tender offer, offering to accept shares on the condition
that the shares receive voting rights within a certain period
of time. The Williams Act permits tender offers to be condi-
tioned on the offeror’s subsequently obtaining regulatory ap-
proval. E. g., Interpretive Release Relating to Tender
Offer Rules, SEC Exchange Act Rel. No. 34-16623 (Mar. 5,
1980), 3 CCH Fed. Sec. L. Rep. 124,2841, p. 17,758, quoted
in MacFadden Holdings, Inc. v. JB Acquisition Corp., 802
F. 2d 62, 70 (CA2 1986).”” There is no reason to doubt that
this type of conditional tender offer would be legitimate as
well”

Ty Dynamies argues that conditional tender offers are not an adequate al-
ternative because they leave management in place for three extra weeks,
with “free rein to take other defensive steps that will diminish the value of
tendered shares.” Brief for Appellee Dynamics Corp. of America37. We
reject this contention. In the unlikely event that management were to
take actions designed to diminish the value of the corporation’s shares, it
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Even assuming that the Indiana Act imposes some addi-
tional delay, nothing in MITFE suggested that any delay im-
posed by state regulation, however short, would create a con-
flict with the Williams Act. The plurality argued only that
the offeror should “be free to go forward without unreason-
able delay.” 457 U. 8., at 639 (emphasis added). In that
case, the Court was confronted with the potential for indefi-
nite delay and presented with no persuasive reason why
some deadline could not be established. By contrast, the In-
diana Act provides that full voting rights will be vested—if
this eventually is to occur—within 50 days after commence-
ment of the offer. This period is within the 60-day maximum
period Congress established for tender offers in 15 U. 8. C.
§78n(d)(5). We cannot say that a delay within that congres-
sionally determined period is unreasonable.

Finally, we note that the Williams Act would pre-empt a
variety of state corporate laws of hitherto unquestioned va-
lidity if it were construed to pre-empt any state statute that
may limit or delay the free exercise of power after a success-
ful tender offer. State corporate laws commonly permit cor-
porations to stagger the terms of their directors. See Model
Business Corp. Act §37 (1969 draft) in 3 Model Business
Corp. Act Ann. (2d ed. 1971) (hereinafter MBCA); American
Bar Foundation, Revised Model Business Corp. Act §8.06
{1984 draft) (1985) (hereinafter RMBCA):‘! By staggering
the terms of directors, and thus having annual elections for
only one class of directors each year, corporations may delay
the time when a successful offeror gains control of the board
of directors. Similarly, state corporation laws commonly

may incur liability under state law. But this problem does not control our
pre-emption analysis. Neither the Act nor any other federal statute can
assure that shareholders do not suffer from the mismanagement of corpo-
rate officers and directors. Cf. Cort v. Ash, 422 U, S. 66, 84 (1975).

#Every State except Arkansas and California allows classification of di-
rectors to stagger their terms of office. See 2 Model Business Corp. Act
Ann. §8.06, p. 830 (3d ed., Supp. 1986).
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provide for cumulative voting. See MBCA §33, par. 4;
RMBCA §7.28¢ By enabling minority shareholders to as-
sure themselves of representation in each class of directors,
cumulative voting provisions can delay further the ability of
offerors to gain untrammeled authority over the affairs of the
target corporation. See Hochman & Folger, Deflecting
Takeovers: Charter and By-Law Techniques, 34 Bus. Law.
537, 538-539 (1979).

In our view, the possibility that the Indiana Act will delay
some tender offers is insufficient to require a conclusion that
the Williams Act pre-empts the Act. The longstanding
prevalence of state regulation in this area suggests that, if
Congress had intended to pre-empt all state laws that delay
the acquisition of voting control following a tender offer, it
would have said so explicitly. The regulatory conditions
that the Act places on tender offers are consistent with the
text and the purposes of the Williams Act. Accordingly, we
hold that the Williams Act does not pre-empt the Indiana
Act.

I11

As an alternative basis for its decision, the Court of Ap-
peals held that the Act violates the Commerce Clause of the

. Federal Constitution. We now address this holding. On its

face, the Commerce Clause is nothing more than a grant to
Congress of the power “[t]o regulate Commerce . . . among
the several States . .. ,” Art. I, §8, cl. 3. But it has been

~“Cumulative voting is a means devised to protect minorities by provid-
ing a method of voting which assures to a minority, if it is sufficiently pur-
poseful and cohesive, representation on the board of directors to an extent
roughly proportionate to the minority’s size. This is achieved by permit-
ting each shareholder . . . to cast the total number of his votes for a single
candidate for election to the board, or to distribute such total among any
number of such candidates (the total number of his votes being equal to the
number of shares he is voting multiplied by the number of directors to be
elected).” 1 Model Business Corp. Act Ann. §33, par. 4 comment (2d ed.
1971). Every State permits cumulative voting. See 2 Model Business
Corp. Act Ann. §7.28, pp. 675-677 (3d ed., Supp. 1986).
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settled for more than a century that the Clause prohibits
States from taking certain actions respecting interstate com-
merce even absent congressional action. See, e. g., Cooley
v. Board of Wardens, 12 How. * 299 (1852). The Court’s in-
terpretation of “these great silences of the Constitution,”
H. P. Hood & Sons, Inc. v. Du Mond, 336 U. S. 525, 535
(1949), has not always been easy to follow. Rather, as the
volume and complexity of commerce and regulation has
grown in this country, the Court has articulated a variety of
tests in an attempt to describe the difference between those
regulations that the Commerce Clause permits and those
regulations that it prohibits. See, e. g., Raymond Motor
Transportation, Inc. v. Rice, 434 U. S. 429, 441, n. 15
(1978).
A

The principal objects of dormant Commerce Clause scru-
tiny are statutes that discriminate against interstate com-
merce. See, e. ¢., Lewis v. BT Investment Managers, Inc.,
447 U. S, 27, 36-37 (1980); Philadelphia v. New Jersey, 437
U. S. 617, 624 (1978). See generally Regan, The Supreme
Court and State Protectionism: Making Sense of the Dormant
Commerce Clause, 84 Mich. L. Rev. 1091 (1986). The Indi-
ana Act is not such a statute. It has the same effects on
tender offers whether or not the offeror is a domiciliary or
resident of Indiana. Thus, it “visits its effects equally upon
both interstate and local business,” Lewis v. BT Investment
Managers, Inc., supra, at 36.

Dynamics nevertheless contends that the statute is dis-
criminatory because it will apply most often to out-of-state
entities. This argument rests on the contention that, as a
practical matter, most hostile tender offers are launched by
offerors outside Indiana. But this argument avails Dynam-
ics little. “The fact that the burden of a state regulation falls
on some interstate companies does not, by itself, establish a
claim of discrimination against interstate commerce.” FEzx-
zon Corp. v. Governor of Maryland, 437 U. S. 117, 126
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(1978). See Minnesota v. Clover Leaf Creamery Co., 449
U. S. 456, 471-472 (1981) (rejecting a claim of discrimination
because the challenged statute “regulate[d] evenhandedly

. without regard to whether the [commerce came] from
outside the State”); Commonwealth Edison Co. v. Montana,
453 U. 8. 609, 619 (1981) (rejecting a claim of discrimination
because the “tax burden [was] borne according to the amount
. . . consumed and not according to any distinetion between
in-state and out-of-state consumers”). Because nothing in
the Indiana Act imposes a greater burden on out-of-state
offerors than it does on similarly situated Indiana offerors,
we reject the contention that the Act diseriminates against
interstate commerece,

B

This Court’s recent Commerce Clause cases also have in-
validated statutes that adversely may affect interstate com-
merce by subjecting activities to inconsistent regulations.
E. g., Brown-Forman Distillers Corp. v. New York State
Liquor Authority, 476 U. S, , —— (1986); Edgar v.
MITE Corp., 457 U, 8., at 642 (plurality opinion of WHITE,
J.); Kassel v. Consolidated Freightways Corp., 450 U. S.
662, 671 (1981) (plurality opinion of POWELL, J.). See South-
ern Pacific Co. v. Arizona, 325 U. S. 761, 774 (1945) (noting
the “confusion and difficulty” that would attend the “unsat-
isfied need for uniformity” in setting maximum limits on train
lengths); Cooley v. Board of Wardens, supra, at * 319 (stat-
ing that the Commerce Clause prohibits States from regulat-
ing subjects that “are in their nature national, or admit only
of one uniform system, or plan of regulation”). The Indiana
Act poses no such problem. So long as each State regulates
voting rights only in the corporations it has created, each cor-
poration will be subject to the law of only one State. No
principle of corporation law and practice is more firmly estab-
lished than a State’s authority to regulate domestic corpora-
tions, including the authority to define the voting rights of
shareholders. See Restatement (Second) of Conflict of Laws
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§304 (1971) (concluding that the law of the incorporating
State generally should “determine the right of a shareholder
to participate in the administration of the affairs of the cor-
poration”). Accordingly, we conclude that the Indiana Act
does not create an impermissible risk of inconsistent regula-
tion by different States.

C

The Court of Appeals did not find the Act unconstitutional
for either of these threshold reasons. Rather, its decision
rested on its view of the Act’s potential to hinder tender of-
fers. We think the Court of Appeals failed to appreciate the
significance for Commerce Clause analysis of the fact that
state regulation of corporate governance is regulation of enti-
ties whose very existence and attributes are a product of
state law. As Chief Justice Marshall explained:

“A corporation is an artificial being, invisible, intangible,
and existing only in contemplation of law. Being the
mere creature of law, it possesses only those properties
which the charter of its creation confers upon it, either
expressly, or as incidental to its very existence. These
are such as are supposed best calculated to effect the ob-
ject for which it was created.” Trustees of Dartmouth
College v. Woodward, 4 Wheat. 518, 636 (1819).

See First National Bank of Boston v. Bellotti, 435 U. 8. 765,
822-824 (1978) (REHNQUIST, J., dissenting). Every State in
this country has enacted laws regulating corporate gover-
nance. By prohibiting certain transactions, and regulating
others, such laws necessarily affect certain aspects of inter-
state commerce. This necessarily is true with respect to
corporations with shareholders in States other than the State
of incorporation. Large corporations that are listed on na-
tional exchanges, or even regional exchanges, will have
shareholders in many States and shares that are traded fre-
quently. The markets that facilitate this national and inter-
national participation in ownership of corporations are essen-
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tial for providing capital not only for new enterprises but also
for established companies that need to expand their busi-
nesses. This beneficial free market system depends at its
core upon the fact that a corporation—except in the rarest
situations—is organized under, and governed by, the law of a
single jurisdiction, traditionally the corporate law of the
State of its incorporation.

These regulatory laws may affect directly a variety of cor-
porate transactions. Mergers are a typical example. In
view of the substantial effect that a merger may have on the
shareholders’ interests in a corporation, many States require
supermajority votes to approve mergers. See, e. g., MBCA
§73 (requiring approval of a merger by a majority of all
shares, rather than simply a majority of votes cast); RMBCA
§11.03 (same). By requiring a greater vote for mergers
than is required for other transactions, these laws make it
more difficult for corporations to merge. State laws also
may provide for “dissenters’ rights” under which minority
shareholders who disagree with corporate decisions to take
particular actions are entitled to sell their shares to the cor-
poration at fair market value. See, e. g., MBCA §80-81;
RMBCA §13.02. By requiring the corporation to purchase
the shares of dissenting shareholders, these laws may inhibit
a corporation from engaging in the specified transactions.*

- / Numerous other common regulations may affect both nonresident and

resident shareholders of a corporation. Specified votes may be required
for the sale of all of the corporation’s assets. See MBCA §79; RMBCA
§12.02. The election of directors may be staggered over a period of years
to prevent abrupt changes in management. See MBCA §37; RMBCA
§8.06. Various classes of stock may be created with differences in-voting
rights as to dividends and on liquidation. See MBCA %§15; RMBCA
§6.01(c). Provisions may be made for cumulative voting. See MBCA
§33, par. 4; RMBCA §7.28; n. 9, supra. Corporations may adopt restrie-
tions on payment of dividends to ensure that specified ratios of assets to
liahilities are maintained for the benefit of the holders of corporate bonds
or notes. See MBCA § 45 (noting that a corporation’s articles of incorpora-
tion can restrict payment of dividends); RMBCA §6.40 (same), Where
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It thus is an accepted part of the business landscape in this
country for States to create corporations, to prescribe their
powers, and to define the rights that are acquired by pur-
chasing their shares. A State has an interest in promoting
stable relationships among parties involved in the corpora-
tions it charters, as well as in ensuring that investors in such
corporations have an effective voice in corporate affairs.

There can be no doubt that the Act reflects these concerns.
The primary purpose of the Act is to protect the shareholders
of Indiana corporations. It does this by affording sharehold-
ers, when a takeover offer is made, an opportunity to decide
collectively whether the resulting change in voting control of
the corporation, as they perceive it, would be desirable. A
change of management may have important effects on the
shareholders’ interests; it is well within the State’s role as
overseer of corporate governance to offer this opportunity.
The autonomy provided by allowing shareholders collectively
to determine whether the takeover is advantageous to their
interests may be especially beneficial where a hostile tender
offer may coerce shareholders into tendering their shares.

Appellee Dynamics responds to this concern by arguing
that the prospect of coercive tender offers is illusory, and
that tender offers generally should be favored because they
reallocate corporate assets into the hands of management
who can use them most effectively”* See generally

the shares of a corporation are held in States other than that of incorpora-
tion, actions taken pursuant to these and similar provisions of state law will
affect all shareholders alike wherever they reside or are domiciled.

Nor is it unusual for partnership law to restrict certain transactions.
For example, a purchaser of a partnership interest generally can gain a
right to control the business only with the consent of other owners. See
Uniform Partnership Act §27, 6 U. L. A, 353 (1969); Uniform Limited
Partnership Act § 19 (1916 draft), 6 U. L. A. 603 (1969); Revised Uniform
Limited Partnership Act §§702, 704 (1976 draft), 6 U. L. A. 259, 261
(Supp. 1986). These provisions—in force in the great majority of the
States—bear a striking resemblance to the Act at issue in this case.

~1 It is appropriate to note when discussing the merits and demerits of
tender offers that generalizations usually require qualification. No one
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Easterbrook and Fischel, The Proper Role of a Target’s Man-
agement in Responding to a Tender Offer, 94 Harv. L. Rev.
1161 (1981). As indicated supra, at 12, Indiana’s concern
with tender offers is not groundless. Indeed, the potentially
coercive aspects of tender offers have been recognized by the
Securities and Exchange Commission, see SEC Release
No. 21079, p. 86,916, and by a number of scholarly commen-
tators, see, e. ¢g., Bradley & Rosenzweig, Defensive Stock
Repurchases, 99 Harv. L. Rev. 1377, 1412-1413 (1986);
Macey & McChesney, A Theoretical Analysis of Corporate
Greenmail, 95 Yale L. J. 13, 20-22 (1985); Lowenstein, 83
Colum. L. Rev., at 307-309. The Constitution does not re-
quire the States to subscribe to any particular economic the-
ory. We are not inclined “to second-guess the empiriecal
judgments of lawmakers concerning the utility of legislation,”
Kassel v. Consolidated Freightways Corp., 450 U, S., at 679
(BRENNAN, J., concurring in judgment). In our view, the
possibility of eoercion in some takeover bids offers additional
justification for Indiana’s decision to promote the autonomy
of independent shareholders.

Dynamics argues in any event that the State has “‘no le-
gitimate interest in protecting the nonresident sharehold-
ers.’” Brief for Appellee Dynamies Corp. of America 21
(quoting Edgar v. MITE Corp., 457 U. 8., at 644). Dynam-
ics relies heavily on the statement by the MITE Court that
“[ilnsofar as the . . . law burdens out-of-state transactions,
there is nothing to be weighed in the balance to sustain the
law.” 457 U. 8., at 644. But that comment was made in
reference to an Illinois law that applied as well to out-of-state

doubts that some successful tender offers will provide more effective man-
agement or other benefits such as needed diversification. But there is no
reason to assume that the type of conglomerate corporation that may re-
sult from repetitive takeovers necessarily will result is more effective man-
agement or otherwise be beneficial to sharehclders. The divergent views
in the literature—and even now being debated in the Congress—reflect the
reality that the type and utility of tender offers vary widely. Of course, in
many situations the offer to shareholders is simply a cash price substan-
tially higher than the market price prior to the offer.
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corporations as to in-state corporations. We agree that Indi-
ana has no interest in protecting nonresident shareholders of
nonresident corporations. But this Act applies only to cor-
porations incorporated in Indiana. We reject the contention
that Indiana has no interest in providing for the shareholders
of its corporations the voting autonomy granted by the Act.
Indiana has a substantial interest in preventing the corporate
form from becoming a shield for unfair business dealing.
Moreover, unlike the Illinois statute invalidated in MITE,
the Indiana Act applies only to corporations that have a sub-
stantial number of shareholders in Indiana. See Ind. Code
§23-1-42-4(a)(3) (Supp. 1986). Thus, every application of
the Indiana Act will affect a substantial number of Indiana
residents, whom Indiana indisputably has an interest in
protecting.
D

Dynamics’ argument that the Act is unconstitutional ulti-
mately rests on its contention that the Act will limit the num-
ber of successful tender offers. There is little evidence that
this will occur. But even if true, this result would not sub-
stantially affect our Commerce Clause analysis. We reit-
erate that this Act does not prohibit any entity—resident or
nonresident—from offering to purchase, or from purchasing,
shares in Indiana corporations, or from attempting thereby
to gain control. It only provides regulatory procedures de-
signed for the better protection of the corporations’ share-
holders. We have rejected the “notion that the Commerce-
Clause protects the particular structure or methods of opera-
tionin a . .. market.” Exxon Corp. v. Governor of Mary-
land, 437 U. S., at 127. The very commodity that is traded
in the securities market is one whose characteristics are de-
fined by state law. Similarly, the very commodity that is
traded in the “market for corporate control”—the corpora-
tion—is one that owes its existence and attributes to state
law. Indiana need not define these commodities as other
States do; it need only provide that residents and nonres-
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idents have equal access to them. This Indiana has done.
Accordingly, even if the Act should decrease the number of
successful tender offers for Indiana corporations, this would
not offend the Commerce Clause.*

IV

On its face, the Indiana Control Share Acquisitions Chap-
ter evenhandedly determines the voting rights of shares of
Indiana corporations. The Act does not conflict with the
provisions or purposes of the Williams Act. To the limited
extent that the Act affects interstate commerce, this is justi-
fied by the State’s interests in defining the attributes of
shares in its corporations and in protecting shareholders.
Congress has never questioned the need for state regulation
of these matters. Nor do we think such regulation offends
the Constitution. Accordingly, we reverse the judgment of
the Court of Appeals.

It is s0 ordered.

JCTS also contends that the Act does not violate the Commerce
Clause—regardless of any burdens it may impose on interstate com-
merce—hecause a corporation’s decision to be covered by the Act is purely
“private” activity beyond the reach of the Commerce Clause. Because we
reverse the judgment of the Court of Appeals on other grounds, we have
no occasion to consider this argument,
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This case presents the questions whether the Control
Share Acquisitions Chapter of the Indiana Business Corpora-
tion Law, Ind. Code §23-1-42-1 et seq. (Supp. 1986), is pre-
empted by the Williams Aect, 82 Stat. 454, as amended, 15
U. S. C. §§78m(d)~(e) and 78n(d)-(f) (1982 ed. and Supp.
III), or violates the Commerce Clause of the Federal Con-
stitution, Art. I, §8, cl. 3.

I

A

On March 4, 1986, the Governor of Indiana signed a revised
Indiana Business Corporation Law, Ind. Code § 23-1-17-1 et
seq. (Supp. 1986). That law included the Control Share Ac-
quisitions Chapter (Indiana Act or Act). Beginning on Au-
gust 1, 1987, the Act will apply to any corporation incorpo- -
rated in Indiana, §23-1-17-3(a), unless the corporation
amends its articles of incorporation or bylaws to opt out of
the Aect, §23-1-42-5. Before that date, any Indiana cor-
poration can opt into the Act by resolution of its board of di-
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rectors. §23-1-17-3(b). The Act applies only to “issuing
public corporations.” The term “corporation” includes only
businesses incorporated in Indiana. See §23-1-20-5. An
“issuing public corporation” is defined as:

“a corporation that has:
“(1) one hundred (100) or more shareholders;
“(2) its principal place of business, its principal office,
or substantial assets within Indiana; and
“3) either:
“(A) more than ten percent (10%) of its sharehold-
ers resident in Indiana;
“(B) more than ten percent (10%) of its shares
owned by Indiana residents; or
“(C) ten thousand (10,000) shareholders resident in
Indiana.” §23-1-42-4(a).’

The Act focuses on the acquisition of “control shares” in an
issuing public corporation. Under the Act, an entity ac-
quires “control shares” whenever it acquires shares that, but
for the operation of the Act, would bring its voting power in
the corporation to or above any of three thresholds: 20%, 33
1/3%, or 50%. §23-1-42-1. An entity that acquires control
shares does not necessarily acquire voting rights. Rather, it
gains those rights only “to the extent granted by resolution
approved by the shareholders of the issuing public corpora-
tion.” §23-1-42-9(a). Section 9 requires a majority vote of
all disinterested? shareholders holding each class of stock for

!'These thresholds are much higher than the 5% threshold acquisition
requirement that brings a tender offer under the coverage of the Williams
Act. See 15 U. 8. C. § 78n(d)1).

*“Interested shares” are shares with respect to which the acquiror, an
officer or an inside director of the corporation “may exercise or direct the
exercise of the voting power of the corporation in the election of directors.”
§23-1-42-3. If the record date passes before the acquirer purchases
shares pursuant to the tender offer, the purchased shares will not be *“in-
terested shares” within the meaning of the Act; although the acquiror may
own the shares on the date of the meeting, it will not “exercise . . . the
voting power” of the shares.
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passage of such a resolution. §23-1-42-9(b). The practical
effect of this requirement is to condition acquisition of control
of a corporation on approval of a majority of the pre-existing
disinterested shareholders.?

The shareholders decide whether to confer rights on the
control shares at the next regularly scheduled meeting of the
shareholders, -or at a specially scheduled meeting. The

As a practical matter, the record date usually will pass before shares
change hands. Under SEC regulations, the shares cannot be purchased
until 20 business days after the offer commences. 17 CFR §240.14e-1(a)
(1986). If the acquiror seeks an early resolution of the issue-—as most
acquirors will—the meeting required by the Act must be held no more than
50 calendar days after the offer commences, about three weeks after the
earliest date on which the shares could be purchased. See §23-1-42-7,
The Act requires management to give notice of the meeting “as promptly
as reasonably practicable ... to all shareholders of record as of the
record date set for the meeting.” §23-1-42-8(a). It seems likely that
management of the target corporation would violate this obligation if it de-
layed setting the record date and sending notice until after 2¢ business
days had passed. Thus, we assume that the record date usually will be set
before the date on which federal law first permits purchase of the shares.

*The United States and appellee Dynamics Corporation~'suggest that
§ 23—42-9(b)1) requires a second vote by all shareholders of record. Brief
for Securities and Exchange Commission and United States as Amici Cu-
rige 5, and n. 6; Brief for Appellee Dynamices Corp. of America 2-3, and
n. 5. Indiana disputes this interpretation of its Act. Brief for Interve-
nor-Appellant Indiana 29, n. Section 23-1-42-9(b}1) provides:

“[Tlhe resolution must be approved by:

“(1) each voting group entitled to vote separately on the proposal by a
majority of all the votes entitled to be cast by that voting group, with the
holders of the outstanding shares of a class being entitled to vote as a
separate voting group if the proposed control share acquisition would, if
fully carried out, result in any of the changes desecribed in {Indiana Code
§23-1-38-4(a) (describing fundamental changes in corporate
organization)].”

The United States contends that this section always requires a separate
vote by all sharehoiders and that the last clause merely specifies that the
vote shall be taken by separate groups if the acquisition would result in one
of the listed transactions. Indiana argues that this section requires a sep-
arate vote only if the acquisition would result in one of the listed transac-
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acquiror can require management of the corporation to hold
such a special meeting within 50 days if it files an “acquiring
person statement,”? requests the meeting, and agrees to pay
the expenses of the meeting. See §23-1-42-7. If the
shareholders do not vote to restore voting rights to the
shares, the corporation may redeem the control shares from
the acquiror at fair market value, but it is not required to do
s0. §23-1-42-10(b). Similarly, if the acquiror does not file
an acquiring person statement with the corporation, the cor-
poration may, if its bylaws or articles of incorporation so pro-
vide, redeem the shares at any time after 60 days after the
acquiror’s last acquisition. §23-1-42-10(a).

B

On March 10, 1986, appellee Dynamies Corporation of
America (Dynamics) owned 9.6% of the common stock of ap-
pellant CTS Corporation, an Indiana corporation. On that
day, six days after the Act went into effect, Dynamics an-
nounced a tender offer for another million shares in CTS; pur-
chase of those shares would have brought Dynamics’ owner-
ship interest in CTS to 27.5%. Also on March 10, Dynamics
filed suit in the United States District Court for the Northern
District of Illinois, alleging that CTS had violated the federal
securities laws in a number of respects no longer relevant to
these proceedings. On March 27, the Board of Directors of
CTS, an Indiana corporation, elected to be governed by the,
provisions of the Act, see §23-1-17-3. ,

Four days later, on March 31, Dynamics moved for leave to
amend its complaint to allege that the Act is pre-empted by
the Williams Act, 15 U. 8. C. §§ 78m(d)}(e) and 78n(d)~(f)
(1982 ed. and Supp. 11II), and violates the Commerce Clause,

tions. Because it is unnecessary to our decision, we express no opinion as
to the appropriate interpretation of this section.

*An “acquiring person statement” is an information statement describ-
ing, inter alig, the identity of the acquiring person and the terms and ex-
tent of the proposed acquisition. See §23-1-42-6.
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Art. I, §8, cl. 3. Dynamics sought a temporary restraining
order, a preliminary injunction, and declaratory relief against
CTS's use of the Act. On April 9, the District Court ruled
that the Williams Act pre-empts the Indiana Act and granted
Dynamics’ motion for declaratory relief. 637 F. Supp. 389
(ND Il 1986). Relying on JUSTICE WHITE’s plurality opin-
ion in Edgar v. MITE Corp., 457 U. S. 624 (1982), the court
concluded that the Act “wholly frustrates the purpose and
objective of Congress in striking a balance between the in-
vestor, management, and the takeover bidder in takeover
contests.” 637 F. Supp., at 399. A week later, on April 17,
the District Court issued an opinion accepting Dynamics’
claim that the Act violates the Commerce Clause. This hold-
ing rested on the court’s conclusion that “the substantial
interference with interstate commerce created by the [Act]
outweighs the articulated local benefits so as to create an im-
permissible indirect burden on interstate commerce.,” Id.,
at 406. The District Court certified its decisions on the Wil-
liams Act and Commerce Clause claims as final under Fed.
Rule Civ. Proc. 54(b). Ibid.

CTS appealed the District Court’s holdings on these claims
to the Court of Appeals for the Seventh Circuit. Because of
the imminence of CTS's annual meeting, the Court of Ap-
peals consolidated and expedited the two appeals. On April
23—23 days after Dynamics first contested application of the
Act in the District Court—the Court of Appeals issued an
order affirming the judgment of the District Court. The
opinion followed on May 28. 794 F, 2d 250 (1986).

After disposing of a variety of questions not relevant to
this appeal, the Court of Appeals examined Dynamics’ claim
that the Williams Act pre-empts the Indiana Act. The court
looked first to the plurality opinion in Edgar v. MITE Corp.,
supra, in which three Justices found that the Williams Act
pre-empts state statutes that upset the balance between tar-
get management and a tender offeror. The court noted that
some commentators had disputed this view of the Williams
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Act, concluding instead that the Williams Act was “an anti-
takeover statute, expressing a view, however benighted,
that hostile takeovers are bad.” Id., at 262. It also noted:

“I1lt is a big leap from saying that the Williams Act does
not itself exhibit much hostility to tender offers to saying
that it implicitly forbids states to adopt more hostile
regulations. . . . But whatever doubts of the Williams’
Act preemptive intent we might entertain as an original
matter are stilled by the weight of precedent.” 7Ibid.

Once the court had decided to apply the analysis of the MITE
plurality, it found the case straightforward:

“Very few tender offers could run the gauntlet that Indi-
ana has set up. In any event, if the Williams Act is to
be taken as a congressional determination that a month
(roughly) is enough time to force a tender offer to be
kept open, 50 days is too much; and 50 days is the mini-
mum under the Indiana act if the target corporation so
chooses.” Id., at 263.

The court next addressed Dynamic’s Commerce Clause
challenge to the Act. Applying the balancing test articu-
lated in Pike v. Bruce Church, Inc., 397 U. 8. 137 (1970), the
court found the Act unconstitutional:

“Unlike a state’s blue sky law the Indiana statute is cal-
culated to impede transactions between residents of
other states. For the sake of trivial or even negative
benefits to its residents Indiana is depriving nonres-
idents of the valued opportunity to accept tender offers
from other nonresidents.

“. .. Evenif a corporation’s tangible assets are immov-
able, the efficiency with which they are employed and
the proportions in which the earnings they generate are
divided between management and shareholders depends
on the market for corporate control—an interstate, in-
deed international, market that the State of Indiana is
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not authorized to opt out of, as in effect it has done in
this statute.” 794 F. 2d, at 264.

Finally, the court addressed the “internal affairs” doctrine,
a “principle of conflict of laws . . . designed to make sure that
the law of only one state shall govern the internal affairs of a
corporation or other association.” Ibid. It stated:

“We may assume without having to decide that Indiana
has a broad latitude in regulating those affairs, even
when the consequence may be to make it harder to take
over an Indiana corporation. . . . But in this case the
effect on the interstate market in securities and corpo-
rate control is direct, intended, and substantial. . ..
[Tlhat the mode of regulation involves jiggering with
voting rights cannot take it outside the scope of judicial
review under the commerce clause.” Ibid.

Accordingly, the court affirmed the judgment of the District
Court.

Both Indiana and CTS filed jurisdictional statements. We
noted probable jurisdiction under 28 U. S. C. §1254(2), 479
U. S. —— (1986), and now reverse.’

II

The first question in this case is whether the Williams Act
pre-empts the Indiana Act. As we have stated frequently,

$CTS and Dynamics have settled several of the disputes associated with
Dynamies’ tender offer for shares of CTS. The case is not moot, however,
because the judgment of this Court still affects voting rights in the shares
Dynamies purchased pursuant to the offer. If we were to affirm, Dynam-
ics would continue to exercise the voting rights it had under the judgment
of the Court of Appeals that the Act was pre-empted and unconstitutional.
Because we decide today to reverse the judgment of the Court of Appeals,
CTS will have no voting rights in its shares unless shareholders in Dynam-
ics grant those rights in a meeting held pursuant to the Act. See Settle-
ment Agreement, p. 7, par. 12, reprinted in Letter from James A. Strain,
Counsel for CTS, to Joseph F. Spaniol, Jr., Clerk of the United States
Supreme Court (Mar. 13, 1987).
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absent an explicit indication by Congress of an intent to pre-
empt state law, a state statute is pre-empted only

i

where compliance with both federal and state regula-
tions is a physical impossibility ..., Florida Lime &
Avocado Growers, Inc. v. Paul, 373 U. S. 132, 142-143
(1963), or where the state ‘law stands as an obstacle to
the accomplishment and execution of the full purposes
and objectives of Congress.” Hines v. Davidowitz, 312
U. S. 52, 67 (1941) ...." Ray v. Allantic Richfield
Co., 435 U. 8. 151, 158 (1978).

Because it is entirely possible for entities to comply with both
the Williams Act and the Indiana Act, the state statute can
be pre-empted only if it frustrates the purposes of the federal
law.

A

QOur discussion begins with a brief summary of the struc-
ture and purposes of the Williams Act. Congress passed the
Williams Act in 1968 in response to the increasing number of
hostile tender offers. Before its passage, these transactions
were not covered by the disclosure requirements of the fed-
eral securities laws. See Piper v. Chris-Craft Industries,
Inc., 430 U. 8. 1, 22 (1977). The Williams Act, backed by
regulations of the Securities and Exchange Commission
(SEC), imposes requirements in two basic areas. First, it
requires the offeror to file a statement disclosing information
about the offer, including: the offeror’s background and iden-
tity; the source and amount of the funds to be used in making
the purchase; the purpose of the purchase, including any
plans to liquidate the company or make major changes in its
corporate structure; and the extent of the offeror’s holdings
in the target company. See 15 U. S. C. §78n(d)(1) (incorpo-
rating §78m(d)(1) by reference); 17 CFR §§240.13d-1,
240.14d-3 (1986). .

Second, the Williams Act, and the regulations that accom-
pany it, establish procedural rules to govern tender offers.
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For example, stockholders who tender their shares may
withdraw them during the first 15 business days of the
tender offer and, if the offeror has not purchased their
shares, any time after 60 days from commencement of the
offer. 15 U.S. C. §78n(d)5); 17 CFR §240.14d-7(a)(1)
(1986). The offer must remain open for at least 20 business
days. 17 CFR §240.14e-1(a) (1986). If more shares are
tendered than the offeror sought to purchase, purchases
must be made on a pro rata basis from each tendering share-
holder. 156 U. 5. C. §78n(d)6); 17 CFR §240.14(8) (1986).
Finally, the offeror must pay the same price for all purchases;
if the offering price is increased before the end of the offer,
those who already have tendered must receive the benefit of
the increased price. §78n(d)}7).

B

The Indiana Act differs in major respects from the Illinois
statute that the Court considered in Edgar v. MITE Corp.,
457 U, S. 624 (1982). After reviewing the legislative history
of the Williams Act, JUSTICE WHITE, joined by Chief Justice
Burger and JUSTICE BLACKMUN (the plurality), concluded
that the Williams Aet struck a careful balance between the
interests of offerors and target companies, and that any state
statute that “upset” this balance was pre-empted. Id., at
632-634.

The plurality then identified three offending features of the
Illinois statute. JUSTICE WHITE's opinion first noted that
the Illinois statute provided for a 20-day precommencement
period. During this time, management could disseminate its
views on the upcoming offer to shareholders, but offerors
could not publish their offers. The plurality found that this
provision gave management “a powerful tool to combat
tender offers.” Id., at 635. This contrasted dramatically
with the Williams Act; Congress had deleted express
precommencement notice provisions from the Williams Act.
According to the plurality, Congress had determined that the
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potentially adverse consequences of such a provision on
shareholders should be avoided. Thus, the plurality con-
cluded that the Illinois provision “frustrate[d] the objectives
of the Williams Act.” Ibid. The second criticized feature of
the Illinois statute was a provision for a hearing on a tender
offer that, because it set no deadline, allowed management
“‘to stymie indefinitely a takeover,”” id., at 637 (quoting
MITE Corp. v. Dixon, 633 F. 2d 486, 494 (CAT 1980)). The
plurality noted that “‘delay can seriously impede a tender
offer,’” 457 U. S., at 637 (quoting Great Western United
Corp. v. Kidwell, 577 F. 2d 1256, 1277 (CA5 1978) (per Wis-
dom, J.)), and that “Congress anticipated that investors and
the takeover offeror would be free to go forward without un-
reasonable delay,” 4567 U. 8., at 639. Accordingly, the plu-
rality concluded that this provision conflicted with the Wil-
liams Act. The third troublesome feature of the Illinois
statute was its requirement that the fairness of tender offers
would be reviewed by the Illinois Secretary of State. Not-
ing that “Congress intended for investors to be free to make
their own decisions,” the plurality concluded that “‘t]he
state thus offers investor protection at the expense of inves-
tor autonomy—an approach quite in conflict with that
adopted by Congress.’” Id., at 639-640 (quoting MITE
Corp. v. Dixon, supra, at 494),

C

As the plurality opinion in MITE did not represent the
views of a majority of the Court,” we are not bound by its
reasoning. We need not question that reasoning, however,

fJUSTICE WHITE's opinion on the pre-emption issue, 457 U. 8., at
630-640, was joined only by Chief Justice Burger and by JUSTICE BLACK-
MUN. Two Justices disagreed with JUSTICE WHITE's conclusion. See id.,
at 646-647 (POWELL, J., concurring in part); id., at 655 (STEVENS, J., con-
curring in part and concurring in judgment). Four Justices did not ad-
dress the question. See id.. at 655 (O"CONNOR, J., concurring in part); id.,
at 664 (MARSHALL, J., with whom BRENNAN, J. joined, dissenting); id., at
667 (REHNQUIST, J., dissenting).
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because we believe the Indiana Act passes muster even
under the broad interpretation of the Williams Act articu-
lated by JUSTICE WHITE in MITE. Asis apparent from our
summary of its reasoning, the overriding concern of the
MITE plurality was that the Illinois statute considered in
that case operated to favor management against offerors, to
the detriment of shareholders. By contrast, the statute now
before the Court protects the independent shareholder
against both of the contending parties. Thus, the Act
furthers a basic purpose of the Williams Act, “‘plac(ing] in-
vestors on an equal footing with the takeover bidder,’” Piper
v. Chris-Craft Industries, 430 U. S., at 30 (quoting the Sen-
ate Report accompanying the Williams Act, S. Rep. No. 550,
90th Cong., 1st Sess., 4 (1967)).7

"Dynamics finds evidence of an intent to favor management in several
features of the Act. It argues that the provision of the Act allowing man-
agement to opt into the Act, see § 23-1-17-3(b}, grants management a stra-
tegic advantage because tender offerors will be reluctant to take the ex-
pensive preliminary steps of a tender offer if they do not know whether
their efforts will be subjected to the Act’s requirements. But this provi-
sion is only a temporary option available for the first 17 months after enact-
ment of the Act. The Indiana Legislature reasonably could have con-
cluded that corporations should be allowed an interim period during which
the Act would not apply automatically. Because of its short duration, the
potential strategic advantage offered by the opportunity to opt into the Act
during this transition period is of little significance.

The Act also imposes some added expenses on the offeror, requiring it,
inter alia, to pay the costs of special shareholder meetings to vote on the
transfer of voting rights, see § 23-1-42-7(a). In our view, the expenses of
such a meeting fairly are charged to the offeror. A corporation pays the
costs of annual meetings that it holds to discuss its affairs. If an offeror—
who has no official position with the corporation—desires a special meet-
ing, solely to discuss the voting rights of the offeror, it is not unreasonable
to have the offeror pay for the meeting,

Of course, by regulating tender offers, the Act makes them more expen-
sive and thus deters them somewhat, but this type of reasonable reguiation
does not alter the balance between management and offeror ir any signifi-
cant way. The principal result of the Act is to grant shareholders the
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The Indiana Act operates on the assumption, implicit in the
Williams Act, that independent shareholders faced with
tender offers often are at a disadvantage. By allowing such
shareholders to vote as a group, the Act protects them from
the coercive aspects of some tender offers. If, for example,
shareholders believe that a successful tender offer will be fol-
lowed by a purchase of nontendering shares at a depressed
price, individual shareholders may tender their shares—even
if they doubt the tender offer is in the corporation’s best in-
terest—to protect themselves from being forced to sell their
shares at a depressed price. As the SEC explains: “The al-
ternative of not accepting the tender offer is virtual assur-
ance that, if the offer is successful, the shares will have to be
sold in the lower priced, second step.” Two-Tier Tender
Offer Pricing and Non-Tender Offer Purchase Programs,
SEC Exchange Act Rel. No. 21079 (June 21, 1984), (1984
Transfer Binder] CCH Fed. Sec. L. Rep. 183,637, p. 86,916
(footnote omitted) (hereinafter SEC Release No. 21079).
See Lowenstein, Pruning Deadwood in Hostile Takeovers: A
Proposal for Legislation, 83 Colum. L. Rev. 249, 307-309
(1983). In such a situation under the Indiana Act, the share-
holders as a group, acting in the corporation’s best interest,
could reject the offer, although individual shareholders might
be inclined to accept it. The desire of the Indiana Legisla-
ture to protect shareholders of Indiana corporations from this
type of coercive offer does not conflict with the Williams Act.
Rather, it furthers the federal policy of investor protection.

In implementing its goal, the Indiana Act avoids the prob-
lems the plurality discussed in MITE. Unlike the MITE
statute, the Indiana Act does not give either management or
the offeror an advantage in communicating with the share-
holders about the impending offer. The Act also does not
impose an indefinite delay on tender offers. Nothing in the
Act prohibits an offeror from consummating an offer on the

power to deliberate collectively about the merits of tender offers. This
result is fully in accord with the purposes of the Williams Act.
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20th business day, the earliest day permitted under appli-
cable federal regulations, see 17 CFR §240.14e-1(a) (1986).
Nor does the Act allow the state government to interpose its
views of fairness between willing buyers and sellers of shares
of the target company. Rather, the Act allows shareholders
to evaluate the fairness of the offer collectively.

D

The Court of Appeals based its finding of pre-emption on
its view that the practical effect of the Indiana Act is to delay
consummation of tender offers until 50 days after the com-
mencement of the offer. 794 F. 2d, at 263. As did the
Court of Appeals, Dynamics reasons that no rational offeror
will purchase shares until it gains assurance that those shares
will carry voting rights. Because it is possible that voting
rights will not be conferred until a shareholder meeting 50
days after commencement of the offer, Dynamics concludes
that the Act imposes a 50-day delay. This, it argues, con-
flicts with the shorter 20-business-day period established by
the SEC as the minimum period for which a tender offer may
be held open. 17 CFR §240.14e-1 (1986). We find the al-
leged conflict illusory.

The Act does not impose an absolute 50-day delay on
tender offers, nor does it preclude an offeror from purchasing
shares as soon as federal law permits. If the offeror fears an
adverse shareholder vote under the Act, it can make a condi-
tional tender offer, offering to accept shares on the condition
that the shares receive voting rights within a certain period
of time. The Williams Act permits tender offers to be condi-
tioned on the offeror’s subsequently obtaining regulatory ap-
proval. E. g., Interpretive Release Relating to Tender
Offer Rules, SEC Exchange Act Rel. No. 34-16623 (Mar. 5,
1980), 3 CCH Fed. Sec. L. Rep. 124,2841, p. 17,758, quoted
in MacFadden Holdings, Inc. v. JB Acquisition Corp., 802
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F. 2d 62, 70 (CA2 1986).® There is no reason to doubt that
this type of conditional tender offer would be legitimate as
well.?

Even assuming that the Indiana Act imposes some addi-
tional delay, nothing in MITE suggested that any delay im-
posed by state regulation, however short, would create a con-
flict with the Williams Act. The plurality argued only that
the offeror should “be free to go forward without unreason-
able delay.” 457 U. S., at 639 (emphasis added). In that
case, the Court was confronted with the potential for indefi-
nite delay and presented with no persuasive reason why
some deadline could not be established. By contrast, the In-
diana Act provides that full voting rights will be vested—if
this eventually is to occur—within 50 days after commence-
ment of the offer. This period is within the 60-day maximum
period Congress established for tender offers in 15 U. 8. C.
§ 78n(d)(5). We cannot say that a delay within that congres-
sionally determined period is unreasonable.

Finally, we note that the Williams Act would pre-empt a
variety of state corporate laws of hitherto unquestioned va-
lidity if it were construed to pre-empt any state statute that

® Although the SEC does not appear to have spoken authoritatively on
this point, similar transactions are not uncommon. For example, Hanson
Trust recently conditioned consummation of a tender offer for shares in
SCM Ceorporation on the removal of a “lockup optien” that would have seri-
ously diminished the value of acquiring the shares of SCM Corporation.
See Hanson Trust PLC v. ML SCM Acquasilion, Inc., 781 F. 2d 264, 272,
and n. 7 (CAZ2 1986). ‘

* Dynamics argues that conditional tender offers are not an adequate al-
ternative because they leave management in place for three extra weeks,
with “free rein to take other defensive steps that will diminish the value of
tendered shares.” Brief for Appellee Dynamies Corp. of America37. We
reject this contention. In the unlikely event that management were to
take actions designed to diminish the value of the corporation’s shares, it
may incur liability under state law. But this problem does not control our
pre-emption analysis. Neither the Act nor any other federal statute can
assure that shareholders do not suffer from the mismanagement of corpo-
rate officers and directors. Cf. Cort v. Ash, 422 U. S. 66, 84 (1975).

e e e ——

—
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may limit or delay the free exercise of power after a success-

- ful tender offer. State corporate laws commonly permit cor-

porations to stagger the terms of their directors. See Model
Business Corp. Act §37 (1969 draft) in 3 Model Business

Corp. Act Ann. (2d ed. 1971) (hereinafter MBCA); American

Bar Foundation, Revised Model Business Corp. Act §8.06

(1984 draft) (1985) (hereinafter RMBCA).Y By staggering

the terms of directors,.and thus having annual elections for

only one class of directors each year, corporations may delay

the time when a successful offeror gains control of the board

of directors. Similarly, state corporation laws commonly

provide for cumulative voting. See MBCA §33, par. 4;

RMBCA §7.28." By enabling minority shareholders to as-

sure themselves of representation in each class of directors,

cumulative voting provisions can delay further the ability of
offerors to gain untrammeled authority over the affairs of the

target corporation. See Hochman & Folger, Deflecting

Takeovers; Charter and By-Law Techniques, 34 Bus. Law.

537, 538-539 (1979).

In our view, the possibility that the Indiana Act will delay
some tender offers is insufficient to require a conclusion that
the Williams Act pre-empts the Act. The longstanding
prevalence of state regulation in this area suggests that, if

“Every State except Arkansas and California allows classification of di-
rectors to stagper their terms of office. See 2 Model Business Corp. Act
Ann. §8.06, p. 830 (3d ed., Supp. 1986).

"“Cumulative voting is a means devised to protect minorities by provid-
ing a method of voting which assures to a minority, if it is sufficiently pur-
poseful and cohesive, representation on the board of directors to an extent
roughly proportionate to the minority’s size. This is achieved by permit-
ting each shareholder . . . to cast the total number of his votes for a single
candidate for election to the board, or to distribute such total among any
number of such candidates (the total number of his votes being equal to the
number of shares he is voting multiplied by the number of directors to be
elected).” 1 Model Business Corp. Act Ann. § 33, par. 4 comment (2d ed.
1971}, Every State permits cumulative voting. See 2 Model Business
Corp. Act Ann. §7.28, pp. 675-677 (3d ed., Supp. 1986).
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Congress had intended to pre-empt all state laws that delay
the acquisition of voting control following a tender offer, it
would have said so explicitly. The regulatory conditions
that the Act places on tender offers are consistent with the
text and the purposes of the Williams Act. Accordingly, we
hold that the Williams Act does not pre-empt the Indiana
Act.
111

As an alternative basis for its decision, the Court of Ap-
peals held that the Act violates the Commerce Clause of the
Federal Constitution. We now address this holding. Onits
face, the Commerce Clause is nothing more than a grant to
Congress of the power “[t]o regulate Commerce . . . among
the several States ... ,” Art. I, §8, cl. 3. - But it has been
settled for more than a century that the Clause prohibits
States from taking certain actions respecting interstate com-
merce even absent congressional action. See, e. ¢., Cooley
v. Board of Wardens, 12 How. * 299 (1852). The Court’s in-
terpretation of “these great silences of the Constitution,”
H. P. Hood & Soms, Inc. v. Du Mond, 336 U. S. 525, 535
(1949), has not always been easy to follow. Rather, as the
volume and complexity of commerce and regulation has
grown in this country, the Court has articulated a variety of
tests in an attempt to describe the difference between those
regulations that the Commerce Clause permits and those
regulations that it prohibits. See, e. g., Raymond Motor
Transportation, Inc. v. Rice, 434 U. 8. 429, 441, n. 15
(1978).

A

The principal objects of dormant Commerce Clause scru-
tiny are statutes that diseriminate against interstate com-
merce. See, e. g., Lewis v. BT Investment Managers, Inc.,
447 U. 8. 27, 36-37 (1980); Philadelphia v. New Jersey, 437
U. 8. 617, 624 (1978). See generally Regan, The Supreme
Court and State Protectionism: Making Sense of the Dormant
Commerce Clause, 84 Mich. L. Rev. 1091 (1986). The Indi-
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ana Act is not such a statute. It has the same effects on
tender offers whether or not the offeror is a domiciliary or
resident of Indiana. Thus, it “visits its effects equally upon
both interstate and local business,” Lewis v. BT Investment
Managers, Inc., supra, at 36.

Dynamics nevertheless contends that the statute is dis-
criminatory because it will apply most often to out-of-state
entities. This argument rests on the contention that, as a
practical matter, most hostile tender offers are launched by
offerors outside Indiana. But this argument avails Dynam-
ics little. “The fact that the burden of a state regulation falls
on some interstate companies does not, by itself, establish a
claim of discrimination against interstate commerce.” KEzx-
zon Corp. v. Governor of Maryland, 437 U. S. 117, 126
(1978). See Minnesota v. Clover Leaf Creamery Co., 449
U. S. 456, 471-472 (1981) (rejecting a claim of diserimination
because the challenged statute “regulate[d] evenhandedly

. . without regard to whether the [commerce came] from
outside the State”); Commonwealth Edison Co. v. Montana,
4563 U. S. 609, 619 (1981) (rejecting a claim of discrimination
because the “tax burden [was] borne according to the amount

. . consumed and not according to any distinction between
in-state and out-of-state consumers”). Because nothing in
the Indiana Act imposes a greater burden on out-of-state
offerors than it does on similarly situated Indiana offerors,
we reject the contention that the Act discriminates against
interstate commerce.

B

This Court’s recent Commerce Clause cases also have in-
validated statutes that adversely may affect interstate com-
merce by subjecting activities to inconsistent regulations.
E. g., Brown-Forman Distillers Corp. v. New York State
Liquor Authority, 476 U. S, ——, (1986); Edgar v.
MITE Corp., 457 U. S., at 642 (plurality opinion of WHITE,
J.); Kassel v. Consolidated Freightways Corp., 450 U. S.
662, 671 (1981) (plurality opinion of POWELL, J.). See South-
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ern Pacific Co. v. Arizona, 325 U. 8. 761, 774 (1945) (noting
the “confusion and difficulty” that would attend the “unsat-
isfied need for uniformity” in setting maximum limits on train
lengths); Cooley v. Board of Wardens, supra, at * 319 (stat-
ing that the Commerce Clause prohibits States from regulat-
ing subjects that “are in their nature national, or admit only
of one uniform system, or plan of regulation”). The Indiana
Act poses no such problem. So long as each State regulates
voting rights only in the corporations it has created, each cor-
poration will be subject to the law of only one State. No
principle of corporation law and practice is more firmly estab-
lished than a State’s authority to regulate domestic corpora-
tions, including the authority to define the voting rights of
shareholders. See Restatement (Second) of Conflict of Laws
§304 (1971) (concluding that the law of the incorporating
State generally should “determine the right of a shareholder
to participate in the administration of the affairs of the cor-
poration”). Accordingly, we conclude that the Indiana Act
does not create an impermissible risk of inconsistent regula-
tion by different States.
- C

The Court of Appeals did not find the Act unconstitutional
for either of these threshold reasons. Rather, its decision
rested on its view of the Act’s potential to hinder tender of-
fers. We think the Court of Appeals failed to appreciate the
significance for Commerce Clause analysis of the fact that
state regulation of corporate governance is regulation of enti-
ties whose very existence and attributes are a product of
state law. As Chief Justice Marshall explained:

“A corporation is an artificial being, invisible, intangible,
and existing only in contemplation of law. Being the
mere creature of law, it possesses only those properties
which the charter of its creation confers upon it, either
expressly, or as incidental to its very existence. These
are such as are supposed best calculated to effect the ob-
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ject for which it was created.” Trustees of Dartmouth
College v. Woodward, 4 Wheat. 518, 636 (1819).

See First National Bank of Boston v. Bellotti, 435 U. S. 765,
822-824 (1978) (REHNQUIST, J., dissenting). Every State in
this country has enacted laws regulating corporate gover-
nance. By prohibiting certain transactions, and regulating
others, such laws necessarily affect certain aspects of inter-
state commerce. This necessarily is true with respect to
corporations with shareholders in States other than the State
of incorporation. Large corporations that are listed on na-
tional exchanges, or even regional exchanges, will have
shareholders in many States and shares that are traded fre-
quently. The markets that facilitate this national and inter-
national participation in ownership of corporations are essen-
tial for providing capital not only for new enterprises but also
for established companies that need to expand their busi-
nesses. This beneficial free market system depends at its
core upon the fact that a corporation—except in the rarest
situations—is organized under, and governed by, the law of a
single jurisdiction, traditionally the corporate law of the
State of its incorporation.

These regulatory laws may affect directly a variety of cor-
porate transactions. Mergers are a typical example. In
view of the substantial effect that a merger may have on the
shareholders’ interests in a corporation, many States require
supermajority votes to approve mergers. See, e. g., MBCA
§ 73 (requiring approval of a merger by a majority of all
shares, rather than simply a majority of votes cast); RMBCA
§11.03 (same). By requiring a greater vote for mergers
than is required for other transactions, these laws make it
more difficult for corporations to merge. State laws also
may provide for “dissenters’ rights” under which minority
shareholders who disagree with corporate decisions to take
particular actions are entitled to sell their shares to the cor-
poration at fair market value. See, ¢. g., MBCA §80-81;
RMBCA §13.02. By requiring the corporation to purchase
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the shares of dissenting shareholders, these laws may inhibit
a corporation from engaging in the specified transactions."
It thus is an accepted part of the business landscape in this
country for States to create corporations, to prescribe their
powers, and to define the rights that are acquired by pur-
chasing their shares. A State has an interest in promoting
stable relationships among parties involved in the corpora-
tions it charters, as well as in ensuring that investors in such
corporations have an effective voice in corporate affairs.
There can be no doubt that the Act reflects these concerns.
The primary purpose of the Act is to protect the shareholders
of Indiana corporations. It does this by affording sharehold-
ers, when a takeover offer is made, an opportunity to decide
collectively whether the resulting change in voting control of
the corporation, as they perceive it, would be desirable, A

2 Numerous other common regulations may affect both nonresident and
resident shareholders of a corporation. Specified votes may be required
for the sale of all of the corporation’s assets. See MBCA §79; RMBCA
§12.02. The election of directors may be staggered over a period of years
to prevent abrupt changes in management. See MBCA §37; RMBCA
§8.06. Various classes of stock may be created with differences in voting
rights as to dividends and on liguidation. See MBCA §15, RMBCA
§6.01(c). Provisions may be made for cumulative voting. See MBCA
§33, par. 4; RMBCA §7.28, n. 9, supra. Corporations may adopt restrie-
tions on payment of dividends to ensure that specified ratios of assets to
liabilities are maintained for the benefit of the holders of corporate bonds
or notes. See MBCA § 45 (noting that a corporation’s articles of incorpora-
tion can restriet payment of dividends); RMBCA §6.40 (same). Where
the shares of a corporation are held in States other than that of incorpora-
tion, actions taken pursuant to these and similar provisions of state law will
affect all shareholders alike wherever they reside or are domiciled.

Nor is it unusual for partnership law to restrict certain transactions.
For example, a purchaser of a partnership interest generally can gain a
right to control the business only with the consent of other owners. See
Uniform Partnership Act §27, 6 U. L. A. 353 (1969); Uniform Limited
Partnership Act § 19 (1916 draft), 6 U. L. A. 603 (1969); Revised Uniform
Limited Partnership Act §§702, 704 (1976 draft), 6 U. L. A. 259, 261
{Supp. 1986). These provisions-—in force in the great majority of the
States——bear a striking resemblance to the Act at issue in this case.
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change of management may have important effects on the
shareholders’ interests; it is well within the State’s role as
overseer of corporate governance to offer this opportunity.
The autonomy provided by allowing shareholders collectively
to determine whether the takeover is advantageous to their
interests may be especially beneficial where a hostile tender
offer may coerce shareholders into tendering their shares.
Appellee Dynamics responds to this concern by arguing
that the prospect of coercive tender offers is illusory, and
that tender offers generally should be favored because they
reallocate corporate assets into the hands of management
who can use them most effectively.” See generally
Easterbrook and Fischel, The Proper Role of a Target’s Man-
agement in Responding to a Tender Offer, 94 Harv. L. Rev.
1161 (1981). As indicated supra, at 12, Indiana’s concern
with tender offers is not groundless. Indeed, the potentially
coercive aspects of tender offers have been recognized by the
Securities and Exchange Commission, see SEC Release
No. 21079, p. 86,916, and by a number of scholarly commen-
tators, see, e. g., Bradley & Rosenzweig, Defensive Stock
Repurchases, 99 Harv. L. Rev. 1377, 1412-1413 (1986);
Macey & McChesney, A Theoretical Analysis of Corporate
Greenmail, 95 Yale L. J. 13, 20-22 (1985); Lowenstein, 83
Colum. L. Rev., at 307-309. The Constitution does not re-
quire the States to subscribe to any particular economic the-
ory. We are not inclined “to second-guess the empirical

2 It is appropriate to note when discussing the merits and demerits of
tender offers that generalizations usually require qualification. No one
doubts that some successful tender offers will provide more effective man-
agement or other benefits such as needed diversification. But there is no
reason to assume that the type of conglomerate corporation that may re-
sult from repetitive takeovers necessarily will result is more effective man-
agement or otherwise be beneficial to shareholders. The divergent views
in the literature—and even now being debated in the Congress—reflect the
reality that the type and utility of tender offers vary widely, Of course, in
many situations the offer to shareholders is simply a cash price substan-
tially higher than the market price prior to the offer.
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judgments of lawmakers concerning the utility of legislation,”
Kassel v. Consolidated Freightways Corp., 450 U. S., at 679
(BRENNAN, J., concurring in judgment). In our view, the
possibility of coercion in some takeover bids offers additional
justification for Indiana’s decision to promote the autonomy
of independent shareholders.

Dynamics argues in any event that the State has “‘no le-
gitimate interest in protecting the nonresident sharehold-
ers.”” Brief for Appellee Dynamics Corp. of America 21
(quoting Edgar v. MITE Corp., 457 U. S., at 644). Dynam-
-ics relies heavily on the statement by the MITE Court that
“[ilnsofar as the ... law burdens out-of-state transactions,
there is nothing to be weighed in the balance to sustain the
law.” 457 U. S., at 644. But that comment was made in
reference to an Illinois law that applied as well to out-of-state
corporations as to in-state corporations. We agree that Indi-
ana has no interest in protecting nonresident shareholders of
nonresident corporations. But this Act applies only to cor-
porations incorporated in Indiana. We reject the contention
that Indiana has no interest in providing for the shareholders
of its corporations the voting autonomy granted by the Act.
Indiana has a substantial interest in preventing the corporate
form from becoming a shield for unfair business dealing.
Moreover, unlike the Illinois statute invalidated in MITE,
the Indiana Act applies only to corporations that have a sub-
stantial number of shareholders in Indiana. See Ind. Code
§23-1-42-4(a}(3) (Supp. 1986). Thus, every application of
the Indiana Act will affect a substantial number of Indiana
residents, whom Indiana indisputably has an interest in
protecting.

D

Dynamiecs’ argument that the Act is unconstitutional ulti-
mately rests on its contention that the Act will limit the num-
_ ber of successful tender offers. There is little evidence that
this will occur. But even if true, this result would not sub-
stantially affect our Commerce Clause analysis, We reit-
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erate that this Act does not prohibit any entity—resident or
nonresident—from offering to purchase, or from purchasing,
shares in Indiana corporations, or from attempting thereby
to gain control. It only provides regulatory procedures de-
signed for the better protection of the corporations’ share-
holders. We have rejected the “notion that the Commerce
Clause protects the particular structure or methods of opera-
tionin a . . . market.” Exzxon Corp. v. Governor of Mary-
land, 437 U. 8., at 127. The very commodity that is traded
in the securities market is one whose characteristics are de-
fined by state law. Similarly, the very commodity that is
traded in the “market for corporate control”—the corpora-
tion—is one that owes its existence and attributes to state
law. Indiana need not define these commodities as other
States do; it need only provide that residents and nonres-
idents have equal access to them. This Indiana has dene.
Accordingly, even if the Act should decrease the number of
successful tender offers for Indiana corporations, this would
not offend the Commerce Clause. "

v

On its face, the Indiana Control Share Acquisitions Chap-
ter evenhandedly determines the voting rights of shares of
Indiana corporations. The Act does not conflict with the
provisions or purposes of the Williams Act. To the limited
extent that the Act affects interstate commerce, this is justi-
fied by the State’s interests in defining the attributes of
shares in its corporations and in protecting shareholders.
Congress has never questioned the need for state regulation
of these matters. Nor do we think such regulation offends

“CTS also contends that the Act does not vioiate the Commerce
Clause—regardless of any burdens it may impose on interstate com-
merce—because a corporation’s decision to be covered by the Act is purely
“private” activity beyond the reach of the Commerce Clause. Because we
reverse the judgment of the Court of Appeals on other grounds, we have
no occasion to consider this argument.
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the Constitution. Accordingly, we reverse the judgment of
the Court of Appeals.
It is so ordered.
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