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WCK 1/18/73

SUPPLEMENTAL MEMC RE MEMO FROM SG
No, 72-312
Merrill, Lynch v, Ware(one of Jay's cases)

The Conference asked for the views of the S5G.

The SG recommends that cert be denied, stating essentially
that the preemption issue was not properly presented
below., As to the California statutory provision's

effect on federal antitrust laws, the SG states:

"It is well-recognized that state laws preserving
competition can effectively complement federal
antitrust policy, and even, in the exercise of
the state's reserved police powers, go beyond it,
so long as the functioning of the federal system
is not disturbed,"

The poeint of the latter argument is, I take it, that
the California law des violate the Commerce Clause
by unduly interfering with interstate commerce,

DENY
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9 -ﬂ;"’ MERRILL, LYNCH v. WARE ; .

g 4
{H’J 1, SUMMATION. The basic question is whether state laws

( SW /rfj (permitting actions for the collection of wages to be maintained in a
r. L]
udicial forum and state laws prohibiting restraint on occupational changes
e e——r ,
withstand any preemptive effect of self regulating rules of the New York

Stock Exchange promulgated pursuant to § 6 of the Security Exchange
. = N
Act of 1934, The California Court of Appeals First Appellate District

concluded the state policies were paramount. The California Supreme

Court apparently declined review. Petitioners seek review of the

decision of the California Court of Appeals.

ARy mw



2, FACTS. In July 1958 Respondent became an employee of
petitioner Merrill Lynch at its San Francisco office as an account
executive, remaining until 1969 when he voluntarily terminated his
employment, He then became an employee of a competitor with Merrill
Lynch. As a full time employee of Merrill Lynch respondent was able
to participate in its profit sharing plan. At the termination of his
employment respondent’'s account in the profit sharing fund was eredited
with 733 vested units and 1, 258 unvested units. Article 11.1 of the
profit sharing plan provides:

A participant who, in the determination of the Committee,

voluntarily terminates his employment with the corporation

. . » and engages in an occupation which is, in the determina-

tion of the Committee, competitive with the corporation. . .

shall forfeit all rights to any benefits otherwise due or to

become due from the trust fund with regpect to units credited
for fiscal years subsequent to the fiscal year ended December

30, 1960. "

On April 18, 1969 the administrative committee of the plan made a
determination that respondent had voluntarily terminated his employment

with Merrill Lynch and had entered into competitive employment. Under

Article 11. 1 of the plan, the committee thereupon caused to be forfeited

-

any and all rights respondent had in the plﬂ.

Merrill Lynch is a member of the New York Stock Exchange
which is registered under § 6 of the Securities Exchange Act of 1934
which authorizes the enforcement of rules and bylaws promulgated

by such exchange,



3.

Under Rule 345 of the Exchange, respondent executed a written

application for approval of employment and was approved and registered,

On thé application was written the following statement:

I agree thaf any controversy between me and any . . .

member organization shall be settled by arbitration at

member organization arising out of my employment on
m the termination of my employment by and with such . . .

I

.
pt

the instance of any such party in accordance with the

constitution and rules then obtaining of the New York

Stock Exchange.
At the time this form was executed by respondent, a rule of the Exchange
provided for arbitration of all matters arising out of the termination of

employment.

3, OPINION OF THE COURT BELOW, In the court below,

respondent contended that § 229 of the California Labor Code voided the
arbitration agreement, That section provides that:

ActiorSto enforce the collection of due and unpaid wages
claimed by an individual may be maintained without regard
to the existence of any private agreement to arbitrate.

The California court decided that the intent of the statute was to provide

in the first instance a judicial forum where there exists a dispute as
XN W,
to wages. The court then decided that the term wages should include

R

not only periodic monetary earnings of an employee but also the other

benefits to which he was entifled as a part of his compensation, such

e —

as the profit sharing plan in question. The court then decided that
__—--—hl——-_

§ 229 and the strong state policy protected thereby voided the arbitration

lc lause in the application for employment.
Respondent also contended in the court below that the forfeiture

provision is unlawful as a restraint of trade under the California



{

Business and Professions Code § 16600, That section explicitly declares
that:

Every contract by which anyone is restrained from

engaging in a lawful profession, trade, or business of

any kind is to that extent void.
The California e¢ourt then ¢quickly decided that the above section voided
the forfeiture provision in Article 11.1 of the Merrill Lynch profit
sharing plan.

4, CONTENTIONS OF THE PARTIES, Petitioner's chief

contention is that the decision of the California court greatly interferes

e L.

with the desire of Congress, expressed in § & of the Securities Exchange

o

Act of 1934, to establish a stalutory scheme of supervised self regulation

by stock exchanpes, Petitioner contends that the application of California

L;tbnr Code 225 defeats that very objective and renderg the gelf regulatory
rule of the exchange a nullity, Petit;c-ner analogizes this case to federal
labor law where petitioner contends the principle is firmly established
that incompatible doctrines of local law must give way to principles

of federal labor law. Petitioner contends self regulation of the exchanges

is thwarted by any possibilily that arbitration may or may not be

permilted under the laws of different states., Petitioner contends that

uniformity can only be assured by permitting the self regulatory
arbitration provisions of the exchange to prevail over inconsistent local

laws and thereby fulfill the congressional objectives,



Petitioner also contends that federal couris have consistently
upheld arbitration rules in the face of challenges under federal antitrust
laws to the conduct or acts or rules sought to be arbitrated. Petitioner
contends that if federal antitrust laws cannot overcome the federal
policy of arbitration and self regulation, neither can similar state laws,

Petitioner contends that that part of the decision of the court
below which voided the forfeiture provision operated as an unreasonable
burden on interstate commerce, Petitioner contends that its profit
gharing plan operates on a national and international level, that its
employees are engaged in interstate commerce, that except for three
states, others have upheld the forfeiture provision, and finally that
the decision of the court below leaves Merrill Lynch with the alternative
of maintaining two plans, one for California and one for the rest of
its personnel, national and international.

Petitioner concludes briefly that this case has great importance
for a large number of major corporations who have similar forfeiture
provisions in their profit sharing plans.

Respondents, in a seemingly disjoirfed brief, contend this
decision does not involve application of any state or federal antitrust
laws, Respondenis’ chief contention seems to be that the intent behind
the Securities Exchange Act of 1934 is to insure fair dealing and to

protect investors, and that the Act does not apply to situations involving



6.

employer-employee relations within the secuﬂties industry, despite

the existence {.:.f any private arbitration agreement. Respondents further
contend that the decision of the California Court of Appeals is not a

final order but is rather interlocutory in nature, since in point of fact
no judgment has been entered on the pleadings in this case. Respondent
concedes, however, that such orders as this are made appealable under
the California Code of Civil Procedure.

5. DISCUSSION. At first blush this appears to presenta -

significant preemption question under § € of the Securities Exchange
Act of 1934 (Appendix A), There is no discussion in either the briefs
or the opinion below of the actual wording or legislative history of this
section of the Act, Nor 1s any relevant precedent of this Court cited
by the parties which is helpful to the issues herein. In the absence
of the above, I will hazard my own views as to why the preemption claim
petitioner makes may be deficient:

(1) Though some significant &rg:ume::lt can be made that the
intent of § 6 is to promote Exchange self regulation in the interest
of protecting the investing public, one could question whether a rule
which dealt not with protection of the investing public, but rather with
internal employment matters within the exchange claims the same
statutﬁr;y protection,

(2) Unlike the Labor Management Relations Act, the Securities

Exchange Act does not of itself command arbitration, The policy of



arbitration thus finds support not in the wording of a federal statute but
rather in the rules of the exchange promulgated pursuant to very broad
statutory authority,

(3) Section 6 of the Securities Exchange Act does attach some
importance to the existence of state laws:

Nothing in this chapter shall be construed to prevent

any exchange from adopting and enforcing any rule

not inconsistent with this chapter and the rules and

regulations thereunder and the applicable laws of the
state in which it is located. (emphasis added).

(4) The£ds hws which were used to strike down the forfeiture
provision of petitioner's profit sharing plan and the arbitration provision
of the Exchange promoted valid state interests: in the one case the
desire of California to make a judicial forum available for the settlement
of wage disputes in the first instance, and on the other the state interest
in protecting occuptional mobility for its citizens. But just how far
and in what instances state interests can be allowed to fracture the
uniformity of the Exchange regulations seems an important question,

There is a response,

WILKINSON



APPENDIX

STATUTORY PROVISIONS INVOLVED

United States Code, Title 15:

§78f. Registration of national securities exchanges,

{a) Any exchange may be registered with the Commission as a national
securities exchange under the terms and conditions hereinafter provided
in this section, by filing a registration statement in such form as the
Commission may prescribe, containing the agreements, setting forth
the information, and accompanied by the documents below specified:

* & #

(2) Such data as to its organization, rules or procedure, and
membership . . .

(3) Dopies of its constitution, articles of incorporation with all amend-
ments thereto, and of ifs existing bylaws or rules or instruments
corresponding thereto, whatever the name, which are hereinafter
collectively referred to as the 'rules of the exchange;™ . . .

L

{e) Nothing in this chapter shall be construed to prevent any exchange
from adopting and enforcing any rule not Inconsistent with this chapter
and the rules and regulations thereunder and the applicable laws of the
State in which it is located.

{d) If it appears to the Commisgion that the exchange applying for
registration is g0 organized as to be able to comply with the provisions
of this chapter angd the rules and regulations thereunder and that the
rules of the exchange are just and adequate to insure fair dealing and
to protect investors, the Commission shall cause such exchange to be
registered as a national securities exchange.
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No. 72-312 Merxill Lynch v. Ware

Summey Memorandim

Thisz is & brief memorandum, dictated after having
read most of the briefs., It iz entirely preliminary and,

in large degree superficial. Further study ls indicated.

State of the Caee

Petitloner, a member of the N.Y. Stoeck Exchange, had
& profit sharing plan which provided that an employee who
voluntarily terminates employment and engsages in competition
forfelts hils vested interest in the plan. Respondent
terminated his employment and went to work for a competing
broker. He sued in the California state court, seeking his
accrued share of the profit sharing fund (21l of which came
from contributions by the employer).

The trial court, without oplnicn, held for respondent.
The California Court of Appeals affirmed, holding: (i) that
the contract between petitioner and respondent was wvalid,
including the provision therein for arbitration; (ii) but that
the forfeiture provision of the profit sharing plan was an
unlawful restraint of trade violatlve of California Code
fec. 16,600 and thus unenforcable; and (111) also that
respondent's action was a sult for "wages" and thus could be
maintained under Califcornia Labor Code Sec, 229 wilthout regard

to the arbiltration agreement.



Guestions Presented

Although the Questlons presented on the briefs in this
Court do not, in all respects, conform to those addressed by the
California Court - and also in some respects the questions seem
confused and unclear - they may be summarized generally as follows:

(a) whether California Sec. 229, as applied to the
arbitration agreement between a New York Stock Excharge member
and its employee, conflicts with - and 1s preempted by - Rule
347(b) promulgated by the SEC under the Act of 1934,

(b) whether California Sec. 16,600 is, in effect,
preempted by Rule 347(b) wkizk of the N.Y. mmimkx Stock Exchange -
which provides that any controversy between an employee and
member organization "shall be settled by arbitration".

{c) whether the appllcation of California law to

an Interstete brokerage firm burdens interstate commerce,

Ddlscussilon

The Californis Court held that the forfeiture
provigion in the agreement was ineffective (void) under
Californis Sec. 16,600 as belng a contract "in restraint of
trade". In view of this holding, it is not clear to me - at
least at this point in my study - why the Court reached the
second questlon as to arbitration. But 1t went on to hold that
profit sharing benefits are "wages" under Californis law, and

that under California Sec. 229 disputes eg to wages are not



arbltrable. I suppose we are bound by these lnterpretations

of California law.

This brings us to the question of fp;?empticn” -
which 1= the primaxizy prim;;} isaue gargued by the partles.
The Sclicitor General (S8G) in a memorandum emicus devotes
primary attention to the preemption lssue. He argues that
federal policy favoring arbitration, as reflected in Sec. 301 of
the Labor Management Relations Act, 1s not applicable as that
statute applies only to questlons arising under collective
bargaining agreements - not to lndividual contracts. But the
SG's brief does not address fully, or as specifically as I
would have hoped, the petlitiloner's posltlion that Sec. EEQ
prohibiting abritration of wage disputes unless arbitration is
required by a collective bargalnling agreement, confllets with -
and 1s preempted by - Rule 347(b) of the New York Stock Exchange
which requires arbitration of employment dlasputes hetween
member flrms and thelr employees. Thiz rule was promulgated
under Sec. 6 of the Act of 1934, and is in sccord - it is
argued wlth & congressional poliecy of assuring order and
uniformity 1n the securlties industry with respect to
employer/employee relationships. Reliance 13 placed by

petitioner on Silver v. New York Stoeck Exchange, 373 U.S. 341 -

which T need to read more carsefully.
I find nothing of substance in the Interstate Commerce

argument, but remain in conslderable doubt as to the narrow



preemption issue (as I understand it) relied on primarily by

petitioner.

Research by my Clerks

The appropriate law clerk should read the relevant
authorities and the briefs more carefully, with the view to
educating me as to the preemptlion iesue. The briefs of the
parties scatter thelr shots in 50 many directions, it is difflicult
in a hurried reading to ldentify the possibly merlitorious
poaitions from those that may be gulte irrelevant. Moreover,
although vast numbers of cases are clted, I have not found one
which even approaches being dispositive. In short, further

study 1s indicated.
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MEMORANDUM
TO: Justice Powell
FROM: John Jeffries DATE: Oectober 3, 1973

No, 72-3]2, Merrill Lynch, Pierce, Fenner & Smith
v, Ware, et al

The parties in this case have filed two long essays in the misuse
of authority. It may be helpful, therefore, to begin by sorting out
some of the issues that I consider irrelevant,

First, this case is Ei-t- controlled by the United States Arbitration
Clause, 9 U.5.C. §§1 et seq. Petitioner c-:nnte:l:is that the statute
(.:reatea federal substantive law equally applicable in federal and
state courts, Despite the explicit dictum to that effect in Robert

Lawrence Co, v, Devonshire Fabrics, Inc,, 221 F, ed 482 (2nd Cir,

1959), it is not entirely clear that this is the law. The remedies
provisions in §§ 3 and 4 are limited by terms to the federal courts,
Even if §§ 1 and 2 are applicable in state courts, then provisions have
little impact on this case, Section 2 provides that argreements to
arbitrate ""shall be valid, irrevocable, and enforceable, save upon
such grounds as exist at law and in equity for the revocation of any

contract,” Thus the federal substantive policy favoring arbitration



is dependent on the legality of the agreement under state law,
Furthermore, as respondent points out, it is at least arguabie

that the exemption in § 1 reaches this employment contract ("nothing
herein contained shall apply to contracts of employment of seamen,
railroad employees, or any other class of workers engaged in foreign

or interstate commerce'’). Some courts, however, have construed

this exception to encompass only workers engaged in the actual movement

of goods in interstate commerce. E.g,, Dicksteinv. DuPont, 443 F,

2d 783 (lat Cir, 1871). The opinion of this Court in Prima Paint v,

Flood & Conklin, 388 U,S. 395 (1967) (endorsing the severability

doctrine as a matter of federal substantive law), is not applicable ta
this case, That decision rested on § 4 of the Act and was expressly
limited to the federal courts,

Second, this case does not implicate Wilko v, Swan, 348 U.8, 427

(1953), In Wilko an investor sued a securities brokerage firm in federal
court, The defendant invoked the U.8., Arbitration Act to compel
arbitration pursuant to an agreement signed by the customer., This
Court held waiver of the right to a judicial forum barred by § 14 of the
1933 Aet, 15 U,8,C, § TTn:
"Any condition, stipulation, or provision
binding any person acquiring any security to waive
compliance with any provision of this subch apter

or of the rules and regulations of the Commisaion
shall be void,"”



This case does not involve the 1933 Act, but respondent relies on
the parallel anti-waiver provision in § 29(a) of the 1934 Act, 15 U,8.C,
§ 78 cela):
“"Any condition, stipulation, or provision

binding any person to waive compliance with any

provision of this chapter or of any rule or regulation

thereunder, or of any rule of and exchange required

thereby shall be void."
Respondent correctly points out that the 1934 anti-waiver provision,
unlike § 14 of the 1933 Act, is not limited to purchasers of securities.

Respondent, however, does not claim any substantive right under the

federal securities laws; he attacks the validity of his employment

contract under a California antitrust statute, Therefore, enforcement
of the arbitration agreement would not effect a waiver of compliance
with any securities statute, rule, or regulation. To my mind, § 29(a)
is by ite terms inapplicable. And if § 19(a) does reach this case,
petitioner claims an exemption from its force under § 28(b) of the
Act, 15 U,8,.C. § 78bh(b):
"Nothing in this chapter shall be construed

to modify existing law (1) with regard to the binding

effect on any member of any exchange of any action

taken by the authorities of such exchange to settle

disputes between its members, or (2) with regard to

the binding effect of such action on any perscln who has
agreed to become bound thereby . ., . .



Some courts have construed § 28(b) as exempting arbitration agree-

ments from the anti-waiver rule of § 28(a)., E.g., Brown v. Gilligan, Will

& Co., 287 F, Supp. 766 (S.D.N.Y, 1968), Respondent contends that
Brown is bad law and in any event inapplicable to this case because
concerned two member firms. It may be true that the policy behind Wilko

v. Swan is more nearly applicable to a dispute between a member firm and
an employee than to a dispute between two member firms, § 28(b) on its
face reaches "any person.' If the question is whether an agreement to
arbitrate is an "action' within the meaning of the statute, ample

precedent calls for an affirmative answer, Brown, supra; Coenenv, R. W,

Pressprich & Co., 453 F. 2d 1209 (2nd Cir. 1972).

Third, respondent's argument concerning Article VIII, § 6 of the
NYSE constitution is irrelevant to this case, See pp. 13-14 of the brief,
Article VIII provides that any dispute between a member and a non-menber
must be submitted to arbitration "at the instance of such non-member,"
Respondent apparently believes that Exchange Rule 347(b) is invalid
becausge it allows a member firm to compel arbitration in any dispute
with a registered representative., Whatever the merit of this claim
(and I am inclined to believe there is none), it is properly addressed

to the arbitrator, at least in the first instance.



The case most nearly in point is Silver v. NYSE, 373 U.,S.

341 (1963). In Silver this Court considered the accomodation of the 1934

Act with federal antitrust law. As Justice Goldberg phrased it, the
question was whether the exchange's duty of self-regulation was so
comprehensive as to constitute an implied repealer of the antitrust
laws, Of course, Silver does not control this case. The latter does
not involve the interface between competing federal statutes but
rather, as the parties sometimes seem to forget, a question of
federal preemption of state law. But analysis of this issue should be / II
informed by reference to the reasoning of Silver.

The general scheme of exchange seli-regulation is aptly described

in Silver:

""Thus arose the federally mandated duty
of self-policing by exchanges, Instead of giving
the Commission the power to curb specific instances
of abuse, the Act placed in the exchanges a duty to
register with the Commission, § 5, 15 U.S,C, § T8e,
and decreed that registration could not be granted
unless the exchange submitted copies of its rules,
§ 6(a)(3), 15 U,8.C. § 78f {a)(3), and unless such
rules were ''just and adequate to insure fair dealing
and to protect investors," § 6(d), 16 U.S8.C, § 78f (d).
The general dimensions of the duty of self-regulation
are suggested by § 19(b) of the Act, 156 U.8.C. § 78s(b},
which gives the Commission power to order changes in
exchange rules respecting a number of subjects. . . .



"One aspect of the statutorily imposed duty
of self-regulation is the obligation to formulate rules
governing the conduct of exchange members, 'The
ACT §pécifteally requires that registration cannot be
granted "unless the rules of the exchange include
provision for expulsion, suspension, or disciplining
of 2 member for conduct or proceeding inconsistent
with just and equitable principles of trade . . . ."
§6(b), 15 U.S.C. § T8f (b). 373 U.8. , at 3562-53.

Ag the guiding prineiple for reconciling this duty with the antitrust

laws, the Court announced that, ""Repeal is to be implied only if

necessary to make the Securities Exchange Act work, and even then only

to the minimum extent necessary.' 373 U,8., at 357, The passage

quoted above identifies two normative criteria for exchange rules.

They should (1) "insure fair deal and . . . protect investors and

(2) discourage "conduct or proceeding inconsistent with just and

equitable principles of trade.'" An exchange rule fulfilling one of

these goals should have preemptive effect. 9.41"; ‘
If you accept Silver as the appropriate framework for arialysis

of the preemption issue, the case boils down to this: Ie an éxchange

rule requiring arbitration of any dispute which develops between a
member firm and its registered representative and which arises out of
the employment or termination of employment of that representative

""fall within the scope and purposes of the Securities Exchange Act"?



Silver, 373 U.8,, at 361. In other words, is such a rule sufficiently

P———

.

close to the core of the statutory duty of self-regulation that it
preempts the California statute guaranteeing a judicial forum ?

The scant authority that exists suggests an affirmative answer. Rust v.

Drexel Firestone, Inc,, 352 F. Supp. 715 (8.D, N.Y. 1972); Dickstein v.
DuPont, 413 F, 2d 783 (Ist Cir. 1971). Neither of these cases, however,
is directly on point, Although I have not exhausted the opportunities
for research, I do not believe you will find substantial guidance in
the decisions of the lower courts, 1 might add that I think your
evaluation of the competing interests involved will be decidedly more
perceptive and sophisticated than anything I could come up with. _The
exchange's interest in requiring arbitration of employment-related
disputes between members and their registered representatives does
not strike me as slight or trivial; nor do I believe it is essential to
the continued fulfillment of its statutory duty of self-regulation,

There is one point I would like to make. To my mind, the
substance of the underlying dispute between these parties -- whether
the California antitrust statute invalidates the employment contract -=
is relevant to this case in its current posture, The issue is whether
the exchange rule requiring arbitration preempts the California statute
guaranteeing a judicial forum. This question would be the same no

matter what the underlying dispute between the parties,

JCJjr



No. 72-312, Merrill Lynch v. Ware
SUPPLEMENTAL MEMORANDUM RE DISPOSITION

Disposition along the following lines seems appro-
priate to me., In light of the confusion below about the
relevant issues, this Court should identify the controlling
question, announce the appropriate standard for determination
of that question, and remand for reconsideration by the Califor-

if LY
nia courts. To my mind, the controlling issue is preemption,

though as a prelude to that question, this Court should
determine the effect of the U.S. Arbitration Act in this
context. The appropriate standard for deciding the Egggggggnn
question is defived frau_siiver. of course, as you will see
from r_ead_ing Silver, bare reference to that case does not
greatly illumine the issue, but I would take that case as the
starting point and developea test grounded in the relation of
any Exchange rule to the statutorily imposed duty of self-
regulation. This Court should state explicitly that the
California anti-trust law is only secondarily relevant to

the arbitration issue. The remand would leave the parties
with a much narrower fleld of combat and glve the lower courts
some guidance.

JeJir
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Syupreme Court of Hye Xutted Stutra
MWashington, 1. €. 20303

CHAMBERES OF

JUSTICE WILLIAM Q, DOUGLAS Foverber 26, 1973

* Dear Harry:
Fleage Join me in your qpinian'
in 72-312, Merrill, ILynch v. Ware,

W

W

William O, Douglas

Mr, Justice Blackmun

ce: The. Conference
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Waushington, B, 4. 205%3

CHAMBERS OF
JUSTICE BYRON R.WHITE

November 27, 1973

Re: No. 72-312 - Merrill Lynch, Pierce, Fenner
& Smith Inc. v. Ware

Dear Harry:
I give up. Join me please.

Sincerely,

%t

Mr. JusticabBlackmun
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Bupreme Qowmt of Hye Hnited Stntes
MWuslington, B, @4, 20543

CHAMBERS OF
JUSTICE BYROM R.WHITE

November 27, 1973

Re: No. 72-312 - Merrill Lynch, Plerce, Fenner
& Smith Inc. v. Ware

Dear Harry:
I give up. Join me please.

Sincerely,

Mr. Justice Blackmun

Copies to Conference



November 28, 1973

No. 72-312 Merrill Lynch, Pierce, etc. v. Ware

Dear Harry:
Please join me,

Sincerely,

Mr, Justice Blackmun
¢c¢: The Conference
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Supreme Gourt of tiys Hurited Stntes
Wasirington, B. . 20543

CHAMBEIRE OF
JUSTICE Wm o, BRENNAN JR.  November 28, 1973

RE: No. 72-312 Merrill Lynch, Pierce, etc.
y. Ware

Dear Harry:
I also give up. Please join me.

Sincerely,

Jie s,

Mr. Justice Blackmun

cc: The Conference



Sapreme Qonurt of tire Voited Sintes
Waushington, B. @. 20543

CHAMBERE (v
JUSTICE WM.... BRENNAN, JR.  November 28, 1973

RE: No. 72-312 Merrill Lynch, Pierce, etc.
y. Ware

Dear Harry:
I also give up. Please join me.

Sincerely,

{laes,

Mr. Justice Blackmun

cc: The Conference



CHAMBERS QF
JUSTICE PQTTER STEWART

Sapreme Qourt of te Wiited Sintes
Waslhuegton, I. ¢, 20543

Nover aer 28, 1973

72-312 - Merrill Lynch v. Ware

Dear Harry,

I should appreciate your adding the
following at the foot of your opinion for the
Court in thig cage:

MR. JUSTICE STEWART tcok no part in
the decision of this case,

Sincerely yours,
28,
t L]
|.f.‘,
Mr. Justice Blackmun

Copies {o the Conference



Supreme Qonrt of tye Fnited Shuies /__f
Washington, 0. §. 20543

CHAMBCRA OF
JUSTICE THURGOOD MARSHALL November 28, 1973

Re: No, 72-312 -- Merrill Lynch, Pierce, Fenner & Smith, Inc.,
v. Ware et al.

Dear Harry:
Please join me in your opinion,
Sincerely,
!
Mr. Justice Black mun

ce: The Conference



Supreme Ganrt of the Wirited Sintes
N Waslington, B. 4. 20543 }
JUBTICE WT::P:.E:H: .DH'FEHNGUHET

Hovenber 28, 19732

Re: No. 72-312 - Merrill Lynch, et al., v. Ware

Dear Harry:
Please join me.

Sincerely,

LI

Mr. Justice Blackmun

Copies to the Conference



Bugreme Gouet of e Hnites Stutes
Waslington, B, €. 205%3

tHE GHIEF JUSTIGE Navaembey 29, 1973

Re: 73=3212 = Meyrrill Lynch, Pierce, __Fennar [ Smif:ll
v. Ware

Regar Harry:

Please join me.

Regardas,

Mr. Justice Blackmun

Copies to the Coanf erence
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To:

The Chiaf Justica

Mr. Justice Douglae
Mr. Justice Brennan
Mr. Justigs Stewart
Mr. Justige White
Mr. Justice Marshall
Mr. Justioe Powglls+"
Mr. Justios Hehnquist
Ist DRAFT From: Blackmun, .

SUPREME COURT OF THE UNITED STATBRoutecc.  //50/52

No. 72-312 Reolroulated,

Merrill Lynch, Pierce, Fenner | On Writ of Certiorari to

& Smith, Ine., Petitioner, the Court of Appeal of
i, California, First Appel-
David Ware et al. late Distriet,

[December —, 1973]

Mg JusticE BrackMun delivered the opinion of the
Court.
- This case presents the question whether certain rules
of the New York Stock Exchange. promulgated as self-
regulating measures pursuant to §6 of the Securities
Exchange Act of 1934, 15 U. 2. C. § 78{, and a broker's
employee's pledge to abide by those rules, pre-empt
avenues of wage relief otherwise available to the em-
ployee under state law. The California Court of Appeal
answered this in the negative. 24 Cal. App. 3d 35, 100
Cal. Rptr. 701 (1972). Because of the significance of
the question in the area of federal-state relations, we
granted certiorari, 410 T7. S, D08 (1973),

I

Respondent David Ware in July 1058 entered the
employ of petitioner Merrill Lynch, Pierce, Fenner &
Smith, Inc., & New York corporation, as a registered
representative or “account executive” in the petitioner's
2an Francisco office. Ware worked there continuously
until March 1960 when he voluntarily terminated that
relationship and accepted a gimilar position in San Fran-
cigeq with one of Merrill Lynch's competitors,

—

”/Wvﬁf
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Merrill Lyneh ia a broker-dealer in securities and is
a member-corporation of the New York Stock FExchange.
Sinee prior to 1958, the firm has had a noncontributory
Profit Sharing Plan for its employees in the United States,
TU'nder the Plan an emploves may have allocgted to his
account both vested and unvested units. as therein de-
serihed,  Article 11 of the Plan relates to “Forfeiture
of Benefits” upon the happening of specified events.
One such event is eompetitive activity!

“11.1 A Participant who, in the determination
of the Committee, voluntarily terininates his em-
ployment with the Corporation or provokes his ter-
mingtion and eugages in an oceupation which is,
1 the determination of the Committee, competitive
with the Corporation, or any afhliate or subsidiary
thereof, shall forfeit all rights to any benefits other-
wise due or to become due from the Trust Fund
with respect to units eredited for fiscal years sub-
sequent to the fiscal year ended December 30, 1960,

~ The Committee referred to is provided for by the Plan's

Art. 1. It has not less than five nor more than nine
persons | not necessartly employees) appointed by Merrill
Lynch and serving “at the pleasure of the Corporation.”
Article 1.2 stateg that the Committee “shall administer
the Plan™ and “shall determine any questions artsing
the administration. interpretation and application of the
Plan. which determination shall be eonclusive and bind-
ing on all persong. "

At the time Ware terminated hiz employment with
Merrill Lyneh in Mareh 1469, both vested and unvested
unitg were allocated to his account.  Upeon his departure,
the Committee, pursuant to Art. 111, deterinined that
Ware. hy entering competitive employment, had forfeited
all rights to benefits due or to become due him under
the Plan.
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In January 1970 Ware filed this class action suit in
California state court against Merrill Lynch and the
members of the Committes. The class purported to son-
sist of Ware and all other similarly situated former
Merrill Lynch employees in California. Declaratory re-
lief was sought to the effect that Art. 11.1 was “unlawful
and void under applicable California law,” and that the
defendants were obligated to pay all vested units eredited
from December 30, 1660, to the date of termination of
employment,

Although the statute was not eited in the complaint,
the parties appear to agree that the suit rested prin-
cipally on & 16600 of the California Business and Pro=
. fessions Code. This reads:

“Except as provided in this chapter, every contract
by which anyone is restrained from engaging in &
lawful profession, trade, or business of any kind is to
that extent woid.”

In its answer, Mernll Lynch alleged that the provi-
sions of Art. 11,1 were & reasonable restraint on com-
petition under the laws of New York or of the United
States; that, pursuant to Art. 22.1° of the Plan. it was
to be construed according to the laws of New York;
that under New York law Art. 11.1 is lawful, valid, and
enforceable; that a condition of Ware's employment with
Merrill Lynech was approval by the New York Stock
Exchange; that Ware, at the time of his employment
in 1958, executed a written application, on an Exchange
form, for approval of his employment as a registered
representative, as reguired by the Exchange's Rule

11231 The validity of the Plan or of any of the provisions thereof
shall be determined under and shall be construed secording to the
Inws of the Btate of New York™
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345 (u)(1}; * that by 1130 (J) of that form Ware agreed
that any eontroversy with a member arising out of the
termination of his employment shall be settled by arbi-
tration at the instance of any party; ® that the Exehange
approved the application; that Ware's sole remedy was
arbitration; and that a declaration that Art. 11.1 was
invalid under the laws of California would eause Merrill
Lyneh to diseriminate in the admimstration of the Plan
and would deprive it of due process of law,

*“Pula 345, (a) No member or member organizntion shall
{1} permit any person to perform regularly the duties enstorn-
arly performed by o remetersd representative, unless such person
shall have registered with ond 1 scceptoble to the Exchange, . . .7

" Parugraph 30 (] of the Exchange form reads:

Y10} 1 agree that any controversy between me uand ahy . . .
member organisation atizing out of my employment or the termi-
nation of my employment by and with such . . . member organiza-
tiun shall be settled by arbitrarion ai the instance of any such party
in areordance with the Constitution and rules then obiaiming of the
New York Stock Exclhiangs.”

Paragraph 30 (d} of the same form rewsds:

“fd) 1 have read the Constitution and Rules of {he Board of
Governors of the New York Btock Exchange and, if approved, I
hereby pledge myself to abide by the Constitution and Rules of the
Board of Governors of the New York Hrock Exchange ss the same
have been or shall be from time to time wmended, and by all rles
and regulations adopred pursnant to the Consiitution, and by all
practices of the Exchonge.”

Ttule 347 (b} of the New York Btock FExchange, adopted in April
1868, prior to Ware's employment, provides:

“tb) Any comtroversy between a registered representative and
any . . . member organization areng out of the employment or
rermination of employment of sueh registerod ropresentative by and
with stich . . member organization sha!l be settled by arbitration,
ut the instance of any sueh party, in aecordanes with the arbitation
procedure preseribed elsewhere in these rales"

It v thus apparent that 180 (J) of the form follows the language-
of the Exchange'zs Rule 347 (b},
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Merrill Lynch, invoking § 12812 of the California Code
of Civil Procedure® petitioned the state court for an
order directing arbitration pursuant to the gbove gquoted
1380 (J) and Ware's pledge. contained in hig application
for approval of employment, that he would “abide by
the Cionstitution and Rules of the Board of Governors of
the New York Stock Exchange” and that he submitted
himgelf “to the juriadiction of such Exchange.”

Ware opposed arbitration on the grounds that no con-
tract to arbitrate existed between him and Merrill Lyneh ;
that if an agreement to this effect existed, it was a con-
tract of adhesion; and that, since § 16600 made the for-
feiture provision illegal under Californina law, it was not

arbitrable.

" The state trial court, by minute order. denied the
petition to compel arbitration, :

Merrill Lynch then appealed. The California Court
of Appeal held that a written agreement to arbitrate
did exist; that the Exchange form was "“a contractual
agreement’'; and that the “approval and registration by
Merrill Lynch made the application a contract between
the parties.” 24 Cal App. 3d, at 40-41, 100 Cal. Rptr.,
at 785786 The court went on to hold, however, that
the forfeiture clause was invalid and unenforceable under
California law, when applied to California residents, as

(AR 12812 Order to arbitrate controversy, pevhion, determing-
tion of court

“Om petition of a party to an arbitration agreement alleging che
emstence of o written agreement to arbitrate a controversy and that
a party therero refuses to arbitrate mich eontroversy, the eourt shall
grder the petifioner and the respondent to arbitrate the controversy
if it determines that an sgreement (o arbitrate the cobtfoversy
exists. unless it defermines that:

“{n) The mght to compel arbitration has been waived by the
petitioner, or

(b) Grounds exivt for the revoestion of the agreement , . "
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being m restraint of trade. 24 Cal. App. 3d. at 42-43,
100 Cal. Rptr., at 796-797. Cited as supporting authori-
ties were Frame v. Merrdl Lynch, Pierce, Fenner & Smith,
Inc., 20 Cal. App. 3d 868, 97 Cal. Rptr. 811 (1971), where
the same forfeiture clause was held ineffective under
California law, but where the court also held that an
enforceable agreement to arbitrate existed ® gnd Muggiil
v Reuben H Donnelley Corp,, 62 Cal. 2d 239, 398 P. 2d
147 {1965),

Finally, the Court of Appeal, while taking note of
(alifornia's “strong public poliey" favoring arbitration,
held that Merrill Lvnch’s contributions under its Profit

Lo Frame, desided only five months earher, the sume California
Uourt of Appeal reversed a trinl court’s order demying arbitration
and thus seemingly arrived at an altimaete result opposite that
reached 1 the presemt ease, The eourt beld, 20 Cal, App. 3d. at
O71-672, 47 Cal. Reptr., al 513-815, that Frume (like Ware) had
made an sgreement to arbitrate; that there was no basis for using
the doctrine of adbesion to avod arbiteotion; thar the forfeiture
provision of Arm, 1)1 was ineffective under § 16600 that the ngree-
ment’s provision that New York law wae to apply “must oot be
ullowed to defeat’™ the policy of § 16600, that, however, the entire
contract wis not necessanly unlowdful; and that e
‘lntent question exists as to wherher the agreements of the partis
muy be construed as applving only to eneh permissible subjects of
resirainl as bresches of coufidenve and mussppropristion of trade
geprers,  (ther yuestions may be rased se to the time and elreum-
alances of respondent’s emplovinent and the smount of any benefits
entned and rempimng unpaid, Al of these matters, whether they
mvolve guestions of lsw of gquestions of faet sre in the first instance
properly subject to artration.” 20 Cal. App, 3d, st 673, 97 Cal.
Hptr,, at 515
But no mention was miade in frame of §8 2000 and 220 of the State’s
Labor Code, msee n. 8 infra, snd, sz the ecourt later said in
Ware, 24 Cal. App. 3d, a1 43, 100 Cal, Rptr., st 797, “[t]he Frome
court did not eonsder the effect of soomon 224 of the Labor Code on
the arbitration wgreement," Apparently, meither sida m Frame
ganght review by the Califorma Supreme Court
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mharing Plan were wages. within the meaning of §% 200"
and 2297 of the California Labor Code, and that § 220
gave Ware “the right to bring his elaim in eourt in spite
of any agreement to arbitrate.” 24 Cal. App. 3d. at 43—
44 100 Cal. Rptr., at 797-798. Merrill Lynch's petition
for hearing by the Supreme Court of California was de-
nmied without opinion, See 24 Cal. App, 3d, at 45,

11

The broad issue thus presented to us is the extent to
which authority delegated under a federal regulatory
statute pre-empte state law, Bpecifieally, we are con-
cerned with the questions (a) whether, in the context of
_the present case, § 229 of the California Labor Code,
which would preclude compulsory arbitration of wage
disputes, i ineffective under the Supremacy Clause;
{b} whether & 16600 of the California Business and Pro-
fessions Code unduly interferes with federal regulation
of the seccurities industry; and (e¢) whether the Cali-
fornia legislation uneonstitutionally burdens interstate
COMmerse,

A8 200, Debmtions

T As used 1nothis article: (&) ‘Wagee inpludes all amount for lnbor
performed by emplovess of every deseniption, whether the umount
ia fixed or ascertamed by the standard of fime, task, poce, commis-
sion basik, or other method of caleulytion '

PROMY Actions 1o enforce puyvment of wages, effect of arbi-
iration agreements

Actions 1o énforee the provisions of this articls fur the collection
of due end vopaid wages clamed by un individual may be muon-
tawed without regard to the existence of any pnvate agreeiment o
arbitrate, This seetion shall wot apply to claims involving &ny
dispute coneerning the interpretotion or apphcation of any eolleetive
bargaining agreement containing such an prhitration agreement.’

Heetion 229 wae added to the Code in 10538, Cal Stats' 1959,
o 1930, p 4582,
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Bharing Plan were wages. within the meaning of $§ 200°
and 2297 of the California Labor Code, and that § 220
gave Ware “the right to bring his elaim in eourt in gpite
of any agreement to arbitrate,” 24 Cal. App. 3d, at 43-
44, 100 Cal. Rptr., at 797-798, Merrill Lynch’s petition
for hearing by the Supreme Court of California was de-
njed without opinion. See 24 Cal, App. 3d, at 45.

1T

The broad issue thus presented to us is the extent to
which authority delegated under a2 federal regulatory
statute pre-empts state law. Specifically, we are con-
cerned with the questions (a) whether, in the context of
.the present casc, §220 of the Califormia Labor Code,
which would preclude compulsory arbitration of wage
disputes, is ineffective under the Supremacy Clause;
i) whether & 16600 of the California Business and Pro-
fessions Code unduly interferes with federal regulation
of the sccumties industry; and (e} whether the Cali-
fornia legislation unconstitutionally burdens interstate
COMmerase,

“ 4R 200, Definitions
Az uzed s this article: (&) "Wages ineludes all amount tor labor
performed by emplovess of every deseription, whether the amount
i fixed or gseertained by the standard of fime, task, moce, commiz-
sion basis, or other method of ealeulation '
TR Actions to enforce payment of wages; effect of arbi-
Tration AgTacmments
Actions 1o enforve the provisions of ths article for the vollection
of doe and unpaid wagea clamed by an individual may be mmn-
tained without regard to the exmtence of any private ugreement to
arbitrate, Thi: section shall not apply to claims involving any
dispure conesrping the interpretation or appheation of sny collective
bargaming agreement contgining such an arhitration agreement.'
Section 220 was addsd te the Code m 1839, Cal Btats! [958,
o 1939 p 4532,
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Tn order to resolve these questions, we think it neces-
sary to review the prineiples of stock exchange pre-
emption delineated in thia Court’s decision a decade ago
in Silver v. New ¥ork Stoch Exchange, 373 U. 5, 341
(1963}, and to examine the geneses of the federal Act
and of the California statute

A. In Silver the Court considered whether, and to what
extent, the federal antitrust laws apply to securities ex-
changes regulated by the 1834 Act. It held that the
roere passage of the Act did not effect, pro tanto, a repeal
of the federal antitrust lawa, but that particular instances
of exchange regulation that fall within the scope and
prurposes of the Act may be justified and will be upheld
against antitrust challenge. fd., at 357-361, With re-
spect to the specific question there presented, it was clear
that the New York Htock Exchange had exercised its
“tremendous economic power,” 1d., at 361, against two
nonmembers by discontinuing their direst wire-telephone
connections with members of the Exchange without
notice, hearing. or statement of reasons. It was the
Court’'s view, under the eircumstances, that propedursl
guarantees were necessary il order to protect against

them_uﬂantihrust practices and to provide the
“extremely beneficial effect in keeping exchange actiou
from straying into arcas wholly foreign to the purposes
of the SBecurities Exchange Aect.” {fd, at 362, See also,
Ricer v. Chicage Mercantile Exchange, 408 11, 5 285,
300-301 (1973)

[n contrast with Silver, we are not confronted here
with eonflicting federal regulatory schemes, The present
controversy concerns the interrelationship between stat-
ntes adopted. respectively, by the Federal Government
and a State. The analytical framework of Silver is
instructive, nonetheless. There the Court reviewed
carefully the regulatory securities exchange scheme that
Congress had adopted in order to identify the character
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and purposes of the Aect and the extent to which instances
of exchange self-regulation were necessary to the further-
ance of congressional aims and objectives. 373 U. 8, at
349-361. It was mindful, also, of the purposes hehind
the conflicting statutes which, in that case, were the
antitrust laws. So here, we may not overlook the body
of law relating to the sensitive interrelationship between
statutes adopted hy the separate, vet coordinate, federal
and state sovereignties. (ur analysis is also to be tem-
pered by the conviction that the proper approach is to
reconeile “the operation of both statutory schemes with
one another rather than holding one completely ousted.”
Id., at 337" The principle that emerged from Silver,
and the premise upon which the Court based its judg-
ment, was that conflicting law, absent repealing or exelu-
sivity provisions, should be pre-empted by exchange self-
regulation “only to the extent necessary to protect the
achievement of the aims of the Securities Exchange Act.”
fd., a1 361.

B. The Securities Exchange Act of 1934, as amended,
‘15 U. 5. C. §§ 78a to 78hh-1, “regulates securities mar-
kets and the business of securities brokers and dealers,”
Report of Special Study of Sesurities Markets of the
Securities and Exchange Commission, H. R. Doe. No. 95,
Pt. 1, 88th Cong., 1st Sess, 3 (1063). Two types of
regulation are reflected in the Act. Bome provisions
impose direct requirements and prohibitions, Among
these are mandatory exchange registration, restrictions
on broker and dealer borrowing, and the prohibition of
manipulative or deceptive practices, Other provisions

" Thi= approach 12 supported by deeisions extending back to the
turn of the century, Flonde Lime & dvocado Growers, fne. v. Poul,
37d U, 8, 132, 142 (1963) : Hurgn Portlend Cement Co. v. City of
Betroit, 362 U, 8. 440 (1960) ; Iniernational Azgn. af Moohimets v,
Fareales,. 356 1T, 8. 617 (1968); Unien Brokerage Co, v. Jensen, 322
U0, 5. 202 (18d4): Sgvage v. Jones, 235 U B, 01 (1612),
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are flexible and rely on the technique of self-regulation
to achieve their ohjectives. [fbid. Supervised self-
regulation, although eonsonant with the traditional pri-
vate governance of exchanges, allows the Government to
monitor exchange husiness in the public interest! ME.
JusTice Dovcras, when he was Chairman of the Securi-
ties and Exchange Comssion, observed that this per-
mits the exchanges to “take the leadership with Govern-
ment playing a residual role. Government would keep
the shotgun, so to speak, behind the door, loaded, well
oiled, cleaned, ready for use but with the hope it would
never have to be used,” W. Douglas, Democracy and
Finance {Allen Ed, 1940) 82,

The Act provides for stock exchanges to be registered
by the Commission. §8. 156 U. 8 C. §78f. It out-
laws securities transactions conduocted on unregistered
exchanges, §5, 15 U, & C. §78e, It conditions reg-
istration on & showing that the exchange has rules
that are “just and adequate to insure fair dealing and
to protect investors.” §6(d), 16 U. 8. C. § 78f (d).

8The first attempl ar exchange regulation arose after the panic
of 1807 when, in response fo public coneern over specularion, Presi-
dent Theodore Roosevelt urged Congress to tnke action. 42 Cong,
Rec, 1347, 148 (1908), Nothing of signifieance happoned, however,
until after the 1929 stock market crash, It became appsrent that
"tropesctions 1m sepurities 6 commonly eonducted upen securities
oxchanges and over-the-counter markets are affected with 4 national
publie interest which makes it meceesary to provide for regulation
and control of such transuctione and of practices and of matiers
related therera.” Securities Exchonge Act of 1934, §2. 15 U. 8. C
£ 7Hb, Self-regulation was adopted a8 & means of policing the
exchanges. The tradition, ds has been noted, had been one of self-
governance; the finaneis! commuonity was strongly opposed to gov-
ernmental eontrol of daily cxehange business; and the task was
deerned to be of such magnitude that Government simply could not
regulate effeerively every pspect of the wndustry. Commend, 48
Mmn. L, Rev., 687-598 (1964); L. Loss; Beeurities Regulation, Val,
2, pp. 1175-1178 (1861}, and Vol & pp 3185-3139 (1963).
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An exchange seeking registration must also meet other
requirements. It must agree “to enforce so far as is
within its powers compliance by its members" with the
Aet and the Commission's rules and regulations there-
under. §6 (a)(l1), 15 U. 8. C. §78f (a)(1). It must
include in ite rules a provision for the disciplining
of a member “for eonduet or proceeding inconsistent
with just and equitable principles of trade.” §6 {h),
15T, S.C. §78f (b). And it must supply to the Com-
mizsion copies of its constitution, articles of incorpora-
tion, and bylaws, and such data or other information as
the Commission may require “as being necessary or
appropriate in the public interest or for the protection
of investors,” §8(a)(3} and (2), 15 U. & C. § 78f (a)
13) and (2).

The Commission’s direct authority with respect to
exchange self-regulation iz supervisory. Apart from its
raspun:itl;iities in regigtering exchanges, the Commigsion
may “alter or supplement” the rules of an exchange if
such action 1s “necessary or appropriate for the protec-
tion of investors or to insure fair dealing in securities
traded in upon such exchange or to insure fair ad-
ministration of such exchange.” §19(b), 15 U. 8. C.
§ 78 (b)."™ This authority, however, relates to 12
designated subject areas and "similar matters.” fbid.
As a consequence, some exchange rules are not subject
to direet Commission serutiny, fn re Rules of the New
York Stock Exchange, 10 8. E. C, 270, 204 (1941}, and,
instead, if they do not operate contrary to the interests
of insuring fair dealing and proteeting investors, would
kindle no federal euriosity and would serve no identifi-

W The Commiszion also has brosd rule-making power under the
Act.  Bee, for example, 8§ 8, 9, and [1, 15 U}, 8. C. §8 78h, 78, and
78k, No guestion i presented in this ease s to the authority of

5 to promulgate tiles affecting the operation of stock

exchanges,
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able public purpose. It is to be noted, moreover, that
the Commission has exercised ita direct supervisory power
sparingly, Securities Industry Study, Report of the
SBubeommittee on Securities, Committee on Banking,
Housing and Urban Affairs, 8. Doc, No. 83-13, 93d
Cong., 1st Sess., 180 (1973)

Apart from registration and direet Colnmission super-
vigion. the only other qualification on exchange autonomy
is the statutory requirement that any rules promulgated
and enforced by an exchange not be “inconsistent with
this [Act] and the rules and regulations thereunder and
the applicable laws of the State in which it iz located.”
§6(e), 15 L. 8. C. §78f (¢)

From this review of relevant portions of the Act, it
is apparent that Clongress accorded maximum scope to
gelf-regulation, and reposed powers in the Commission
“to be exercised as needed but 10 such manner as to allow
maximom initiative and responsibility to the self-
regulators.,” Report of the Special Study, supra, Pts.
4.6 at 726. In the words of the Senate Report issued
at the time of enactiment,

“Thus the initiative and responsibility for promul-
gating regulations pertaining to the administration
of their ordinary affairs remain with the exchanges
themselves. It is only where they fail adeguately
to provide protection to investors that the Commis-
sion is authorized to step in and compel therm to do
go.” 8. Rep, No. 792, 73d Cong., 2d Sess, 13
(1934)

It 18 thus clear that the congressional aim in super-
vised self-regulation iz to insure fair dealing and to pro-
tect investors from harmful or unfair trading practices.
To the extent that any exchange rule or practice contra-
venes this poliey, or any authorized rule or regulation
under the Act, the rule may be subject to appropriate
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federal regulatory supervigion or aetion. Correspond-
ingly, any rule gr practice not germane to fair dealing
or investor protection would not appear to fall under the
shadow of the federal umbrella; it is, instead, subject to
applicable state law.

(. On the other side arc the California statutes. By
the addition of § 229 to its Labor Code in 1859 California
codified for the wage earner, with the solitary collective
bargaining agrcement exception, a right of aetion to
recover due and unpaid wages from his employer, regard-
less of the existence of any private agreement to arbi-
trate  Selected 1939 Code Legislation, 34 Cal St, B. J.
581, 706-707. This was due, apparently, to the legisla-
ture’s desire to protect the worker from the exploitative
employer who would demand that a prospective employee
sign away in advance his right to resort to the judicial
gystem for redress of an employment grievance. The
statute’s legislative history ig sparse, but the exception
carved out for eollective bargaining disputes provides the
obvicus eonclusion that it was the individual, nonunion

-and otherwige unprotected wage earner who was the
intended beneficiary of the State's grace in providing this
remedy. This conclusion is fortified by the fact that
$ 200 (a) of the Code defines “wages” broadly o inelude
“all amounts for lahor performed by employees of every
deseription, whether the amount is fixed or ascertained
by the standard of time, task, place, commission, basis,
or other method of caleulation.” And the California
court itself has noted “the established policy . . . of pro-
tecting and promoting"” the right, * ‘favored’ in the law,”
of the wage earner “to all wages lawfully acerued to
him.” Ciiy of Ukiah v. Fones, 64 Cal, 2d 104, 108, 410
P. 2d 369, 371 (1966). It may be, too, that the legisla-
ture felt that arbitration was a less than adequate pro-
teetion against awarding the wage earner something short
of what was due compensation. In any event, there is
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the harder substance of California case law. In Local
654 v, Color Corp, of America, 47 Cal. 2d 180, 302 P, 204
(10567, decided prior to the addition of §220 to the
Labor Cods, the court held that the then § 1280 of the
State's Code of Civil Proeedure, providing for the
enforcement of an arbitration clause in a contract and
characterizing it a& “irrevocable,” was subject to waiver
or mutual reseission, The statute provided that arbi-
tration was required “save upon such grounds as exist
at law or in equity for the revoeation of any contract.” *?
California, thus, does not exclude a remedy available at
law or in equity for the revoeation of any contract that
happens to contain au arbitration eclause.

This eonclusion as ta the broad and liberal intendment
of § 220 is reinforced by the Court of Appeal’s observa-
tion in the present case, 24 Cal, App. 3d, at 4445 100
Cal. Rptr., at 798, that the State’s Arbitration Act,
revised in 1961, embraced no attempt to change the right
of action first accorded the wage earner only two years
earlier in 1959, The record is elear, moreover, that legis-
lative attention was drawn in 1961 to § 220, The Cali-
fornia Senate was asked to reconsider its unanimous vote
in favor of the Arbitration Act on the ground that there
was legislative uncertainty as to its effect upon § 228,
2 Journal of the Senate 2215-2218 (May 4, 1961), The
motion to reconsider was later waived, and the bill was
transmitted to the Assembly. [Id, at 2287 (May &
1961). Thus, the Senate had in mind the rights accorded
wage earners by § 220, and those rights were placed in
foeus with the "historie friendliness of California to the
ihstitution of arbitration.” E. Feldman, Arbitration
Modernization—The New California Arbitration Act, 34

Y Bestion 1280 wiw repeiled and replaced in 1960 to muke the
eving clsure now read, "save upon such grounds ns pxist for the
revoeation of uny contract ™ Cul, Stats, 10861, o, 461, pp, 1541-1543,
§§1 and 2,
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So, Calif. L, Rev. 413, 414 (1961). Section 229 thus sur-
vived subsequent legislative serutiny and has now mani-

" 7 fisted iteelf as an important state poliey through inter-
,’-/ pretation by the California eourts.

(One might also consider, as the respondent suggests
here, the California antitrust polictes embodied in § 16600
of the Business and Corporation Code, quoted, ante,
p. —.  This statute hag been in effect for many years
and iz well entrenched in case law and in commentary.™
We need not pursue in depth the policy considerations
supporting this statute because, in our judgment, § 16600,
standing alone and apart from § 229, under existing case
law, would not provide the necessary support to uphold
a challenge to arbitration. Our inclination in this re-
spect 18 buttressed by the different results reached by
the California Court of Appeal in this case and in Frame,
supra, respectively. In Frame, the court decided that
the “strong California publie policy” against restraining
one from engaging in a lawful business foreclosed the ap-
plication of the more permissive New York law to the
forfeiture provision of the profit-sharing plan. Although
California publie poliey thus served to nullify the con-
tract's forferture provision, srbitration, nonetheless, was

— ot eenelided. By way of contrast, the present case
provoked a elaim under §220, in addition to Ware's
relianee on § 16600, in the face of Merrill Lyneh’'s mo-
tion to compel arbitration. The California court declared
again that the forfeiture clause was invalid but, in addi-
tion, held that the arbitration clause was unenforceable,
relying on § 16600 and § 229, respectively. With this
analysis of the gtate statutes made by the California
court, we rest on that court's interpretation of state law
and do not, and in fact cannot, disturb its determination

12 B ritations following § 16600 jn Wests Ann. Celif. Bus. &
Praf. Code, p. 41, et seq.
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that under those statutes arbitration will lie in the one
instance but not in the other.

With thie background, we turn to speeific arguments
advanced by the petitioner here,

III

A, Mermill Lynch suggesta that Rule 347 (b) of the
New York Stock Exchange, set forth in n, 3, supre,
falls under the Exchange's mandate to protect the in-
vesting public and to insure just and equitable trade
practices.” Its contention is that confidence in the in-
dustry and in the integrity and ability of its members
has been jeopardized by failures of major brokerage
houses with consequent substantial loszes to the publie,
Investor confidence would be further undermined, it
is said, by protracted litigation between member firms
and their employees over disputes that arise out of em-
ployinent relationships; public airing of every claim
of thia kind will erode confidence in the market: and
arbitration, on the other hand, will internalize these
disputes and provide an expeditious and economieal
method of resclution by arbitrators familiar with in-
dustry customs and practices,

Ag 13 seen by our discussion above, §§ 6 (d) and 19 (b)
of the Act, 15 T. 8. C, §§ 78f (d) and 78s (b)), establish
the measure of congressionally delegated authority for
self-regulation in the national interest. Section 6 (d)
requires that exchange rules be “just and adequate to

18 The phruse "just sand equitsble trade practiees” does oot have
ita verbutim eounterpart in the statute. It would be inappropristely
nged to justify Rule 347 (b). This 13 because the standard refers to
rules ndopted pursuant to §8 (h) of the &er, 15 U. 8. C. § 78i (b},
providing for the expulsion, suspension or diseiplining of & member
“for conduct or preceeding meonmstent with just and equitable prin-
ciplee of trade Arbittation is not the type of diseiplinary ruls
that § 6 (b) contemplates.
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insure fair dealing and to protect Investors” Section
18 (b) gives the Comimission limited power over certain
types of exchange rules “for the protection of investors
or to insure fair dealing in securities” or to “insure fair
administration” of the exchanges Measured by these
standards, we conclude that the poliey arguments ad-
vanced by Merrill Lynch do not require pre-emption of
contrary state law by Rule 347 (b).

To begin with the obvious, there iz nothing in the Aet
and there is no Commission rule or regulation that speci-
fies arbitration as the favored means of resolving
employver-employee disputes.' It is also clear that Rule
347 (b) would not be subject to the Commission’s madi-
feation or review under § 19 (k). The United States,
as amicus, concedes as much. and we conclude, as the
Government suggests, that the relationship between com-
pulsory employer-emplovee arbitration and fair dealing
and investor protection ig “extremely attenuated and
peripheral, if it exists at all.” Brief for the United

. 4 Az noted above, ante, p, — the Commission’s veview power
over exchange rules & cireumscribed by certnin subject matter limi-
tations expheitly eoumerated in § 19 (h). None of the subject
matter calegories suggests thar the Commission hus review authority
with respect to a rule reguiring arbitration of emplover-employes
disputes,

19 This Court and other federal eourts, of course. have endorsed
the sultability of srbitration to resolve federally created rights.
Wilko v, Swan, 348 T. 8, 427, 431 (1853} (Coenen v. B. W. Press-
prich & Co., 453 F. 2d 1209 (CAZ 1972), eert. denied, 406 1. 2. 949
(1972}, Bee other rases eited by Ma Jvstice Walre in his dissent-
ing apinion in {7, 8. Bulk Carrters, fne. v. drguelles, #00 U, 5. 351,
a74375 (1871), These caser, however, roncern zituationg where a
federal aet itzelf haw provided for arbitration. Yet in Wilko w
Swan sn investor customer's agreement to arbitrate was held void
under § 14 of the Rcrurities Aet of 1933, 15 U, 8. C. § 770, notwith-
standing the provisions of § 3 of the Arbitration Ast, 0 T, B, C. §5,
Bee Perma Paint Corp, v. Flood & Cowkiin Mfp. Co,, 358 U, 8 335
(1967].
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States 9. Merrill Lynch has not alleged that arbitration
will effect fair dealing or result in investor proteetion,
It suggests only that investor eonfidence not be shaken
further by public airing of employer-employee disputes.
There 18 no explanation of why a judicial proceeding,
even though publie, would undermine investor confiflence.
It is difficult to understand why muffling a grievanee in
the cloakroom of arbitration would prevent lessening of
confidence in the market. To the contrary, for the gen-
erally sophisticated investing public, market confidence
may tend to be restored in the light of impartial public
court adjudieation. Furthermore, it should be apparent
that, so far as investor confidence i conecerned. eom-
pulsory arbitration of a labor dispyte is no substitute
for direct effective diseiplinary action against any abusive
exchange practice. Other rules of the exchange ssrve
this very function, Rule 345 (b), for example, permita
the exchange to disapprove, and thereby to forestall, the
employment of any person, and Rule 345 (¢) spells out
punitive measures for “conduct inconsistent with just and
equitable principles of trade,” or “acts detrimental to
the interest or welfare of the Fxchange.” or “conduct
contrary to an established practice of the Exchange.”
These measures, designed to insure fair dealing and to
protect investors, are of the kind direetly related to the
Act’s purposes and ordinarily would not be expected to
yield to provisions of state law.

B. Rule 347 (b} cannot be categorized, as the peti-
tioner suggests. as part of & need for uniform national
regulation. There is no revelation in the Act or in any
Commission rule or regulation that nation-wide upi-
formity of an exchange's housekeeping affairs is neces-.
sary or desirable, And Merrill Lyneh has not demon-
strated that national uniformity in the area of wage
claims is vital, in some way, to federal securities poliey..
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Convenience in exchange management may be desirable,
but it does not support a ples for uniform applieation
when the rule to be applied iz not pecessary for the
acievemnent of the national poliey obyeetives reflected in
the Act. Indeed, Congresa, in the seeurities field, has
not adopted a regulation system wholly apart from and
exelusive of state regulation, Cf Rice v. Sante Fe Ele-
vatar Carp., 331 U, 8, 218, 234-230 (1947): Campbell
v. Hussey, 368 T, 8, 207, 302 (1061). Instead, Congress
intended to subject the exehanges to state regulation
that iz not meonsistent with the federal act, Section
6 (e), 156 U. 8. C. § 78f (), explicitly subjects exchange
rules to a requirement of consistency with the Act “and
the applicable laws of the Btate in which it i loeated,”
“Where the Government has provided for collaboration
the eourts should not find confliet.” I'nion Brokerage
Co. v, Jenren, 322 U, 8, 202, 200 (1944). And we ob-
served in Silver that the scheme of self-regulation pro-
vides in some cases for no ageney check on exchange
behavior and, therefore, “{s]ome form of review of ex-
change self-policing, whether by adminigtrative agency
or by the courts. is . ., . not at all ineompatible with
the fulfillment of the aims of the Beeurities Exchange
Aet 2V3 U, 5., at 354,

C. It is sl=o argued that the applicable state laws
referred to in § 6 {e) are the laws of the State in which
the exchange itself 13 located., Thus, beeause the New
York Stock Exchange iz in the City of New York, it
i said that “the applicable laws" are those of New York,
and that the California court was in error in not applying
New York law that would have compelled arhiteation
of thiz dispute and would have validated the forfeiture
provigion of the Profit Sharing Plai,

We are not persuaded that this is what Congress ina
tended, Beetion 8 (¢) has no indepentlent existenee cre-
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ating some sort of spurious uniformity of application for
all States. [t has meaning only in the context of the
assertion of a federal interest, and it hinges on our de-
termination that the partieular rule be integrally related
to or substantially effect the aims and purposes of the
Act, [t merely requires that any exchange rule adopted
outside the context of the Act be consisten{ with the
laws of the State in which the exchange is loeated.™

[f the rule ia sought to be enforced in another State,
normal confliets principles come into play, and the rule’s
effect depends on the resolution of that conflict. Were
this not so, there would be no purpose behind the ehoice
of law clause in the Profit Sharing Plan itself, More
importantly, the uniform application Merrill Lyneh's
interpretation of the Act would purportedly foster is seen
to be ephemeral when one considers that broker-dealers
like petitioner are also members of exchanges located
outside New York, and are therefore subject, under the
“state of location” theory, to other States' laws. In
effect, we are asked to sacrifice the individual's expecta-
tion of uniform treatment in the State of his residence
for uniformity of application of the effect of an ex~
change's rules. We decline to do 8o because we believe

18 The Aet contsine other provisons indiesting the ntent of
Congresa that state law continues to apply where the Aet it=elf does
tot, Thus, §25{a}, 16 U, 8. C, § 78hb {2}, states thai the rights
and remedies provided by the Aet “shall be m addiion tp gny and
all other rights and remedies that may exist at law or in equity.”
1t further provides that nothing 1o the Act "shall sffect the junsdic-
tion of the securites commsswom . of anv Btate . | msofar as it
does not confliecd with the provisons” of the Aet “or the rules and
regulations thereunder” Bection 28 (b)), 16 U. 8. € § 78bb (b),
provides that nothing in the Act “shall be construed to modify exist-
g law . with regard lo the tinding effent of [exchange]
getion taken to settle disputes between itz members QN ARy
person who has agreed 1o be bound thereby
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that Congress intended that those elements of the old
regime of complete self-regulation, that is, those elements
not related to the federal objectives, be subject to state
law and to established conflicts prineiples when their
application out-of-State comes into controversy. After
all, a stock exchange is organized as an association in
accordance with the laws of the State of its location,
Any agertion of extraterritorial jurisdiction eontends, of
course. with the publie poliey of the State in which this
jurisdiction is sought. To aseribe more to § 6 {c) would
be contrary to the congressional schemme and to what
might be regarded gs common sense.
D. Mg. Justice BrENwan has stated,

“The principle to be derived from our decisions is
that federal regulation of a field of commerce should
not be deemed preemptive of state regulatory power
i1 the absence of persuasive reasons—either that the
nature of the regulated subject matter permits no
other coneclusion, or that the Congress has unmis-
takably so ordained.” Florida Lime & Avocado
Growers, Inc, v, Paul, 373 U, 8. 132, 142 (1863).

In other contexts, pre-emption has been measured by
whether the atate statute frustrates any part of the pur-
pose of the federal legislation. Coloardo Anfi-Diserimi-
nation Comm'n v. Continental Afr Lines, fne., 372 T, 5.
714, 724 (1963); Perez v, Campbell, 402 U, 8. 637
{1971); Rice v. Board of Trade, 331 U. 5, 247, 253-255
(1847} And only last term Mg. JusTice DovcLas, in
speaking for the Court. observed that while prior cases
on pre-emption “are not precise guidelines,” because “each
turns on the peculigrities and special features of the
federal regulatory scheme in question,” it is where there
is in exigtence a pervasive ahd comprehensive scheme of
federal regulation that pre-emption follows in order to
fulfill the federal statutory purposes. City of Burbank
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v, Lockheed Air Terminal, Inc,, 411 U, 8. 624, 6383639
(1973).

In the area of regulation that we are considering here,
California has manifested a strong poliey of protecting
its wage earners from what it regards as undesirable
economic pressiures affecting the employment relation-
ship. These policies prevail in the absence of interfers
ence with the federal regulatory scheme. We find no
such interference and we also find in the structure of the
Act an intent on the part of Congress that state policies
in this ares should operate vigorously.

E. Tt is suggested, finally, that the petitioner’s Profit
=haring Plan operates on a national level ; that it is open
to all eligible Merrill Lynch employees in the United
States; that the respondents’ employment is interstate
in nature, as is Merrill Lynch's business; and that the
application of the California statutes would unduly bur-
den interstate commerce.

What has been said above provides the answer to this
argutnent. It is in line with the principle, long estab-
Tisher, that the National Government's power, under the
Commerce Clause, to regulate commerce does not exclude
all state power of regulation. Southern Pacific Co. v.
Arizona, 325 U. 8. 761, 766767 (1043); Brotherhood of
Locomotive Firemen & Enginemen v. Chicago, B, I. &
P.R. Co., 3031 8. 129 (1968); Huron Portland Cement
Lo, v, Detroit, 362 U, 8. 440 (1960).

The judgment of the Court of Appeal is affirmed.

It 15 30 ordered.
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