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. UMMARY : In an action broug by rZs:p in the USDC - 4

et

for the N.D, Ill. (Lynch) alleging material misrepresentations

i

and omissions, in connection with resp's purchase from petr of
T e m—— N i %

3 foreign business entities, in wviolation of § 10(b) of the

Securities Exchange Act of 1934 and Rule 10b-5, and common law

fraud, deceit and breach of expressed contractual warranties, petr
e e -

QJ moved for a stay of the District Court proceedings pending arbi-

tration of the dispute in accordance with the terms of the acquisition

et e f
whaps & JOMCNS) Lalig iz depiriol
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contracts and Instituted arbitration proceedings. The
-p___-___.—__‘

District Court, on the basis of Wilke v. Swan, 346 U,5. 427

e

(1953), denied the stay and enjoined petr from proceeding with

EEEEEEEEEEE: CA 7 (Grant, P.J., Gordon, D.J.) affirmed, one
judge (Stevens) dissenting.

2. TFACTS: Resp Alberto-Culver [A-C] manufactures and
sells cosmetics In domestic and International markes and is

centered in Tllinois. Petxr Scherk 1s a German citizen rEEEEEEg

in Switzerland who formerly was engaged in the manufacture and
sale of cosmetics in western Europe through a sole proprletorship
manufacturing facility in Berlin [FLS] and a Liechtenstein holding
company [SEV] licensing the sale and distribution of resp's
cosmetics on an International basis under a wvariety of trademarké.
Petr also owned another German business entity [Lodeva] which was
and remains dormant.

Beginning in 1967, A-C commenced negotlations with Scherk

e e

to acquire petr's 3 businesses. Apreement was reached in Illinois

——

o ' .
in 1968 on the basic provisions of the acquilsition agreement, the
agreements were ultimately signed, after further negotiations, in

Vienna in January 1969, and the closing was in June 1969 in Geneva.

The agreement provided that SEV, an entlty whiech had no U.S. counter-

e

part, would be converted tec a stock corporation and A=-C would acquire

e T =

+ 100% of the stock. It also provided that as to the acquisition of

P

SEV and FLS:

"The parties agree that if any controversy
or c¢laim shal} arise out of this agreement
or the breach thereocf and either party shall
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request that the matter be settled by
arbitration, the matter shall be settled
exclusively by arbitration in accordance
with the rules then obtaining of the
International Chamber of Commerce, Paris,
France. . . . All arbitration proceedings
shall be held in Paris, France, and each
party agrees to comply in all respects
with any award made in any such proceeding
and to the entry of a judgment in any
jurisdiction upon any award rendered in
such proceeding. The law of the State of
Illinois, U.5.A, shall apply to and govern
this agreement, its Interpretation and
performance."”

Nearly a year after the closing, A-C discovered that the trademark

et T

rights it had purchased were "subject to substantial encumbrances,"

T

as the CA put it. As a result, A-C sought to rescind the purchase

wegreement and offered the business back to Scherk who refused to

accept it. Scherk started to institute arbitration in early 1971,
but did not file a request to arbitrate with the International
Chamber of Commerce [ICC] until November; in the interim in June,

resp brought the present sult based on securities and common law
e e T e

—

g SR

fraud, In addition to unsuccessfully moving for dismissal on
;;;;;us grounds not in issue here, including failure to state a
cause of action under the Securities Exchange Act, petr moved for
a stay of the District Court action pending arbitration before the
ICC. The District Court denied the motion and enjoined petr from
continuing with the arbitration proceedings; on interlocutory
appeal, the CA affirmed.

3. THE CA DECISION: The CA majority approved of the Distric:

Court's reliance on Wilko v, Swan, supra, where this Court held, in
a suit by a customer agalnst a securities brokerage firm, that an
e e : - g ——
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agreement to arbitrate a future controversy contained in margin
L e

s

agreements was a "stipulation" waiving the right of a security buyer

to select a judicial forum for determination of claims which might

———

later arise under the Securities Act of 1933 and was, therefore,

void under § 14 of the Act, 15 U.S.C. § 77n, which renders voild

"[a]lny condition, stipulation or provision binding any person ac-
i s e ————

I"_'_-___-_‘_H-_.T-_ ke
quiring any security to waive compléince with [the Act or SEC rules].
-_-_ﬂ—-_._._._.-—-_.___‘_-_-_.___.-o—-'--.________ i __-___-______—--

The Court noted in Wilko that two conflicting policies of Congress,
one favoring the use of arbitration and the other protecting the
rights of investors and forbidding waiver of those rights, were
involved, and decided "that the intention of Congress concerning the
sale of securities is better carried out by heolding invalid such an
agreement for arbitration of issues arising under the Act." 346 U.S.,
at 438, The CA majority rejected petr's attempt to distinguish

Wilko on the ground that a domestic transaction was involved there

‘and the rule should be otherwise when dealing with International

transactions under the approach of M.S. Bremen v. Zapata Off-Shore

i

e e———

Co., 407 U.8, 1, which held that a forum-selection clause contained

in a towing contract negotlated at arms-length by experienced
businessmen, providing for the litigation of any dispute in the

High Court of Justice in London, should be specifically enforced by

U.5. courts unless it could be shown that enforcement would be
unreasonable and unjust, or that the clause was invalid for fraud

or overreaching. Zapata did not involve the sale of securities and
: =
was therefore not controlling.

——— e
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Judge Stevens, in dissent, recognized that the relevant
m
statutory language In § 29{a) of the 1934 Act, 15 U.5.C. § 78Bcec(a)
(App., at 38), was substantially identical to that in § 14 of the
1933 Act and it was therefore not easy to distinguish this case
from Wilko. Nonetheless, he urged that § 29(a) should permit

enforceability of certain agreements to arbitrate disputes which

involve a claimed violation of the 1934 Act, because enforcement in

R —

some circumstances, including the present ones, would not be

e e e e it

contrary to the policy of the Act and, in such situations, the

e e —— o

stronger policy mandated by § 201 of the Federal Arbitrationm Act,

e STl i — Y

= Tt — —— o

9 D.8.C. § 201, which provides for the enforcement in U.S. courts of
the 1958 Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, should override. Stressing the recognition in |
Zapata of the expanslon of American business abroad in the last 20
years, and the broad coverage of the 1934 Act to situations where
the controversy 1s not between the Bophisticatéd securities dealer
and the average much lesgs informed investor, but where Rﬁle 10b-5

is applied to ”negatiated transactlions in which the amount at stake
typlecally justifies an Independent audit or other verification of the
property being purchased or sold, and the transfer of securitiles 1is
a function of the form in which the parties elect to cast their

transaction," J. Stevens thought there was correspondingly less

‘justification for ﬁfaﬁiazting walver of the right to sue in the

ey
district courts for securitles viclations. In thls case, the

-\._____,_..._.‘\-_.___'__“-_'_'_-_._____._'_____
dispute was covered by contract warrantlies and the trademark

deficiencies were subject to pre=-closing verification by a sophisti-

cated American business concern so that including the "fraud"
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langﬁage of 10b~5 in the complaint is far less significant than
the desirability of having the ICC arbitrate the "questions of
foreign law'" which should determine the parties' rights in ac-
cordance with the arbitration clause In the acquisitlon agreements.

4. CONTENTIONS :

a, Petr flrst contends that the CA lgnored and
effectively nullified the policy of Congress as expressed in the
1970 Federal Arbitration Act, 9 U.5.C. § 201, et. seq. Resp answers
that Wilko and § 29(a) of the 1934 Act invalidate agreements to
arbitrate future disputes under the 1934 Act, especially in situations
as here, where the petr violated the Act within the United States.
Moreover, the 1958 Convention (attached as an appendix to the
response) explicitly provides that a court of a contracting party
need not refer a dispute to arbitration i1f it finds the agreement
to arbitrate ''mull and void," Art. II § 3, and that enforcement of an
award may be refused if the arbitration agreement '"is not valid under
the law to which the parties have subjected it," or the "recognition
or enforcement of the award would be contrary to the public policy
of [the] country" asked to enforce or recognize the award.

b. Petr next contends that the policy considerations
found controlling in Zapata apply with equal force to th?lissue o%{
enforcing arbltation clauses in international cemm%géjﬁé in arm's
length bargaining between sophisticated businessmen. Resp considers
Zapata inapplicable because it did not Involve an alleged violation
of a federal statute providing for exclusive jurisdiction in the

federal courts, as is provided for securities violations, and for
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no walver of rights under the Act as does § 2913). Moreover,
Zapata itself noted, 407 U.S., at 15, that a '"contractual choice-
of-forum clause should be held unenforceable if enforcement would
contravene a strong public policy of the forum in which sult is
brought, whether declared by statute or judicial decision."

¢. Petr suggests Wilkc should be reexamined in the
context of sophisticated businessmen of equal bargaining strength
operating in International commerce, along with the lines of
Judge Stevens' dissent. Resp urges that ﬁi;gg controls and that

the Court recognized in Superindendent of Insurance v. Bankers Life

and Casualty Co., 404 U,S. 6, 10, that "the Act protects corporations

as well as individuals who are sellers of a security."

d. Finally, petr invokes the specter of wide-ranging.
detrimental effects on international commercial transactions in
which American businesses participate 1f, contrary to agreements to
arbitrate before intermational tribunals, they can avoid arbitration
and sue in the federal courts. Resp replies that no such effects
will occur and all that 1s involved here is requiring foreigners who
do business in this country to comply with our securities laws.

5. DISCUSSION: The csnflicting policies which the Court

in Wilko considered "not easily reconcilable'" are perhaps even more

irreconcilable in this case where the 1934 Act is being applied to

e

——

an alleged fraud viclation arising from the acquisition by one

sophisticated investor of the stock of another and where the element

—

e

s

o

\of international commercial transactions is involved, with the

attendant policy conslderations the Court reccgniéed in Zapata. In



3

i B

short, there is much merit in Judge Stevens' dissent below.
i

Still, fraud is the central t;;éet of the securities laws, even

i1f common law actions are also avallable for remedy of the
fraudulent activities, and Wilko found the balance te be in favor
of application of the non-waiver provisions of the Acts. There
is no indication that the Federal Arbitration Act's adoption of
the 1958 Convention on Recognition and Enforcement of Foreign
Arbitral Awards was meant to express any greater policy in favor
of arbitration than the older provisions of the Federal Arbitration
Act na found so important in Wilko as to override the Securities
Act's non-walver provisions. Indeed, the provisions cited by resp
are whnlly_fcnﬁistgnt with the Wilko approach. Thus, unless the
Sonie deiives to constinr DIEESIAG vaLes apilloabTe When th
securities violation is alleged to have occurred between businessmen
of equal bargaining strength negotiatignjin international commerce,
Wilko was correctly applied by the CA, and the petn should be
denied,

There is a response.

12/28/73 Varat CA and DC Opinions
in Petition
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Supreme ourt of the Fnited States M

e Waslington, D. (. 20513

CHAMBERS GOF
JUSTICE WitLiaM H, REHNQUIST

april 29, 1974

Re: HNo, 72-7Bl - Scherk wv. Alberto-Culver Co.

Dear Chief:

I now cast a tentative vote to reverse in this case
on the following admittedly sketchy basis:

(1) Wwilkec v. Swan, 346 U.s. 427, 434-435
states that the "right to select a judicial
forum is the kind of 'provision' that cannot
be waived under section 14 of the Securities
hAct."

(2) The Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, enacted
after the Securities Act, since it has the
status of a treaty, superseding that Act if
there is a conflict, reserves possible "public
policy" defenses to the enforcement stage of
the arbitration proceeding, rather than per-
mitting them to be raised in the original actien
to compel arbitration. BSee Article Vv(2). I do
not believe the language of Article ITI(3)
speaking of agreements that are "null and void,
inoperative or incapable of being performed"
ie dealing with the sort of public policy defense
that Wilko v. Swan allowed.




{3) If the parties can therefore be required
to submit the claim to arbitration, the Convention
obviates the only claim that Wilko preserved to
the unwilling party: the right to insist that
the judicial forum be chosen. Any other public
policy defenses going to the merits of the
arbitration award would be preserved to the
enforcement stage.

Sincerely,

AW

N

The Chief Justice

Coples toc the Conference



: The Chief Justiog
Mr. Justice Douglag
Mr. Justios Brennan
Mr. Justice Thite
Mr, Justics | rehall
¥r. Justige ™ olmmun
—, JUstice Po ell
Mr. Justioe Rshnguist

2nd DRAFT
From: Stewsrt, J.
SUPREME COURT OF THE UNITED STATE
NS Circulated: =y 2 9 974
No. 73-781 Recirculated;

Tritz Scherk. Petitioner On Writ of Certiorari to tha
’ '| TUnited States Court of

. :
Appeals for the Seventh
Albertg-Culver Company, C;:'Ez?ta or the Seven

IS 1350 W

Ma. Juericn Stewirr delivered the opinion of ths

Cour, wet 4

Alberto-Culver Co., the respondent, is an American Q ‘
comnpany incorporated in Delaware with its principal /
office in Illingis, It manufactures and distributes toilet-

ries and hair products in this country and abroad, Dur- M
ing the 1960's Alberto-Culyer deeided to expand its .

overseas operations, and as part of this program it d’"‘l"-ﬁ_
approached the petitioner Fritz Scheek, a Cerman ecitizen l PO 'ﬁ,
regiding at the time of trial in Switzerland. Scherk was

the owner of three interrelated business entities, orga- r"_"_ ?
nized under the laws of Germany and Liechtenstein, that
were engaged in the manufacture of teiletries and the
licensing of trademarks for such toiletries. An initial
contact with Meherk was made by a representative of
Alberto-Culver in Germany in Jjuns, 1967, and negotia-
tions followed at further mestings in both Europe and
the United States during 1967 and 1968, In February,
1969 a contract was aigned in Vienna, Austria, which pro-
vided for the transfer of the ownership of Seherk's enter-
prizes to Alberto-Culver, along with all rights held by
these enterprises to trademarks in cosmetic goods, The
contract contained a number of express warranties
whereby Scherk guaranteed the sole and unencumbered
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ownership of these trademarks. In addition, the con-
tract contained an arbitration clause providing that “any
confroversy or claim [that] shall arise out of this agree-
ment or the breach thereof” would be referred to arbi-
tration before the International Chamber of Commeree in
Paris, France, and that “[t]he laws of the State of
Illinois, T. 8. A, shall apply to and govern thiz agree-
ment, its interpretation and perfarmance.”?

The closing of the transaction tock place in Genevs,
Switzerland, in June 1869. Nearly one year later
Alberto-Culver allegedly discovered that the trademark
rights purchased under the contract were subject to sub-
stantial encumbrances that threatened to give others
guperior rights ta the trademarks and to restrict or pre-
clude Alberto-Culver's use of them. Alberto-Culver
thereupon tendered back to Scherk the property that had
been transferred to it and offered to rescind the contract.
Upon Scherk's refusal, Alberto-Culver commenced this
action for damages and other relief in a federal district

1 Tha arbitration elause relating to the transfer of one of Bcherk’s
business entities, similar to the clauses ¢overing the other two, reads
in its entirety as followa:

"The parties sgree that if any controversy or claim shall arise out
of the agreemont or the breach thereof and either party shall requeat
that the matter shall be settled by arbitration, the matter shall he
settled exclugively by arbitration in peeordance with the rules then
obtaining of the International Chamber of Commerce, Parie, Franece,
by & single arbitrator, if the parties shall agree upon one, or by one
arbitrator appointed by each party and a third arbitrator appointed
by the other arbitrators. TIn onse of any failure of o party to make
an appointment referred to above within four weeks after notice of
the controversy, such appointment shall be mede by said Chamber,
All arbitration proceedings shall be held in Paria, France, and each
party agrees to comply in all respects with any nward made in any
such proceeding and to the entry of & judgment in any jurisdiction
upon any award rendered in such proceeding. The laws of the State
of Mincis, 1. 8, A. shall apply to and govern this agreement, itg
jnterpretation and performanes,”
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eourt in INinois, contending that Scherk's fraudulent rep-
resentations concerning the status of the trademark
rights constituted violations of § 10 (b) of the Securities
Exchange Aet of 1937, 15 U. B, C. § 78], and Rule 10b-5
promulgated thereunder, 17 CFR §240.10b-5.

In response, Scherk filed a motion to dismiss the action
for want of personal and subject matter jurisdiction as
well ae on the basis of forum non eonviens, or, alterna=
tively, to stay the action pending arbitration in Paris
pursuant to the agreement of the parties. Alberto-
Culver, in turn, opposed this motion and sought & pre=
liminary injunetion restraining the prosecution of arbi-
tration proceedings.* On December 2, 1871, the Distriet
Court denied Scherk's motion to dismiss, and, on Jan-
uary 14, 1872 it granted a preliminary order enjoining
Scherk from proceeding with arbitration, In taking
these actions the Court relied entirely on this Court's
decision in Wiko v. Swan, 346 U. 5. 427, which held that
an agreement to arbitrate could not preclude a buyer of
a pecurity from seeking a judicial remedy under the
Securities Act of 1933, in view of the language of § 14
of that Act, barring “[a]ny condition, stipulation, or
provision binding any person acquiring any security to
waive compliance with any provision of this sub-
chapter , . . .” 15 U. 8 C, §7n* The Court of
Appeals for the Seventh Circuit, with one judge dissent-
ing, affirmed, upon what it considered the controlling
authority of the Wilko decigion. 484 F. 2d 611. Because
of the importance of the question presented we granted
Scherk's petition for a writ of eertiorari. — U, 8, —,

#Seherk had taken steps to initiate arbitration in Paris in eatly
1871. He did not, however, file & formal request for arbitration with
the International Chamber of Commerce untdl November 8, 1971,
almost five months after the filing of Alberto-Clulver's complaint in
the Iliinois federal eourt.

* The memarandum opinion of the District Court is unreported.
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I

The Arbitration Act of 1925, 9 U. 8. C. §1 el seq,
reversing centuries of judicial hostility to arbitration
agreements* was designed to allow parties to avoid “the
costliness and delays of litigation,” and to place arbitra-
tion agreements “upon the same footing as other con-
tracts . . . ' H. R. Rep. No. 94, 88th Cong., 1st Sess,,
1 (1924); see alzo 5. Rep. No, 556, 68th Cong., 1st Sess.
(1924), Accordingly, the Act provides that an arbitra-
tion agreement such as is here involved “shall be valid,
irrevoecable, and enforceable, save upon such grounds as
exist at law or in equity for the revoeation of any con-
tract.” 9 U. 8. C, §2° The Act also provides in §3
for a stay of proceedings in & case where a court is satis-
fied that the issue before it jz arbitrable under the
agreement, and § 4 of the Act directs a federal court to
order parties to proceed to arbitration if there has been
a “failure, neglect, or refusal” of any party to honor en
agreament to arbitrate,

In Wiltke v, Swan, 346 T, 8. 427, this Court acknowl-
edged that the Act reflects a legislative recognition of

4 Tnglish egourts traditionally considersd irrevoeable arbitration
agreements &= “ousting” the courts of jurisdiction, and refused to en-
foree such agreements for this resson. This view wes adopted by
American courts as part of the commeon law up to the time of the
adoption of the Arbitration Act. Bee H, R. Kep. No. 24, 88th Cong,,
Ist Sess, 1, 2 (1924); Sturges & Murphy, Some Confusing Matters
Relating to Arbitration under the United States Arbitration Act,
17 Law & Contemp. Prob. B5(L

% 8ection 2 of the Arbitration Act renders "valid, irrevoeable,
gnd enforseable” written arbitration provisions “in any maritime
{ransaction or a contract evidenoing a transaction involving com-
mered . ., " a5 those terms are defined in § 1. In Bernhardt v. Poly-
graphic Co., 360 T, 5. 108, this Court held that the stay provisions
of §3 apply only to the two kinds of contracts specified in £§ 1 and 2.
Bince the transaetion in this cpse constituted “commerce , . , with
forejgn nutions," 8 1. 8, C, § 1, the Act clearly covers this agreement,
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court in 1llinois, contending that Scherk’s fraudulent rep-
resentations concerning the status of the trademark
rights constituted viclations of § 10 (b) of the Becurities
Exchange Act of 1837, 156 U. 8, C, § 78], and Rule 10b-5
promulgated thereunder, 17 CFR $240.10b-3.

In response, Scherk filed a motion to dismiss the action
for want of personal and subject matter jurisdiction as
well as on the basis of forum non conviens, or, alterna-
tively, to stay the action pending arbitration in Paris
pursuant to the agreement of the parties. Alberto-
Culver, in turn, opposed this motion and sought a pre-
liminary injunction restraining the prosecution of arbi-
tration proceedings. On December 2, 1971, the Distriet
Court denied Seherk's motion to dismiss, and, on Jan-
uary 14, 1972, it granted a preliminary order enjoining
Scherk from proceeding with arbitration, In taking
these actions the Court relied entirely on this Court's
decision m Wilko v, Swan, 348 T, 8, 427, which held that
an agreement to arbitrate eould not preclude a buyer of
a security from seeking a judicial remedy under the
Hecurities Act of 1933, in view of the language of § 14
of that Act, barring “[alny condition, stipulation, or
provigion binding any person acquiring any security to
waive compliance with any provision of this sub-
chapter ., , , ) 15 U, 8 C. §7/1n" The Court of
Appeals for the Beventh Circuit, with one judge dissent-
ing, affirmed, upon what it considered the controlling
authority of the Wilko decision. 484 F, 2d 611. Because
of the importance of the question presented we granted
Scherk’s petition for a writ of certiorari, — U. 8. —.

*Beherk had taken steps to injtiate arbitrstion in Paris in early
1871. He did not, however, file o formal request for arbitration with
the International Chamber of Commerce until November §, 1971,
almost five monthe after the fAling of Alberto-Culver's complnint in
the lingia federal court.

* The memorandum opinion of the District Court is unreported,
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The Arbitration Act of 1925 8 U. 8. C. §1 &t seq,
reversing centuries of judicial hostility to arbitration
agreements,* was designed to allow parties to avoid “the
costliness and delays of litigation,” and to place arbitra-
tion agreements “upon the same footing as other con-
tracts . . .. H. R. Rep, No. 88, 68th Cong., 1st Sess,,
1 (1924) ; mee also 5. Rep, No. 5568, 88th Cong., 1at Sess,
(1624). Accordingly, the Act provides that an arbitra-
tion agreement such as is here involved “shall be valid,
irrevocable, and enforceable, save upon such grounds as
exist at law or in equity for the revoeation of any con-
tract,” 8 U, 8 C. §2" The Act also provides in §3
for a stay of proceedings in a case where a court is satia-
fied that the issue hefore it is arbitrable under the
agreement, and § 4 of the Act directs a federal court to
order parties to proceed to arbitration if there has been
& "failure, neglect, or refusal” of any party to honor an
agreement to arbitrate.

In Wilko v. Swan, 346 U, S, 427, this Court acknowl-
edged that the Act reflects a legislative recognition of

i English eourts traditionally considered irrevocable arbitration
agreements as 'ousting” the eourts of jurisdietion, and refused to en-
foree such agreements for this reascn, This view wus adopted by
American courts as part of the common law up to the time of the
adoption of the Arbitration Aet, See H. R, Hep. No. 88, 63th Cong,,
lut Bews, 1, 2 (1924); Bturges & Murphy, Some Confusing Matters
Relating to Arbitration under the United States Arbitration Aet,
17 Law & Contemp. Prob, 580

S8ection 2 of the Arbitration Aet renders “valid, irrevocable,
and enforcesble” writien arbitration provisions “in any mariiime
transaction or a contraclt evidencing 4 transetion involving com-
merea . . " ap those terms are defined in § I, In Bernhardt v. Poly-
graphic Co., 350 T, B, 198, this Court held that the stay provisions
of § 3 apply only to the two kinds of contracts epecified in §§ 1 and 2.
Binee the transsction m this case constituted “commerce . . . with
foreign nations,” @ T 8 C. § I, the Act clearly covers this agreement,
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the “desirability of arbitration as an alternative to the
complications of litigation,” #d,, at 431, but nonetheless
declined to apply the Act's provisions. That case
mvyolved an agreement between Anthony Wilko and
Hayden, Stone & Co,, a large brokerage firm, under which
Wilko agreed to purchase on margin & number of shares
of a corporation's eommon stock, Wilko alleged that
his purchase of the stock was induced by false represens
tations on the part of the defendant concerning the value
of the shares, and he brought suit for damages under
§ 12 (2) of the Securities Act of 1933, 15 U. 8. C. § 771
The defendant responded that Wilko had agreed to sub-
mit all controversies arising out of the purchese to arbi-
tration, and that this agreement, contained in a written
margin eontract between the parties, should be given full
effeet under the Arbitration Aet,

The Court found that “[t]wo policies, not eagily rec-
onciiable, [are] involved in this case.” 346 U. 8. at
438. (Cm the one hand, the Arbitration Act stressed “the
need for avoiding the delay and expense of litigation,"” id,,
at 431, and directed that such agreements be “valid, ir-
revoeable, and enforceable” in federal courts. On the
other hand, the SBecurities Act of 1933 was “[d]esigned to
protect investors” and to require “issuers, underwriters,
and dealers to make full and fair disclosure of the charao-
ter of securities sold in interstate and foreign commerece
and to prevent fraud in their sale,” by creating “a special
right to recover for misrepresentation . ..." Id, at 431
(footnote omitted). In particular, the Court noted that
§ 14 of the Securities Act, 15 U. 8. C. § 77n, provides:

“Any condition, stipulation, or provision binding
any person acquiring any security to waive com-
pliance with any provision of this subchapter or of

the rules and regulations of the Commission shall
be void.”

The Court ruled that an agreement to arbitrate “is a
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‘atipulation.’ and [that] the right to select the judicial
forum is the kind of ‘provision’ that cannot be waived
under %14 of the Securities Aet.”® Thus, Wilko's
advance agreement to arbitrate any disputes subse-
quently arising out of his contract to purchase the securi-
ties was unenforcable under the terms of § 14 of the
Hecurities Act of 1933,

Alberto-Culver, relymg on thig precedent, contends
that the Distriet Court and Court of Appeals were correet
in holding thet its agreement to arbitrate disputes arising
under the contrect with Scherk is similarly unenforceable
in view of its contentions that Scherk's conduct consti-
tuted violations of the Securities Exchange Act of 1934
and rules promulgated thereunder. For the reasons that
follow, we reject this contention and hold that the pro-
visions of the Arbitration Aet cannot be ignored in this
case,

At the outeet, it should be pointed oyt that even the
semgantic reasoning of the Wilke opinion does not eontrol
the case before us, Wilke concerned a suit brought
under § 12 (2} of the Securities Aet of 1933, which pro-
vides a defrauded purchaser with the “special right” of
a private remedy for civil liability, 346 U. &, at 431,

# The arbitration agreerment involved in Wilko was contzined in &
standurd form margin contract, But see the dissenting opinion of
Mr. Justies Frankfurter, 348 U. B, at 439, 440, coneluding that the
racord did not show that “the plaintif [Wilke] in opening an ac-
pount had no choiee but to aecept the arbitration stipulation . . . ."
The petitioner here would limit the decision in Wilko to situntions
whers the parties exhibot a disparity of hargamming power, and con-
tends that, since the negotintions leading to the present contract took
place over & number of years and involved the partieipation on both
aides of Imowledgeable and sophisticated buginess und legal experts,
the Wilho decision should not apply, Zee alan the dissenting opinion
of Judge Btevens of the Court of Appeals in this ease, 484 F. 2d, at
615. Beeause of our disposition of this case on other grounds, wa
need not consider this contention.
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There is no statutory counterpart of §12(2) in the
Securities Exchange Aet of 1034, and neither § 10 (b)
of that Act nor Rule 10b-5 speaks of a private remedy
to redress violations of the kind alleged here. While
federal cage law has established that § 10 (b) and Rule
10b-5 create an implied private cause of action, see
® Loss, Securities 3860-3873 (1969) and cases cited
therein : ef. J. I. Case Co. v. Borak, 377 U. 8. 426 (1963),
the Act itself does not establish the “special right” that
the Court in Wilke found mignificant, Furthermore,
while both the Securities Act of 1933 and the Securities
Exchange Act of 1934 contain sections barring waiver of
eompliance with any “provision” of the respective acta’
vertain of the “provisions” of the 1933 Act that the Court
held ecould not be waived by Wilko’s agreement to arbi-
trate find no counterpart in the 1834 Act. In particular,
the Court in Wilko noted that the jurisdictional provision
of the 1933 Act, 15 T0. 8, C, § 77v, allowed a plaintiff to
bring suit ‘in any court of competent jurisdiction—
federal or state—and removal from a state court is pro-
hibited.” 346 U, 8, at 431, The equivalent provision
of the 1034 Act, by contrast, provides for suit only in the
federal district eourts that have “exclusive jurisdiction,”

"Section 14 of the Hecurities Act of 1083, 15 U. 8. C. § s,
provides as follows:

"Any condition, stipulation, or provision binding any person ne-
quiring any security to wajve complianee with any provision of this
gubchapter or of the miles and regulations of the Commission shall be
voud,”

Bection 26 (a) of the Becurities Exchange Act of 1934, 15 U, 8, ©,
§ TBoe (o), provides:

“YAny condition, stipulatjon or provision binding nny person to
waive comphance with any provision of this chapter or of any rule or
regulation thereunder, or of any rule of an exchange required thereby
shall be vaid."

While the two sectlons are not identieal, the variations in their word-
ing seem irrelevant to the issue presented in this case,
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16 U. 8. C, § 78aa, thus significantly restricting the plaina
tiff's choice of forum.

Even if it could be said, however, that the operative
portions of the language of the 1933 Act relied upon in
Wilko are contained in the Seeurities Exchange Act of
1934, the respondent’s reliance on Wilko in this case
ignores the significant and, we find, crucial differences
between the sgreement involved in Wilko and the one
signed by the parties here. Alberto-Culver's contract
to purchase the business entities belonging to Scherk was
a truly international agreement, Alberto-Culver is an
American corporation with its prineipal place of business
and the vast bulk of its activity in this country, while
Scherk is a citizen of Germany whose companies were
organized under the laws of Germany and Liechtenstein.
The negotiations leading to the signing of the contract
in Augtria and to the cloging in Switzerland took place
in the United States, England, and Germany, and
involved consultations with legel and trademark experts
from each of those countries and from Liechtenstein,
Finally, and most significantly, the subject matter of the
contract eoncerned the sale of business enterprises orga-
nized under the laws of and primarily situated in Euro-
pean countries, and whose activities were largely, if not
entirely, direeted to European markets,

Huch a contract involves considerations and policies
significantly different from those found controlling in
Wilke. In Wilko, quite apart from the arbitration pro-
vision, there was no guestion but that the laws of the
United States generally, and the federal securities laws
in particular, would govern disputes arising out of the
stock purchase agreement. The parties, the negotia-
tions, and the subject matter of the contract were al)
situated in this country, and no eredible claim could have
been entertained that any international conflict of laws
problems would arise., In this case, by contrast, in the
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absence of the arbitration provision considerable uncer-
tainty existed at the time of the agreement, and still
exists, coneerning the law applicable to the resolution of
disputes arismg out of the contract®

Such unecertainty will almost inevitably exist with
respect to any contract touching two or more countries,
each with 1ts own substantive laws and conflict of law
rules. A contractual provision specifying in advance the
forum in which disputes shall be litigated and the law to
be applied is, therefore, an almost indispensable precon-
dition to achievement of the orderliness and predictability
essential to any international business transaction, Fur-
thermore, such a provision obviates the danger that a
dispute under the agreement might be submitted to &
forum hostile to the interests of one of the parties or
unfamiliar with the problem ares involved.”

A parochial refusal by the courts of one eountry to
enforce an international arbitration agreement would
not only frustrate these purposes, but would invite
unseemly and tmutually destructive jockeying by the
parties to secure tactics] litigation advantages. In the
present. case, for example, it is not inconceivable that if

# Together with its motion for a stay pendiog arbitration, Scherk
moved that the complaint be dismissed because the federal securi-
ties laws do not apply to this international transaction, of. Leasco
Dot Processing Bguipment Corp, v. Mazwell, 488 F_2d 1326 (CAZ2
1472). Sines only the order granting the injunction was appealed,
this contention was not considered by the Court of Appeals and is
not before this Court,

U See Quigley, Aceesgion by the United States to the Umited Nations
Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, V0 Yale L. J. 1048, 1051 (1861), For example, while the
arbitration agreement ipvolved here provided that the controver-
sies arising out of the agreement be resolved under “Tt]he laws of
the Btate of Ilinois,” supra, n, 1, 2 determination of the existence
and extent of fraud concerning the trademarks would necessarily
involve an understanding of foreizn law on that subject.
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Scherk had anticipated that Alberto-Culver would be
able in this country to enjoin resort to arbitration he
might have sought an order in France or some other
country enjoining Alberto-Culver from proceeding with
its litigation in the United States. Whatever recognition
the courts of thie country might ultimately have granted
to the order of the foreign court, the dicey atmosphere of
guch a legal no-man's-land would surely damage the
fabric of international commerce and trade, and imperil
the willingnes and ability of businessmen to enter into
international commereial agreements.

The exception to the clear provisions of the Arbitration
Act carved out by Wilko iz simply inapposite to a case
such as the one before us. In Wilko the Court reasoned
that “[w]hen the security buyer, prior to any violation
of the Securities Act, waives his right to sue in courts, he
gives up more than would a participant in other business
transactions. The security buyer has a wider choice of
courts and venue. He thus surrenders one of the advan-
tages the Aet gives him .. .."” 346 U. 8, at 435, In the
context of an international contract, however, these
ardvantages become chimerieal since, as indicated above,
an opposing party may by speedy resort to a foreign
pourt bloek or hinder aceess to the American court of the
purchaser’s choice,

Two Terms ago in The Bremen v. Zapata Off-Shore
Co., 407 U. 8. 1, we rejected the dyetrine that a forum-
selection clause of a contract, although voluntarily
adopted by the parties, will not be respected in a suit
brought in the United States "unless the selected state
would provide a mere convenient forum than the state
in which suit is brought.,” J7d., at 7. Rather, we con-
cluded that a "forum clause should control absent a
strong showing that it should be set aside.” J[Id, at 15,
We noted that "“mueh uncertainty and possibly great
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inconvenience to both parties could arize if a suit eould
be meintained in any jurisdiction in which an seccident
might occur or if juriediction were left to any place
[where personal or in rem jurisdiction might be estab-
lished], The elmination of all such uncertainties by
agreeing in advanee on a forum acceptable to both parties
is an indispensable element in international trade, com-
merce, and contracting.” Id., at 13-14.

An agreement to arbitrate before a specified tribunal
is, in effect, a specialized kind of forum-selection clause
that posits not only the situs of suit but also the pro-
cedure to be used in resolving the dispute.’” The invali-
dation of such an agreement in the case before us would
not only allow the respondent to repudiate his solemn
promise but would, as well, reflect & “parochial concept
that all disputes must be resolved under our laws and in
our courts . . . . We cannot have trade and commerce
in world markets and international waters exclusively on
our terms, governed by our laws, and resolved in our
courts, [Id., at 82

For all these reasons we hold that the agreement of
the parties in this case to arbitrate any dispute arising

1 T'nder some cireumstinees, the demignation of arbitration in &
certain place might also be viewed as implieitly selecting the law of
that place to apply to that rransaction, Tn this case, however, "[t]he
lawe of the Btate of lllincis' were explicitly made applicable by the
arbitration agreement, See n. 1, fsupra.

1 In The Bremen we noted that forume-selection clauses “should be
given full effect'" when "n freely negotiated private international
agreement [is] unafiecied by fraud . . . ." 407 T, 8. 1, 12-13, This
quolification does not mean that any time 8 dispute arising out of
a trapsaction is based upon an allegntion of fraud, ss m this case, the
elause 1 unenforceable. Rather, it means that an arbitration or
forum-eelection clavse in & contract is not enforceable if the inelusion
af thet clouse in the contract was the predurt of fraud or eoercion,
Compare Priza Paint Corp. v Flood & Conddin Mfy. Co, 388 U. 8,
305,
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out of their international commercial transaction is to be
regpected and enforeed by the federal courts in accord
with the explicit provisions of the Arbitration Aet.*

2 0ur conclugion today i confirmed by international develop-
ments and domestic legislation in the area of commercial arbitra-
tion wubsequent to the Wiko decivion. Omn June 10, 1958, a special
conference of the United Nations Eronomic and Sorial Council
adopted the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, In 18970 the Senate approved the treaty,
3 U.8. T. 2517, T. 1. A, B. No. 6997, and Congress pamsed Chapter 2
of the United Btates Arbitration Act, 3 T, B, C, §8 201 ff., in order
to implerment the Convention, Section 1 of the new chapter provides
unequivocally that the Convention *shall be enforced o United
Btates courts in acegrdance with this chapter,”

The goal of the Convention, and the principal purpose underlying
American adoption and implementation of i, was to encourage the
recogtition and enforcement of commercinl arbitration sgreements in
international contracts and to unify the standards by which agree-
ments to arbitrate are observed and arbitral awards are enforeed in
the sgnatory eouniries, Bee Convention on the Reecognition and En-
forcement of Foreign Arbitrnl Awards, 8. Exec. E, 80th Cong., 2d
Sess, (10A8); Omigley, Accession by the United Btates to the United
Nations Convention on the Recognitinn and Enforeement of Foreign
Arbitral Awards, 70 Yale L. J. 1049 (1881). Article II (1) of the
Convention provides:

“Each Contracting State shall recognize an agreement in writing
under which the parties undertake to submit to srbitration all or
any differences which have arisen or which may arise between them
in respect of 4 defined legal relationship, whether contraetusl
or mof, concerning a subject matter capable of settlement by
arbitration.”
ln their discussion of this Ariicle, the delegates to the Conyention
voleed frequent coneern that courts of sgnatory countries in which
an ngreement to arbitrate 8 spught to be enforced should not be per-
mitted to decline enforcement of such agreements on the basis of
parochisl views of their desirability or {0 & manner that would
diminish the mutually binding nature of the agreements. See Halght,
Coovention op the Recognition aod Enforcement of Foreign Arbitral
Awards, Bummary Analysis of Record of United Nations Conferstice
2425 (1858).

Without reaching the issup of whether the Comvention, apart from
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Accordingly, the judgment of the Court of Appeals is
reversed and the case is remanded to the District Court
for further proceedings consistent with this opinion.

It is 8o ordered.

the ponsiderations expressed in this opinion, would require of its
own foree that the agreement to arbitrate be enforeed in the present
case, we think that this couniry’s adoption and ratification of the
Convention and the passage of Chapter 2 of the United States Arbi-
tration Aet provide strongly persugsive evidence of congressional
poliey consistent with the declsion we repch today.
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I have sent to the printer a dissent in No., 73-781

Scherk v, Alberto-Culver Company.
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Dear Potter:

Please join me in your opinion for the Court.

If T can find the time this week I may add a few
par:g:lph in a concurrence recording my view with respect
to Securities Acts as appliceble in this case.

Sincerely,

Mr. Justice Stewart
1fp/as

cc: The Conference
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No. 73-781 SCHERK v, ALBERTO-CULVER COMPANY

MR. JUSTICE POWELL, concurring.

I concur in the opinion of the Court and write only to
address an additional 1ssue. This action was instituted
by Alberto-Culver, alleging that it was defrauded in the
acquisition of Xherk's businesses in violation of § 10(b)
and Rule 10b-5 of the Securities Exchange Act of 1938.

In my view that Act has no application whatever to the
transaction involved in this litigation. Indeed, its
application here finds no support in the terms of the Act
and is a perversion of plain congressional intent and
pxupmx purpose reflected in the Act.

Section 10(b), in relevant part, provides that it
shall be unlawful for any person, directly or indirectly,
by use of the mails or any instrumentality of interstate
commerce, to "use or employ, in comnection with the purchase
or sale of any security registered on a national securities
exchange or any security not so registered, any manipulative
or deceptive device in contravention of such rules and

regulations as the Commission may prescribe. . . ."



-

Rule 10b-5, in somewhat expansive terms, amplifies and makes
more specific the language of § 10(b), But ths core of these
provisions, as well indeed as of the entire Act, is the term
"security'". Unless a security is purchased or sold the Act
simply does not apply. Section ___ (a)(10) [15 U,S,C.
78(e)(a) (10)] defines the term "security” broadly.*
Nothing is contained in the definition which remotely
embraces a purchase or sale of the assets of a business,
certainly in a context like the transaction involved in this
case.,

The relevant facts, as found by the Distriect Court,
are as follows: Scherk owned several businesses engaged
in the manufacture end distribution of cosmetic products
primerily in Western Ewxxmpym Furope, Following protracted
negotiations, in which Alberto was represented by three

¥Here quote the entire paragraph defining security,



law firms, an international accounting firm and patent
counsel, sn agreement of purchase and sale of three of
Scherk's businesses was executed by the parties. One of
these buginesses, SEV, was 2 kimwhsirxkdwehwtan Liechtenstein
business entity with no American counterpart, and as a part
of the transaction and at the request of Alberto SEV was
converted into Liechtenstein stock corporation. It was

SEV which held the trademarks involved in this litigatiom.
As the District Court noted:

"The gist of plaintiff's complaint is that

def. t misreprasented the value and validity
of certain trademarks held by SEV which were

an integral component of the transaction in
question,”

The District Court held that the transfer of all of SEV's
astock was a sale of securities within the meaning of § 10(b)
of the Act. The Court of Appeals, with Judge Stevens
dissenting, affirmed.*

¥The shares of one of the other businesses purchased, a

Germsn corporation, were alsc transferred. But the alleged
fraud relates to the trademarks held by SEV,
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In a case of this kind, the substance of the transactionm,
not its form, should control. As the District Court found,
and indeed, the parties concede, Alberto-Culver desired to
acquire and in fact did acquire "three business entities",
These included a German corporation, a sola proprietorship,
and a Liechtenstein corporation formed upon the insistence
of Alberto-Culver, Indeed, as conceded in oral argument
Alberto-Culver insisted on the incorporation of thia entity
for its own tax purposes.* Normally, a corporation desiring
to acquire another corporation will pursue one of three
methods: (1) merger; (ii)purchase of stock, which may be
followed by & liquidation; and (iii) purchase of assets
end assumption of liabilities. The selaction of the acquisition
methed is usually influenced in major part by tax consequences,

T the oral argument near the end to verify the
. a-



whether the stock of the corporation to be acquired ia
widely held, whether 1007 ownership is desired, and varilous
other business consideratioms.

Where a proprietorship or partnership is acquired,
the transaction may take tha form simply of a sale of assets
or there may be an incorporation mf preliminary to the
transfer. It is unmecessary to say that no acquisition of
an entire business, where the method employed is transfer
of atock, is ever convered by 10(b) of tha Act. There
may be situations where the substance or essence of the
transaction is in fact the purchase and sale of securities.
But certainly in a case where one large business interest
is seeking to imm acquire the entire business of amother
large interest for the purpose of operating it, if blinks
reality to say that a ssmmxiky security's transaction
occurs within the language and intent of § 10(b). In this
case Alberto-Culver's purpose was to acquire these business

entities - their assets and going concern value - in
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to convert them into such business forms as best suited

its tex and business purposes. It is plain that Alberto-
Culver had no interest in merely becoming a shareholder in
Scherk's enterprises. In short, the purchase here was not

in any realistic sense a security's transaction. It was the
100% acquisition of businesses by a strong, sophisticated
purchaser fully capable of making all neceasary investigatioms,
and which indeed did make such investigations through

American and European and zccountants,

There i3 nothing in the history or language structures
of the Securities Acts of 1933 and 1934 which remotely
suggest an intemt or purpose to apply to tramsactions such
as this or to afford protection to parties such as Alberto-
Culver,*

*In Wilko v. Swan, 346 U,S. 427, 435 (1953), the Court
commented that "1t is clear that the Securities Act was
drafted with an eye to the disadvantages under which
buyers [of securities] labor, Issuers of and dealers in
securities have better opportunities to investigate and

l¥¥rlil- the prospective earnings and business plans
affecting securities than buyers."



The complaeint in this case should have been

dismissed.

7.



MEMORANDUM

TO: Mr. John Jeffries DATE: June 3, 1974
FROM: Lewis F. Powell, Jr.

No, 73-981 Scherk v, Alberto-Culver

Here is a rough draft of a concurrence in Alberto=Culver
which I would appreciate your putting in appropriate form,
assuming that you see no fatal flaw in my reasoning.

I am aware that there are Circult Court opinions which
have gone quite far in applying 10(b) and 10b-5 to tramnsactioms
that I would consider not within the scope of the Act. One
or two of these cases are cited in the opinions below. I
would appreciate your adding in a note a reference to at least
two or three of such cases, indicating that although some
Circuit Courts have gone rather far in extending the original
purpose and meaning of § 10(b), this Court has had no occasion
to conslider the application of the Act to & situation comparable
to that presently involved.

One other point. Justice Stewart's opinion does not
mention this issue, as it was not presented to us as one of
the errors assigned. I will ask Justice Stewart to add a note
to his opinion stating that for this reason the Court does
not address the issue, If he is unwilling to do this, I will
have to add a note generally to that effect, and saying fu;ther
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that in my view this issue having been raised by the pleadings
and considered by the courts below is one which we are free to

consider and as it goes to the wviability of the entire litiga-
tion, disposes of the case.

L.F:P,, JT,
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JUSTICE HARRY A. BLACTKMLIN

Jane 4, 1974
Re: 73-7T81 - rk v. Al -Culver

Dear Potter:

While I agree with the result you reach and with most of
tha reasoning by which yeu arrive at that result, 1 have soms

difficuity at twe points in your propesed epirisn. I hope you do
not mind tos much if I venture to state the sources of my difficulty.

1. 1 suspect the benefit of the rather technical distinetion
ﬂ_J,T,LJﬁ-,‘ you draw betwesn the "special right" in Wilko and its absence in
this case [ diseussed on pages 6-8] is marginal and does not really
Jﬂ“‘ justify ite inclusion, I am net entirely certain that I agree with
the distinction. It ssems to me that the implisd right of action
?éu under the Court's decisions is net different from the so-called

Ed'd-' : u;u"wudll right" in the Wilko case, since the implied right adheres
te Rule 10b-5 and § 10 of the Act, and is thereby included in the

Wwd‘mdiﬂlﬂ. I see no apparent reason why the two are

W different. Even if the distinction is a proper one, yss hint on
page 8 that the discussion is somewhat gratuitous. For me, it

Mﬁdﬁﬁ&ﬁﬂmmnmmun:r-umumﬁnhh
likely to pose problems in later cases ic which the walver pro-
visions are asserted as & defense.

be given to the Arbitral Cenvention and to those provisions of the
I:I‘-I.lod States Arbitration Act that make the Ceavention a plrt-!
thhr-!lﬂlmtry. This is more a matter of emphasis than

—fél:i_‘%u substance, but it is, 1 believe, impertant. You refer ts the Con-

%/{,& w Z, 1 am inclined to believe that more prominence should

vention in your final footnote, but I wonder whather it does net
‘deserve a higher level of recoguition. 1 would propose that the
following, or semething similar to it, do inserted after your

t-t firet paragraph on page 4 of your opinien;

%.M



"Chapter 2 of the Act, 9 U.8.C, §§ 201,
et seq, , provides for the recognition and enforce-
ment of foreign arbitral awards. It was enacted
in 1970 to implement the United Nations Convention
on the Recognition and Enforcement of Foreign
Arbitral Awards. BSectipn I of the new chapter un-
equivocally provides that the Convention 'shall be
enforced in United States courts in accordance with
this chapter.' The goal of the Convention, and the
principal purpose underlying American adoption of
it and its implementation, was to encourage the rec-
ognition and enforcement of commercial arbitration
agreements in international contracts and to unify
the standarde by which agreements to arbitrate are
-mmm;ﬁuummmmum-
tory countries.—' Article II{3) of the Convention
provides:

'The court of a Contracting State, when
seized of an action ia a matter in respect
of which the parties have made an agree-
ment within the meaning of this article,
shall, at the request of one of the parties,
refer the parties to arbitration unless it
finds that the said agreement is null and
void, inoperative or incapable ef being
performed. *

Thus, » lecal court, when seised of an action like the
case, should, st the reguest of one of the

parties, reier the parties te arbitration, unless the
arbitral agreement is 'ﬂlﬂ#‘, inoperative or
incapable of being performed. '>"/ Here, respondent
contends that the agreement is veided by § 29(a) of the
Securities Exchange Act of 1934, 15 U, 8. C, § 78ccla),
providing:

'Any condition, stipulation, er provision
binding any person to waive compliance
with any provision of this chapter oz of




any rule or regulation thereunder, or

of any rule of an exchange required
thereby shall be void, '

The two footnotes would be, respectively:

ne/

~ See Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards, 8. Exec. E. 90th Cong.,
2d Sess. (1968); Quigley, Accession by the United States
to the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, 70 Yale L. 1.
1049 (1961)."

"2’

Article II(1) aleo limits recognition of agres-
ments to those 'concerning a subject matter capable of
settlement by arbitration. ' The issuss raised in this case
are appropriate for arbitration. See discussion, infra,

pPage -

You will observe that much of the preceding parsgraph tracks
material in your present footnote 12.

3. 1 would be inclined to add the following to footnote 11.

sumably the type of fraud allaged here could be

Wi;la "Although we do not decide the question, pre-

challenged, under Article V of the Convention, in the
enforcement of whatever arbitral award is produced
through arbitration. Article V(Z)}b) provides that
recognition and enforcement of an award can be re-
fused i{ 'recognition or enforcement of the award

would be contrary to the public policy of that country.*"

These are my thoughts, for what they may be worth, [ am
taking the liberty of sending coples of this letter to the Chief,




.—.“

Lewis, and Bill Rehnquist, who, along with us, have indicated
a vote to reverse.

Sincerely,

Mr, Justice Stewart

¢c: The Chief Justice /
Mr. Justice Powell
Mr. Justice Rehnquist
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CHAMBERSD OF

JUSTICE WILLIAM H. REHNQUIST

June 5, 1974

Re: Scherk v. Alberto-Culver Co. ']h"?ﬁl

Dear Potter:

Please join me in the opinion for the Court you
have prepared in this case.

Slincerely,

Uz

Mr. Justice Stewart

Copies to the Conference
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4th DRAFT Mr. Justlies Powell

SUPREME COURT OF THE UNITED STA 1o Justice Rehnguist

From: Douglas; J.

No. 73-781 : i :
Circulate:

Fritz Scherk, Petitioner, | On Writ of Certigeani der dheqd:
United States Court of

.
Appeals for the Beventh
Alberto-Culver Company, Circuit. L
[May —, 1974] ﬁa

Mg. JusTice DovcLas, dissenting. Q / @

Respondent (Alberto) is a publicly held corporation
whose stock is traded on the New York Stock Exchangs. j/
Alberto, a Delaware Corporation, has its principal place o
of business in Illincis. Petitioner (Scherk) owned a o
g FZ{ /

buziness in Germany, FLS (Firma Ludwig Scherk), deals

ing with cosmetics and toiletries. Scherk owned various 1.&

trade marks and all outstanding securities of a Liechten- /

stein corporation (SEY) and of a German corporation g
(Lodeva), Scherk owned various trade marks which Yy
were licensed to manufacturers and distributors in Europe /

and in this country. SEV collected the royalties on those

licenses.

Alberto undertook to purchase from Scherk the entire
establishment—the trade marke and the stock of the two
corporations; and later, alleging it had been defrauded,
brought thig suit in the TJ. 8. Distriet Court in Illinois to
rescind the agreement and to receive damages.

The only defense, material at this stage of the proceed-
ing is a provision of the contraet providing that if any
controversy or claim ariges under the agreement the
parties agree it will be settled “exclusively” by arbitration
under the rules of the International Chamber of Com=
merce, Paris, France,

The basie dispute between the parties concerned alle.
gations that the trademarks which were basic assets in
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the transaction were encumberet] and that their purchase
was indueed through seripus instances of fraudulent
representations and omissions by Scherk and his agents
within the jurisdiction of the United States. If a ques-
tion of trademarks were the only one involved the prin-
eiple of The Bremen v, Zapata Off-Shore (o, 407 T, 8. 1,
would be controlling.

We have here, however, questions under the Securities
Exchange Act of 1334 which in & 3 {a)(10) defines “secu-
rity” as including any “note, stock, treasury stock, bonds,
debenture, certificate of interest or partieipation in any
profit-sharing agreement . .. 7 15 T. 5. C. § 78 (a){10).
We held in Tcherspnin v, Knight, 380 U, & 332, as
respects §3 (g){10).

“ .. [Rlemedial legislation should be eonstrued
broadly to effectunte ite purposes, The Securities
Exchange Aect quite clearly falls into the eategory
of remedial legislation. One of its central purposes
is to protect investors through the requirement of full
disclosure by issuers of securities, and the definition
of security in § 3 {(8)(10) necessarily determines the
classes of investments and investors which will re-
ceive the Act's protections. Finally, we are re-
minded that, in searching for the meaning and seope
of the word ‘security’ in the Aect, form should be
disregarded for substance and the emphasis should
be on economic reality.” JFd, at 336, {(Footnote
ormitied.)

Bection 10 (b} of the 1834 Act makes it unlawful for
any person by use of agencies of interstate commeree or
the mails “to use or employ, in connection with the pur-
chase or sale of any security,” whether or not registered
on & national securities exchange, "any manipulative or
deceptive deviee or contrivance in contravention of such
riules and regilations gz the Commission may preseribe,”

13 U, 8 C. §78] (b).
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Alberto, as noted, is not a private person but a corpora-~
tion with publicly held stock listed on the New York Ex-
change. If it is to be believed, if in other words the
allegations made are proven, the American company has
been defrauded by the issuance of “securities” (promie-
sory notes) for assets which are worthless or of & much
lower value than represented. The Regulations of the
Commission state:

“It shall be unlawful for any person, directly or
indirectly, by the use of any means or instrumens=
tality of interstate commeree, or of the mails or of
any facility of any national securities exchange,

“(a) To employ any device, scheme, or artifice to
defrand,

“(b) To make any untrue statement of a material
fact or to omit to state & material fact necessary in
order to make the statements made, in the light of
the circumstances under which they were made, not
migleading, or

“{e) To engage in any act, practice, or course of
business which operates or would operate ag a fraud
or deceit upon any person, in connection with
the purchase or sale of any security,” 17 CFR
§ 240.10b-5.

Section 20 (a) of the Act provides:

“Any condition, stipulation, or provision binding
any person to waive compliance with any provision
of this chapter or of any rule or regulation there-
under, or of any rule of an exchange required thereby
shall be void.” 15 TU. 8. C. § 78ece (a).

And §29 (b) adds that “every contract’” made in vio-
lation of the Act “shall be void,”* No exception is made

1Bection 22 (b) reada: “Hvery contract made in violation of any
provizion of thiz chapter or of any rule or regulation thereunder, and
gvery contract (including any contract for listing a security on an
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for contracts which have an international character.
The 1033 Act, 48 Stat, 84, 156 U, 8. C, § "7n had a like
provision in its § 14:

“Any condition, stipulation, or provision binding
any person acquiring any security to waive compli-
ance with any provision of this subchapter or of
the rules and regulations of the Commission shall be
void.”

In Wilko v. Swan, 346 U, 5. 427, & customer brought
suit against a brokerage house alleging fraud in the sale
of stock. A motion was made to stay the trial until an
arbitration under the U. 8. Arbitration Act, 9 U. 8. C.
§ 3, a8 provided in the customer’s contract, The Court
held that an agreement for arbitration was a “stipula-
tion" within the meaning of § 14 which sought to “waive”
eompliance with the Act. We accordingly held that the
courts, not the arbitration tribunals, had jurisdiction over
suits under the Act. The arbitration ageney, we held,
was bound by other standards which were not necessarily
consistent with the 1933 Aet. We said:

’ “Ag the protective provisions of the Securities
Act require the exercise of judicial direction to fairly
assure their effectiveness, it seems to us that Con-
gress must have intended § 14 . , ; to apply to waiver
of judicial trial and review." Id., at 437,

exchange) heretofore or hereafter made, the performance of which
mvolves the vialation of, or the continuance of gay relationship or
practice in vislation of, any provimon of this chapter ar any rule or
regulation thersunder, ghall be void (1) as regards the rights of
any person who, in violatlon of any such provision, rule, or reguls-
tion, shall have made or engaged in the performance of any such
contract, and (2) as regards the righte of any person whe, not being
a party to such contract, shall have acquired any right thereunder
with aetual knowledge of the facts by resson of which the making or
performance of such contraet was in violation of eny such provisien,
tula or regulation .. .." 15 U.B. C.§ T8ee {h),
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Wilko was held by the Court of Appeals to control this
case—and properly so.

It pould perhaps be argued that Wilke does not govern
because it involved a little customer pitted against a big
brokerage house, while we deal here with sophisticated
buyers and sellers: Scherk, a powerful German operator,
and Alberto, an American business surrounded and pro-
tected by lawyers and experts. But that would miss the
point of the problem, The Aet does not speak in terms
of “sophisticated” as opposed to “unsophisticated” peopla
dealing in securities. The Rules when the giants play
are the same as when the pigmies enter the market.

If there are vietims here, they are 'not Alberto the
corporation, but the thousands of investors who are the
security holders in Alberto-Culver Co. If there ia fraud
and the promissory notes are excessive, the impaet is on
the equity in Alberto-Culver Co.

Moreover, the securities market these days is not made
up of a hoat of small people scrambling to get in and out
of stocks or other securities, The markets are over-
shadowed by huge institutional traders® The so-called
Yoff-shore funds” of which Scherk is a member present
perplexing problems under both the 1933 and 1034 Acts.!
The tendency of American investors to invest indirectly
a8 through mutual funds* may change the character of
the regulation but not its need.

There has been much support for arbitration of dis-
putes; and it may be the superior way of settling some dis-
agreements. If A and B were quarreling over a trade-
mark and there was an arbitration clause in the contract,
the policy of Congress in implementing the United Na~

? 8ge Institutional Imvestor Study Report of the SEC, H, R. Doe.
No. 92-64 (1971}, partienlarly Vol. 4,

A 7d, p. XV, p. 879 et seq.

¢ Id., p. XIX, p. 215 et seq,
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tions Convention on the Recognition and Enforce-
ment of Arbitral Awards as it did in § U. 8, C,
§ 201 et seq., would prevail. But the Aet does not sub-
gtitute an arbiter for the settlement of disputes under
the 1933 and 1934 Acts. Art, II (3) of the Convention
SAYE:

“The court of a Contracting State, when seized
of an action in a matter in respect of which the
parties have made an agreement within the meaning
of this article, shall, at the request of one of the
parties, refer the parties to arbitration, unless it finds
that the said agreement is null and void, inoperative
or ineapable of being performed.” ®

But § 20 (a) of the 1834 Act makes arbitration of lia-
bilities under § 10 of the 1934 Act “void” and “inopera-
tive.” Congress has specified & precise way whereby big
and emall investors will be protected and the rules under
wiheh the Alberto-Culver Co.'s of this Nation shall op-
erate, They or their lawyers cannot waive those statu-
tory conditions, for our corporate giants are not prinei-
palities of power but guardians of a host of wards unable
to care for themselves. It is these wards that the 1934
Act tries to protect.” Not a word in the convention gov-

8 The Convention alio permite that arbitral awards not he
recognized and enforeed when a court in the eountry where enforee-
ment 1= sought finds that "the recognition and enforcement of the
award would be contrary to the public peliey of that eountry.”
Artiele V{2)(b). It also provides that recognition of an award
may be refused when the arbitration agreement "is not valid under
the law to which the parties have subjected it,"” in this ease the laws
of Illinei=. Bee m. 10, infra. Article V (1) (a),

% Requirements promulgated under the 1834 Aet require revela-
tion fo security holders of corporate action which moy affect them.
Extensive annual reports must be filed with the SEC including,
fnfar olia, finanelnl figures, changes in the conduct of business, the
aoquisition or disposition of pesels, inereases or deereases in outs
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Brning awards adopts the standarde which Congress has
passed to protect the investors under the 1034 Act. It is
peculiarly appropriate that we adhere to Filko—more so0
even than when Wilko was adopted, Huge foreign in-
vestiments, many of them composed of the blackmail
money we now pay for oil, are being made in our eom-
panies, It is important that American standards of fairs
ness in security dealings, rather than these impromptuy
ones framed by “some friend in an arbital court in Paris”
govern the destinies of American investors—until Con-
gress changes these standards, .

The Court finds it unnecessary to consider Scherk's
argument that this case i distinguishable from Wilko in
that Wilke involved parties of unequal bargaining
strength. Ante, at 6 n. 6. Instead, the Court rests its

standing securities, and even the importance to the business pf trade-
marks held. Ses 17 CFR §§240.13a-1, 240.810;: 3 CCH Fed. Sec.
L. BRep. 731,101 et seq. (Form 10 K}, The Commission has pro-
posed that eorporations furnish o copy of unnual reports filed with
the BEC te any security holder who I8 solicited for a proxy and re-
fuests the report. 39 Fed, Reg 3835, Current reports must be
filed with the SEC by an jssuer of securitiss when substantial events
seeur, #s when the rights evidenced by any clase of seeurities are
materinlly altered by the issvance of another class of securities or
when an ister hay sequired a significant amount of assets other than
in the ordinary courss of business, Hee 17 CFR §8 240.13a-11,
240308; 3 CCH Fed. 8ec, L, Hop, 131,001 gt seg. (Form 5-K}.

The BEC, recognizing that the Form 10-K reports filed annually
with the Commission might be excessively abstruse for seourity hold-
ere, see 30 Fed, Reg. 3835, has proposed that the annual reports dis-
tributed to security holders in connection with annusl meetings and
solivitation of proxies provide substentially greater amounts of
meaningful information than required presemtly. These anmml pe-
ports would include & deseription of the busimess of the isser, a
summary of operations, explanation of changes in revenues and ex-
penses, information on the liquidity position and the working eapital
requiremenits of the issuer, and identification of munwgement and
performance on the market of the issuer's securities. See 30 Fed.
Reg, 3834-3838, :



T3-T81—DISFENT
L ECHERK v, ALBERTO-CULVER CO.

conelusion on the fact that this was an “international”
agreement, with an American corporation investing in
the stock and property of foreign businesses, and speaks
favorably of the certainty which inheres when parties
specify an arbitral forum for resolution of differences in
“any contract touching two or more countries,”

This invoeation of the “international contraet” talis-
man could as easily be applied to a situation where, for
example, an interest in a foreign company or mutual
fund was sold to an utterly unsophisticated American
citizen, with material fraudulent misrepresentations made
in this country. The arbitration elause eould appear in
the fine print of a form contraect, and still be sufficient
to preclude recourse to our courts, foreing the defrauded
citizen to arbitration in Paris to vindicate his rights.

It has been recognized that the 1934 Aet, ineluding
the protections of Rule 10b-5, applies when foreign
defendants have defrauded American investore, particu-
larly when, as alleged here,” they have profited by virtue
of proseribed conduct within our boundaries. This is
true even when the defendant is organized under the
laws of a foreign country, is conduecting much of its
actiyity outside the United States, and is therefore gov-
erned largely by foreign law," The language of § 20 of

"The District Court for the Northern District of Ulinois noted
ullegations that Bcherk hod failed to state g moterial fact the omis-
sion of which would have been mislending, see 17 CFR § 240.10b-5
{2}, during crueial negotiations in Melrose Park, Illinois, and that
communications between Alberto and Scherk's attorney conceming
the vabidity and value of the trademarks oceurred within the tersi-
torial jursdiction of the United Brates, Fimally, the Distriel Court
noted that the full economic impact of the alleged fraund oecurred
within the United States.

" Bee, e. .. Legaco Data Processing Eguip, Corp. v. Mazwell, 488
F. 2d 1326, 1334-1339 (CA2 1972); Travig v. Anthes Imperial Lid,,
473 F. 2d 518, 523-528 (C'AR 1973); SEC v. United Financial Group,
fne, 474 F, 2d 354 (CAD 1973); Schoenbaum v, Firsthrook, 405 F,
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the 1934 Aot does not immunize such international trans-
actions, and the United Nations Convention provides
that a forum court in which a suit is brought need not
enforce an agreement to arbitrate which is “void" and
“inoperative’” as contrary to its public poliey." When &

2d 200 (CAZ 196R); Roth v. Fund of Funds, 279 F, Supp. 985, afi’d,
405 F. 2d 421 (CA2 1908), :

? A summary of the conference proceedings which led fo the adop=
tion of the United Natiotts Cohvention was prepared by G, W, Haight,
who served ws o member of the International Chamber of Commetes
delegation to the conference. G. Halght, Convention on the Recogs
nition and Enforeement of Foreign Arbitral Awards: Sumary Anslys
#is of Reoord of Tnited Nations Conference, May /June 1958 (1558),

When Art, IT {3} was being discussed, the Isrueli delegate pointed
out that while & eourt could, under the draft Convention as it then
stood, refuse enforcement of an award which was incompatible with
public poliey, “ ‘the eourt had to refer parties o arbitration whether
or not such reference wag lawful or incompatible with publie poliey.’
Id., ot 27. The German delegute observed that this diffiealty arose
from the omiesion in Art, IT (3) “‘of any words which would relate
the arbitral agreement: to un arbitral award capable of enforeement
under the convention.'” Ibid,

Haight continues: i

"When the German proposul was put to a yote, it failed to obteln
& two-thirds majority (13 to B) and the Article was thus adopted
without any words linking sgreetnents to the awards enforceable
under the Convention. Nor wny this omission correeted in the
Report of the Drafting Committes (1.81), although the obligation
to refer partise to arbitrotion was (ond stil] is) qualified by the
clouse ‘unless it finds that the agreement is null and vaid, inoperative
or incepable of betng performed.!

“Ay the applicable law i4 not indieated, courts may under this
wordimg be gllowed some latitude; they moy find an agreement
Jimcapable of performance if it offends the law or the public policy
of the forum, Apart from this limited openng, the Conference
sppeared unwilling to qualify the broad undertaking not only te
recognize but also to give effect to arbitral agreements,” fd.. at 28
[emphasiz added). 7
Whatever “concern” the delegates had that signatories to the Con.
veiition "not be permitted to decline enforcement of such agree-
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foreign eorporation undertakes fraudulent aetion which
subjects it to the jurisdiction of our federal securities laws,
nothing justifies the conclusion that only a diluted ver-
sion of those laws protect Amneriean investors,

Section 20 {(a) of the Aet provides that a stipulation
binding one to waive compliance with “any provision”
'of the 1934 Act shall be void, and the 1934 Aot expressly
provides that the federal distriet courts shall have “exelu-
give jurisdiction” over suits brought under the Act. 15
U. 8 C. §78a. The Court appears to attach some
significance to the fact that the specific provisions of the
1033 Act involved in Wilko are not duplicated in the
1934 Aect, which is involved in this case. While Alberto
would not have the right to sue in either a state or federal
forum as did the plaintiff in Wilko, 346 U. 8., at 431,
the Court deprives it of its right to have its 10b-3 claim
heard in & federal eourt, We spoke at length in Wilke
of this problemn, elucidating the undesirable effects of
remitting a securities plaintiff to an arbitral, rather than
a judicial, forum, Here, as in Wilko, the allegations of

ments on the bagds of parochinl views of their desirability,” ante,
at 12 n, 12, it would seem that they contemplated that g court may
‘decline to enforee an sgreement which offends its law or public
policy.

The Court slso attempts to treat this case as only a miner varia-
tion of The Bremen v, Zapata Of-Shore Ce, 407 U, 8. 1. Io that
case, howeyer, the Court, per Buacen, C. J., explicitly stated that:
“A eontractual choice-of-forum clause should be held unenforceable
if the enforcement would contravene a strong publie poliey of the
forum in which suit ix bronght, whether decluved by statute or by
judicial decigion.” Id, atv 15
That is inescapably the cuse here, ns §29 of the SBecuritics Exchange
Aet and Wilke v. Swan maoke clear. Neither § 28, nor the Convens
tion on international arbitration, aor The Bremen justifies shandon-
ment of & nativnal public poliey that seeurities claims be heard by
4 judiial forum simply hecanse some international elements are
involved in a condract,
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fraudulent imisrepregentation will invalve ‘“subjective
findings on the purpose and knowledge” of the defendant,
questions ill determined by arbitrators without judiecial
instruetion on the law., See id,, at 435-436., An arbitral
award can be made without explication of reasons and
with development of a record, so that the arbitrator's
conception of our statutory requirement may be absolutely
incorrect yet functionally unreviewsble, even when the
arbitrator seeks to apply our law, We recognized in
Wilko that there is no judicial review corresponding to
review of court decisions. [Id., at 436-437. The exten-
give pretrial discovery provided by the Federal Rules of
Civil Procedure for actions in Distriet Court would nof
be available. And the wide choice of venue provided by
the 1934 Act, 15 U, 8. C. § 78aa, would be forfeited. See
Wilks v. Swan, 346 U. 3., at 431, 435. The loss of the
proper judicial forum earries with it the loss of substan-
tial rights.’® '

When & defendant, as alleged here has through pro-
scribed acts within our territory brought itself within
the ken of federal securities regulation, & fact not dis-
puted here, those laws—including the controlling prin«
ciples of Wilko—apply whether the defendant is foreign
or Ameriean, and whether or not there are transnational
elements in the dealings. Those laws are rendered a
chimera when foreign corporations or funds—unlike
domestic defendants—oean nullify them by wvirtue of

" The apreements in thiz ense provided that the “laws of the
Btate of Ilinois" are applicable. Even if the arbitravion court
should rewd this clause to require application of Rule 10b-5'm
standards, Albertas vietory would be Pyrrhic. The arbitral eourt
may improperly interpret the substantive profections of the Rule,
and if 11 does itz error will not be reviewnble as would the error
of u federal conrt. And the shily of Alberts to prosecute its
claim would be eviscerated by lack of 4covery, These are the
poliey eonsiderntions which undeHay Wilko and which apply to the
instant casn pa well
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arbitration clauses which gend defrauded American inves-
tors to the uncertainty of arbitration on foreign spil, or,
what may be more likely, to no remedy at all.

Moreover, the internationsl aura which the Court gives
thig cage 12 ominous, We now have many multi-national
gorporations in vast operations around the world—Eu-
rope, Latin America, the Middle East, and Asia, The in-
vestments of many Amerirmg investors turn on dealings
by these companies.. Up to this day, it has been assumed
by reason of Wilko that they were all protected by our
various federal securities Acts. If these guarantees are
to be removed, it should take a legislative enactment,
I would enforee our laws as they stand, unless Congress
makez an exeeption.

The virtue of certainty in international agreements is
important, but Congress has dictated that when there
- are sufficient eontacts for our securities laws to apply,
the policies expressed in those laws take precedence.
Section 29, which renders arbitration eclauses void and
inoperative, recognizes no exception for fraudulent deal-
ings which ineidentally have some international factors.
The Convention makes provision for such national publie
policy in Art, II (3), Federal jurisdiction under the 1934
Act will attach only to some international transactions,
but when it does, the protections afforded investors such
as Alberto can only be full-fledged.

To repeat, the interests of investors in American
companies are involved here. Justice Brandeis starting
nearly 70 years ago tried to educate the Nation on the
practices of the money trust. The giants of finance are
the money trust today. They are the ones that fought

‘the 1933 and 1934 Acts tooth and nail, They are the
,ones hopeful of short cireniting the protective devices
of those Acts by using arbitration as a newly found
loophole,
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No, 73-781 Scherk v. Alberto-Culver

Suggested note to be added to the opinion of the Court:

'""Wa do not reach, or infer any opinion as to, thes
question whether the acquisition of Scherk's businesses
was & security transaction within the meaning of § 10(b)
and Rule 10b-5 of the Securities Exchange Act of 1934.
Although this important question was considered by the
District Court and the Court of Appeals, and the dissenting
opinion, infra, seems to consider it controlling, petitioner
did not assign the adverse ruling on the question as error

and it was not briefed or argued in this Court."
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company incorporated in Delaware with its principal

office in Illinvis. It manufactures and distributes toilet- 4
rieg and hair products in this country and abroad. Dur- “J (
ing the 1960's Alberto-Culver decided to expand its Y
overseas operations, and as part of this program it !
approached the petitioner Fritz Scherk, a German citizen

residing at the time of trial in Switzerland. Scherk was /
the owner of three interrelated business entities, orga-

nized under the laws of Germany and Liechtenstein, that

were engaged in the manufacture of toiletries and the

licensing of trademarks for such toiletries. An initial

contact with Scherk was made by a representative of
Alberto-Culver in Germany in June, 1967, and negotia-

tions followed at further meetings in both Europe and

the United States during 1967 and 1968. In February,

1969 a contract was signed in Vienna, Austria, which pro-

vided for the transfer of the ownership of Scherk’s enter-

prises to Alberto-Culver, along with all rights held by

these enterprises to trademarks in cosmetiec goods. The

contract contained a number of express warranties

whereby Scherk guaranteed the sole and unencumbered

Court. -1 .r
Alberto-Culver Co., the respondent, is an American },W/ -)
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ownership of these trademarks., In addition, the cons
tract contained an arbitration clause providing that “any
controversy or claim [that] shall arise out of this agree-
ment or the breach thereof” would be referred to arbi-
tration before the International Chamber of Commerce in
Paris, France, and that “[t}he laws of the Btate of
Ilinois, T. 3. A, shall apply to and govern this agres-
ment, its interpretation and performance,”?

The closing of the transaction took place in Geneva,
Switzerland, in June 1969, Nearly one year later
Alberto-Culver allegedly discovered that the trademark
rights purchazed under the contraet were subject to sub-
gtantial encumbrances that threatened to give others
guperior rights to the trademarks and to restrict or pre-
clude Alberto-Culver's use of them. Alberto-Culver
thereupon tendered back to Scherk the property that had
been transferred to it and offered to reseind the contract,
Upon Scherk's refusal, Alberto-Culver commenced this
action for damages and other relief in a federal district

1 The arbitration clavse relating to the transfer of pne of Scherk’s
business entities, similar to the clauses covering the other two, reads
in its entirety as follows:

"The parties agree that if any controversy or daim shall ariss oyt
of the ngreement or the breach thereof and either party shall request
that the matter shall be setiled by arbitration, the matter shall be
settled exclusively by arbitration in accordance with the rules then
obtaining of the Internationa] Chamber of Commercs, Parie, Franee,
by u single arbitrator, if the parties shall seree upon one, or by one
arbitrator appointed by esch party and & third arbitrator appointed
by the other arbitratorm. In cese of uny fallure of & party to make
an appointment referred to above within four weeks after notiee of
the sontroversy, such appointment shall be made by said Chamber,
All arbivration proceedings shall be held in Paris, France, and esch
party agrees to corgply in o]l respects with any award made in oy
such proceeding and to the entry of a judgment in any jurisdiction
upon eny gward rendersd in zuch proceeding. The laws of the Btate
of Mlingis, U, 8. A, shall apply to and govern thi=s agreement, it

. interpretation and performance.”
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the “desirability of arbitration as an alternative to the
complications of litigation,” id., at 431, but nonetheless
declined to apply the Aect's provisions, That case
involved an agreement between Anthony Wilko and
Hayden, Stone & Co., & large brokerage firm, under which
Wilko agreed to purchase on margin a number of shares
of a corporation’s common stock, Wilko alleged that
his purchase of the stock was induced by false represen-
tations on the part of the defendant concerning the value
of the shares, and he brought suit for damages under
§ 12 (2) of the Securities Aect of 16833, 15 U. 8, C, § 771,
The defendant responded that Wilko had agreed to sub-
mit all eontroversies arising out of the purchase to arbis
tration, and that this agreement, contained in a written
margin contract between the parties, should be given full
effect under the Arbitration Aet,

The Court found that “[t]wo peolicies, not easily ree-
oncilable, [are] involved in this esse’” 346 T. 8., at
438. On the one hand, the Arbitration Act stressed “the
need for avoiding the delay and expenge of litigation,” id.,
at 431, and directed that such agreements be “valid, ir-
revocable, and enforceable"” in federal eourts. On the
other hand, the Securities Act of 1933 was “[d]esigned to
protect investors” and to require “issuers, underwriters,
and dealers to make full and fair disclosure of the eharac.
ter of securities sold in interstate and foreign commerce
and to prevent fraud in their sale,” by creating “a special
right to recover for misrepresentation . . . ." [d., at 431
(footnote omitted). In particular, the Court noted that
§ 14 of the Becurities Act, 15 U, 8, C. § 77n, provides:

“Any condition, stipulation, or provision binding
ANy person acquiring any security to waive com-
pliance with any provision of this subchapter or of
the rules and regulations of the Commission shall
be void."”

The Court ruled that an agreement to arbitrate “is g
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‘stipulation’ and [that] the right to select the judieial
forum is the kind of ‘provision’ that cannot be waived
under E14 of the Securities Act.”® Thus, Wilko's
advance agreement to arbitrate any disputes subse-
quently arising out of his contract to purchase the securi-
ties was unenforeahle under the terms of § 14 of the
Securities Act of 1933

Alberto-Culver, relying on this precedent, eontends
that the District Court and Court of Appeals were correat
in holding that its agreement to arbitrate disputes arising
under the contract with Scherk is similarly unenforeeable
in view of its contentions that Scherk’s conduct consti-
tuted violations of the Securities Exchange Act of 1034
and rules promulgated thereunder, For the reasons that
follow, we reject this contention and hold that the pro-
vizions of the Arbitration Act cannot be ignored in this
o858,

At the outset, a colorable argument could be made that
even the semantic reasoning of the Wilko opinton does
not control the case before us. Wilko coancerned a snit
brought under &12 (2) of the Seeuritics Aet of 1933,
which provides a defranded purchaser with the “speeial
right” of & private remedy for etvil liability, 346 U, 8, at

% The arbitration agreement involved in Wilko war contained in a
standard formn margin contract. But wee the dissenting opinion of
Mpr. Justice Frankfurter, 346 U, 8., at 438, 440, concluding that the
record did not show that “the plaintifi [Wilkoe] in opening an ac-
eount had no chotes but to gecept the arbitration stipulation , , , "
The petitioner here would limit the decision in Wike to situstions
where the parties exhibit & disparity of bargaining power, and con-
tends that, sinee the negotiations leading to the presont contract took
place over a number of years and mvolved the participation on both
sides of knowledgeable snd sophisticated business and legal experts,
the Wilko decision should not apply. Zee also the disseniing opinion
of Judge Stevens of the Court of Appedls in this ease, 4834 F. 2d, at
815. Because of our disposition of this case on other grounds, we
meed not conzider this contention.
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431. There is no statutory eounterpart of § 12 (2) in the
Securities Exchange Aet of 1934, and neither §1Q (b)
of that Aet nor Rule 10b-5 speaks of a private remedy
to redress violations of the kind alleged here. While
federal case law has established that § 10 (b} and Rule
10b-5 ereate an implied private cause of action, see
6 Loss, Securities 3860-3873 (1069) and cases cited
therein; ef. J. I. Case Co. v, Borak, 377 U, B. 426 (19863),
the Aect itself does not establish the “special right” that
the Court in Wilko found significant, Furthermore,
while both the Securities Act of 1933 and the Becurities
Exchange Act of 1934 contain sections barring waiver of
compliance with any “provigion” of the respective acts,
certain of the “provisions” of the 1833 Act that the Court
heid could not be waived by Wilko's agreement to arbie
trate find no counterpart in the 1934 Aet, In particular,
the Court in Wilko noted that the jurisdictional provision
of the 1933 Aet, 15 U, 8. C, § 77v, allowed a plaintiff to
bring suit “in any court of competent jurisdiction—
federal or state—and removal from a state court is pro-
hibited." 346 T. 5., at 431. The analogous provision
of the 1834 Act, by contrast, provides for suit only in the
federal distriet courts that have “exclusive jurisdiction,”

TSection 14 of the Becurities Act of 1523, 15 U, 8, C. §7TTn,
provides as follows:

“Any condition, stipulation, or provisign binding eny person aes
fquiring any security to waive complisnee with any provision of this
#ubchapter or of the rules and regulations of the Commission ghall be
void "

Bection 20 (a) of the Becurities Exchange Act of 1834 15 T, B. C,
& T5ce (n}, provides:

“Any condition, stipulation or provison binding any person to
waive camplisnee with any provision of this chapter or of any rule or
regulation thereunder, or of any rule of an exchange required thersby
shall be void."

While the two sections are not idemtical, the variations in their word-
ing seem irrelevant to the jssug presented in this cose,
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15 U. 8. C. § 78aa, thus significantly restricting the plaine
tiff's choice of forum.*

Accepting the premise, however, that the operative
portione of the language of the 1933 Aet relied upon in
Wilico are contained in the SBecurities Exchange Act of
1034, the respondent’s reliance on Wilko in this case
ignores the significant and, we find, crucial differences
between the agresment involved in Wilko and the one
gigned by the parties here, Alberto-Culver's contract
to purchase the business entities belonging to Scherk was
& truly international agreement, Alberto-Culver is an
American corporation with its principal place of business
and the vast bulk of its activity in this country, while
Scherk is a citizen of Germany whose companies were
organized under the laws of Germany and Liechtenstein.
The negotiations leading to the signing of the contract
in Austria and to the closing in Switzerland took place
in the United States, England, and Germany, and
involved consultations with legal and trademark experts
from each of those countries and from Liechtenstein,
Finally, and most significantly, the subject matter of the
contract concerned the sale of bugsiness enterprizes orga-
nized under the laws of and primarily situated in Euro-
pean countries, and whose activities were largely, if not
entirely, directed to European markets.

Such a contract involves considerations and policies
significantly different from those found controlling in
Wilko. In Wilko, quite apart from the arbitration pro-

FWo do por reach, or imply any opimon as tofthe guestion
whether the nequisition of Scherk’s businesses was n Becurity trats.
notion  within the mesning of &10(h) and Tule 10b-5 of the
Securities Exchangs Act of 1934, Although this important question
wiz considered by the Dhistrict Court and the Court of Appeals,
and although the dissenting opinion, poet, serme to consider it
controlling, the petitioner did not assign the adverse ruling on the
question ws error and it wes not briefed or argued in this Court,
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vision, there wes no question but that the laws of the
United States generally, and the federal securities lawi
in particular, would govern disputes arising out of the
stock purchase agreement. The parties, the negotia-
tions, and the subject matter of the contract were sl
situated in this country, and no eredible claim could hava
been entertained that eny international conflict of laws
problems would arise. In this case, by contrast, in the
abeence of the arbitration provision considerable uncer-
tainty existed at the time of the agresment, and still
exists, concerning the law applicable to the resolution of
disputes arising out of the contract.’

Such uncertainty will almost inevitably exist with
respect to any contract touching two or more countrigs,
each with its own substantive laws and conflict of law
rules, A contractual provision specifying in advance the
forum in which disputes shall be litigated and the law to
be applied is, therefore, an almost indispensable preeon-
dition to achievement of the orderliness and predictability
essential to any international business transaction. Fuf-
thermore, such & provision obviates the danger that #
dispute under the agreement might be submitted to g
forum hostile to the interests of one of the parties or
unfamiliar with the problem area involved.™

* Together with it motion for a stay pending arbitration, Scherk
moved that the complaint be dismissed because the federal securj-
ties laws do not apply to this mternational transaction, of, Leasco
Duta Processing Equipment Corp, v. Mazwell, 468 F. 2d 1328 (CA2
1972), Binee only the order granting the injunction was appealed,
this contention was not consdered by the Court of Appeals and is
not before this Court,

W Bee Ouiigley, Accession by the TUnired States to the United Na-
tions Convention on the Recognifion and Enfurcerment of Foreign
Arbitral Awards, 70 Yale L, J. 1048, 1051 (1961}. For example,
while the arbitration agreement involved here provided that the
coptroveraies arising out of the agreernent be resolved under “[t]he
laws of the Btate of Lilinois” supra, n. 1, o determination of the
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A parochial refusal by the courts of one country t@
enforee an international arbitration agreement would
not only frustrate these purposes, but would invite
unseemly and mutually destructive jockeying by the
parties to secure tactical litigation advantages. In the
present case, for example, it is not inconceivable that if
Scherk had anticipated that Alberto-Culver would be
gble in this country to enjoin resort to arbitration he
might have sought an order in France or some other
country enjoining Alberto-Culver from proceeding with
its litigation in the United States. Whatever recognition
the courts of this country might ultimately have granted
to the order of the foreign court, the dicey atmosphere of
such a legal no-man's-land would surely damage the
fabrie of international commerce and trade, and imperil
the willingnes and ability of businessmen to enter into
international commercial agreements '

existence and extent of frand concerming the trademarks wounld
noeceasprily invelve an understanding of foreign law on that subpect.

“WThe dissenting opimion argues that our conelusion that Wilke
iz inapplieable to the dimation presenved in this caze will vitiare
the foree of that decision beesuse parties to transactions with many
more direct contaets with thiz conntry than in the present cose will
nonetheless be shle to mvoke the “tatleman' of having an “inter-
national contraet.” Post, at 8 Coneededly, situations may anse
where the contscts with forelgn countries are so insignificant or
pttenuated that the holding in Wiko would meaningfully apply,
Judicial responee to such situntions ean and should swait future
litigation in concrete cases, This epse, however, provides no basia
for & judgment that only United States laws and United States
eourts should determuine thie controversy in the faee of 8 solemn
agreement between the parties that such controversies be resolved
plaewhere, Theonly confacte between the United States and the
tratssction involved here & the fact that Alberto-Culver s un
American corporation and the occurrence of some—but by no menns
the greater part—of the precontract negotiations in thiz country,
To determine that "American standards of fairmess ' post, at 7,
must nonetheless govern the controversy, or to mply that the
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The exception to the clear provisions of the Arbitration
Act carved out by Wilko is simply inapposite to a case
auch as the one hefore us. In Wilko the Court reasoned
that “[w]hen the security buyer, prior to any violation
of the Securities Act, waives his right to sue in courts, he
gives up more than would a participant in other business
transactions, The security buyer has a wider choice of
courts and venue, He thus surrenders one of the advan-
tages the Act gives him . ...” 348 U, 8, at 435, In the
context of an international contract, however, these
advantages become chimerical since, as indieated above,
an opposing party may by speedy resort to a foreign
court bloek or hinder access to the American court of the
purchaser's choice.™

Two Terms ago in The Bremen v. Zapata Off-Shore
Co., 407 U, 8. 1, we rejected the doetrine that a forum-
selection clause of a contract, although wvoluntarily
adopted by the parties, will not be respected in a suit
brought in the United States "unless the selected state
would provide a more convenient forum than the state
in which suit is brought,” Id., at 7. Rather, we con-
eluded that a “forum clause should control absent a
strong showing that it should be set aside.” Id., at 15
We noted that “much uncertainty and possibly grest
inconvenience to both parties could arise if & suit could
be maintained in any jurisdiction in which an accident

forum sgreed apon will provide “no remedy at all” post, at 12,
demenns the standards of justice elsewherc in the world, and m-
neceasarily exaltd the primacy of Unlted Btates law over the laws
of other countries

1% The dissenting opinion reiges the aspecter that our holding todsy
will leave American investors ot the merey of multinational eor-
porations with “vest operstipne sround the world | . . " Poal,
at 12, Our decision, of course, has no hearmg on the scope of
the enberantive proviswons of the federn] securities laws for the

simple resson that the question @ not presented in this case. See
n. B, supra.
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might oceur or if jurisdiction were left to any place
[where personal or in rem jurisdiction might be estab-
lished]. The elimination of all such uncertainties by
agreeing in advance on & forum acceptable to both partieg
is an indispensable element in mternational trade, com-
merce, and contracting.” Id., at 13-14.

An agreement to arbitrate before a specified tribunal
is, in effect, a specialized kind of forum-selection clause
that posits not only the situs of suit but also the pro-
cedure to be used in resolyving the dispute.® The invali-
dation of puch an agreement in the case before us would
not only allow the respondent to repudiate his solemn
promise but would, as well, reflect a “parochial concept
that all disputes muat be resolved under our laws and in
our gourts , . .. We cannot have trade and commerce
in world markets and international waters exclusively on
our ferms, governed by our laws, and resolved in our
courts. [d., at 0.4

¥ Under some ciroumstances, the designation of arbitration in a
certain place might also be viewed as implicitly selecting the law of
that place to apply to that transaction. In this case, however, “[t]ha
laws of the State of Mlingis" were explivitly made applicable by the
arbitration agreement. See n. I, supra.

M In The Hremen we noted thet forum-seledtion cliuses “should be
given full effect” when "a freely negotiated private intemations]
agreement [is] unafected by froud . .. 7 407 U, 8.1, 12-13. This
qualification dpes not mean that any time a dispute arising out of
& transaction i@ based upon an allegation of fraud, as in this case, the
clavse i8 unenforeeable. Rather, it mesns that sn arhitration or
forum-selection elause in & contract i8 not anforeeable if the fnelusion
of that clawse in the controct was the product of freud or coercion,
Compare Primn Paint Corp, v. Flood & Conklin Mfp, Co, 388 U. 8,
306,

Although we do not decide the question, presmnsbly the type of
fraud slleged here could be raised. under Art. V of the Convention
on the Hecognition and Enforcement of Foregn Arbitral Awards,
gee 1, 12, infre, in challenging the enforeement of whatever srbitral
award 8 produced through arbitration, Artiele ¥V (2}(b) of the
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~For all these reasons we hold that the agreement of

the parties in this ease to arbitrate any disptite arising
put of their intérnational eommereial transaction is to be
respected and enforeed by the federal courts in accord
with the explicit provisions of the Arbitration Act.®

Convention provides that a country may refuse recognition and
enforcement of an award if “recognition or enforcement of the
award would be conttary to the public poliev of that country !

1 Our eonclusion today i confirmed by international develop-
ments and domestic legislation in the area of eommercial arbitras
tinn subsequent to the Wilko decision, On June 10, 1958, a special
conference of the Uhited Nationd Economie and Soeial Couneil
adopted the Conventioh on the ReBoghitlon and Enforeement of
Foreign Arbitral Awsrds. In 1870 the United Btates acceded to
the treaty, [1070] 3 U. B, T. 2817, T, I. A. 8, No, 6997, and Con-
gress passed Chaprer 2 of the United States Arbitration Act, 0
U. 8 C 88201 ff, in order to implement the Conyvention. Bection
1 of the new chapter provides uneguivecally that the Conventiod
“shall be enforced in United ‘Htates courts in accordance with this
chapter.”

The goal of the Convention, and the prineipal purpose underlying
Ameriran adoption shd implementation of it, was to eneourage the
recognition and enforeement of commercial arbitration agreements in
internations] eontracts and to unify the standards by which agree-
ments to arbitrate are observed and arbitrel awarde ere enforeed in
the signatory cointries. See Convention on the Recognition and En-
forcement of Foreign Arbitral Awards, B. Exee, E. 90th Cong., 2d
Sess. (1988): Quigley, Accession by the United Btates to the Tnited
Natione Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, 70 Yale L, J. 1049 (1961). Article II (1) of the
Convention provides:

“Each Contracting State shall recognize an agreement, in writing
under which the parties undertake to submit to arbitration all or
any differences which have arisen or which may arise between them
in respert of a defined logal relationship, whether contractual
or not, concerning & subject matter capable of settlement by
arbitration.”

In their disetssion of this Article, the delegates to the Conventlon
voiced frequent coneern that courts of signatory countries in which
p@ agreement to arbitrate is songht to be enforeed should not be par-
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Accordingly, the judgment of the Court of Appeals is
reversed and the case 1s remanded to the Distriet Court
for further proceedings consistent with this opinion.

It iz s0 ordered,

mitbed to decline enforcement of such agresmenta on the baslz of
patachial views of their desirability of in & manner that would
diminish the mutually binding nature of the agreements. See Haight,
Convention on the Recognition and Enforcement of Foreign Arbitral
Awnrda, Bummary Analysis of Record of United Nations Conferance
2428 (1958).

Without reaching the jssug of whether the Convention, apart from
the considerations expressed in this opinion, would require of jts
own foree that the sgreement to arbitrate be enforced in the present
case, we think that this country’s adoption and ratification of the
Coovention and the passage of Chapter 2 of the United States Arbi-
tration Act provide strongly persussive evidence of congressional
policy consistent with the decision we reach today,
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