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%‘/ ¢ PRELIMI_[NARY MEMORANDU
Feb. 18y Conference Cert to CA 9

{Duniway, Burns;

List,%EﬂShEet,ﬁj Kennedy, /dissenting)
No. 76-5720 Cert ¥o W.D. Wash. (Sharp;
accepting magistrate's report)
UMJDLIPHHND
UP QUAMISH INDIAN TRIBE Federal/Civil (habeas) Timely
"""_"'"“'_"_"—"""—-—- case
» SUMMARY: This/raises the question of whether Inlian Tribal
ﬂj’ Courts have jurisdiction over ncn-Indians charged with violating India

by e T
law while on Indian Reservations.
%
2., FACTS: The Suquamish Indian tribe has its reservation in

1/

the state of Washington. The tribe has enacted a tribal law and order

§

L2 /

1/ Approximately ome=half of the land within the reservation is

~ owned by non-Indians. The non-Indians pbpulation on the reservation
vastly out-numbers the Indian population.
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in
code to regulate the conduct of persons with/its territorial jurisdiction.

o 2

The code defines as offenses activities which would érdinarily be deemed
petty offenses or misdemeanors. In accordance withlthe "Indian Bill
of Rights", penalties for such offenses are limited to a maximum of
six months imprisonment and/or a $500 fine, 25 U,S85.C. § 1302. The
tribe has also established a tribal court (with Indian judges and juries)
to try alleged violations of the code. See 25 U.S.C, §§ 1301, 1311.

(a) Oliphant: Petr Oliphant is a non-Indian residing con the
Suquamish reservation. During the tribe's 1973 Chief Seattle Days
celebration, Oliphant became involved in an altercation on the tribal
encampment grounds, which are held in trust by the U.S. for the benefit
of the tribe. When a tribal police officer attempted to halt the
disturbance, petr assaulted him and was arrested for asaaulting'a peolice
officer and resisting arrest, both wviclations of the tribal law and
order code. Thereafter, he was arraigned on these charges in the tribal
court, and bail was set in the amount of 5100 for each charge. Since
petr could not post bail, he was incarcerated for a period of five days.
He was then released on his own recognizance,

Following his release, petr sought habeas relief in the W.D.

Wash. on the ground that the tribal court had no jurisdiction over non-
Indians. The dist ct disagreed and denied his petn for habeas. There-
after, he appealed toc CA 9.

(b) Belgrade: Petr Belgrade, also a non-Indian resident of the

reservation, was arrested by tribal police on a state highway located

within the reservation (unlike Oliphapnt, the offense and arrest did not

S

take place on Indian trust property)} for reckless driving and destruction

of tribal property in violation of the tribal law and order code. Shortly
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thereafter, he was arraigned on these charges in the tribal court. After
posting bond, he was released.

Petr then also sought habeas relief in the W.D, Wash claiming that
the tribe had nD.jurisdiction over him, That court saw no difference
for jurisdictional purposes between the Indian trust property on which
Oliphant's offense had cccurrsdand the state highway running through
the reservation, Hence, it denied relief on the basis of its earlier
decision in Oliphant. Petr has filed a petn for cert directly from that
ruling.

3, HOLDING BELOW: In CA 9, Oliphant maintained that the Suguamish

had no jurisdictiop over ncn—indians because Congress had never conferred
such jurisdiction on them, . CA 9 rejected this contention., In its view,
the proper inguiry was not whether Congress had conferred such jurisdic-
L
tion on the tribe, but rather, since the tribes were once“sovereign states:

and as such, possessed the inherent power to preserve order by punishing

those who viclated their laws, whether Congress had limited that power.

e

——————

After reviewing the treaties Congress had made with the Suguamish and
the statutes which affected the tribe, CA 9 concluded that Congress had
not withdrawn that authority from it, 1In this regard, it noted: (a)
that_neither the Treaty of Point Ellict,[establishinglthe reservation)
12 Stat. 927, nor the Treaty of 1905, {sale of certain tribal lands)

33 Stat. 1078, menticned the tribes power to try non-Indian criminals
while treaties with other tribes had expressly granted or withdrawn that
power; (b) that § 4 of the Indian Trade and Intercourse Act, as amended,
18 U,5,C, § 1152, while extending federal law to Indian Country, does
not purport to either extinguish tribal jurlsdlctlﬂn or declare federal

2/

jurisdiction exclusive; (¢} that the cnngress;onal history of § 1152

EKIt dlstlngulshed Ex Parte Kenyon, 14 Ped. Cas. 353, relied on by

R PRSI [, PR S iy A Ll=d bhkha ~AfFanon irhar-.n intalrad wasg
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supported the tribe's retention of jurisdiction over non-Indian; (d4)
that the Indian Civil Rights Act, 25 U.5.C. § 1302, feally had no kearing
on the question;éxand {e} that Public Law 280, as modified, 25 U.S.C,
§ 1321, was equally irrelevant to the ingquiry since Washington had ceded
whatever jurisdiction it pos=sessed over the tribe back to the U.S. in
19?1.if In addition, it found that the secticns of the tribal code here
involved did not conflict with any federal law and that practical con-
siderations supported the existence of jurisdiction since without it,
many petty wviolations by non-Indians would go unpunished, Henca; CA 9
affirmed the dist ct's decision upholding the tribal court's jurisdiction
over non-Indians for wviolaticonsof Indian law committed on trust property.

Judge Kennedy dissented. He could not agree with the majority's
basic premise -- that, in the absence of ccngressional action to the
contrary, the tribe possessed the authority asserted here as an incident
of its sovereignity. In this regérd, he pointed out that a tribal court's
criminal jurisdiction over a non-Indian was a rather novel proposition;
the last federal court to pass on the guestion had done s0 in 1878 and

had indicated, in dicta, that the tribal court had no such jurisdiction,

Ex Parte Kenyon, 14 Fed. Cas. 353 (W.D. Ark, 1878). Moreover, he noted

that while many decisions of this Court spoke of tribal sovereignity, e.g.
Worcester v. Ga., 31 U,8. 515, 560-61 {1832), they had done so in the
context of determining a state's jurisdiction over Indian lands where

e

the federal gov't had decreed a measure cf autonomy for the tribe (a

preemption question), and not in the context of a tribe's attempt to

_ / _
3/The court rq&jectad petriclaim that he could not receive a fair
trial because only Indians would be on the jury as premature.

4/In 1957, Wash. had assumed criminal jurisdiction over the tribe
pursuant to § 7 of P.L. 280. 2
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exercise jurisdiction over an individual, In his view, principles
developed in the preemption context in order to protéct the tribe from
state encroachment had little application to the siéuatinn presented here
because a tribe's power to prosecute non-members was not essential to its
identity or its self-governing status. Hence, that the case turned on
whether Congress intended tribal courts to exercise criminal jurisdiction
over non-members.
‘2/j;haﬁﬂdﬂﬁﬁﬂqﬁlqtrE‘Ldmﬁﬁ;:z::f v

Turning to this inquiry, he concluded that Congress, while never
explicitly saying so, did not intend the tribe to have such jurisdiction.
His examination of early Indian statutes and treaties led him to believe
that Congress had never recognized the Indians' inherent authority to
punish non-Indians. Indeed, he pointed out that during treaty negotiations
a number of tribes attempted to secure this power from Congress without
success., In light of this background, he argued that the absence of any
mention of this particular issue in the statutes and treaties relied on
by the majority was not surprising. In addition, he points out numerous
references in the legislative history of a number of Indian statutes (as
late as 1970) which suggest that the tribes possess no jurisdiction

over non-members., Finally, he notes that Congress has consistently -
———

evidenced an intent to treat offenses by Indians against each other differ-
W

ently from those involving non-~Indians and that this distinction is re-

flected in/current federal scheme for dealing with offenses on Indian land
which exempts purely "Indian" offenses from the operation of federal law
unless they fall with the "Major Crimes Zct", See 18 U,5.C, § 1152 and

§ 1153,

4. CONTENTIONS: Petrs reiterate their claim that the tribal

court lacks jurisdiction over them. Unfortunately, their attorney has
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not done a very good job of presenting their case, At the outset, he
maintains that the concept of tribal sovereignity reiied on by the
majority is somehow unconstitutional. For the most part, however, he
argues that whatever sovereignity the tribe originally possessed in this
regard has been extingulshed over time by the numercus congressional en-
actments which have extended both state and federal criminal jurisdiction
over tribal lands. This claim was rejected by CA 9 which noted that the
statutes relied on did not speak to the precise guestion presented here
and thus did not extinguish the trlbe's concurrent jurisdiction over
offenses, In addition, he claims that Washington's retrocession of
jurisdiction back to the U.S. was ineffective as a matter of state law,
Throughout; he emphasizes the novelity of the guestion.

The tribe has filed a response. As might be expected, it argues
that the major premise of the CA 9 majority is correct; that this Court
has always recognized a tribe's sovereignity in the absence of contrary

congressional action, e.g., Williams v. Lee, 358 U.S. 217; U.S8. v. Mazurie,

419 U,S, 544; that Congress has never expressly withdrawn the tribe's
jurisdictlon over petr's offenses; and that the exercise of jurisdiction
by the tribe is consistent with Congress' policy of tribal self-govern-
ment. In addition, it argues that there is no reascn for the Court to
review the Belgrade case before the 9th Circuit has had an opportunity
to do so since the case is distinguishable from Oliphant's and it is
not certain that CA 9 will find that decision controlling.

Amicus briefs have been filed by Kitsap County, Wash. (the
county in which the reservation is located) and the Wash. AG. The former
supports the petn for cert; it points out ?hat the vast majority of the

reservation's population are non-Indians (150 Indians; approximately 3000
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non-Indians) and merely objects to the Indians attempt to exercise

- jurisdiction over the majority. ‘The latter supporta-the tribe; the
only interesting point it raises is a suggestion that a tribal court's
exercise of jurisdiction over a non-Indian is not as novel as the dissent
suggests. However, it offers no figures to support this assertion.

5., DISCUSSION: The issue presented by this case is one of first

—

impression in this Court. Moreover, it would seem to be one of increasing
i;;;;;;;:;ﬁ;;#;;E;;I—éov't‘s become more and more active.
On the merits, depending on one's initial premise, both theICA 9
ajority and dissent offer rather persuasive arguments in suppert of
LHHMMH‘II:1Ihe.ir position. ©On the question of tribal sovereignity, the majority is
correct in pointing cut that this Court has often spoken of the Indian
tribes as soverign nations, who though conguered and dependent, retain

those powers of autonomous states that are neither inconsistent with

their status nor expressly terminated by Congress. Worcester, supra.

On the other hand, the dissent is correct in noting that those decisions
arose Iin a distinguishable context and that history would seem to sBuggest
that the tribes possessed no juriediction over non-Indians. Any analysis
of the question is further complicated by the fact that congressicnal
policy toward the Indians has not remained consistent thrcuqhouf history.
Since congressicnal ilntent and federal Indian policy ar;;igrihe theories
of both the majority and dissent, the 5G would seem to be an approprilate
party to call upon.

Finally, with respect to Belgrade, there would appear to be no
reason to deviate from the normal appellate process as the resp tribe
suggests,

There is a response.

2/10/77 ondrasik CA 9 Oilphant opin
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No. 76-5729 Qliphant & Belgrade v. Suguamish Indian Tribe

To: Nancy Date: January 3, 1978
From: L.F.P., Jr.

Since we talked about the above case, T have spent about
three hours on the rather elaborate briefs. This is not enough
gstudy to justify even a tentative conclusion as to whether the
qgquestion of jurisdiction is settled under the relevant treaties,
statutes, and court decisions, but T now do have some "feel"™ for
the case. The purpose of this brief note to you is to make
several general obgervations.

The case ig one of conaiderable importance, perhaps more
to the states in which Indian reservations continue to exist than
to Indian tribes such as the Buguamish Tribe. It is surprising
that the question, as noted in the 5G's brief, is cne of first
impresgion - addressed in the past only by a dictum Iin one early
federal case. BG's brief p. 8.

The 5G's brief aleso conveys the impression that the

guestion of tribal court jurisdiction is not clearly resolved by




the arguably relevant federal treaties and statutes. The SG
supporte {ts argument in favor of juriediction by the "main
thrust of federal policy”™ {n recent years. The 5G makee two
specific submissions: (1) that the Treaty of Polnt Elliott
should be read as reserving exclusive criminal jurisdicticn to
the tribe for offenses not covered by the Major Crimes Act or the
Indian Civil Rrights Act, and (1i) that the most relevant federal
statute -~ 18 U.5.C. 1152 (the 1854 statute extending federal
criminal laws to "Indian Country®) may be construed as impoesing =a
concurrent federal jurisediction in cases 1ike these. Thus, I
read the 8G's brief as relying in major part on a perception of
recent federal policy to accord increaeed recognition to tribal
autherity.

If thie case ls to turn on policy considerations, rather
than some firm concliusion drawn from relevant federal law, I
would be inclined to weigh heavily the policy arguments in favor
of the states. Here, I commend the amicus brief filed by the
State of Washington, the state most directly affected by this
cage. Moreover, the Washington State Attorney General (Slade
Gorton) has proved - in perhaps half a dozen cases - to be among
the ablest and fairest of the states attorney generals who has
argued before us. His description of the Port Madison Indian
Regservation reminds me of the analogous condition of the Puyallup
Regservation (said to be typical of many reservations in the
West). Here, the reservation consists of 7,275 acreas, of which

63% is privately owned fee simple {(apparently by non-Indians);




3.
36% remaine in allotment status with the patent held in trust by
the United Btates:; and only about 1% is tribally owned., Of a
total population of 2,928 on the reservation, not mere than 150
{the briefs vary between 50 and 150) are members of the Buguamish
Tribe, The State of Washington hasz exerciesed criminal
juriediction over the non-Indianas on this and efmllar
regervations, and apparently (according to respendent's brief)
the tribal courts only recently have resumed the exercise of
asserted jurisdiction. The state exercises full jurisdiction
over tribal members for compulsory schoo)l attendance, public
welfare, mental illness, juvenile delinguency, the building,
conptruction and policing of etreets and highways, etc.

In terme of policy considerations, it makes no sense to
allow 50 to 150 Indians to set up a "tribal court™ and asszume
juriediction - whether concurrent or not - over more than 2,800
non=Indians who live within the technical boundary of the
reservation, and whe own in fee most of the land.

I realize that Indian law {s indeed "a law unto itself",
and often seems incompatible with broader public interests., I am
inclined to accept a large measure of autonomy where the issue
involves the preservation of tribal history, culture and the
rights of Indiane. But this case involves the attempt by a
handful of Indians to exercise criminal jurisdiction over
non-Indiang in a manner, and for purposes, unrelated to the

preservation of tribal integrity.
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Thus, as you will see, I am inclined - on the basis of

ny understanding of the case at thie time - strongly to favor

revergsal. Yet, I have not attempted to thread my way through the

labyrinth of treaty, statute and case law that may be relevant.
I hope it will not be necessary for you to write a bench memo in
proportion to the outrageously long briefs for petitioners. My
own tentative impression is that the federal statutes fairly can
be construed to deny jurisdiction. My guess is that, as the
Attorney General of Washington argues, the fundamental error of
CA 9 wae in viewing "tribal sovereignty™ as a geographic concept
rather than a personal concept. 8See amicus brief, pp. 6, 17 et

seq.




- woi To: The Chie aigte
Mr. Just 2

r Justice Stewart
Mr. Justice White
Mr, Justice Marshall
Mr., Justice Blackmun
Mr, Justics Powell
Mr. Justloe Btevens

From: Mr. Justioe Rehnquist
Ciroulated: FEPZ q 1878 .

1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 765720

Reolroulated:

Mark David Oliphant and Daniel B.y On Writ of Certiorari to
Belgarde, Petitioners, the United States
. Court of Appeals for

The Buquamish Indian Tribe et al. the Ninth Cireuit,

[February —, 1978]

MBg. JusTice ReaNquiar delivered the opinion of the Court.

Two hundred years ago, the area bordering Puget Sound
consisted of a large number of politieally autonomous Indian
villages, each ocoupied by from a few dozen to over a hundred
Indians. Through a series of treaties in the mid-19th century,
these loosely related villages were aggregated into a series of
Indian tribes, one of which, the Suguamish, has become the
focal point of this litigation. By the 1855 Treaty of Point
Elliott, 12 Stat. 927, the Sugquamish Indian Tribe relinquished
all righte that they might have had in the lands of the State
of Washington and agreed to settle on a 7,276-pcre reservation
near Port Madison, Waeh. Loeated on Puget Sound across
from the ecity of Seattle, the Port Madison Reservation is a
checkerboard of tribal community land, allotted Indian lands,
property held in fee-simple by non-Indians, and various roads
and public highways maintained by Kitaap County.!

1 Aecording to the Distriet Court’s findings of faet, the "Port Mudison
Indian Reservation consiets of approximately 7276 acres of which approx-
mately 634 thereof w owned in fee-simple abzolute by non-Indians and
the remaining 375 15 Indien owned lands subjeet to the trust statos of the
United Btates, consisting mostly of uoimproved seresge upon which no
persone reside.  Hesiding oo the reservation i= an estimated populntion of
epproximately 2,028 non-Indiane living in 976 dwelling units. There lives
on the reservation approximetely 50 members of the Suquamish Indisn
Tribe. Within the reservation are numerous public highwayws of the Btate

Keveiiedd
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T6-5720—0PINION
2 OLIPHANT u. SUQUAMISH INDIAN TRIEL

The Suquamish Indians are governed by & tribal government
which in 1973 adopted a Law and Order Code. The Code,
which eovers a variety of offenses from theft to rape. purports
to extend the Tribe's eritminal jurisdietion over both Indians
and non-Indians® Proceedings are held in the Suquamish
Indian Provisional Court. Pursuant to the Indian Civil
Rights Act of 1068, 25 U. 8, C. § 1302, defendants are entitled
to many of the due process protections aecorded to defendants
in federal or state criminal proceedings. However, the guar-
antees are not identical. Non-Indians, for example, are
excluded from Suquamish tribal eourt juries.®

of Washington, public schools, public utilities and other facilities in which
neither the Suquamish Indian Tribe nor the United Btates has any owner-
ship or interest.”

The Suquamish Indian Tribe, unlike many other Indian tribes, did not
coneent te non-Indian homesteading of unallotted or “aurplus’ landz within
their reservation pursuant to 256 U 8 C. §348 and 43 U, 8. C. §§ 1185
1197, Instead, the substantial non-Indisn population en the Port Madison
Reservation i@ primarily the result of the eale of Indian allotments to
nap-Indiand by the Jecretary of the Intedor. Congressional legislation haa
allowed uch sales where the sllotments were in heirship, fell to "iocom-
petents,” or were surmendered in liou of other selections, The substantial
non-Indinns land-holdings on the Reservation 15 aléo & result of the lifting
of various trust restrietions which has enabled individual Indiens to sell
their nlloimente, Bee 23T, 8, C, §§ 340 and 392,

# Notices were placed in prominent places gt the entrances to the Port
Madizon Ressrvation informing the public that entry onto the reservation
would be deemoed implied consent to the eriminal juriediction of tha
Buguamish tribal eourt.

0In Talton v. Mayes, 163 T. B. 378 (180, this Court held that the
Bill of Rights in the Federal Constitution does not apply to Indisn tribal
governments. Through the Indian Civil Rights Act of 1888, Congress
extended many due process guarantees to defendants before Indian fribal
courts, but the guarantees are not identical to those =2t out in the Federal
Constitution. Thus, the Act provides for “a trinl by jury of not less than
gix pereona,” 26 11, B, €. § 1302 (10), bt the {ribal ecurt is not prohibited
from excluding non-Indians from the jury even where 4 non-Indian 1= being
toed. Im 1976, the SBuquamish Trike amended ite Law and Order Code to



TO-5720—0TINION
OLIPHANT ». BUQUAMISH INDIAN TRIBE 3

Both petitioners are non-Indian residents of the Port
Madison Reservation, Petitioner Mark David Oliphant was
arrested by tribal authorities during the Suquamish’s annual
Chief Seattle Days celebration and charged with assaulting e
tribal officer end resisting arrest. After arraignment before
the tribal court, Oliphant was released on his own recognizance,
Petitioner Daniel B. Belgarde was arrested by tribal authori-
tiea after an alleged high-speed race along the reservation
highways that only ended when Belgarde collided with a tribal
police vehicle. Belgarde posted bail and was released. Six
days later he was arraigned and charged under the tribal code
with “recklessly endangering another person” and injuring
tribal property. Tribal court proceedings against both peti-
tioners have been stayed pending a decision in this case,

Both petitioners applied for 2 writ of habeas corpus to the
United States District Court for the Western District of
Washington. Petitioners argued that the Suquamish Indian
Provigional Court does not have eriminal jurisdiction over
non-Indiang, In separate proeeedings, the Distriet Court dis-
agreed with petitioners’ argument and denied the petitions.
On August 5, 1874, the Court of Appeals for the Ninth Circuit
affirmed the denial of habeas corpus in the case of petitioper
Oliphant. 544 F. 2d 1007. Petitioner Belgarde’s appeal is
atill pending before the Court of Appeals. We granted cer-
tiorari, 431 U. 5. 964, to decide whether Indian tribal courts
have criminal jurisdiction over non-Indians,. We decide that
they do not,

1

Respondents do not contend that their exercise of eriminal
juriedietion over non-Indians stems from affirmative congres-
sional authorization or treaty provision.* Instead, respondents

provide that only Suquamish Tribal members shall serve ws jurors i tribal
eourt,

* Regpondents do contend that Congress hae “confirmed” the power of
Indian tribes to try snd punish non-Indians through the Indian Reorgani-
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4 OLIPHANT ¢, BUQUAMISE TNDIAN TEIBE

urge that such jursdiction Aows avtomatjcally from the
“Tribe's retained imherent powers of government over the Port
Madison Indian Reservation.” Seiging on language in our
opinions deseribing Indian tribes as "quasi-sovereign entities,”
see, e, g., Morton v. Mancari, 417 U. 5. 535, 562 (1974), the
Court of Appeals agreed and held that Indian tribes, “though
conguered and dependent, retain those powers of autonomous
states that are neither inconsistent with their status nor
expressly terminated by Congresa.” Aecording to the Court
of Appeals, eriming] jurisdietion over anvone eommitting an
offense on the reservation is a “sine qua non” of such powers.
The Suquamish Indian Tribe does not stand alone today in
its assumption of eriminal jurisdietion over non-Indians. Of
the 127 reservation court systems that currently exercise
eriminal jurisclietion in the United States, 33 purport to extend

sation Act of 1984, 25 U, 8. C. § 474, and the Todisn Civil Rights Act of
1088, 28 1. 8 ©, §1302, Neither Aci, however, addresses, Jet alone
Yoonfrme," trbal eriminal jursdiction owver nop-Indians. The Indign
Reorganisation Act merely givea esch Indian tribe the nght "to organee
for ite common welfare” and to “adopt an appropriate constitution and
brlawz.” With certain specific additions not relevant here, the tribal
couneil 18 to have such powers 48 are vested “by existing law." The Indian
Civil - Rights Act merely extends to “any pémon” within the trnibe's
jutisdiction ecertain enumerated guarantees of the Bill of Rights of the
Federal Constitution,

An respondenta oote, an early version of the Indian Civil Righta Act
extended ita guarantees only to “Americun Indians " rother than to “any
person.”  The purpose of the later modification waa to extend the Aot
guarantess to “ell person: who may be mibject to the jurisdiction of tribal
governments, whether Indiang or non-Indians” Summary Report on the
Constitutional Rights of Americon Indisne, Subeomm. on Conet. Rights
of the Senate Judiciary Comm., 889th Cong., 2d Bes., at 10 (1866}, But
thin change was certainly not intended to give Indign tribes criminal
juriadiction gver non-Indians. Nor can it be read to "confirm” respond-
enty’ argument that Indian tribes have inherent criminal jurisdiction over
non-Indians,  Instend, the modifieation merely demoputtutes Congress'
desire to extend the Aet's punrantees to non-Indiane i and where thev
come noder & tribe's eriminal or eivil jurisdiction by either treaty provison
or ot of Congresa.
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that jurisdietion to non-Indians.* Twelve other Indian tribes
have enacted ordinances which would permit the assumption
of eriminal jurisdiction over non-Indians, Like the Suquam-
ish these tribes claim authority to try non-Indians not on the
basis of congressional statute or treaty provision but by reason
of their retained national sovereignty,

The effort by Indian tribal courts to exercise crimibal
juriediction over non-Indians, however, is a relatively new
phenomenon. And where the effort has been made in the
past, it has been held that the jurisdiction did not exist. TUntil
the middle of this century, few Indian tribes mamtained any
semblance to a formal court system. Offenses by one Indian
against another were usually handled by social and religious
pressure and not by formal judicial processes; emphasis was
on restitution rather than on punishment. In 1834 the Com-
missioner of Indian Affairs deseribed the then status of Indian
criminal systems: “With the exception of two or three tribes,
who have within & few years past atiempted to establish some
few lawes and regulations amongst themselves, the Indian
tribes are without laws, and the chiefs without much authority
to exercise any restraint.” H., R. Rep, No. 474, 23d Cong,,
1st Sess., at 91 (1834).

It is therefore not surprising to find no specific discussion of
the problem before us in the volumes of United States Reports.
But the problem did not lie entirely dormant for two centuries.

50f the 127 courts currently operating oo Indian reservations, 71
fincluding the Buquamish Indien Provisional Court) are tribal courts,
establivhed and functioning pursuant to tribal lepislative powers; 30 are
“CFR Courts" gperating under the Code of Federal Regulations, 25 CFR
§11 (1977); 16 are traditional courts of the New Mexico pueblos; and 10
are eonservation courts. The CFR Courts are the offepring to the Coutts
of Indian Offenses, firet provided for in the Indian Department Appropria-
tions Aer of 1888, 25 Btat, 217, 233. Hee W, Hagan, Indian Police snd
Judges (1866}, By regulations issucd in 1035, the jursdiction of CFH
Courty iz resirieted to offenses committed by Indiane within the reservation.
26 CFRR §11.2 (a) (1877). The case before us i3 concerned only with the
criminal junsdiction of tribal coprts.
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A few tribes during the 16th century did have formal eritninal
systems. From the earliest treaties with these tribes. it was
apparently presumed that the tribes did not have criminal
jurisdiction over non-Indians absent g congressional statute or
treaty provision to thet effect.  For example, the 1830 Treaty
with the Choetaw Indian Tribe, which had one of the most
sophisticated of tribal structures, guaranteed to the tribe “the
juriediction and government of all the persons end property
that may be within their limits."” Despite the broad terms of
this governmental guarantee, however, the Choctaws at the
eonclusion of this treaty provision “express n twish that Con-
gress may grant to the Choctaws the right of pumishing by
their own laws any white man who shall come into their nation,
end infringe any of their national regulations.”* Such a

4 The history of Indian treaties in the United States 13 consistent with
the principle that Todian tribes may not assume eriminal jurisdiction
over non-Indigns without the permission of Congress.  The enrliest treaties
typically expressy provided that “any citizen of the United States, who
ghall do an mjury to any Indian of the [tribal] nation, or to any other
Indian or Indians residing in their towns, and under their protection, shall
be punished aceording to the laws of the United States” Bee £ g, Treaty
with the Shawnee, Art. IIT, ¥ Stat, 26 (1788), While, as elaborated
further below, these provisions were not necessary to remove oriminal
jurisdiction over non-Indians from the Indian tribes, they would natarally
have served an important fonetion in the developing stage of TUnited
Btates-Indian relations by clarifying jurisdictional limits to the Indian
tribes, The same treaties geperally provided that “[13f eoy ¢itizen of the
United Statex . . . shall settle on any of the lands hereby allotted to the
Indigns to lve and hunt on, mich person shall forfeit the proteetion of the
United Btates of Ameries, and the Indiane moy pumsh him or not ae they
pleaze” Hee, 4. g, Treaty with the Choctaw, Art. IV, 7 8tat. 21 (1788).
Far from representing n recogoition of any inherent lodisn eriminsl
juriadiction over non-Indians settling on tribal landa, these provisions wers
instead intended ws a means of discouraging non-Indiun settlements on
Indian territery, in contraveotion of treaty provisons to the eontrary.
Bes 5 Annals of Congress 803204 (Apnl 9, 1798). Later treaties dropped
this provision snd provided instend that nop-Indian settlers would be
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'f&queat for affirmative congressional authority is inconsistent
with respondents’ belief that criminal jurisdiction gver non-
Indiana is inherent in tribal sovereignty. Faced by attempts

removed by the United States upon complaint being lodged by the trile.
See; e. ., Treaty with the Sauk and Foxes, 7 Stat. 84 (1804), :

Az the relationship between Indian tribes and the United 3Btates
developed through the passage of time, specific provisions for the punish-
ment of non-Indians by the United States rather than by the tribes, slowly
disappesred from the treaties. Thus, for example, nonn of the treaiies
signed by Washington Indisns in the 1850% explicitly proseribed criminal
prosecution snd puniehment of pon-Indians by the Indisn tribes. As
discussed below, however, several of the treaty providons can be read we
recogniging that criminal jurisdiction over non-Indians would be in the
TUnited Jtates rather than in the tobes. The disappearance of provisons
explicitly providing for the punishment of non-Indigne by the Tnited
States, rather than by the Indian tribes, eonoides with and 5 at least
partly explamed by the extension of federal enclave law over non-Indians
in the Trade and Intercourse Acta and the general recognition by Attorneys
Genera] and lower federal courts that Indians did not have jurisdiction
to try non-Indians. BSee infro, at 510, When it wee felt necessary to
expressly apell ont respective jurisdictions, later treaties atill provided that
oriminal junsdiction oyer non-Indians would be in the United Btutea, BSee,
€. g., Treaty with the Ttah-Tabequache Band, Art, 8, 13 Star, 673 (1864),

Only one treaty signéd by the United States has ever provided for any
form of tribal crimina) juriediction over non-Indinns (other thao in the
illegal eettler context noted whove). The first treaty wigned by the United
Etates with an Indian tribe, the 1778 Treaty with the Delawures, providesd
that neither party to the treaty could “proeeed to the infliction of punish-
menta oo the citizens of the other, otherwize than by sepuring the offender
or offenders by imprisonment, or sny other ecompetent means, till & fair
and impartial trial ean be had by judges or juries of both porlies, as neat
ns can be to the laws, costome and nsages of the contracting parties and
natural justies: The mode of ruch trials to be hercafter fired by the iz
men af the United Stoter in Congresy amsembled, with the nasistanee
of . .. deputies of the Dwelaware nation . .. " Treaty with the Dela-
wares, Art, IV, 7 8tat, 13 (17758} (emphasie added). While providing for
Delaware participation in the trial of non-Indisns, this treaty cection
established that non-Indiane eould only be tried under the auspices of the
Unitedl Statés and in & manner fixed by the Continental Congrees,
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of the Choetaw Tribe to try non-Indian offenders in the early-
1800's the United States Attorneys General also conecluded
that the Chootaws did not have criminal jurisdiction over
non-Indians eheent congressional authority. See 2 Opinions of
the Attorney General 603 (1834); 7 Opinions of the Attorney
General 174 (1855), According to the Attorney General in
1834, tribal criminal jurisdiction over non-Indians is inter alic
inconsistent with treaty provisions recognizing the sovereignty
of the United States over the territory assigned to the Indian
nation and the dependence of the Indians on the TUnited States,

At least one court has previously considered the power of
Indian courts to try non-Indians and it also held against
jurisdiction.” TIn Ex parte Kenyon, 14 Fed, Cases 353 (WD
Ark, 1878), Judge Isasc C. Parker, who a8 Distriet Court Judge
for the Western District of Arkansas was constantly exposed
to the legal relationships between Indians and non-Indians®

T According to Felix Coben's Handbook of Federal Indian Lmp, “attempts
of tribes to exercisn jurisdiction over nop-Indiane , . . have been generally
condemned by the federal courts since the end of the {reaty-making period,
gnd the writ of habens eorpus has been ueed to discharge white defendants
from tribal custedy.” F. Cohen, Handbook of Federal Indian Law 148
{United States Dept, of the Intarior 1042),

& Judge Parker sat as the judge of the United States THarriet Court for
the Western District of Arkanzas from 1R7E until 1888 By renson of the
laws of Congress in effect at the time, that particular court handled not
only the nommal docket of federal case# arising in the Western District of
Arkansas, but wleo had eriming] jurisdiction over what was then ealled the
"Tndian Territory.” This area varied in zize duning Parker’s tenure: at
one time it extended as far west as the esstern border of Colorado, and
always ineluded mubstantial parts of what would later beeome the State
of Oklahoms.  Tn the exercise of this jurisdietion over the Indian Territory,
the Court in which he sat wee necessarily in econstamt eontact with
individual Indians, the tribes of which thev were members, und the white
men who dealt with them and gften preved upon them.

Judge Parker's views of the law were not always upheld by thizs Court.,
Bee IT Wigmore on Evidence § 276, at 115-116, n. 3 (3d &l 18400 A
reading of Wigmore, however, indigates that le was as eritical of the
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held that to give an Indian tribal “court jurisdiction of the
perzon of an offender, such offender must be an Indian." 7Id.,
at 355. The conclusion of Judge Parker was reaffirmed only
recently in a 1970 Opinion of the Solicitor of the Department
of the Interior. Hee 771, I, 113 (1870)."

While Congress was concerned almost from its beginning
with the special prablems of law enforcement on the Indian
reservations, it did not initially address itself to the problem
of tribal jurisdiction over non-Indians. For the reasons pre-
viously stated, there was little reason to be concerned with
assertions of tribal court jurisdiction over non-Indians because
of the absence of formal tribal judicial systems. Instead,
Congress’ coneern was with providing effective protection for
the Indians “from the violence of the lawless part of our
frontier inhabitants.” Seventh Annual Address of President
George Washington, I Messages and Papers of the Presidents,
1789-1797, at 181, 185 (1807, J. Richardson, ed.). Without

decisions of this Court there mentioned se thie Court was of the evidentiory
rulings of Judge Parker, Nothing in these long forgotten dispytes detracts
from the universal esteemn in which the Indino tribes which were subject to
the jurisdiction of his court held Judge Parker. Ome of his biographers,
dezcribing the judge's funeral, states that gfter the grave wae filled *[t]he
principal chief of the Choetaws, Plenssnt Porter, came forward and placed
& wreath of wild fowers on the grave” H Croy, He Hanged Them
High (1852).

It may be that Judge Parker= views aa to the ultimate destiny of the
Indisn people are oot In secord with current thinkiog oo the subject, but
wa have observed in more than one of our esses that the views of the
people oo this iemue e reflected in the judgments of Congress itseli have
changed from one era fo the next, See Kaoke Village v. Epan, 368 U_S. 60,
T1-74 (1962), There cannot be the slightest doubt that Judge Parker
wag, by his own lightsa and by the lights of the time in which he lived, &
judge who wae thoroughly scquunted with and eympathetic to the
Indigna and Indian tribes which were subject to the jurisdietion of his
eourt, ar well us familiur with the law which governed them. BSes
generplly Hell on the Border (1971, 7. Gregory & R. Strickland, eds,)

® The 1870 Opinion of the Solicitor was withdrawn in 1874 but has nof
been replaced,  Nop veason wae given for the withdrowsl,
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such protection, it was felt that “all the exertions of the
Government to prevent destructive retaliations by the Indians
will prove fruitless and all our present agreeable prospects
illusory.” Ibid. Beginning with the Trade and Intercourse
Aet of 1700, 1 Stat. 137, therefore, Congress assumed federal
jurisdietion over offenses by non-Indians against Indians
“which would be punishable in the state or distriet if eom-
mitted against a White,” In 1817, Congress went one step
further and extended federal enclave law to the Indian
Country: the only exception was for "any offense commnitted
by one Indian against another,” 3 Stat, 383, as amended, 18
U.8 C.§ 1152

It was in the same year that Congress was first directly
faced with the prospecet of Indians trying non-Indians, In the
Weatern Territory Bill® Congress proposed to create an
Indian territory beyond the western-directed destination of
the settlers; the territory was to be governed by a confedera-
tion of Indian tribes and was expected ultimately to become
a ftate of the Union. In creating by legislation a political
territory with broad governing powers, Congress was careful
not to give the tribes of the territory eriminal jurisdiction over
United States officials and ecitizens traveling through the
grea.’’ The reasons were quite practical:

“Officers, and persons in the service of the United
States, and persons required to reside in the Indian coun-

uBee H. R, Rep, No, 474, 23d Cong,, 1st Sews, at 36 [1E34),

11 The Western Territory Bill, like the early Tndinn treafies, see n, @,
supra, did oot extend the protection of the United States to non-Indians
who gettled withoot Government business in Tndian territory. Zee Western
Territory Bill, 8, in H. R, Rep. No. 474, 23d Cong., et Bess, at 35;
#d., at 18, This exception, like that in the early treaties, was presnmably
meant to discourage settlement on land thet was reserved exclusively for
the use of the various Tndian tribez, Today, many reservations, including
the Port Madison Reservation, have extensive non-Indinn populations.
The percentaga of non-Indisn regidentz grew as o direct and intended
result of congressiopol policies in the late 10th and early 20th centuries
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try by treaty stipulation, must necessarily be placed under
the protection, and subject to the laws of the United
States. To persons merely travelling in the Indian coun-
try the same protection is extended. The want of fixed
laws, of competent tribunals of justice, which must for
some time contmue in the Indian country, absolutely
requires for the peace of both sides that this protection be
extended,” H. R. Rep. No. 474, 23d Cong., 1st Sess., at
18 (1834).

Congress’ concern over criminal jurisdiction in this proposed
Indian Territory contrasts markedly with its total failure to
address eriminal jurisdiction over non-Indians on other reser-
vations, which frequently bordered non-Indian settlements.
The contrast suggests that Congress shared the view of the
Executive Branch and lower federal courta that Indian tribal
courts were without jurisdietion to try non-Indians.

This unspoken assumption was also evident in other con-
gressional actions during the 19th century. In 1854, for
example, Congress amended the Trade and Intercourse Act to
proseribe the prosecution in federal court of an Indian who has
already been tried in tribal eourt. 10 Stat. 270, as amended,
18 U. 8. C. § 1152, No similar provision, such as would have
been required by parallel logie if tribal courts had jurisdiction
over non-Indiang, was enacted barring retrial of non-Indians.
Similarly, in the Major Crimes Act of 1885 Congress placed
under the jurisdietion of federal courts Indian offenders who

promoting the pesimilation of the Indians into the non-Indian culturs,
Respondents point to oo statute, n comparison to the Western Territory
Bill, where Congress has intended to give Indian tribes jurisdiction today
over non-Indians residing within reservations.

Even as drafted, many Congressmen felt that the Bill was too radieal
g ghift in United Stptes-Indian relations smnd the Bill was tabled, Hee 10
Register of Cong. Debates 4779 {June 28, 1834}, While the Western
Territory Bill was resubmitted several times in revised form, it was never
passed. Bee pgenerally R, Gittinger, The Formation of the Stats of
Oldahomsa (16309),
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commit certain speeified major offenses. 25 Stat, 385, as
amended, 18 U. 8§, C. §1153. If tribal courts may try non-
Indians, however. as respondents contend, those tribal cqurts
are free to try non-Indians even for such major offenses as
Congress may well have given the federal courts exclusive
jurisdiction to try members of their own tribe committing the
exact game offenses,'

In 1801, this Court recognized that Congress’ various actions
and inactions in regulating eriminal jurisdiction on Indian
reservations demonstrated an intent to reserve jurisdiction
over non-Indians for the federal courts, In Fn re Mayfield,
141 17, 8, 107, 115-116 (1891}, the Court noted that the policy
of Congress had been to allow the inhabitants of the Indian
country “such power of self-government as was thought to be

12 The Major Crimes Act provides that Indisne committing any of the
enumerated offenses “shall be subject to the same laws and penalties as all
other persone committing sny of the sbove offenses, within the erclusive
jurisdiction of the United States” While the question has mever been
directly addressed by this Court, courts of appeals hoyve read this language
to exeluds tribal jurisdiction over the Indian offender. See, e. g, Som v,
United Stefes, 385 F, 2d 213 214 (CA10 1967); Felicia v. United States,
405 F. 2d 353, 354 (CAS 1074).

The legislative history of the original version of the Major Crimes Act,
which was introduced as & House amendment to the Indian Approptiation
Bill of 1854, creates some confusion on the question of exclusive juriedie-
tion, As originally worded, the amendment would have provided for tiial
in the United States courts “ond not otherwwe’” Apparently at the
suggestion of Congresaman Budd, who believed that concurrent jurisdietion
in the courte of the United States was sufficient, the words “and not
otherwise” were deleted when the amendment was later reintrodueced. See
18 Cong, Ree. 634935 {Jan. 22, 1885), However, ug finally accepted by
the Benate and passed by both Houses, the amendment did provide that the
Indinn offender would be punished ss any other offender, "within the
exclupive juriediction of the United States.,” The ssue of exclusive juris-
diction over major ctimes wos mooted for all practieal purposes by the
passage of the Indian Civil Rights Act of 1668 which limits the pumishment
that can be imposed by Indian tribal courts to a term of 6 monthe or 4
fine of §500,
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coneistent with the safety of the White population with which
they may have come in contact, and to encourage themn as far
as possible in raising themselves to our standard of civiliza-
tion.,” The “general ohject” of the congressional statutes was
to allow Indian nations eriminal “jurisdietion of all eontro-
versies between Indians, or where a member of the nation is
the only party to the proceeding, and to reserve to the courts
of the United States jurisdiction of all actions to which its own
citizens are parties on either side.” [fbid. While Congress
never expressly forbade Indian tribes to impose eriminal pen-
glties on non-Indians, we now make express our implicit
conclusion of nearly & century ago that Congress consistently
believed this to be the necessary result of its repeated legisla-
tive actions.

In a 1960 Senate Report, that body expressly confirmed its
assumption that Indian tribal courts are without inherent
jurisdietion to try non-Indians, and must depend on the
Federal Government for protection from intruders.'* In con-
sidering & statute that would prohibit unauthorized entry
upon Indian land for the purpose of hunting or fishing, the
Senate Report noted that

“The problem econfronting Indian tribes with sizable
reservations is that the United States provides no protee-

18T 1977, a Congressional Policy Review Commision, citing the lower
eotirt decirions In Oliphant and Belparde, coneluded that “[t]here & am
establiched legal basie for tribes to exercise jurisdiction over aon-Indiane.”
1 Final Heport of the American Indian Policy Review Commission 114,
117, and 152-154 (1977}, However, the Commiesion's Report doss not
deny that for almost (wo hundred vears before the lower courte decided
Ofiphant and Belgarde, tha three branch of the Federal Government wers
in apparent agreement that Indian tribes do not have Jurisdiction over
non-Indians, As the Viee-Chairman of the Commission noted in dissent,
“much general jurisdiction has generally not been aserted and |, | | the
lack of legislation on this point reflects o congressional pssumption thaf
there wus no such tribal jurediction” [fd, ot 587 (dissenting views of
Cong, Lloyd Meeds).
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tion against trespaseers comparable to the protection it
gives to Federal property as exemplified by title 18, United
States Code, section 1863 [trespass on national forest
lands]. Indian property owners should have the same
protection as other property owners, For example, a
private hunting club may keep nonmembers off its game
lands or it may issue a permit for a fee. One who comes
on such lands without permission may he prosecuted
under State law but & non-Indian trespasser on an
Indian reservation enjoys immunity, This iz by reason
of the fact that Indign tribal law s enforcible apainst
Indians only; not against non-Indians.

“Non-Indigns are not subject to the jurisdiction of Indian
courts and cannot be tried in Indian courts on trespass
charges. Further, there are no Federal laws which ean be
imvoked against trespassers.

“The committee has considered this hill and believes
that the legislation is meritorious, The legislation will
give to the Indian tribes and to individual Indian owners
certain righta that now exist as to others, and fills a gap
in the present law for the protection of their property.’”
8. Rep. No. 1686, B6th Cong., 2d Sess, 2-3 (1960)
(emphasis added).

IT

While not conclusive on the issue before us, the commonly

shared presumption of Congress, the Executive Branch, and
lower federal courts that tribal courts do not have the power
to try non-Indians earries considerable weight. Cf. Draper v,
United States, 164 TU. 8. 240, 245-247 (1896); Morris v.
Hiteheock, 194 U, 8. 384, 301393 (1004); Warren Trading
Post Co. v, Arizgna Taz Comm'n, 380 U. 5. 685, 600 {1965):
DeCoteau v. District Cly Ct,, 420 U, S, 425, 444445 (1965).
“Indian Isw” draws principally upon the treaties drawn and
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executed by the Executive Branch and legislation passed by
Congress. These instruments, which beyond their actual text
form the backdrop for the intricate web of judicially made
Indian law, eannot be interpreted in isolation but must be read
in light of the common notions of the day and the assumptions
of those who drafted them. /bid.

While in isolation the Treaty of Point Elliott, 12 Stat. 927
(1855), would appear to be silent as to tribal eriminal jurisdie-
tion over non-Indians, the addition of historical perspective
casts substantial doubt upon the existence of such jurisdie:
tion* In the Ninth Article, for example, the Suguamish

1 When treaties with the Washington Tribes were fimst contemplated, the
Commissioner of Indian Affairs sent inetructions to the Commission to
Hold Treaties with the Indian Tribes in Washington Territory and in the
Bluckfoot Country. Ineluded with the instruetions were coptes of treaties
previgusly negotinted with the Cmaha Indions, 10 Stat. 1043, and with the
(o and Miseouri Indians, 10 Srat. 1038, which the Commissioner "regarded
ag exhibiting provisions proper on the part of the Government and
advantages to the Todians™ and which he felt would “afford mlhaable
suggestions.” The eriminal provisions of the Treaty of Point Elliott are
clearly patterned after the criminal provisions in these “‘exemplory”
trenties, in most respeets copying the provizions verbatim. Like the
Treaty of Point Elliott, the treaties with the Omaha and with the Oto and
Missouri did not specifically address the msue of tribal crimingl juriediction
over non-Indians,

Bometime after the meceipt of these jnstruetions, the Washington treaty
Commission iteell prepared and discussed s draft treaty which specifically
provided that “[1]njuries committed by whites towards them [are] not to
be revenged, but on complaint being mads they shall be {ried by the Laws
of the United Btates and if econvicted the offenders punished.” For same
unexplsined repson, however, in negotiating a treaty with the Indians, the
Commission went back to the language used in the two “evemplary'
treaties sent by the Commissioner of Indian Afaira, Although respondents
contend that the Commission returned to the original language because of
tribal opposition to relingquishment of eriminal jurisdiction over nom-
Indians, thers i& no evidence to support this view of the matter. Inetead,
it seems probable that the Commissun preferred to use the language that
hed been recommended by the Office of Indian Affairs. As discussed
below, the langoage ultimately used, whersin the Tribe selmowledged their
dependence on the United Htates and promised to be “friendly with all
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“acknowledge their dependence on the Government of the
United States.” As Chief Justice Marshall explained in
Worcestar v. Georgia, 6 Pet. 515, 551-552, 554 (1832), such an
acknowledgement is not a mere abstract recognition of the
TUnited States’ sovereignty. “The Indian nations were, from
their situation, necessarily dependent on [the United States]
for their protection from lawless and injurious intrusiong into
their country.” [Id., at 554. By acknowledging their depend-
ence on the United States, in the Treaty of Point Elliott, the
Suguamish were in all probability recognizing that the United
States would arrest and try non-Indian intruders who ecame
within their reservation. Other provisions of the Treaty also
point to the absence of tribal jurisdiction. Thus the tribe
“agree[s] not to shelter or conceal offenders against the laws
of the United States, but to deliver them up to the authorities
for trial.” Read in conjunction with 18 U. 8, C. § 1152, which
extends federal enclave law to non-Indian offenses on Indian
reservations, this provision implies that the Suquamish are to
promptly deliver up any non-Indian offender, rather than try
and punish him themeselves”

By themselves, these treaty provisions would probably not
be sufficient to remove eriminal jurisdiction over non-Indians
if the Tribe otherwise retained such jurisdiction. But an
examination of our earlier precedents satisfies us that, even
ignoring treaty provisions and eongressional policy, Indians do

citizens thereof,” could well huve been understond as acknowledging
exelusive federal eriminal junsdietion over non-Indians.

18 In interprefing Indian treaties ond statutes, “[d]oubtful expressions
are to be resolved n favor of the weak and defenseless people who are the
wards of the nation, dependent upon its protection and good faith!''
MelTlanahan v, Arizona State Tax Comm'n, 411 T. 8, 184, 174 (1973), sce
The Kanewr Irdiane, 5 Wall, 737, 700 (1886); U'nited States v, Nice, 241
U. B, 881, 699 {1816}, But treaty and statutory provisions which are not
clear on their faee may "be clear from the surrounding circumetatces and
Iepislative history." Cf DeCotean v. Diateict Cty Ct., 420 11, B, 428, 444
{1275},
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not have criminal jurisdiction over non-Indians absent affirm-
ative delegation of such power by Congress. Indian tribes do
retain elements of “quasi-sovereign" authority after ceding
their lands to the United States and announcing their depend-
ence on the Federal Government. See The Cherokee Nation v.
(Gleorgia, 5 Peters 1, 15 (1831). As we decide today in United
States v. Wheeler, post, at —, the power of Indian tribes to
govern the lives of their members, including the power to
punish members who transgress against their laws, flows from
this retained quantum of governing authority and does not
rely on affirmative congressional authorization. But the
tribes’ retained powers are not such that they are limited only
by specific restrictions in treaties or congressional enactinents.
As the Coyrt of Appeals recognized, Indian tribes are pro-
seribed from exercising both those powers of autonomons
states that are expressly terminated by Congress and those
powers “‘inconsistent with their atatus.” BH44 F. 2d, at 1000,

Indian reservations are ‘& part of the territory of the United
States.” [United States v. Rogers, 4 How, 5687, 571 (1R46).
Indian tribes “held and occupy [the reservations] with the
assent of the United States, and under their guthority,” Id,,
at 372, Upon incorporation into the territory of the United
States, the Indian tribes thereby come under the territorial
govereignty of the United States and their exercise of separate
power ig constrained so a8 not to confliet with the interests of
this overriding sovereignty. “[T]heir rights of complete
govereignty, as independent nations, [are] necessarily dimin-
ished." Johnson v. M'Intosh, 8 Wheat, 543, 574 (1823).

We have already described some of the inherent limitations
on tribal powers that stem from their incorporation into the
United States. In Johnson v. M'Intosh, supra, we noted that
the Indian tribes’ “power to dispose of the aoil at their own
will, to whomever they plessed.,” was inherently lost to the
overriding sovereignty of the United States. And in The
Cherokee Nation v, Georgia, supra, the Chief Justice observed
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that since Indian tribes are “completely under the sovereignty
and dominion of the United States, . . . any attempt [by
foreign nations] to acquire their lands. or to form a political
coynexion with them, would be considered by all as an inva-
gion of our territory, and an act of hostility,” 5 Pet., at 18,
Nor ere the intrinsic limitations on Indian tribal authority
restrieted to limitations on the tribes’ power to transfer lands
or exercise external politieal sovereignty. In the first case to
reach this Court dealing with the status of Indian tribes, Mr.
Justice Johneon in g separate concurrence summarized the
nature of the limitations inherently flowing from the over-
riding sovereignty of the United States as follows: “[TThe
restrictions upon the right of soil in the Indians, amounts . . .
to an exclusion of all competitors [to the United States] from
their markets; and the limitation upon their sovereignty
amounts to the right of governing every person within their
limits except themselves” Fletcher v. Peck, 6 Cranch B7, 147
{1810) (separate opinion of Johnson. J.). Protection of ter-
ritory within its external political boundaries is, of course,
central to the sovereign interests of the Tnited States as it is
to any other sovereign nation. But from the formation of the
TUnion and the adoption of the Bill of Rights, the United
States has manifested an equally great solicitude that its
citizens be protected by the United States from unwarranted
intrusions on their personal liberty., The power of the United
States to try and erimimally punish 1= an important manifesta-
tion of the power to restrict personal liberty. By submitting
to the overriding sovereignty of the United States, Indian
tribes therefore necessarily give up their power to try citizens
of the United States except in & manner acceptable to Con-
gress. This principle would have been obvious & century ago
when most Indian tribes were characterized by a “want of fixed
laws [and] of competent tribunals of justice,” H., R. Rep.
No. 474, 23d Cong., 18t Sess., at 18 (1834). [t should be no
less obyious today, even though present day Indian .tribal
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eourts embody dramatic advances over their historical
antecedents.

In Ex parte Crow Dog, 100 U, 8. 5356 (1883}, the Court was
faced with almost the inverse of the issue before us here—
whether, prior to the passage of the Major Crimes Act, federal
courts had jurisdiction to try Indians who had offended
against fellow Indians on reservation land. In concluding that
eriminal jurisdiction was exclusively in the tmbe, it found
particular guidance in the "nature and cireumstances of the
case” The United States was seeking to extend United
States

“law, by argument and inference only, . , . over aliens
and strangers; over the members of a community sep-
arated by race [and] tradition, . . , from the authority
and power which seeks to impose upon them the restraints
of an external and unknown code . . . ; which judges
them by a standard made by others and not for them. ,

It tries them, not by their peers, nor by the customs of
their people, nor the law of their land, but by . . . a
different race, according to the law of a social state of
which they hsve an imperfect conception. ., .” Id.,
at 571,

These considerations, applied here to the non-Indian rather
than Indian offender, speak equally strongly against the
validity of reapondents’ contention that Indian tribes, although
fully subordinated to the sovereignty of the United States,
retain the power to try non-Indians according to their own
customs and procedure.

As previously noted, Congress extended the jurisdiction of
federal courts, in the Trade and Intercourse Act of 1790, to
offenses committed by non-Indians against Indians within
Indian Country. In doing so, Congress was careful to extend
to the non-Indian offender the basic eriminal rights that would
attach in non-Indian related cases. Under respondents’
theory, however, Indian tribes would have been free to try the
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same non-Indians without these ecareful proceedings unless
Congress affirmatively legislated to the contrary. Such an
exercise of jurisdiction over non-Indian eitizens of the United
States would belie the tribes’ forfeiture of full sovereignty in
return for the protection of the United States,

In summary, respondents’ position ignores that

“Indians are within the geographical limits of the United
States. The soil and people within these limits are under
the political control of the Government of the United
States, or of the States of the Union, There exists in the
broad domain of eovereignty but these two, There may
be vities, counties, and other organized bodies with limited
legislative functions, but they . . | exist in subordination
to one or the other of these two." United Stales v.
Kagama, 118 U. 8, 375, 379 (1886).

We recognize that some Indian tribal court systems have
become increasingly sophisticated and resemble in many
respects their state counterparts, We also acknowledge that
with the passage of the Indian Civil Rights Aot of 1968, which
extends certain besie procedural rights to anyone tried In
Indian tribal ecourt, many of the dangers that might have
accompanied the exercige by tribal courts of criminal jurisdie-
tion over non-Indians only a few decades ago have disappeared.
Finally, we are not unaware of the prevalence of non-Indian
erime on today’s reservations which the tribes forcefully argue
requires the ability to try non-Indians.® But these are con-
siderations for Congress to weigh in deciding whether Indian
tribes should finally be authorized to try non-Indians, They
have little relevance to the principles which lead us to conclude

W Ban 4 Nationa]l Ameriean Indinn Court Judges Assoelation, Justies snd
the American Indian 51-52 {1974); Hearings on 8. 1 and 8, 1400 {Reform
of the Federal Criminal Laws) before the Subcommitiee on Criminal Laws
and Procedures of the Benate Committes on the Judiciary, 93d Cong, 1st
Bean, Part VIIT, p. 6460 et seq, (1073),
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MEMORANDUM TO MR, JUSTICE POWELL

FROM: Nancy
RE: Oliphant opinion Feb, 27, 1978

As 1 mentioned to you earlier, the crux of this
opinion i1s that upon the formation of the United States,
Indian tribes lost their inherent soverelgnty insofar as
trying non-Indians was concemmed. The opinion draws a dis-
tinction between?ggﬁereignty and the limited sovereignty
of the Indian tribes, which allowed them to govern themselves
but did not include the power to try non-Indians. The
opinion does not state that although Indian tribes once might

criminal

have been sovereign, Congress explicitly took away/jurisdiction
over non-Indians, either through § 1152 (the interracial
eimezxxk crimes statute) or otherwise.

There are certain problems with this approach. I
wonder, under the opinion's reasoning, whether a tribe would
have criminal jurisdiction over an Indian mmk who nevertheless

is not a wmember of the tribe asserting jurisdiction. I assume

q ,&;}“'[that the tribe would not have such jurisdiction, since it would
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not be a facet of =% self-government.

A theoretical ptroblem is how do we know that whatever
Inherent eriminal jurisdiction Indian tribes possessed was
taken away when the United States becama sovereign., The first
section of the opinion 1s devoted to this problem, I think;
it chronicles the assumptions of people in the 19th Eswkxwgy
century, who were closer to this issue than we are, that
the Indians lacked cr%@inal_lprisdictian over non-Indians.

S
I find the 19th century evidence persuasive; there really

has mm never been much doubt in my mind that 19th century
Congressed that enacted Indian legislation and enacted
treaties assumed that the Indians could not try non-Indians.
Because of this,sxswmpgiem I had thought before that the
Court could say that Congress implicitly took away whatever
criminal jurisdiction the Indians might have had in the
various Trade and Intercourse Acts in the 19th century.

But this approach met with the problem that there was no

explicit withdrawal of jurisdiction by Congress, and under

s

the presumption in favor of construing statutesff in the
Indians' favor, it seemed that such an explicit withdrawal
of jurisdiction would have to be found in order to rule against
the Indians. It was for this reason that Buzz Thompsom, who
drafted WHR's opinion, decided to take the approach he did.

The tack that probably will be taken by the dissent is
that sovereignty includes all power within a certain territory,

and cannot be dissected the way the majority does. Although

I would tend to agree with this as a general prindéiple, the



nature of tribal jurisdéction has never been so clear,

Tri.has obviously lack some of the basic powers of sovereignty, g‘,.,_,
such as the power to dispose of land within the sovereign's
territory. For thils reason, I do not think the majority's

position 1s umtenable in saying that criminal jurisdiction

over non-Indians 1s one of the things that was given up

when the tribes accepted the ultimate soverdéignty of the

United States.

A problem that still remains is that the Carrt has
intimated that Indian courts could assert civil jurisdiction }
over non-Indians, Of course in the cases involving civil
jurisdiction, th%s Court's holdings mostly have been that
the*égggg cnurt; could not assert jurisdéction over a
dispute between an Indlan and a non-Indian that arose mf
on tribal land. It does mot necessarily follow that the 7t
dispute must be resolved by a tribal court. But I think that
conclusion might follow. Buzz does not see ai?ﬁginnaistency
between the assertion of civil jurisdiction and the denial
of criminal iurisdiction, however, because of the significant

———eeeeee i,

difference between civil EE§ cdninal proceedings. He draws

P—_ i

an mx analogy (not in the opinion) between civil proceedings
and arbitration. Although civil disputes may be submitted
to an arbitrator, we would not allow criminsl disputes to be
so handled. Similarly, it's okay for a tribal court to
adjudicate a civil dispute between Indian and non-indian,
because the interests at stake are not comparable to those

in a E# criminal proceedingg.
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Because I think this is a difficult case, I would
recommend that yvou await the dissent before voting. This is

a falrly feeble recommendation, however, because my instinctive

feeling 1s that the majority's result 1s the correct one.

And because of the problems that would attend an attempt to

say that Congress actually wlthdrew Indian criminal jurisdiction
over non-Indians, I do not think I could write a decent
concurrence along those lines. Buzz told me that he read

e, —

every word of every 1%th century treaty, in addition to

all the 1egislativ;_histnry of the 19th century Indian

statutes, before concluding that the opinion could not be
weitten to say that there was such a withdrawal of jurisdiction.
If I were voting, I would want to see the dissent before

doing so, just to make sure I understood the arguments for

the other point of view; but my hunch is that I would vote

with the majority in the end.

Nancy
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BEENCH MEMO

TO: Mr. Justice Powell
FROM: WNancy Bregstein DATE: Jan. 6, 1978

RE: No. 76-5729, Oliphant & Belgarde v. The
Suguamish Indian Tribe

I. Introduction

This is a very complicated case, and there is no
easy answer. There may not even be an answer, but I will
try to point out some of the relevant considerations. This
memo will not be able to go into all the intricacies of the
relevant (and tangential) treaties and statutes discussed
in the briefs of the parties and amici; and my conclusions
will be tentative and subject to further illumination at
oral argument. I will discuss the issues in the order they

are presented in most of the briefs: inherent tribal



sovereignty; assuming such sovereignty, whether it has been
relinguished wvoluntarily by the tribe or taken away by
federal statute or treaty; whether exclusive jurisdiction
has been vested in the tribe by virtue of the Treaty of
Point Elliott; effect of Pub, L, 280 and the various
actions taken pursuant to that statute by the State of
Washington. First, though, I'll attempt to summarize
significant developments in Indian law as they relate to
criminal jurisdiction, as background. This summary is

taken largely from Clinton, Development of Criminal

Jurisdiction Over Indian Lands: The Historical

Parspective, 17 Ariz. L. Rev. 951 (1975). You may be

familiar with much of this already.

ITI. A Summary of Developments in Indian Law

At first, Congress dealt with Indian tribes
primarily by treaty. This was consistent with the European
practice of treating the tribes as sovereign nations.
During the very early period (1778-1796) Congress treated
the tribes as sovereign nations; and

many of the early treaties recognized the Indians'

jurisdiction to deal with non-Indians who settled

on Indian lands and committed crimes thereon.

Such jurisdictional grants apparently assumed that

the Indian tribes were sovereign and possessed

complete governmental powers over their own lands,
including the powers to try non~Indians.”
Clinton, at 954. Clinton notes, however, that even during
this early period many treaties provided for federal
prosecution of Indians who commited crimes against

non-Indians on the Indians' land, This observation seems



to indicate that at first Congress was more concerned about
asserting federal jurisdiction when the victim was a
non-Indian than when the alleged perpetrator was a
non-Indian., By 1789, however, a treaty with several Indian
tribes provided for the trial in territorial or state court
of non-Indians who committed crimes in Indian territory.
This treaty also provided that the tribe could try
non-Indians who settled in Indian tefritary illegally, but
this really 1s a distinct situation and not dispositive of
jurisdiction to try non-Indians who commit crimes in Indian
territory when they were there legally.

After 1796, Clinton says, treaty provisions
allowing Indians to try non-Indians virtually disappeared.
"The trend was away from a land sovereignty notion of
jurisdiction and toward a concept based primarily on the
citizenship of the parties." Id. 955. "Federal
jurisdiction, which had previously been limited to
situations in which the victim was a citizen of the United
States, was now extended to cases in which either the
perpetrator or the victim was a citizen or resident of the
United States." 1Id.

It could be argued from this pattern that the
absence of such a provision, providing for federal
prosecution of non-Indians, in the treaty entered into with
the Suquamish in 1855 (the Treaty of Point Elliott)
indicated that the tribe retained jurisdiction. This
point, and the relevance of the Treaty in general, will be

discussed in Part IV.A., infra. For now it is sufficient



to note that Clinton is talking about the period around
1796; it may be that by the time the treaty was signed with
the Sugquamish, it was taken for granted that Indians would
not have criminal jurisdiction over non-Indians. This
hypothesis is confirmed by the fact that the Cherokees
insisted on including a provision in their treaty of 1866
that would give them jurisdiction over intra-tribal
matters. If Indian tribes have any inherent sovereignty,
surely it would be over such matters:; yet a provision to
that effect was included. It appears that it 1s not
terribly safe toc assume that the reason for the inclusion
of a certain provision was that in its absence, the
contrary state of affairs would have obtained. It is hard
to tell whether provisions were included to confirm the
status quo or to change it.

What T find most notable about Clinton's
description of thig early period is the trend te include
treaty provisions for federal prosecution of Indians who
committed interracial crimes. Clinton notes that this
development constituted a gradual Infringement on tribal
sovereignty. On the other hand, federal responsibility for
prosecuting non-Indians for interracial crimes seems to
have been assumed almost from the outset and was not
considered as significant an intrusion as the later
assertion of jurisdiction over Indians.

The use of treaties ended in 1871, when the House
(which had not say Iin treaty-making) succeeded in enacting

a measure that provided that no Indian tribe would



thereafter be recognized as an independent natiﬁh with whom
the United States could contract by treaty.

Certain federal statutes were enacted even during
the treaty-making periocd, The most Important one for our
purposes is now codified at 18 U.5.C. § 1152 (the
"interracial crimes" section). This provision originally
was enacted as part of the Trade and Intercourse Act of
1790. 1t originally provided for federal prosecuticn of
United States cltizens or residents who committed any crime
or trespassed on Indian land, Clinton, at $58. The Act
was expanded significantly in 1817 to provide for federal
prosecution of Indians who committed crimes in Indian
territory. "In expressly providing a federal forum for
crimes committed by an Indlan, Congress expanded federal
jurisdiction for the first time to cases in which the
defendant was an Indian , , ., ." 1Id. %59, (Note again
that Clinton regards the coverage of Indians-~not non-
Indiang—--as the significant expansion of federal
jurisdiction.) Intra-Indian crimes were specifically
excepted, This statute later became part of § 25 of the
first permanent Trade and Intercourse Act in 1824, was
amended the last time In 1854, and eventuzlly was codified
at 18 U.8.C § 1152,

{During this early period the states were not
involved in this jurisdiction maze, because Indians had
been moving west faster than states. It was not until 1861
that Congress confronted the problem of allocating
jurisdiction when an Indian reservation was located in a

state and otherwise would be subject to the jurisdiction of
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the state; then Congress regulred states to disclaim
jurisdiction over Indian lands as a condition to admission

to the Union.)

Clinton's conclusion about the period up to 1871

"[DJuring this period Congress slowly encroached &1 IQTf
on the tribal jurisdiction over Indian territory

by providing a federal forum for the trial of R AP
crimeg cgmmitted on Indian lands in which elther
the victim or perpetrator of the crime was a ?ﬂﬁﬂ#ﬂ* e

non-Indian. While such enactments began, as did :
the ’c1*+e:ai:i~c-.sl:I by granting federal jurisdiction M - Judleains
only where the alleged perpetrator of the crime , ' = i {
was non-Indian, by the end of the treaty period

both the treaties and the statutes also granted

the federal courts criminal jurisdiction 1if a

serious crime were committed by an Indian against

the person or property of a non-Indian."

Id. 961 (emphasis supplied).

The other major statute relevant to this case is i
the Major Crimes Act, now 18 U.S.C. § 1153, Congress e ,1;9'3'5-
iy i ——

passed the Major Crimes Act in 1885, It was the greatest _ 1o -
Lorto prdscn.

intrusion into tribal jurisdiction over criminal offenses
veettan v A

M&MM

thus far because it provided for federal jurisdiction even

when both the wvi and the alleged perpetrator were

Indians and the crime toock place on Indian land. (Even
e ————— e T e T i,

today, however, it is not clear whether the Major Crimes Mm

| P .
Act provides for exclusive federal jurisdiction. BSeveral Eﬂ‘ ) n":"""
lower courts have so held, but this Court has not addressed ’.¢,4,..

the guestion. 1In Talton v. Maves, 163 U.S. 376, however,

the Court ruled on a guestion involving a criminal trial in
a tribal court where the offense was murder, and therefore
should have been held in federal court if the Major Crimes

Act were exclusive, without mentioning why the Major Crimes
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Act had not ocusted tribal jurisdiction over the offense.
The Court probably did not consider the gquestion.
Alternatively, it has been suggested that a treaty
provision with the Cherokees regquired that they be allowed
toe try their own members for major crimes. See Clinton, at
964 n. 75, It i=s not clear that this should make a
difference, however, because unlike § 1152, § 1153 does not
carve out an exception to federal jurisdiction for
situations where a treaty provision gives exclusive
jurisdiction to the tribe. Today the question is not of
great practical significance, except for double Jeopardy

purposes, because the Indian Civil Rights Act of 1968 iﬁéﬁ;@h

Gl
limited the sentencing__pnwer of tribal courts to 6 months g_f_ﬂf 16LE
in jail or a $500 fine. Thus an Indian could be tried for g J 0
-__-__.W
murder by a tribal court, but he could receive only a W
minimal sentence.) jpere— 7L
tridel crvrid

IT. Inherent Tribal Sovereignty

The parties and amici address the guestion whether
tribes possess inherent sovereignty because they believe it
will start the Court off with the correct presumption.
Supposedly, if the Court is convinced that Indian tribes
possess inherent sovereignty--i.e., independent of and not
derived from congressional grant--then it would take
expliclt congressional action to take away such
sovereignty. The partlies seem to agree about this. On the
other hand, if the Court can be convinced that tribes do

not possess inherent sovereignty, and that the focus of
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recent cases is simply to evaluate the relevant treaties
and statutes, then petrs have a much better chance of
winning, because the relevant statutes are not very clear.
The Court might then construe the statutes as not granting
tribal jurisdiction over alleged crimes by non-Indians.

I am not sure that the respective views of tribal

soverelgnty are that helpful., ©Or, perhaps, the concept of
T e ——
tribal sovereignty is such an amorphous and, at least in

modern times, weak concept, that it does not take us very
s e it
far in reaching the correct result in this case., It is

acknowledged that the federal government has the power to

define and restrict tribal sovereignty, which makes that
s;;;:;I;;:;#I;;:k;;;;‘;:;;#I;;;—;h;;ant of authority from
Congress, as a practical matter, regardless of the origina
and theoretical explanation for the tribes' powers. Thus
in the end it is most useful simply to attempt to glean
Congress' understanding in enacting its various treaties
and Indian statutes, without much of a presumption in
elther direction. The only presumption that should apply
is the canon of construction with respect to Indians that
statutes should be construed, as much as possible, in the
Indians' favor.

The early view of tribal sovereigny was fairly

clear and "platonic", McClanahan v. Arizona State Tax

Comm'n, 411 U.S5. 164. In his two opinions in Cherokee

Nation v. Georgia, 5 Pet. 1, and Worcester v, Georgia, 6

Pet. 515, Chief Justice Marshall described the Indian

tribes as guasli-sovereign entities., This description was

1



S’ e
used, at least in Worcester, to stave off an assertion of

state jurisdiction. 1In subsegquent cases, including fairly

recent ones, the Court has adhered to the notion that the
Indian tribea are sovereign, when the challenge comes from
the state in which the tribe is located. A concept of

federal preemption (ag described in McClanahan) probably

would lead to the same result in almost all cases involving
attempted assertions of state jurisdiction. See

MeClanahan, supra, at 172 n. 8:

"The extent of federal pre-emption and residual
Indian sovereignty in the total absence of federal
treaty obligations or leglisglation is therefore now
something of a moot gquestion. [Citations
omitted.] The guestion is generally of little
more than theoretical importance, however, since
in almost all cases federal treatles and statutes
define the boundaries of federal and state
jurisdiction.”

In MeClanahan the Court described the notion of tribal

sovereignty as a "backdrop against which the applicable
treaties and federal statutes must be read." 411 U.S. at
172

S8ince it 1s well-settled that the Indian tribes TM&UM-

are not subject to the jurisdiction of the states unless .«Iwﬁ}l:-i 40
e — e e ——

Congress specifically so directs, the cases discussing % ' £
""——-.._-—-.._._.--"h\___ P e - M

tribal sovereignty in the context of assertions of state ~ i (

jurisdiction are not very helpful in the present context. Y) : Lo
E.g., Fisher v. District Court, 424 U.S. 382 (1976);

McClanahan, supra:; Warren Trading Post v. Tax Comm'n, 380

U.85. 6B5 (1965); Williams v. Lee, 358 U.S. 217 (1958). The

Washington Attorney General suggests that the concept of

tribal sovereignty in all these cases was used simply
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" o
as a "shield to ward off assertions by the states of
jurisdiction over Indians." Brief at 9.

Recognizing that not all cases discussing tribal
sovereignty have involved assertions of state jurisdiction,
he suggests that the concept has been useful in one other
area, also not relevant to this case: "It forms the basis

for fending off attacks . . . against federal legislation

granting special treatment to Indians", e.q., Morton v.

Mancari, 417 U.S. 535 (1974) (preference for Indians in the
Bureau of Indian Affairs), or in validating the exercise of
some congressional power with respect to Indians that might
not have been valld with respect to purely voluntary

groups, e.g., United States v. Mazurie, 419 U.S. 544 (1975}

(delegation of power to the tribe to regulate liguor);:

United States v. Antelope, U.8. (1977) ({(validity of

Major Crimes Act).

Thus the Washington AG suggests that tribal 'Za 1
. ;'_- o [ M T"‘"’-’J'-"' L—
jurisdiction is merely personal (over members of the . .
e e e ———

tribe), and not territorial. But this theory breaks down du.‘..-a-l¢r

e e e e

in light of several decisions of this Court., The Court has ﬁ‘-ﬁﬂ-mo-)\-

: ‘o /
allowed the tribes to regulate various aspects of civil ,qﬁﬁﬂﬁt_,,h;{

T

conduct on the reservation, and to enforce their law

against outsiders. This was true in Mazurie and in Ml-’-‘w:...

Williams w. Lee. In both cases, non-Indians on the e {
Cave "‘"E ‘LJ‘I—IW

T

reservation were required to submit their disputes with
Indians to the tribal court, rather than the state courts,

The AG is right, of course, that these decisions are

—

distinguishable from the instant case both because this
it



11.

—

case involves criminal jurisdiction and because this case -T2¢4ﬂ; A
involves a conflict between federal and tribal authority, tvntlotes
not state and tribal authority. But the fact remains that W‘M

in certain cases, the Court has recognized tribal authority

even without a congressional grant. Furthermore, it has b

L
been suggested (by Vickl Jackson) that there was not a -Lri#61~#Q
clear distinction between civil and criminal jurisdiction JhﬁhJihﬂth&{

in 19th century Indian affairs, so that sovereignty would
be equally broad with respect to both spheres.

Apart from the language in the cases involving
attempted assertions of state sovereignty, the Court held

in Talton v. Mayes, 163 U.S. 376 (1896), that the Fifth

Amendment did not apply to the proceedings of a tribal
court, because the court derived its power from tribal
soverelgnty, not from the federal government; and it held
in the Puyullap case that an Indian tribe possesses
sovereign immunity, which, though waivable by Congress,
exists in the first place independent of congressional
grant.

Furthermore, the right of tribes to punish
criminal conduct between Indians on the reservation is not
challenged., Of course it has been held that jurisdiction
over offenses between non-Indians, even if committed on a
reservation, is in the states; but this result seems to
derive from an interpretation of the congressional enabling
legislation admitting states into the Union, and therefore
can be interpreted as an explicit congressional withdrawal

of jurisdiction from the tribes. See United States v.
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McBratney, 104 U.S. 621; Draper v. United States, 164 U.S.

240; New York ex rel, Ray v, Martin, 326 U.S. 496.

Although there is no simple answer tc the question ik : .

whether tribes possess inherent sovereignty or not, I think ‘/1L,d4;,ta
—W e

the answer is that they do. Because it is recognized that 73714;‘*‘-
) Lo

Congress has plenary power to shape and limit the tribes! z

sovereignty, however, the relevant inguiry is into the M

statutes and treaties relating to Indilan criminal W—,.y&r(

jurisdiction, The approach is not as c¢lear-cut as
respondents would suggest, however. They combine the
inherent sovereignty of the tribe with the canon of
construction applicable to Indians and conclude that there
must be very clear and explicit congressional action to
withdraw the tribe's jurisdiction. But ewven in the context
of state sovereignty, which is more concrete than tribal
sovereignty and is explicitly pretected by the Tenth
Amendment, it is accepted that Congress may preempt state
power by action Congress is constitutionally entitled to
take, Since Congress' power to regulate Indlan affairs is
greater than its power teo regulate the states, it would
gseem that less evidence of congressional preemption would
be required in the Indian context than in the context of
states.

III. Relevant Statutes

A. 18 U.s5.C. § 1152

Section 1152 provides:

i Except as otherwise expressly provided by law,
the general laws of the United States as to the
punishment of offenses committed in any place
within the sole and exclusive jurisdiction of the
United States, except the District of Columbia,
gshall extend to the Indian country.
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This section shall not extend to cf?énses
committed by an Indian against the person or

property of another Indian, nor to any Indians

committing any offense in the Indian country who

has been punished by the local laws of the tribe,

or to any case where, by treaty stipulations, the

exclusive jurisdiction over such offenses is or

may be secured to the Indian tribes respectively."
This was the provision in effect at the time the Treaty of
Point Elliott was signed, because the statute was last
revised in 1854 (a year before the Treaty). The 1854
amendment inserted the second exception, for Indians who
already had been punished by the tribe.

First I will consider the S5G's argument that the
Sugquamish fall within the third explicit exception to §
1152, and therefore have exclusive jurisdiction over
offenses committed on the reservation; then I will consilder
the effect of § 1152 generally.

A. The treaty exception

The SG argues that the Treaty of Point Elliott kﬂ""’“"f O
e
gave the Suguamish exclusive jurisdiction and therefore 56‘1" ' 7

§ 1152 does not apply by its own terms. I think there is

little merit to this argument (so little, in fact, that
respondents themselyveg d1d not even attempt to make it).
The 8G's argument seems to be that since the Sugquamish
possessed full territorial sovereignty up to the time of
the Treaty, we have to look to see whether that sovereignty
(at least over criminal offenses of non-Indians) was
voluntarily surrendered by the tribe or taken away.

Because the treaty is silent as to criminal jurisdiction
over non-Indians, the SG concludes that there was no

voluntary surrender; and the SG sees no action to take away
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the sovereignty in Eﬁe successive forms of thehafade and
Intercourse Act that ultimately became § 1152 or in the
Treaty itself. (Since thls latter argument is also

relevant to the statutory analysis simpliciter, I will

discuss it in the next section.)

The objection to the SG's wview is that silence in jM‘.Z;

: et
the Treaty does not indicate that Congress was leaving
e S e e M
c¢riminal jurisdiction in the tribe, but rather that it was : i;r*
B T e i —
assumed that Indians did not have criminal jurisdiction e T
e e, S
over neon-Indians. The 8G counters by saying that many M
Feslession
S S Hlepad

treaties were not silent. He also counters the argument
suggested in Part II, supra (that by 1855 it was assumed
that Indians did not possess criminal jurisdiction over - 9 g
nen-Indians) by stating that Indian policy fluctuated and

was not always consistent, But it seems to me that the

SG's argument, if it proves anything, 1s that the federal

government in general had not taken away criminal 3

jurisdiction over non-Indians, not that the Treaty of Point
Elliott specifically provided for exclusive Indian
jurisdiction, There is nothing in the Treaty to suggest an
explicit reservation of such power to the tribe.
{Furthermore, the SG recognizes that this notion
of exclusive jurisdiction in the Tribe would have been very
hard to honor before enactment of the Indian Civil Rights
Act in 1968, The SG's argument--that the subsequent
passage of legialation guaranteeing certain procedural
gsafeguards in Indlan trials makes acceptance of exclusive
jurisdiction in the Tribe more palatable--makes the

interpretation of an 1855 treaty turn on legislation passed



15,

more than a century later. This is hard to accept; and it
is doubtful that 19th century Americans were more willing
to give this kind of jurisdiction to an Indian tribe than
20th century Americans would be. Thus the 8G's
characterization of the situation as an agreement between
Indlans and non-Indians that now can be fulfilled because
of a fortuitous development sounds somewhat unrealistic.)

B. Section 1152 in general

The SG's alternative contention (along with W
e T

regspondents') is that § 1152 vests jurisdiqﬁign in the ':"‘HA*'LJ

federal government over crimes taking place on Indian “1’:P“"“*‘“““4L

territory, but that this jurisdiction is simply concurrent
i B e S

S

with tribal jurisdiction, Petrs insist that federal
jurisdiction under § 1152 is exclusive. Either conception
may be right; all the evidence in either direction ls guite
equivocal. 1In following the canon of construction that
statutes are to be construed in the Indians' favor, it
probably would be advisable to rule that the jurisdiction
is concurrent. But there are two objections to this tack,
aside from the specific evidence, discussed infra, that
congressional intent was to make § 1152 exclusive.

First, the Court has recognized that this canon of
construction is no more than an aid to construction; it
does not license the Court to rule in favor of the Indians
when such an interpretation cannot loglically be gleaned

from the statutory framework. In DeCoteau v. District

County Court, 420 U,.S, 425, 447, the Court said (emphasis

in original):
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"But we cannot rewrite the 1889 Agreement and the
1891 statute, For the courts to reinstate the

entire reservation, on the theory that retention
of mere allotments was ill-advised, would carry us
well beyond the rule by which legal ambiguities
are resclved to the benefits of the Indians. We
give this rule the broadest possible scope, but it
remains at base a canon for construing the complex
treaties, statutes, and contracts which define the
getatus of Indian tribes. A canon of construction
ig not a license to disregard clear expressions of
tribal and congressional intent."
The complex pattern of statutes and treaties in the instant
cage does not contain "clear expressions of tribal and
congressional intent", however, so the above quotation is
not completely applicable. But this case tests the limits
of the canon of construction, because here Congress'
underlying understanding seems clear, while its
pronouncements were not.
Second, there is difficulty here even in applying

e e e .
the canon of construction. When § 1152 was enacted (in its

eaEliézﬁEE;;ETTTEEFE?E;E thought it was doing something
good for the Indians. It was recognized that tribal law
and courts were not adequate to punish non-Indians who
committed crimes in Indian territory; the provision of
federal prosecution was viewed as a benefit to the
Indians. On the other hand, it would have been hard to
argue in the 19th century, and even harder today, that the
Indians would not have been more benefitted by the
provision of federal prosecution concurrent with tribal
authority, than that the federal jurisdiction was meant to
oust tribal jurisdiction.

With these caveats in mind, I will examine the

arguments for and against exclusive federal jurisdiction.
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First, there is the language of § 1152 itself.

The section provides that the law governing offenses

committed "in any place within the sole and exclusive 7
jurisdiction of the United States, except the District of 7 L

Columbia, shall extend to Indian country." This language

can be interpreted in one of two ways. Petrs argue that
the language means that conduct in Indian country is viewed
as 1f it occurred in any place under the sole and exclusive
jurisdiction of the United States, i.e., Indian country is
subjected to the sole and exclusive jurisdiction of the
United States. At first blush thls reading seemed
implausible to me, because the interpretation cffered by
respondents seemed more logical. Respondents'
interpretation is that the gquoted language simply
identifies the body of law to be applied in Indian country,
i.e., the body of law applicable in federal enclaves. The
statute does not convert Indian country into a federal
enclave, however, and has nothing to do with whether
federal law in Indian country is to be exclusive or
concurrent with the resdiuum of sovereignty possessed by
tribes, Either Interpretation seems plausible; and I weould
not draw any hard and fast conclusicns from the statutory
language 1itself, If the canon of construction in favor of
Indians is applied, the ambiguous language probably should
be taken to identify the body of law applicable under

§ 1152, and not to proclaim Indian country to be within the

exclusive jurisdiction of the United States.
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Second, peE}s argue: "To hold that féaeral
jurisdiction over Indian land is exclusive as to the state,
but concurrent with tribal jurisdiction discriminates
against the natural sovereign rights of state cltizens."
Petrs' brief at 109. T am not sure I understand this
point, but as I understand it, it is wrong. The premise of
the argument 1s that without federal intercession, the
state would be sovereign over Indian reservations within
the state's borders. This harks back to petr's argument
that tribal power comes from the federal government and not
from the inherent sovereignty the tribe possessed before
conguest. Such an argument, as explained in Part II,
supra, seems to be wrong under this Court's decisions,

An argument could be made, however, that since
federal legislation preempts state legislation on the same
gubject, despite the fact that states are at least as
sovereign as Indian tribes, why should the result be any
different when the federal government legislates with
respect to a subject as to which the tribe otherwise would
have been sovereign? I suppose the answer to this would be
that federal legislation is not preemptive when Congress
does not intend it to be; and here it could be argued that
Congress intended federal criminal jurisdiction to be
concurrent with tribal jurisdictiecn.

Third, § 1152 is comprehensive except for three
specified exceptions. Federal jurisdiction does not exist

when the crime takes place between Indians, when the Indian

Govd ok
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already has been punished by the tribe, or when treaty
provisions provide for exclusive tribal jurisdiction. The
parties have described the second exception as a "double
jecopardy" exception. The exception refers only to the
previous trial of an Indian by the tribe, not to the
previous trial of a2 non-Indian. Petrs argue, therefore,
that since it is inconceivable that Congress wanted to
protect Indians from double Jjeopardy while ignoring the
possible double jecpardy plight of a non-Indian, the only
rational explanation is that Congress assumed tribes could
not try non-Indians.

Respondents have several answers to this. (a) The
"double jeopardy" exception was enacted in response to the
trial of an Indian who already had been punished by the
tribe; Congress' concern was limited by that factunal
context, (b) Even if the omission of reference to
non-Iindians was advertant, the explanation might be that
Congress was willing to leave punishment of Indians to the
tribes, but was not willing to forego punishment of
non-Indians, even if they already had been punished by a
tribe. (This 1s a direct rebuttal of petr's view that
Congress would have been as concerned, if not more, with
the double jeopardy problem of trying non-Indians twice.)
{c) It is not apparent that Congress assumed that Indians
could not try non-Indians; Congress may well have assumed
that Indians would not do so, but this would have been
because of lack of 1nclination rather than lack of power.
{Indeed, Vicki Jackson's theory of this case is that

Congress did not distinguish between Indlan civil and



criminal jurisdiction in the 19th century, because the
Indians did not draw that distinction. Rather, they
punished their own members by reguiring restitution to the
injured person and rituals of shaming, etc.—--without true
criminal trials--and the Indians would not have been
motivated to "try" non-Indians 1in this way.)

I tend to think that conceiving of the second
exception as a double jegpardy provision is erroneous. It
is more likely that respondents' second point is correct:
Congress was not concerned with punishing an Indian who
already had been punished by his tribe. On the other hand,
the fact that no reference is made to non-Indians is
evidence that Congress did not think Indians either could
or would try non-Indians.

Fourth, petrs argue that the jurisdiction
conferred by § 1152 must have been exclusive because
concern was expressed in Congress that the provision might
infringe Indian sovereignty, and if there was to be any
infringement, it would have to be because no Indian
jurisdiction would be left. Simple concurrent jurisdiction
would not amount to an Infringement. There is no easy
answer to this contention. If not for the third exception
to § 1152 (for situations where treaties guarantee the
tribe exclusive jurisdicton) it might have been argued that
even concurrent jurisdiction would infringe the rights of
tribe's whose treatlies provided for exclusive tribal
jurisdiction. But given this exception, petrs' argument

has some force. On the other hand, the exception might



have been enacted to assuage the worries of those
legislators who were concerned about infringing tribal
sovereignty.

Fifth, all the precedents hold that Indians could

not try non-Indians. This includes one circult court
w‘q—-ﬁ-ﬂu—ﬂ‘\_

decision, Ex Parte Kenyon, 14 F. Cas. 353 (C.C.W.D. Ark.

Rt Flena

vt 8 A
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1878}, dictum in one Supreme Court decision, In re /I Ll 2

Mayfield, 141 U.S. 107 (1891), twec opinions of the Attorney
General, and the opinion of the Solicitor of the Interior
(1970) until it was withdrawn after the district court
decision in this case. Egspnndents attack most of the
reasoning in these various sources, and thelr attack is
persuasive, In Kenyon, for example, the conduct at issue
took place on land outside an Indian reservation, so the
decision is not relevant to the assertion of jurisdiction
on reservation. On the other hand, the inability of tribes
te punish non-Indlans has been the law for over a century;
and this 1= the first case challenging the status quo.
Perhaps that is evidence in itself of what the 19th century
assumptions were, on the part of Congress and the tribes.
Respondent's main arguments are that since the
Trade and Intercourse Acts were enacted for the benefit of
the Indlans (to provide for punishment of offenders not
punished by the tribe), it should not be construed to oust
concurrent tribal jurisdiction; that the Inclusion Iin many
treaties of a provision divesting the Indians of
jurisdiction over non-Indians would not make sense, and

would be surplusage, if § 1152 already accomplished that



result; and that until 1854, when the statute was amended
to include the exception an Indian who already had been
tried, the statute c¢ould not possibly have been considered
exclusive, because if it was, a tribe's sovereignty over
its own members would have been withdrawn.

I find it very difficult to esvaluate the relative

merits of these competing arguments. I do not think there

—

was affirmative intent on Congress' part to vest
e e e = s

jurisdiction of non-Indians in the tribes., But in this
i il e e e !

context--where tribes started off sovereign--such

affirmative intent is not necessary. Congress probably
thought either that the situation would not come up (i.e.,
that tribes would not assert such jurisdiection), or that
tribes could not assert such jurisdiction (i.e, that
federal jurisdiction over interracial crimes was to be
exclusive). In other words, I would imagine that if
Congress had been confronted with the question whether
tribes should be allowed to assert eriminal jurisdiction
over non-Indians, it would have answered in the negative.
This would follow from the trend, noted in Part II, supra,
to vest more and more jurisdiction in the federal
government. And, as noted in Part I, federal jurisdiction
was asserted over non-Indian defendants, in treaty
provisions, before it was asserted over Indian defendants.
As a matter of fact, a bill (the Western Territory bill)
was rejected, at the same time the 1934 Trade and
Intercourse Act was passed, that would have provided for

concurrent jurisdiction between the tribes and the federal



government. Petrs say that the bill was rejectgﬁ partly
because of this provision, but we do not really know why
the bill was not passed.)

Since Congress did not speak explicitly to this
point, the question iz whether its tacit assumption that
such jurisdiction would or could not be asserted by the
tribes is sufficlent to oust tribal jurisdiction. I am at
an impasse on this peint. In a normal case, I think I
would conclude that this was sufficient; the guestion in
this case is whether the presumption in favor of a
construction favorable toc the Indians tips the scale enough
to come out the other way.

C. Relevance of § 1153 (the Major Crimes Act) A

The SG asserts, brief at 26 n. 1%, that the Major
Crimes Act is irrelevant to this case because none of the
crimes specified in it are involved here, But the 5G
concedes that the enactment of this statute "shows that the
Congress then [in 1885] apparently thought Seclon 1152
covered offenses by non-Indians on reservations but not, or
not always, offenses by Indians against non-Indians,"

(Emphasis in orlginal.) This is because the Major Crimes

Act applies only to crimes between Indians; the natural

T

assumption therefore is that Congress thought, at the time
it passed the Major Crimes Act, that offenses by

non-Indians already were covered by § 1152. Petrs draw

this vaery inference.
Petrs also argue that the Major Crimes Act

provides for exclusive federal jurisdiction, and therefore



§ 1152 must do the same. Otherwise, only the federal
government could try and punish Indians for major crimes,
while tribes could punish non-Indians for such major
crimes. This makes no sense. The possible flaw in this
argument, however, is that thls Court has not held that the
Major Crimes Act provides for exclusive federal
Jurisdiction, although the Eighth and Tenth Circuits have
so held., Under the Indian Civil Rights Act of 1968, tribal
courts may not Impose sentences of more than 90 days or
$500, or both. This suggests that tribes may not try
anyone for major crimes, because otherwise the potential
punishment would not fit the crime. It is unlikely that
Congress would have considered this a desirable situation.
Furthermore, the Major Crimes Act does not contain an
exclusion for an Indian who already has been tried. Amicus
Kitsap County notes that a logical explanation for this is
that Congress thought it was precluding any exercise of
tribal jurisdiction over major crimes when it enacted
§ 1153,

As for legislative history, Kitsap points out that
a predecessor of the Major Crimes Act that would have
provided for concurrent jurisdiction was rejected. On the
other hand, respondents point to legislative history to
show that Congress explicitly rejected the idea of making
federal jurisdiction over major crimes exclusive. At first
a provision in the Act provided that Indians accused of

violating laws of the Territory would be tried in the



Territorial courts "and not otherwise"”, A Congressman
abjected to this provision, and it was deleted. No
explanation is given for the deletion, however.

D, Summary
As indicated in all of the above, I think there is

no clear answer to the guestion whether § 1152 jurisdiction

e e e i i,

is exclusive or concurrent with tribal jurisdiction. The

— —

whole statutory framework makes more sense, I think, 1f
federal jurisdiction over interracial crimes is regarded as
exclusive, This follows primarily from the absence of any
reference to non-Indians in the exceptions to § 1152 and
the anomaly that would result if tribes could try
non-Indians for major crimes (because they would have
concurrent jurisdiction of crimes committed by non-Indians,
which are not covered by § 1153) while they could not try
their own members for major crimes. The latter proposition
depends on the guestion whether § 1153 is exclusive,

however, and the answer to that guestion is far from clear.

IV. Constitutional Considerations

A possible way to approach this dilemma is to see
which result would cause greater constitutional problems.
Although not directly relevant to the threshold
jurisdictional question, an answer to the guestion whether C;dbiaﬁ
a trial by the tribe would violate petrs' constitutional a"‘"’ﬂ’é:
rights might point the Court In the right direction.
Unfortunately, either result seems to portend

e

constitutional preblems.

o —
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constitutional problems. Aside from all the constituticnal

e

challenges that inevitably will be made to the procedures

at trial, there are two more basic problems, Non-Indians ?d.o U-ﬂ-zk

cannot participate in tribal government and they cannot be MUot i
e e e it i

on the jury. Neither of these problems could be solved by ?‘**““'
ey
requiring the participation of non-Indians in tribal (3::.. 2""""1..

governments or on thelr juries without interfereing with F“'*‘*‘A"kg
the present federal policy in favor of tribal integrity.

If non-Indians had to participate in affairs of tribal
government, the tribe would become no more than a unit of
local government or a voluntary association. BAs for the
procedures at trial, it as as yet unclear whether the
Indian Civil Rights Act will provide safeguards as broad as
the constitutional guarantees themselves, This is fine for
Indians, who did not have the benefit of constitutional
rights at all before the Act, but it amounts to a
deprivation of rights for non-Indians.

On the other hand, a ruling in favor of petrsf&yﬁ.

“ﬁﬂ-ﬂ-—i)
would not be wholly without potential constitutional
— = e T, e s
problems. If Congress decides to grant criminal
o T i

jurisdiction over non-Indians to tribes, 1t would seem that

all constitutional guarantees would have to be provided at

such trials. This is because the grant of jurisdiction

would be construed as a delegation of part of the criminal -;p
jurisdiction of the federal government. But if Congress
should decide to confer such jurisdiction on Indian tribes,
the problem of the constitutional rights of non-Indians is

no greater than if the Court were to affirm.






exemption, except as to eight listed matters [n;he of which
are present here), for "Indians when on their tribal or
allotted lands" when those lands are held in trust. The
state's jurisdiction thus would extend to Belgarde's case
because it took place off tribal or allotted land; it might
apply to Oliphant's case, depending on whether the
exemption of Indians on tribal land applies only to conduct
by Indians or also to conduct invelving Indians. The 3G
notes that the only question in Belgarde would be whether
state jurisdiction preempted tribal law and tribal courts
or whether the two are concurrent. The SG suggests,
correctly I think, that "[t]hese are difficult issues which
have not been addressed by the court of appeals, and which
may not be appropriate for initial consideration here."
SG's brief at 49.

There are all sorts of other complications here,
however, involving whether the assumptions of jurisdiction
were effective (respe argue that they were not because the
Washington constitution was not amended) and whether the
state's partial retrocession of jurisdiction (giving up all
but the jurisdiction assumed under the 1%63 law) was
valid. The issue whether Washington's retrocession of
jurisdiction 1s valid is present in the Yakima case, which
is being held for Oliphant. The SG urges the Court not to
decide this point (if it must be reached) before deciding
Yakima. I will not go into all of this, because if the
Court decides to hold that the Indians do not have

jurisdiction over petrs, it will be unnecessary to decide
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whether the federal government (through §§ 1152 and 1153)
has jurisdiction or whether the state has jurisdiction.

On the other hand, if all the evidence thus far
convinces you that you want to affirm on the ground that
§ 1152 did not preempt tribal jurisdiction over
non-Indians, then it is necegsary to consider the state's
claim to jurisdiction. The argument would be that Pub. L.
280 and Washington's assumption of jurisdiction displaced
tribal juriediction; the counter-argument, again, would be
that the state and tribal jurisdiction are concurrent. 1In
terms of analysls, it seems to me that the result here
should not be any different than the result under § 1152.
Pub. L. 2B0 was intended to give to the state's what the
federal government had under § 1152; if § 1152 is viewed as
exclusive, the assumption of jurisdiction by the state zlso
should be viewed as exclusive {although, as noted above,
this question need not be reached once it is decided that
the federal government tocok away tribal jurisdiction when
it enacted § 1152). On the other hand, 1if § 1152
established concurrent jurisdiction, then the same should
be true of the state's jurisdiction assumed pursuant to

Pub., L. 280. TIn short, there is no need for independent

analyais of the state's claim to jurisdiction.

— _w_ A
= N.B,

P.5. There 1z one point I neglected to mention above, with
respect to the Treaty of Point Elliott. Respondents cite

evidence that the original proposal for the treaty included



a provision providing for federal prosecution of
interracial crimes. This provision was the only one not
included Iin the final version of the treaty. Instead, the
only provision mentioning criminal jurisdiction provided:
"Tribes may punish offenders of their own Tribe for any
offesne committed, according to their own laws, . . ."
Respondents argue that this is proof that the tribe was to
be allowed te punish non-Indians, because the provision for
federal jurisdiction was omitted from the treaty.

The counter-interpretation of this series of
events is that the omitted provision was considered
unnecessary and was omitted for that reason. This igs not
terribly persuasive; but, on the other hand, nelither is it
reasonable to agssume that an explicit treaty provision was
thought necessary to let the tribe punish i1ts own members,
while 1ts ability to punish noen-Indians could be assumed
without an explicit treaty provisgion, Again, the

contemporanegus understanding is very hard to discern.
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POST-ARGUMENT MEMO

TO: Mr, Justice Powell
FROM: HNancy Jan, 10, 1978

RE: Qliphant

As I mentioned when we talked yesterday, 1 am leaning
in the directing of saying that the tribes have concurrent
jurisdiction with the federal government, but a only by a =sig
slight margin, Several of my reasons are as follows: -

(1) As noted in the Wheeler memo, the double jeopardy
exception for Indians really is not a double jeopardy exception,

only — —
because 1t excepts/Indlans who have been punished by the tribe,

not Indians who have been vindicated, Thus it seems likely
that resps' Interpresation of the provision is more accurate
than petrs: the federal government simply was not that con-
cerned about punishing an Indian who already had been punished,
whereas 1t would k not want to glve up 1lts authority over
non-Indians., Thls makes the fallure to include non-Indians

in the exception understandable, even on the assumption that

they could be tried by a tribe.



2,

(2) Pub. L. 280 vests the states (some mandatorily,
some voluntarily) with cridinal and civil jurisdiction over
indian tribes that the states previously lacked. If the
theory 1s that this state jurlsdiction is exclusive of tribal
authority (elther because Congress ceded to the states its
§ 1152 jurisdiction, which may be gxX ez exclusive, or because
in passing Pub. L. 280 Congress meant the new state
jurisdiction to be exclusive), then the Indiens have lost
their civil jurisdiction as well as thelir cridinal jurisdictionm.
If thex is means the Indians cannot even rule tribal members,
it clearly is wrong. Even if it means Indians cannot assert
¢ivil authority over non-Indians on the reservation, it
threatens te undermine tribal self-government, recognized

in Mazurie and Williams v. Lee.

(3) Also with respect to Pub. L. 280: there is
legislative history explaining that the reference to "exclusive
state jurisdiction in Pub, L. 280 mesxxmemag meant exclusive
of the federal government. When this was explained, the
Interior Department sald it did not have the reservations
about the bill it had had previously. This may mean that
the Interbor Department was upset about the ldea of depriving

Indians of concurrent jurisdiction.

None of this is conclusive, but it is some evidence

that can be added to the mlx of evidence In the original memo.

N.B.
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