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I. SUMMARY: These cases all jovolve the CA 5§ affirmance of
FPC Orders No, 598 and 598-A setiing rates for the Southern Lowlsiana
%raa {SLA). Varlous provisions of the aresa-ratas, aad the methods by
_w]:ﬂ:h they were formulated are challenged by petitioners in Nn?::ﬁf;ﬁ?
a.nd::;;-i. As a geaneral matter, the certworthiness of the case must focus
particalarly on the asserted confliet 'nletw:en the CA 5 rasult in the inatant
. cage, and that of CADD {n the Texas Golf Coast Area MNatursl Gas Bete
Case, decided August 24, 1973, affirmiag in pnrtla.nd remanding in p:ﬂ:rt
another area-rate order with similar featuras. The 5G is seeking cert
from that oplnion 1n No, 73-968, a petn not yet circolated on a conference
Ust,

II. FACTS: A, BASIC PROVISIONS OF RATE ORDER: FPC

Otder Mo. 598 set area-rates, the "just and reasooable rater'’ at which natural
Kag producers rmay sell gas in the Southern Louisiana Ares (SLA). This

Ordar fellowed in the footateps of Auatral 0il Co, v, FPC, 428 F, 24 407

{CA 5], cert, denied, 400 T, &, 950 (1970), whera CA 5 approved the Mrst

Comm's attempt to set rates for the SLA, but mede a nunber of suggestions
for further modifications -- particulerly to take into account the increased
nmed for aupply -- in its opinion, In reviewing the Order here &t issue,
CA 5 evaluated it io tha context of its prior suggestions,

The bapic pr{‘l"i':ilinnﬂ of the rate ordey are a8 follawe: (1) Ceiling
prices [base ratas) -- the FPC vaed 2 two-tiered syatem of pricing,

For contracts dated prior to Qct. 1, 1968, so-called flowing or "old" gas,
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a maximurn price of 22, 375¢ per mef was sst for onshors gas, and
21. 375¢ for offshora gas. For contracts dated on ot after October 1,
.H'E'E* so-called new ges, the onshore and offshore ml::l.mum price was
Z6¢. The base rates were modified by certaln built-in Pﬂ'rrlﬂﬂil: escaletions,
The ceiling -p-rim:i applicable to pre-Oct, 1968 contracts wera to mscalate
by one-half cent per mef on Oetober 1, 1974,

{z) ©On top, and additien to, these base ratas the FPC adopted
cartaln Minceotlve" provisions to inerease the supply of natural gas. Thua,
for gas under coptracts dated prior to October I, 1368, the fHowing gas,
whan nhew reservas dedicated to the interstate mﬂ..‘.l'klt totel T and one-half
trillion cublc feet, na of any time before Gl;fnhar 1977, the ceiling prices ‘
then in effect are to inctesss by opne-half cent, Fu.rthur increases of
ona~half cent are to be mades when new cornmitments raach 11, and one -
quarter tef, apd agalp at 15 trillion, egaiz prior to 1977. Thers are the
contingent eacalation incentivas, -

The second incentlve is tied into refunds. The FPC first deter-

mined what the total rafund gbligation cutstanding was, 1n tarms of past

pricas which exceadad tha neawly detarmined "just and reasonable” rates. :
Fizst, the total refund obligetion wes reduced from $375,000, 000 to

%150,000, 000, Secondly, producers were glven a way to ""work-cff' thie
refund obligation., Any company having 4 remaining refund obligation

could reduce it by onm cent for sach Mef of newly committed gas tomarvas.
Any Im:w gas regerves need for the purposs of working-off refunds would not l
count ngeinat the escalntionn in new reasarves neaded to trl.gglar the contingent

-

ascalationg, discussed supra,
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(3] Morataria-~The FPC alag impored & merateriom on increased
rate Blinga under § 4 of the Act, in excess of the newly datarmined rates,
u!flunthrn untll approxddmately 1977,
The hackdrop for the entire CA opirion was its giress on the supply

shoriage,

B, METHCD OF ARRIVING AT RATES: Thiz rate structura grdesr

originated as & proposed setflement agreement. It was ﬂffﬂ:l.'ﬂﬁ.ﬂ-ﬂ aach by
United Distribution Compandies (UDC), a consumar arlasted group of
distributors. All of the petrs in the insteot case cppored the metflemant.

The ' FPC based its Order on the proposed settlernent, which was aupported
L

by most of tha parties. Tha FPC reviewsd and approved of the proposal

oo its merits.

)
I111. 1SSUES IN DISPUT E AND CONTENTIONS OF THE PARTIES:

Bince the varlous parties to this Vtigation attack many features of the
rate order, it is best to consider the provisions, issues, contentions and
the opinlon of CA 5 ge & whola,

A. CHALLENGED FEATURES OF BASE RATES:

(1) Gaparal adequacy; Mu‘hil, patr in Mo, 73-437, contends that the
rate of return for producers not owing refunds -- whe cennot besefit by ths
incentive thera offerad -- ig in!l.lf.ﬁ{:ia:.nt. andd that the bhaae Tatas do oot

allow adeguately for thelr costs of exploration and develogpmeant [E&D) and

- .
JSuppnl'tﬂri included UC coalitior of 32 majer distributlon com-
panies representing approsimately 25% of the gas distributon in the Unjted
Stater and sarving abont 10, 3 million cuatamera at retall, Tha proposal was
also supported by Arascciatad Gas DHatributors {AGTH, all interstate plpelines
purchasing gas from SLA, and 46 natoral gas producers comprising BO0% of
the total gas productlon in the area, Obwiously, _th'lEl broed base of aupport
wa 2o important conalderation for FPC,
w2/ Sae pext page.
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do not adequetely cover thuirlrﬂvanm reqﬂreﬁmﬂlti. The base Tates

amplay a 15% rate of return (ER) for ”n“; gas" apd a 13% raia of return

for "old ga;. " Petra contend that these RR's do not satiely the requirements
of Permian Bawin Arez Rate Cases, 390 U, S, 747 [1968), apd ¥PC v.

Hope Matural Gas Company, 320 1, 5. E’rI?l {1944), that RR's b& commmen.

surate with riske and sufficient to attract capital. The same claim s made a:
ta E&D corte. Thay contraat their situation to that of producers hanafliing
from the refund work-oif,

Thea general approach of GA 5 wea to spy that therve war & supply
shortage, the Comm'n had attampted to set bigh anosugk flowing and new

gar prices to eliminate thie shortage, and although the reletionebip between

. price and incresasd supply could not ba quantified, the prices et appeared

to be within a "zone of reascnableness, ' Puarmian, based oo coat data and
the range of prices which the Cororn'n determnined this coat date would
avpport. As to the point that the efiectve RR's would be lower for prodocers
withcut Ir:!un.d obligations, the CA 5 statad that srsa rates necas sarily
affact differant producsrs differently, and the TPE acted within its ates
of discretion.

‘Althnu;h Mobil doer not press the fact that the affirmance of the
baae rates -iﬂ at odds with CADC 1!1 tha Texas Gulf Coast Avea Bate Case
{TGC), it ehould be noted that in TGC, CADC (Bazelon, Richey: Leventhal,
dluu:ntlug'}l’:-ufuud to affiym the base rates bocagse the Comm'n had not

adaquately demonatratad the relationship betwasn tha prica sat and the

¥rf The 50 has filed u response. Hls position oo granting the petn,
a8 limited to certein quesstlons, will be deplt with saparately at the and of
thla section, -

1f The CADC was uoanimous oo all other issuss, with Lm.'unthll_,.::
writing for the ct. '
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sxpected increans 1o supply, ;ncl remanded ta the ageacy for .'Enllar*
explanation, The dimsant thought that tha Iprina waa adeguately cost-
justified apd that further qua_..nﬂﬂl:at'lnn LT maaninlla;n quest for the
Platepic ideal.

The diacrimination arpact, ae it may Telate to the adegoacy of the
rate of raturn for ﬂiﬂlﬂl not benefiting from refund wnrk-*.::ff. is furthar
developed balow in the context of the incentive provisions.

Briefs in Cpposition to the Patn I:Iir cert have been filed by Exxon
Corp., et &l., prodvcers supporilng the rate order, lnd UDE, the distribo-
Hon companias whose propused settlement formed the hasis of the Comm'n's
Order. They gensrally Tely on the opinion below on thiz point. -

=0T {_3] ;-.ungug.;-y Minimomn Charges for Tracapsrtation of Liguide and
Liguefiable Hydrocarbons: As pert of ite dﬂﬂiﬂ!ﬂn, the Comm'n regquired

a8 to produocers that mapdatory misdmeam rates be charged by pipelinea for
trapaportation of IHguids and -Hqu-t:ﬂabla hydrocarbons. Mobil, in Mo.
13-;!31',- contapnds thet it war improper for the Comm'n to set such minimal
charges snd contends thet the rogult here ia in conflict with tha result
reached by the CADC in Mobil Oll Corp. v. FPC (Leventhal, Wilkey;

Jamesan, d.§.}, decided July 11, 1573, In that case, which iovoived

pational rates which pipalines pmet charpe prodocers for transporting

liguida apd YHgvaflables, the CADC detarmined that the Cormun’n had ne
Jarladiction over Uynlda, apd that the rates pat op liguaflzblea could not

atard withput fnrther procesdings.
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Tha focua of tha CA 5 dacislon a:m: thin matter wan, of course, in
tha context of area rates on patural gas. It arose here hecanse what pre
"{upt and repnsonnble rates' for natural gea are related to what are the
actual costs and proper charges by pipelines for transpeortlag other by-
products. To the sxtent that plpelines were not c'ha.rg—‘lng transportation
coste for these liguids. arpd instead pllocating the costs to transportation
of natpral gas, this would mean higher prices for the ultimate consumer
of naturel gee. Lagking at 1f angther way, fo the sxtent the pipelines wara
not charging, also would mean that tha prics of natural gas chargeable
by producers to pipelines was unduly bigh, since it ergoably shoald he
raduced by the extra value received by the producers from the relatively
. #; low priced cost of transportation of by=products,
Mobil contenda in ite pefition that it had raised questions of the
-+ propriety of imposition of tha charges in view of the pendency of the nationsl
rate proceeding, buat it ie far from clear it ever sgaarely ralsed the
Fariadictipnal clalm, which in?med the halil,a of the CADC opinlon oo liquids.
As to the liquaflables the basie of the CADC ruliog was lopadequate pro-
cedares, apd that 1 not Mobil's argument hars,

All CA 5§ said on the matter wae that the minimom chargeabls
rates were vopported by substantial evidence. Resp Ewxon contends that
the jurlsdictiopal issde "waa ot consldersad by the court balpw, " is ant
a significant factor ip this rate case end should omly be reviewed by this
Court oo cert to the CADC opinien in Mcbil, Resp UDC also seeks to

distinguish Mobll on the groonds that the CADC statad that '"We are not
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cardronted with & case where the Commisslon has demonstrated that rate
jurisdiction over tipturgl gas', and that here there wes pubheteptial evidence.
Thir gaame falrly unconvincing, Eitnca the CADC deecisinn laygely dap.-enﬂ.ed
on atatotory analysis and since there does fnot seam to be any strongsr
reasons advanced by the Cohm'a for the neead to take jurledietion of liquids
in ELA than nationally. Also of ioterest 1g the fact that the 5CG has not
soaght cert to CADC and Hme hea now expired lor seeklng n petition.

(3) Royalties: Tha problem hare in crsaated by still another CADC
opinion., In Mobil Oil Corp. v. FPC, 463 . 2d 256 (1971), cert denied,
406 1, 8, 976 (1972), the ct held that the Comm's lacked jurladictien to
impoaw ceilings on the amount of royaltiag lessors could charge lasana
bindu:er; gince the royaltiea were not & matier of interstate juriediction.
In the rate ordar here under review the Comm'n allowed as 3 cosi to
producers a 15% »ate for royalties, based on prn:'tun:ru‘l Tevenunes rom
aatural gas, Melll argoed that the rata schadule failed to take account of
the possibliity thet roymlty obllgetions might require = greatér portion of tha
new rate than t.'hu- FPG thought, CA 5 held that ihia might be a problem ia
'ﬂm- future but that if market values did excead 15% a petition for madifica-
tion -:u.uld be ﬁled; and observad that individua.l_iscﬁ relief along theaw linma
had already cccurred. Mobll makes n-:: pew argumeants hers, CADC in
its nrea rate n!;'lin‘lnn in TGC rejoctad tllm royalty argument on the aame
grounds as employsd by CA 5. BReaps agres with the reasoping below, -

f4) Iasuen reasrved by New York Public Service Carmnm™n in ita

petidon, No. T2-45T; There are three issnes which New York eays it i
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prasarving the right to argue If the Court'grants cart, but are oot listed
In {ta qm:uﬁnnal presented: ‘.1'.' whather l:-ll.iinghﬁlﬂ gas rhould be priced
£t the aame rate level as gas well gas, as did the Comum'a; [2) whether
Gctobar 1, 1968 should be the dividing date for the price differantial
-hutwun "old" and "new" gaa, and {3] whethar producers were valldly
excused from paying :;rtnin refunde orlginally ordered by the Gomm'n

in & 1964 in-line proceeding totally unrelated to the present area rate care.

2. Casinghead and gos well gegr The LA .5 noted that casinghead
gas ofien ia diacovared ip the search for ol and the N. ¥. argument s that
- the urpal EED costa are oot Incurred, CA 5 approved the same rates on
the basis of exigenciar of Idﬂ'll.lﬂiltflﬂ-ﬂ'ﬂ, the prulﬂnrnl in allacating KD
expenses between oll and gas, apd the fact that a lower price on casinghead
might divert that gas to the un:agulatéd intragtete market or lend
producers to flare it, Rasps. nor petr develop arguments here on the
matter, There are no conflicta on this matter.

b. Divialon Date: CA 5 mersly sald that the division date hed heen

employed in other proceedings £nd SLA producers were ob ootica that
this would be the date between the higher price oz Rew grs, and the lower
old gas price, Again ne argoments are made in the petitons here. The
spme divislon date was examined carefully in tha TGC opinlaz of CADC
and approved, with same reluctanca, Nothing ia added by the partiss.

¢, In«Lipe Refgnds: Wo Information {s aveilable on this conteation,

and it wae pot commented ypon ir the CA 5 opindon.

i

i
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B. CONTINGENT ESCALATIONS; This is one of the key proviaions

of the sate arder, and is atfacked by the New York FPublic Servica Comum'n
in o, 73-457 {Cue=stion f.”' Maohbil, in Mo. T3-437, only attacks the
provislon ag it works in concert with the refund "work-off'" and its cleims
will be remitted to that section of the memprandam,

An ipdicated, the banic idea of the contingant eacalation 1s to allow
for incrennes on the price of "gld" gas aa a fixed amount of new reserves
are comunitied to the ioteratate market, This prm:i!iun was meant io
increane the supply of mtmirgu by wuﬂﬂné as an locentive.

{1) CA 5 Opipiop: The CA 5's entire opirion is prefaced by &

langthy discussion of the aupply shortage, particolarly as reflected in
dn:ﬂui.n,g reserves to producton n.n:'l findinge to production ratics in the SLA,
It aleo Tecalled thet in Austral, supra, where it firat reviewed the aras
ratea for SLA, supply shortage had not been aduqulf aly taken Into account.
Tha CA obhsarved that the contingant sascalations ware keyad to lodustry-
wids dedication of additicnal ressarvas, The ct characterized the prinelpal
argumant advanced by the producers against the ascalations as ons of
discrirination, i, e,, that preducers without the poseibility of refund-
work-off would have less incentive to dedicate new reservas, but tha Ca
thought kalf g loaf hotter than ne lopd, New York argued that the provisions
would discriminate against pew entrants. On this point tha CA stated;
Certain of the producers urge that §§ 4 and 5

mugt in combinration be gnderstood to preclude mora-

taris upon filinga under § 4(d). They asaert that the

paticd of sifactivensanss of a rate determipation under

§ 5(z) 1r limited by § 4({¢); thay rezson that § 4{4)
craatar an unrestricted right to fila rate changes, and



that such changes may, under § 4|e}), be euspapdad
for a perled no longer than flve monthe, I thie
construction were saccepted, it would follew that area
proceedings would ternrinate in rate Umitations that
could be Alsregarded hy preducers flve monthe after

' their promulgetion, The resolt, ae the Commicelon
obaarved, would he that "the coachision of che area
procesding would only rignal the beginning of the pext,
and jost and reasonzbla rater for conmume rs would
alwaye he one area procaeding away. '

[2) Contentions of N¥: The contentions are principally an

adeption of the reasomdog of the CADC in the TGC case, where similar
sontingent macalations were not approved, and that feature of the rate oyder
was rexmanded to tha Comm'n, (Bazelon, Levanthal: Kichay, 4.5 ). That

decision will be reviewed helow in terms of whether thers ir & conflict,

R ,t}in.r:anﬂanu offered by CADCG for remanding on that lseoe,

@W . ' The GAIJ;: ﬂl;liill;n fr!rlt a::luiuﬂu:d from consgideration any avidence
ip the record so'porting the sscalatlons which had hewen incorporated from :
the SLA Comm™n Order cedar raviesr in the instant case (the Cormmin
sought to justify {ts TGO rate order on the basin of 1ts SLA ordar), The
ct noted that fhroughout tha lapgthy hearinge for 'TGL, the werldng
assampiion was that rates would ba coat-based and that enpply needs
would be satisfled through uniform pricing %= tha bage rates. Thus no
svidence was Intyroduced 2o to issuns such ax (1) the sise of such nzlm!.].;.-
Hone needed to produce & glven supply, (Z) the relatiocshlp between such
provieicns and the incentives contaiped within the oelform price system,
or (3} the acinal returne different prodocers with different guantitiag of

£™ "flowing gas' odght reaMas frowm these contingent provislons. The
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| provisions were adopted gb ipitio, v.r!thl;:-ut eﬂdun:a-,. io the Comm'a Order,
and when the matter wae raised on e Petition for Reheering, the Commm'n
indicated it was relylng on ite SLA Qrder to support the secalations, The
CADC stated that whatever the scope for rulemaking _prnc.-:durﬂﬂ to aet

atas yatas in light of Unjtad States v, Florida East Guaat'.'&.gr, 410 17,8, 224

{1973), tha dmciaion of tha Comm'n must still ba supported by substantial
evideace as provided in § 19 of the NGA, &nd that tha Comm'z daclslon
in the SL.A Rate Casa could not ba used to provide !;.u:h avidence. Firat
the TGC Comumn'n opindon igsded before the Comm'n cpinlon in SLA, even
thoogh the Order op a petifion for reheaxing in TGO laened afterwards.
Secondily, the parties in T'G{ could not beve besn on notice of proceadings,.
* ar the content of th-.ﬂ record in a..nu-t'.él.nr arsa rate proceeding. Third, the
SLA rate srder was based on o settlemepnt proposal, end the trade-offs of
that mettlement may have forced variona parties to forego development of
avidence, incentives which wears miasing In the TG proceeding, Fournh,
the reference to the SLA Ordar a5 j'ﬂ.lﬂfjl"lhlg lncantivee was almost casual
and pot explicit sa to cliting thet proceeding as justificatlon, Seas Supp.
Appex to petn at 53 B, &b, Having throws out the SLA Order as Justificn-
tion, the ct focused on the justification of the actual record from ts own
proceeding,

Looking to the racord, the TGC Ordar rested on a justification of
tha supply shorfage per se. The ot noted that the Commiasion and
prl:ldw:a.r! h&d defetided the ipcetitives in briafs and oral srpument with

other arguments, principelly that: (1} the degres of erbitrariness in
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the incaptive proviaions, in terme of aliclting supply, is no greater or
different than that which attaches to flowing gas prices, which have heen
caleculated, in part, Itu produce increassed supply;: (2) the Incentives will
genarate capital funds, and an :::trenliely high percentage of cutlays for
discovery of new gea comea from this soutce of capita'lj; and, {3] the
incentivesa are only given onan "if . . . coma" basja, ag the Prh:a to the
consumet will only ba increased if the ﬂa;iirnd amount of gas if forthecoming,
Tha ct thought howaver that this waae not the reasoning of the G-nmt.n.iuiun
which had velled on the supply shortage per se. Thas, the ot remanded
for further reasons. The ct sald it u;na strangthened in ita resolve by the
problames it saw with ceing Increasad contlogent escalations on flowing
gabB to denl with the aapply shortage, and axpressed disagreement with
CA 5 1in the instant case to the extent its aplpion reflactad approwl of a
sole justification of the supply shortage aimpliciter. l

A¥§ to the merits, the ¢t made the fuﬂwiﬁg‘ ohaervationa: (1} a
-:unﬂni:.unt ascalation was more difflcult to justify thanp a Imif_u:rm price,
becauge it -v:nul;:l pot be anchored in costs, it was a non-cost incentive.
When aupply nesds wars taken into account in the base rates, the dagres
of ET'.l'ﬂ-r was llkely to be leaa; (2) it wondered w}w supply incentives should
be glven ln.l:he form of increansd returns on "old ER2E, " aF oppoded to pew
gae. It :ﬂ:ugﬂaﬂd the argument that B raturn on flowing gae was a more
imwmediate scurce af capital, m.';li that E&D could be generated from that
source of capital, but falt that inovestrment decleions as to new exploration

wera usually made in terma of the profitabllity of the contemplated
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investment, and that 1f the profit pleturs was bright, funds would ba
availeble -- aither from retained funds, if evailable, ar debt and equity
finencing. (3) Tying lncentives to "old" gae prices bad e number of potantlal
digcrimipatary and antjcompeatitive afiectn. Saction 5{s) of the Act provides
that rates should not be "unfust, unreasonable, uoduly discriminatary, ar
preferentinl.” FPermiap provided that:

JuAleial raview of the Comvnlaslon's ordears will
theralors function accarately and effieacicunly only
if the Comanigsior lodicetes fully apd carefully the
methods by which, snd the purposes for which, it
bhas chosen to act, an well as {ts psgeasament of the
conseqiuences of its ordare far the character and

foture development of the induatry,

The Jiscriminatiosa ware of the fellowlng kind: (1) againet producers with

. -lass-pr no flowing gan, since the RR's an oew invesatmenta would be

ruflected on existing gans contracts. This imbelance could implnge on
competition, Such problame ahould be taken into account by regulatory

sgeanciea. Gulf Siates Utilities Co. v, FPC, 411 11,5, T47 (1973). Tha

Comm'n argued that area rates were lnherently discriminatory, but the
et ithought these affacts should be kapt to an irreducible minimmm and this
moight ba accomplished throogh untform pricing, (2) agalpat cusiomars of
flowing-gas producers. Consumers of "old" gas would pay for new develop-
mant, and this could not ba justifisad by mars adminisirative convenlance
as ather provisions of the rate order, 1, e., vintage pricing.

MDG, petr in No. 73-464, alsc raliss on the reavonipg of CADC,

{3) Contentions of Resps Exxon and UDC: Exxon argans thers is ne

epnflict with CADC becauvss that ot baced its ﬂu:i.uin;'l on lack of aubatantinl
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avldence and lack of rensons. Thus G&IDC ooted that it was excluding
from consideration the racord and COrder of the FPL in the instant case.
UDC makes simllar contentians,

C, REFUNDS: There are really two uepa:rl.tl_e: iesume 28 to refunds:
the total amount owing and the "work-off" incentive, which will be

exzamited geparately.

{t} Amoowrt of Refund: The problarm hars i craated by ths amount

of refund Uability outstanding alter the instant CA opinion a» comperad with
that ¢cutetanding after its preavious Austral decision approving the first
attempt at setting area rates for the SLA, Beibre Austral producers had
incorred various amonnts of refunds as & result of charging prices that
ware highar than "in-lne" prices, ,éuldelina prices pending detarmination
of ""{ust and reazonable"” rates under Section 5. These guidelines were 1o
effact from 19860 until 1968, when the CA approved in Austral the new area
Tates a§ "juat and reazonable,’" Dutlng this period the Comm's ancouraged
producers to nettla thelr rafund lability ln;i a numbaer of therm did ap, In
Austral, however, when prices for "old" gas were finally(?) sattled, the
refund obligatlon became fiwed 1n terma of the ameount by which prices
charged in the past exceaded what the Comam'n had deternuyined ware the
actusl "just and reasonahle” prices. The total amount of this obligation
wans 5375, 000,000, In the instaat case elpce area rates were incrensed,
the amcunt of "ratroactive” refund llability was decreasad -- thare were
new “just and ressonable" rates -- to 5150, 000, 000, although the decrezse
allowed was lasa than the literal application of the new rates would have

damanded.
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a, CA Opinion: The CA rupnndu_v'ﬂ to the argumenta of N, ¥, ,
among others, that refund liability could not be decraasad bacaoas that
Hatllity had been finelly fixed by itr pricr declsicn. The ct ocbasrved that
itn opiclon expressly gave the Comun'n freedom to modify any part of i
order pnd the ct bad suggested that such modilications -ha made fo light
of the aupply shortage, N.Y, alsp argued that the $150, 000, 000 Hgute
was not sppparited by substantial evidernca, but the Ctf poted thet the amount
owed was highar than that which would be produced by litaral appiication
of the zew fist and reasonable rates, Moraovar, the ot held that the
Commin did not have to grder refunds, this was diecreticoary with the
Comm'n, As for the argument that the refund readaction hepafited some

N?:E..f“*pi"hl!nﬂﬂl mors then others, some cnka wag bettar than none, tha measurs
waa fotended to incresse supply, .anﬂ the FPC hed latitude to ke tl;;“
” appreach it did,

b. Contentions of Petrs: New York, petr in No. .73-457, z2ad
Municipal Diatributora Groups {(MDG), p:tf in Wo. T3-464, contend there
ia not a ehrad of evidencs juatifying the amonnt of refund raduction, frem
$375 to $150 million. This number was piched ont of the alr. MNew York
arguas that the Comun'n could nat change the I.t‘t‘l.l:nﬂﬂtrﬂf rafunds zitar the
CA 5 action in Aostral, wnd contends that Comm'n diseretion 15 not absclute
on the matter of refunds. This was a huge gift to & few producers who had
large outstanding refond obligetions.

}hﬁDG cottenda that the re-opening of the refund issce afier tha CA
affirrvance of the firat area-rate order was to e:n:nga in -.-:i_;-rua-::thn rafe-

making which is beyond the power of the Comm'n, cifing, inter alia,
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FPC v, Hope Natural Gas_Co., 320 U.5. 591, 618 (1944), nor to make

reparatigns in their rate-order. Montana-Dekota Ufil., Co, v. Noribwestern

Publc Searvice Co., 341 TI.5. 246, 254, 258 (1951), Thers wara, of courge,

here no reparations to consumers, of concern in Montana-Dakota, and I
would assome that the retroactivity of which MDG cumpiai.nu is inherent in
a aystem 1a which ths Juathess and reasonablaness of past prices dgp;ndu
on future determinations of rates. MDG alec contends that the Comm'n donas
nat have discretlon to waive rafunde of axcoasive rates, but cites no case
oo polnt.

Mohil, petr in Mo, 73-437, arguaas t.h:a.t 1t was penalized since
it had made substantial refunds in the past as part of seftlements, and
that rafunds should be zettled on a.prndunur-hf-;prndn:ar baaia to avaold
giving incantives to postponing sattlements and \;ait:i.u; for higher prices
in the fatura, or lower refund chbligations. Cmly I.flﬂrnruﬂ fow recelved
the hatafit of the reduction. This waas discriminatery treatment, apd
was in conflict with the approach taken nn‘nuch mattars by CADC in TGC,
(MNe direct conflict with the CADC deciaion is azserted, since the armount
of refund reduction from a prior area rate prdar was not In diapute
tharein).

¢, Contentions of Reepes Exxon and UDC: Ag to Mobll, reaps both

argue that Mohil put {taelf into the position complaint of by making the
settlerment of ite refund liability in the past. The fact that 1t made a bad
choice was no baeis for clalming presant discrimination. The Comm'n

had responded to Mobil's argument by stating:
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"Parties who enter inte asttléments or thoee who
teafuse to do so, always run the riak that the
uldmate Commission detarminztion may be higher
or lower than the sstilement levels. M

" and the CA hed made the same point.

As to N, Y, and MDG's claim of Jack of avidence resp Euwan
adopts tha ransoning aof the CA tha refund okligation was higher than
requlred in view of the new rates, and the Comm'a han the discreation
not o0 order refunds, In foct, the supply :‘hnrtﬁta might justiiy oo -

rafundes at all.

{2) "Work-off" of Bafunda; The wnr‘k-nﬂl proviaion provided
ﬂ;l.t whatevar outetendiog reiund llability remaired, per producer, could
be worked off by dedicating additional reserves to tha int-ur.uta.tn; market,
which dedications could not be counted toward amounts needed to trigger

contingent escalationa.
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8. CA Oplnion; Mobil argued below that the "work-off" discriminated
againet it becauae it can only banefit by new dadlcations from cantingent
escalaticns, whereas othei producers can banefit by refund work-off. The
idea 1a that those with refunds will dedicats reserves to araese that llability,
while Mobil dedicates to esarn contingent escalations which will be shared by
zll producers, The CA saems to Tely on the general proposition that an area
rate giructure cannot benefit all producers aqually, and that the problern i
again traceable to Mobil's declaion to meke voluntary *efund sattlements,

by, Contentions of Patts1 New York relies on thae CA DC apinlon o
TGO me to lta Tendons for finding fault with the "work-off." CA DC remanded
this provislon of the rate order on similar grounda as for the contlogent
escalation ---additional findinga and reascns. “CA DC stated that the refund
woTk-off aeemed to discTiminate agalnet producers who had made refund
rastltytion in tha past, and against new sntrants who, of clnurau, had no refund
liability, Ap with contingant sscalatlens, the juati;‘ic:ltinnl of aupply shortage
and that :I.ru rates wore inharently dlaceriminsatory had ant bl:cln mada by the
Comm'n, end ﬂ'ﬂ;'ﬂ nﬂared fot the first tl.mell by the agun:;r'l counaal on appeal.
Since the prnﬂunat;s who charged the i:.'l.ghe.lt prlcen ino the paet, and whe had not
midle ruf.undul wara the real ﬁrlnnna, tha nead for -ﬂ:plﬂ.nﬂ.ﬂ-nn by the agancy was
all the graatar, MDG, patr In No. TS--I:E:A!, eleo adopte this line of reagoning.
Mobil stresoas 'I:Et discrimination sgainst producere who had made refunds
in the past,

c. Resps' Contentiong: Eoth *esps argue there 1s no conflict

#ince CA DC remanded for reasons and findinga, and that thers was ample
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support for the approach taken by the Comm'n In the SLA area, Additionally,
'thg? agppari the Teaaoning ‘of CA 5. '

C. MORATORIUM: The Comm'n Order imposed l motratorlum on
 rate fllings under Sec. 4, for lncresases in prices aver tha just and reasonable
rates. The CA ralisd on Permlan to uphold this provislon, whare the Counrt

stated:

Cartain of the producers urge that §§ 4 and &
mygt in combination ba under stood to precluda mora-
torla upon filings under § 4(d). They sasart thet the
paricd of effectivencsn of a rate determinatlon yhder
§ 5(n) 1s limited by § 4(e); they reason that § £(d)
craates an unrestricted right to flle rate changes,
and that guch changes may, under § 4{e), be gnspanded for
s pariod no longer than five monthe., I thle conatryucten
were accepted, it would follow that area procesdings
wounld tarminate in rate limitatlons that couald be dla-
ragarded by producers five months after thelr promml-
patan. The result, as the Commiasion obearved,
would be that "the concluslon of one arsa procesding
wouyld only slgnal the begloning of the paxt, and just
and reascoable rates for consumers would always be
one arsa proceeding awmy, g

Appropriats adjustments could always be made in tha futurs. The FPC could
Life fhe morstoriom If changes In cireumeatancng dictated, (The samae
treagoping wae uaed by CA DC in rejecting chalungas to the moratorinm
lnioged in the TGO rate area, )

Mobll generally contends that eosts mey increses and that the rate
order does pot protect them from that posslbility, Resp Exxon relies on
the CA 9 gpinion, 1

D, SETTLEMENT PACKAGE: New York, No. T3=457, arguss

that the Comm'n did not give enough independent considearation to the

4
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support for the approach taken by the Comm'n in the SLA area, Additionally,
-tha],r support the reasoning of CA 5.
C. MORATORIUM: The Comm'n Order imposed a.. moeratorium on
_rate filings under Sec. 4, for increases in prices over the just and reasonable
retes. The CA relied on Permian to uphold this provision, whers the Court
stated:

Certaln of the preducers urge that §§ 4 and 5
muat in comblnation be understood to preclude mora-
toria upon fllings under § 4(d). They assert that the
pariod of effectlveness of a rate determlination wnder
§ 5la) Is llmited by § 4(e}; they reanon that § 4(d)
craates an unrestricted right to file rate changes,
and that auch changes may, under* § 4{e), be suapended for
a period no longer than five months, If this construction
wern accepted, it wonld follow that area procesdings
would tarminate In rate llmitations that could be dia-
regarded by producers five months after their prormul-
gation. The result, as the Commlasien obaerved,
would be thet "the conclusion of cne area procesding
would only slgnal the beginning of the next, and just
and reasonable rates for consumers would alwaya be
one arer proceeding away.” )

Appropriate adjustments could always be made In the future. The FPC could
life the moratorium if changes in circumstances dictatsad. [(The same
reaponing was used by CA DC in rejecting challanges to the moratorium
brnposed in the TGO rate area, )

Mobil generally contende that copts may Increase and that the rate
order does not protect them from that possibility. Resp Fxxon relles on

the CA 9 pplnion,

D, SETTLEMENT PACKAGE: New York, No, 73-457, argues

that the Comm'n did net give enough independent consideration to the
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sattlamant proposal of UDC, and rallad In partt -:rn sdapting some of tha
provislons, particularly the contlngent escalatiens and refund credita,
because they were part of the settlerment propast] and agreed to by the
majority of the producers, The CA, of comrys, said that the Comm'n
Indepandently reviewed the order and that ita approvel was aapported by
suhenntial evidence, Raspa generally rely on the cpinlon below,

E., POSBITICN OF SG: The 838G, who has finally filad a reaponae

F

after conelderabla dalay, doas not oppose cert on the Issues of contingent
escalations end refand credits, but opposes cert om all pther lepues. As
to the contingent escalatlona and refund credits, be claims that thera ia
conflict with CA DC hecauns the underlying rationale of the CA DC remand
deema to be the possible antlcompetitlve effecta of thaae provisiona, which
wara gpheld by CTA 5,
The 5G 1s & bit ariful though In argulng that thare la 2 conflict,
Ha siatas:
Since the Commisaicn had referrad to 1ts decislon
In the present cage, howsvar, it lg evident that the D, C,
Clreglt in affact, Talected tha same explanation that tha
court balow consldered sufficlent. It accordingly
racognlsed that Its approach wae loconslstent with that
«f the court of appaals In the presept cage.
An the mamo indicatas, howwvar, tha CA DC refuswd to look at the justifi-
catlon for the rates ingofar as the Comm'n had relied oo its SLA opinlon.
The 8G alap thinka it Yelevant that in the TGC case no better ressons could,
1n fact, be offered, That may I:ua_ 2 resnon for taking TGC, but I am not

sure it ls sufficlent for taking thie case,



- 22 .

On all cther {spues, the SG arguea ﬂlurla iz no cenflict and the
CA & was corract,

It geams to me the real reascn tha 5C wants cert here cormes ont
in his "Conclugion" wharw he points out that the lssues lovolved can only
be resolved this Term by taking cart In this case,

IV. DISCUSSION: it setmns to ma that 2 oumber of considerations
are relevant 8 to whether to grant any or all of the gquegticua pressanted
in thase threa petitions, ThaPEG oppotas cart on all issuaa other t'&m: refun
cradits and contlngent eacelation.

A, Bape Rates & Moratorlum; At the cutget, I do net think that most

of the laaves pertaining to tha bage ratas, raised by Mobil In No. 73-437
or Naw York 1n No, T3.457 a.nln cn;'twnrth?. Th:le., applles to (1} royalties
{Q, &, No, 72-437), (2) lsaues resarved by New York, but not presented --
pﬂ;.*a of caninghead gag, division date, and certain ln-line refunds, at 3
foee n. 2, No, 73-457), The sarne can be said about tha meratorium

{0. 3, No. 732437}, With the sxceptlon of the in-line rafunds whare no
information ja pravided, the {asues have been dacided the same way by
both CA 5, In the inatant case, and CA DT In TGO,

Ajx to the general adequacy of the base rates, ralsed in Mobil's
petltion, Ho, 73-437 {part of Questicn #1), the adequacy of RR'2 geems to
be an svidantiary Isesce, and not worthy of review, Ewen thongh CA DC
remanded on the base ratsa (Bazelon, Rlchey; Leventhal, dlasenting),

Mahﬂ. doas not prass the confllct, luu:t if nead ba fhe conflict can be

=
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distinguished -- even though CA DC may be wrong -- on an evidentlery basis,
and &8 a matter of judiclal review under the substantial avidence test. The
85G ia ﬂae;k.l.'l'l,g cart from the CA DC opinion on this polnt In Ne, 73-968,
a case not yet listed for Conference actlon, and if need be that issue can
await treatiment thers, On the other band, if cne waitla 1I:n lIIl]II.i.I.I.E the
aundnrd.u.f judiclal reviaw and the reasons the agency must advance when
setting base Tetes to take account of the supply shortage, the lssue would
not come up until next Term, and there ig a cartnl.nl naed for expedlency
in !HEQI'I.’iﬂE these guestions l:r:i' rate regulation. Enﬂugh might be gald in
this Area Rate Case which might be heard this "Fu'rm to dlapose of l:..P:. DC,

and the petition In 72-968 could simply be a hold. _

I B, Llgulds and Liguefiable Hydrocarbone: (2. 4 i.n Mo, 73-43T7), The
certworthiness of this issue depends in large part, it seems to me, whether
Mobil preserved its argument by reprasentation to the Commissjon and te
the cnurt.balnw; that the Commission bad no jurim;i:tian over liquids, since
CA DC in Mobil ruled that there was no jurlsdiction and attermnpts of resps to
pay that ruling was m;at abaolute da seain unconvinclng. Interestingly, the
EC'; has not sought cert In the Mobll na;u, and time has run, My feeling,
baged on the CA treatment u:t'.th-& inaua, llﬂ that the lasue w;u presented below
as one of whether tha charges were too high, and that jnl'j.m:ii.c_tiun Wa§ Agauma
at lsast ag part of the settlement discussions, and :mt later challenged in the
petitlon for rehea ring tn-tl'.;.t Commisgsion. If so, there ls no need to review
the questlon, and it s at any :I.'lt-E unclesr whether that part of the area rate

order is still viable, given the A DC ruling on the national rates.
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C. Settlement Package (No. 73-457, Q. 3). The settlement review

issue does not appear certworthy, and there is no conflict in the Circuits on i

D. Contingent Escalations and Refunds: (Qs. # 1 and 2 in No.

73-437; Qs. # 1, 2, 3 in 73-464; Qs. 1 and 2 in 73-457). The issues involved
here are the center of potential conflict between CA DC and CA 5, Itis
possible, of course, to distinguish the cases, as resps suggest, insofar as
the CA DC primarily hinged its ruling on the lack of evidence and the absence
of reasons, which does not necessarily apply to CA 5. The real problem the ¢
DC had with the refund work-off and contingeﬁt escalations related to their
discriminatory and anticompetitive effects, and it certainly did not accept the
proposition that supply shortage per se was enough to justify these provisions.
However, seemingly there was a more thorough review of justifications in the
Commission's opinion in the instant case., The most perhaps one can say is
that the CA DC was more demanding in asking the Comm'n for justification.

If the Court believes that the Comm'n Order in CA DC should be uphel
in No. 73-968, cert. pending, and decides to grant cert on that petn, that
action would be delayed until next Term. Consideration might be given to
taking this CA 5 case with the view of deciding it in a way so that the CA DC
judgment could later be vacated and remanded. Alternatively, if the Court
felt that the anticompetitive and discriminatory effects of the CA 5 opinion we:
incurable, even on a full record, these issues would require cert.

If cert is taken, it is probably not useful to limit the grant to certain

refund issues, i.e. amount of refund vs. effect of the ""work-off." The issue:
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and questions presented, indicated above, seem sufficiently interrelated
to require a grant covering all.
As indicated, the SG does not oppose cert on these issues.

E. General Importance of Area Rates: The Court should be aware

that area rates -- setting regulated prices -- will play only a limited role
if the Comm'n is successful in de-regulating the price of natural gas. While
the Court will have an opportunity to review this issue in the context of the

small producers in No. 72-1490, FPC v. Texaco, to be argued this Term,

a much more significant Order No. 455 of the Commission looms in the
background. That Order de-regulates large producers to the extent of
offering them the opportunity to opt into a type of de-regulated system and out
of the regulated area rate system, and is currently pending review in CA DC,

Moss v. FPC, Docket No. 72-1837. The case was argued on Sept. 25, If

this Order survives, area rates will be a secondary matter. However, the

deregulation is only optional and somevproducers rhay continue under the

area rate systems because of the large returns achievable on outstanding
flowing gas from'contingent escalations and the refund "work-off" -- the RR's
possibly may exceed those one might make charging the market price on a
new gas contract. In the 1arge% are likely to have a lasting
vitality. On the other hand, there is also a national rulemaking pending with
the Commission to establish national regulated rates, moving away from area
rates, and to some extent the rates arrived at -- and it should be expeditiously

since they are to be set by informal rulemaking, if such rulemaking is
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permissible [aee Preliminary Memo No., 73-91) —- will tnake these rates
a th.iﬂg af the pest, But this ir an endemic conditlon of this fleld of

ragulation.

My suggeation, for what it Is warth, is to grant all questicns
pertalning to contlngent escaleations and refands, aa.augguutuﬂ by the 5G,
bacause of the lmportant questicn of diecrimination, and perhaps more
lmportant question of anticompeatitive ~l|ffm':t.:‘r

Thare are TEAPpOIEal.

*

Seatt Opof CA 5 & CA DC

in patn appxs
12174

JA /DK

% A3 a olerk on the L.C. Clreult to Judge Leventhal last
term I was involved in working on bis oplnion in TGC, Dum
to the complexity of the |{ssues hers lnvolved, I have
undertaken to write the poel mamo.
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¥ MORIL O CORPORATION, Pesitiomer
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] FEDERAL POWER COMMISSION
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PUBLIC SERVICE COMMISSION OF THE
11 STATE OF NEW YORK. Paiitioner
I.1 v‘
1 FEDERAL POWER COMMISSION
g No. 73464
MUNICIPAL DISTRIBUTORS GROUP, Petitioner
vl-

FEDERAL POWER COMMISSION

MOTION OF SHELL OIL COMPANY TO
ME. JUSTICE WILLIAM 0. DOUGLAS
REQUESTING THAT HE RECUSE HIMSELF
FROM PARTICIPATION IN THE CAPTIONED
CASE; OR, IN THE ALTERNATIVE, TO THE
COURT URGING THAT IT DISQUALIFY MR.
JUSTICE DOUGLAS FROM PARTICIPATING
IN THE CAPTIONED CASE

Comes now Shell Oil Company (“Shell™) pursnant to
Rulz 33 of this Court, 2od most respectfolly requests




to be waived unless timely raised, see Gilligan, Wil & Co.
v. L.ELC., 267 F2d 461 [2nd Gr,, 1959), cert. denied,
161 U.S. 896, 4 L.Ed.2d 152, 80 5.Ct. 200 {1959);
Safeway Stores, Inc, v. Federgl Trade Commission, 366
F.2a 795 {9th Cir., 1965).

I. Fuhlic Statements Attribmied Te Mr.
Justice Wiliam . Douglaz-

On Jamiary 28, 1974, Mr. Jostice Willian O, Douglas
smode an address to law students and other undergradustes
at the University of Mississippi at Oxford, Mississippi.

Mr. Justice Donglas’ address was atended by a local

newspaper reporter, Charles Daniel Goodgeme, who s
also 2 “stringes” for the Aseociated Press. This reportes

“(OXFORD, MISSISSIPPI) — US SUPREME
COURT JUSTICE WILLIAM O. DOUGLAS HAS
CHARGED THE QIL COMPANIES WITH CRE-

ATING THE ENERGY CRISIS FOR THEIR
OWN PROHT, AND DOUGLAS SAYS THEY
HAD THE COOPERATION OF GOVERNMEN-
TAL BUREAUCRACY. DOUGLAS EXPRESSED
HIS VIEWS IN AN ADDRESS TO LAW 5TU-
DENTS AND OTHER UNDERGRADUATES AT
THE, UNIVERSITY OF MISSISSIPPI IN OXTFORD.

THE 75-YEAR-OLD JURIST SAID ‘THE OIL
IND{STRY KEEPS THE SUPPLY OF OIL AND
GAS LOW ENOUGH TQ BOOST FRICES . . !/
HE ADDED THAT THE GOVERNMENT CO-
OPERATES WITH THE BIG CORPOPATIONS
INSTEAD OF PROTECTING THE FEOPLE. THE
REASON, DOUGLAS DECLARED, IS THAT IT
HAS BECOME A 'GOVERNMENT OF CORFO-
RATIONS, BY CORPORATIONS AND FOR COR-
PORATIONS." ™

An Affidavit of the reporter is atached hereto as Ap-
pendix A. In Appendix B appear twe “folkew-np” wires
of the Associated Press by the same reporter in wikch Mr.
Juatice Diooglae iz qooted as sxying “the problan is ope
of a fpe) monopoly™ and articles appearing in the Weghmg-
ton Post and The New York Times on Janmary 29, 1974
based on the Associgted Press wite,
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It is Shell's position that, if the foregoing atetements
attributed o Mr. Justice Douglas were in fact made by
him, be has evidenced a prejudgrment of the crucial irsoe
in this case, znd a disinterested person, npon hearing or
reading about the statements made by Mr. Justice Douglas
would conclude that he has prtjudged such isspe. As is
developed more folly infre, the basic and crucizl issne is
whether o gas shortage exisis, the ncascns for the short
age, and the appropriaie action to be taken by the Fed-
eral Poower Comnnson in response to the shortage. In
steting that the off companics bad the *cooperation of
govermmmental tarsancracy”, and that “the government hag
become a grvermment of corporations, by corporations,
and for corporztions™, it is apparent that Mr. Justice
" Donglas has ceoncluded that the Fedesral Power Commis-
gion acted in cooperation with the corporations nvolved
in this case sather than on the basis of the record be-
fore it. The patements attribnted to Mr. Justice Dionglas,
if in fact made by him, rflect such a hostlity towand
corporabions engzged m the oil and gas business, and
impuates soch wrongdoing o them that, we sobmit, it
would be highty improper for Mr. Jnstice Douglas to
participate in thiz cese.

TI. The Basic Issue In The Captiontd Cage

In its first decision in the Southern Louipiana Arsq Rate
Procesding, 40 FPC 530, the Federal Power Commisnion
established area rates for gaz producers in the Southemn
Louiziang Area based almost entirely on a cost-of-service
calcolation following utlity principles, with only minimal
consideration of "ton-coat” factors. On appeal, the United
States Court of Appeals for the Fifth Circnit gave guali-
fied afficinance to the Commission’s action but criticized

3

the Commission’s failnre to take nto consideration the
impact of its price sttocturs om gas supply, and aothorized
the Commission to reconsider its decision if it found a
ga3 shortage to exist and forther found that its rate strue-
tore was baving an adverse impact on that shortage,
Austral Of Co. v, Federal Power Commission, 428 F.2d
A07 (5th Cir., 1970}, cert. den. sub nom, Munisipal Dis
tribiors Group v. Federal Power Commission, 400 115,
950 (1970,

The Commission them reopened the reconl, heard ad-
ditional evidence on the increasing gas shoctage which in
the Commission's words then amounted 1o a “crisis™, ob-
tained additional cost eviklence, and considered a setile-
ment agreement proposed by the substantial preponderance
of the parties to the case. After a foll bearing amd bricfs
from all parfies, the Commission withdrew its previous
rate structore and established new srea rates for pro-
ducer sales in the Sonthern Ioniziana Area, 46 FPC 86,
The case was agrin appealed to the Umnited States Coutt
of Appeals for the Fifth Circuit, which affirmed the Com-
mission in all nspects, Placid O Compary v. Federal
Power Commizxion, 483 F.2d 880.

The Court of Appeak decizion in the Placid case,
supra, is the subject of Petitioms for Certiorari fiked by
the Public Service Commission for the State of New York
in Case No. 73457, and by the Municipal Distributors
Ciroup in Cuse No. 73-464, which challenged the power
of the Commission to base jte decision in partt on a find-
ing that a gas shortage ¢xists, and to take this factor
into considecation in the determination of producer rates.
By Order msoed Janmary 14, 1974, this Comrt granted



L. The Righi Of A Hearing Before An Lmpartial
Tribunal Is Basic To Dus Proceas

The tight of a party htigent to a fadr hearing before an
nntiased and impartial tribunal is basic i Anglo-Saxon
jorispradence. Thig Court laid down 8 sivict gtandand ™
In Re Murchizon, 349 U8, 133, 90 LEd. 942, 75 8.0
623 (1933), stating:

“A fair trigl in a Eair tribonal is & bagic peyguire-
ment of due process, Fairness of conrse requires an
Sl o ke bt o B
SyBlsin to prevent evén
tt:-prubahihtfn{unimmmTuthmﬂdnnmm

denies the latter due procoss of law.” v. Dhio,
273%).5.510, 532, 71 L.Ed. 74%, 758, 47 8.Ct. 437, 50
ALR 1243, Boch a siringent tule may sometimes bar
trial by judpez who have oo actmal bias and who
would do their very best to weigh the scales of jus-
tice equally between contending parties But 1o per-
f its high fumetion in the best way “justice mmst

the of justice” Offutt v. United
States, MR 7R 11, 99 LEd 11, 75 8.0 11.7 (349

in Bergar v, Upited Segeg, 255 USRS
1, 41 S 230 (1921), that a public

;
]
£

22, 65 L.Ed

1. Discusssd and foflloered o Amag Tred & Co, Inc, 5. SEL,
306 F2d 250 (D.C. Cir., 1062).
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statement by the tdal judge reflecting prejudice against a
class of which the defendant waz 3 member, required rec-
versal of the defendant’s conviction in the trial over which
the judge presided. Similarly, Tumey v. Ohdo, 273 US
510, 71 L.Ed. 749, 47 5.Ct. 437 (1926) was a case
where this Court fovnd thar a mayor, who was authorized
wnder the laws of Ohic to preside over cases imvolving
violations of the Prohibition Law, could not be impartisl
where he receives fecs or costs only if the defondant wers
convicted. Even the condit of a judge and statéments
about cne of the astiorneys in the course of the trial may
be snfficient to constitute bas and Iack of impartiality,
fuit v. Fnited States, 348 U.S. 11, 9 L.Ed 11, 75 &
Ct. 11 {1954); Peckham v. U'nited Staves, 210 F.2d 693,
702 {D.C, Cir,, 1953).

In United States v. Grinnell Corp., 384 US. 563, 16
L.Ed.2d 778, 86 8.Ct. 1698 {1966), this Court poted:

”Ihr-aﬂmdblaaandpmiuﬁmtﬂhedisqnﬂifﬁ:ﬁ
mist stem from an extrajudicial source and res
in zn opinion oo the merits on some bagis other then
what ths j learnad from his participation. in the
cage,” {334 U.5. at 583)

This test iz mct bere, a3 no briefs have yet been fled or
arpument beard on, these issues.

In United States ex red. Accard] v. Shauphnaszy, 347
1.5, 260, 98 L.Ed. 681, 74 §.Cc 499 (1953), this Court
remended a case to the Board of Imigration because the
Anorncy General bad, pior to a bearing annonoced at
a press conference that be had prepared s Nst of “no-
savory characters” and that the issmance of the list
amounited to & prejudpment of petitioner's case.
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It is troe that this Court held in United Stater v. Morgen,
313 ULS. 409, 85 LEd 1429, 61 S.Cc 999 (1940) that
the Secretacy of Agricoliore was pot disquaditied froan
determining rates whers be had criticized the previous Su-
preme Counrt remand on the same snes, where he stated
he had made oo prjodgoent of dhe rale: to be fGxed,
and where po other person had the lepal authority to make

The danger of making public statemmentz indicating a
predisposition on the Bssues before a tribonal was dis-
cossed by the District of Colombia Circuit in Claderella
Cuyreer and Finishing Sckools v. Federal Trade Commis-
sices, 425 F.2d 583 (1970) in the following terms:

“Conduct such as this may have the effect of en-
irenchirg & Commissioner i A position which he
Doavis, Adouinlstyative Law, § 1204, ¥ol. 1, p. 164, #f 1rq.

2.
3. In Fejerod Trede Commiizrion o, Cement Iapiwis, 333 TS
541 92 LEd. 1010, 6% 5.CL 793 [1947), thia Court sostaloed the

s ui’l.haw_ 1 mﬂ&mhmﬁabm
prejudgment iy em
the grounds that the bud a duty to repart to Congres and &
duty th decide the impes, mnd i it weere o other legal
southority could ey out that duty, 330 US at TOL

9

sible, for him to reach a different conchision in
the cvent ho deems it neccsmary to do go after con-
sideratdon of the mcord.” (425 F22d at 590)

In that cage the D, C, Cirgut beld that statements by
a Federal Trade Commissioner in a speech before the
Government Relations Workshop of the Natonal News-
papetr Association evidencing prejudgment of the isspes

0 B cose, were giounds for reversal of an FIC decision

in which this Commigsioner participated. The Count of
Appegls reafiirmed the test for disquelibeation it had
earlier laid down in Texace fac, v, Federa! Trade Com-
prxmon,* ax follows:

“The test for disqualification has been succinetly
atated as being whether *a disinterested cbeerver may
conglude that [the agency] has in some measure ad-
Jndged the facts 68 well a8 the law of a particular case
m advance of hearing it " (425 F.2d at 591)

The Texace case, supra, iovolved statements mads by
the Chaimman of the Federa! Trade Commission in &
specch before the WNational Congréss of Petroleum Re-
tailers, Inc. while the case was pending before the trial
examiner. The Court foumd that:

“TA] disinterested reader of Chairman Dixem®s speech
coukd heardly feil to conclode thet he kad @I soie
measure decided in advance that Texaco had violaked
the Act.” (336 F.24 at T60)

4. 336 F2d T84 (InC Ofr, 1984), wacgted and pomanded o
gthey gronnde, 381 US. 739, 14 LEd3d 714, §5 CL 1798 (1965).
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The court cancluded that the participation of the Chair-
man in the hearing amoumitsd under the circomatances
to a denial of due process, Invalidating the Conmission's
order.

In Pillsbury Company v. Federal Trade Comreizsion,
354 Flid 952 (5th Gir., 1968}, the Coant of Appesls
anntyzed the foregoing cases in holding that questionimy of
members of the Federal Trade Commission by members of
the United Statcs Semate in a Senate Commitiee hearing
about the merite of the ¢asc prejudiced the rights of the
parties Hagant.,

The Conrt of Appeals further held that, in addition to
its adverze effect on the rights of the litigants, the ex-
agnination Ty the Semate Snbcommittee had an sdvesse
effect Oon the Comumssion itself, by sacrficing “the ap-
pearatce of impartialicy —the sine qua non of American
judicial justice™ (3534 F.2d at 964). The cout then
gtated:

“What we do is to preserve the inteprity of the jmdj-
cial aspect of the adminitrative process.”™ (354 F.2d
at 964)

Similarly, in Gilllgam, Will & Co. ». S.E.C., supra, the
Counrt of Appeak voiced its ¢omoern for the Commissdon's
reputation, which the court felt to be compromised by a
press release mdicating the sswes had been prejodged.
The Court said:

HupuraAly o opeaed i challengt “bﬂ; option of 2

a
procedure from which a disinterested observer may
conclode that it has m scme measure adjodged the

i

fantsmwﬂluﬂtlawﬂarrﬂmhrcmhad-
vance of bearmy it.” (267 F.2d 461, 468 69)

It is true, that onlike United States District Judges®
and Administrative Jodges or Commissioners® there iz no
stahgte or ruke Jealing with disqualification of a United
Staics Suprooe Court Juzbice an the gounds that be has
prejudped the isses of the case” Neverthekess, the need
to preserve this Court’s Jong and distingmished repota-
tion for objectivity, free from amy posgibility of a sug-
geation of prejodgment or biss, is much stronger than
wauld be the case for any trisl comt or administrative
ageacy. The higher the trbunal, the preater the need for
high and wnimpeachale standerdy of impartinlity. There-
fore, for this Court, none but the highest standam] will
saffice.

I¥V. Cenclusion

WHEREFORE, Shell Oil Company most respectfully
that Mr. Justice William O. Dooglaz recunse
himself from the captionsd case and withdraw from par-
tcipation therein. Should Mr, Fustice Douglas refase Lo
80 recuse and withdraw, Shell il Company most respect-

5. 63 Stat. 99, 33 US.CA. La4: 62 Sear, D08, 208 UISC A 455;
Rapp v. Fan Derea, 350 F.2d 506 (3nd Gir, [965); Yezocr Inc. 0.
Chindler, 354 F2d 665 (10th Clr,, 1065); cort, den. 383 U5, 036,
15 L Ed.3d B53, B& SCt. 1066 (1966).

. Adminfstrative Procedure Act, § Tia), § US.C.A 5546

-

Y. Sec Comowint by Jootlos Jadkoson In Sewssl Ridpe Coad Coardors-
HNow 9, Locd No. 6187, Onited Mime Workers, 115 U5, 897, 83 L.
Ed. 2007, 65 3.0t 1550 {1945).
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fully moves this Court to disgualify him from such par-
Scinals

Respectfully pabmitted,

OrveR L. STONE
TooMas O, JoHNsoN
Ome Shell Plaza

P 0. Box 2463
Houstom, Texas 77001

WILLIAM SoaoN
HowreY, SiMow, BAKER
& MupcHIEoN
1730 Pennsylvania Avenue, N.W,

Waghington, D.C. 20006
Attorneys for Shell Ot Company

By /o/ TeoMAs G, JoHNSON
Febroacy 4, 1974
Hoaston, Texas
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State of Missistppi
Couniy of Lalayetic
AFFIDAVIT OF CHARLES DANIEL GODODGAME

Peronaily appeared before me this day within named
Charles Daniel Goodgame who om oath did make the
following affidavit:

My pame is Charles Danfe]l Goodgems; I am a student
at the University of Missisippi in Oxford, Lafayette
County, Missiszippi. On Monday, January 28, 1974, at
Fulton Chapel on the University of Mississippi campus,
at 2:00 P.M., Mr. Tustice William O, Douglass, onder the
aponscrehip of the University of Mississippd School of Law
Speakers Buregu addressed an open forum of some 1,300
students and faculty of the University and tnvited guests.
Among the ™ marks made by Justice Douglasz were the
following: ’

“The il industry keeps the supply of oil and gas low
enongh to boost prices amd meke sure that all other
BHECEY sources are on the botten.”

“The epergy crists isn't & temporary thing to be re-
solved by the clevermess of the Secretary of State; we
need lonp-range sohtions and the oil industry is blocking
progress powvard those,”

He said the energy crisls is “larpely celf-crested”. He
sald the peoblem is a “foel monopoly™.

“Chos has become a governmment of the corporations,
by the corporations, for the corpomations,” “It used io be
my country right or wrong, now its my corporation
right or wrong.”
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“0fil companies insore that solar epergy and bydrogem
fosion research are poorly funded.”

I am the Bxccutivc Assistent to the IMG Editor of
the DATLY MISSISSIPPIAN, the campus daily ncwa-
paper and heard Mr. Justice Dougless’ speech and te-
poted it to the presg,

And further sffiant sayeth not.

f3/ Cearrag DANIEL (GOODCAME
Charlez Damicd Goodgame

SWORN T AND SUBSCRIBEL before me this the

5th day of Febroary, 1974,

/o BETTY H. GALLOWAY
Notary Public

My commission expires Mar. 26, 1974.
(Seal}
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APPENDIX B

{ OXFURIy, MISSISSIFPL}—SUPREME COURT JUS-
TICE WILLIAM O. DOUGLAS HAS SOME SHARP
WORDS FOR THE GOVERNMENT AND» ABOUT
THE ENFRGY CRISIS, DOUGLAS TGLD LAW STU-
DENTS AT OXFORD, MISSISSIPPI THAT THE OIL
COMPANIES CREATED THE ENERGY CRISIS FOR
THEIR OWN PROFIT. AND DOUGLAS SAYS THEY
DID THIS WITH THE COOPERATION OF THE
GOVERNMENT.

CHARGING THE CRiSIS IS LARGELY SELF-
CREATED, HE SAYS THE GOVERNMENT (CO-
OFERATES WITH THE BIG CORPORATIONS RATH-
ER. THAN PROTECTING THE PEOPLE. DOUGLAS
BECOME OME THAT IS OF . . . BY .. . AND FOR
BIG CORPORATIONS.

10:01 PCD 01-28-74
APE363

264
18TH SUMMARY-TARE 2

{OXFORD, MISSISSIPFI)-—U1S SUPREME COURT
JTUSTICE WILLIAM O, DOUGLAS HAS ACCUSED
THE QIL COMPANIES OF CREATING THE ENER-
QY CRISIS FOR THEIR OWN FROFIT WITH THE
QODPERATION OF GOVERNMENT BUREAUCRA-
CY. IN A SPEECH AT THE UNIVERSITY OF MIS-
SISSIFFI TODAY, DOUGLAS CHARGED THE ENER-
GGY CRISIS IS LARGELY SEIF.CREATED,
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THE JUSTICE SAID THE FROBLEM IS ONE OF
4 FUEL MONOPOLY. HE SAID THE OIL IN-
DUSTRY KEEPS THE SUFPLY OF OIL AND GAS
LOW ENOUGH TO BOOST PRICES AND MAKE
SURE ALI. OTHER ENERGY SOURCES ARE ON
THE BOTTOM.

Washington Post—I/29/T4
OIL INDUSTRY PROFTTEERING, DOUGLAS SAYS

OXFORD, Miss. Jan, 29 (UPT)—Supreme Court Jus-
tice William ., Douglas today accused the petroleuim in-
dustry of profiteering on the fuc] shortage.

Douglas, addreesing 1,300 Univemity of Missicsippi shx
{ents, alsp criticized what be szid was government spying.

He sakd the encrgy crisit iz *arpely self-created.” Our
problem is 2 foel monopoly.

“The il industry keeps the supply of oil and ges low
cnough to boost prices and makes sure all other encigy
solinces ape o the boitom.” He said the ofl mteresis sre
Mocking progrees toward lomg-term eclutions,

Donglas eaxd wirctapping and bugging have become
almost commonplace i Washington and that the late
Robart F. Kennedy “talked for abomt 20 minotes to a
supposedly hidden mike ciice.”

Mrs, Douglas and 1 do that a ket at bhome, too,” he
zaid. “We ke o give them something to Hsten to.”
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New York Times—1/20/74
DOUGLAS SCORES COMPANIES ON CRISIS

QXFORD, Miss., Jan. 28 (AP)—Supreme Coart Tns-
ﬁm"i'ifiﬂ_mmﬂ Duugluamumdﬂmmlmmpanmmdag

yearold furist told 1,300 law students amd other under-
grndnatu-atﬂmﬂnivmitynfllimimippithmtha“merg
crisie is largely sef-created”™ “Our problem 8 a fosd
momopcdy. The oil mdpstry keegm the supply of oil and
ga8 Jow enough to boost prices and make sure all other
energy sources are on the bottom," he gaid
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MNo. T3-464
MUNICIFAL DISTRIBUTORS MeoHon of Shall Ol to

GROTUTP Recuss M1r. Tuetice

Dougles

V.

F.P.C.
Sas Meitin i'n:r MNo., 73.437,
Ginty

2121774
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No., 73-457

PUBLIC SERY. COMM'N Motion of Shell Ol to
OF N. Y. BFecuge Mr. IJustice
Douglas
T
F.P.C,

Bea mame for No. T3=437.
Ginty
2/21/74
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Idst 3, Sheet
No, T3-437 Maotlon of Shell Oil to
Becusm Mr. Joatice
MOBIL OIL CORE, Douglas
s
F.P.C.
H’Dr 73-457
PUBLIC SERV. COMM'N Motion ¢f Shell Qil to
OF N. Y. Recuse Mr. Justice
Douglaa
.
¥ P G
Mo, T3=d404
MUNICIPAL DISTRIBUTORS Motion of Shell Oil to
GROUF Recuse Mr, Justice
Douglea

Vs

. P.C.
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The Court granted carf in these caa-aa'l Tanuary ld.

Shall 01l Company, a petr in No, T3+437, mowves that Mr. Justice
Donglaep recuse himeoelf {1om these cases. Bheuld he decline to do me,
petr movas that the Court disgualify Mz, Justice Donglas. The motion
is based on 2lleged atatarments of Mr, Jaetlce Doaglas reapacting il
eompanies and the energy crisls mede durlng an address to students at
the University of Missisrippl at Cxford on Januery 28,

Glnty
2721474

DK
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Sopremr Qaurt of the Brited Sixice
Wuakington, B. . 0543

E AN BIA R O
THE OHILF JUBTIDE

Ber (73437 - Mobll Cf]l Corp. ¥. FPC
(TI=457 - PSC of Mew York v. FPG

{73-4b4 - Municipal Detributors Gzoup v. FEC

SUPPLEMENTAIL MEMCRANDUM TO THE CONFERENGE:

Mike Bodak hes celled to my stteption tha fact that my
ewarlier memo today was in arror, Thars wlll be two 15-
mioute arguments for the petlitioneres; the respondents are
dividing their time 2% and 5 minutas,

Thia doss oot change the fact that I think wa have
ancugh difficulty with tha casa ta warrant anlarging the time.
Hawaver, I will avwait your reactions, having in mind that ora
Jsbould not walt until Friday to resclve thia issue as the Clark
munst advise the partiss tomorrow affernoon.

Hegards,

)



Bwprany Gourt of Hhe Vnited Sintes
Fashoepton, B 4. 20545 \/

OHALRENE O F
JUBTICE BrRON R WHITE

Juoe &, 1974

Re: Wos. 73-437, 73-457 & 73-464 - Mobil pil
Corp. v. FPC

Dear BIl11:
Flaase Join me.

Sincerely,

Mr. Juatice Bremnan

Coples to Conference



Bupreme Goxrl of tie Hiited Stutew
Hinalimpton, B, . 20549

2 Hamyle il O
JUBTICE WiILLIAM M. FREHNQLIIET

June €, 1274

Re: Mo. 73~437, Hp. 73-457, Mo. 73-464 - Mobil Oil
¥s FEC, ot al. - N

Dear Bill:

Plagese Joinp ma in tha opinion for the Court you have
prapared in thase cases.

Sincerely.

¥r. Tuetices Brannen

Copiez to the Conference



Baryeete Gouxt of the Wuited Slnterw
Washbeglow, B, . 20583

ik et OF
THE EHIEF JUuATICE

Junsk, 1974

Re: Moe. T3.43T)- Mobll Q4 Cozp, v. FEC
T3-d57]= Public Sarvice Comgn'n of N, ¥. v. FPC

T3-444}- Munlecipal Distributers Qroup v. FPC

Dapr Bil1:
Plenae join mn,

Regards,

{<

Mr, Jusktlce Brennan

Copisa to the Conference



; To: The Chiaf Juatine
) e, Hr. Justice Douglam
) Ay e A= Mr. Ju tlca Wt
Mr. J« '8 1 1n
Br. & Bhell

. Br. J &l la
MEMORANDUM TO THE CONFERENCE -~ = Mr. Justios Pnt-:ﬁm

Mr. Justice Eshnoulst

CABES HELD FOR NO. T§-437, 73-457 & 73-464, MoBIPOIECatgeration,
et 2l. v, Federal Powser Eﬂmmuﬂiﬂmﬂ”ﬂ, Jui 1L 1574

Repiroulated )

No. T3-438, Maobil Qil Corp. v. Federal Power Commission

The Fifth Clrcult affirmed an FPC order that established an area
structure for the "Other Southwest Area.'" Many prmisiﬂn;a:a counterparts
of the Bouthern Louisiana order involved in Mo, T3-437, including: (1} separate
maximum rate ceilings for three ™vintages' of gas, (2) automatic, periodic
gscalations for each vintage, (3) & formula for the "forgiveness" of refunds
owed by area producers, {4) "moratorin™ on rate increases, and {b) no
allowances for royalty agreements that exceed those contemplated by the
.‘Iaren rates. The order does not have provisions for contingent esczallations,
The Court of Appeals, although affirming, held (as in Southern Loulsiana)

that the Commiseion would have "authority™ to "alier or modify™ the flowing
gas rate, refund liabilify, and moratoria either prospeciively cr retroactively.

The Court of Appeals held that its Southern Louisiana decision controlled this

ONe. Ei.lrl_iﬂarljr, Ithink our detisicn in Scuthern Louisiana controls ocur
digposition of this one. I would therefore Deny. Incidentally, this opinion
was written after the Commission announced its intention to set wmiform rates
for the nation 3s 3 whole via rulemsaking. This prompied the Court of Appeals

to make a comment which is equally pertinent to our role, It is:
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“And before the last slug falls in i:he 5t. Paul linotype on
thig opinion ares rate regulation may too be forgotten if not
abandoned. For FPC has very recently announced ite hopaful
purpose to sef undform rates for the natlion 28 a whole under ita
role-making powers. So though we erite with the realization that
the regulatory approach may BOON u_hnnge, we are nevertheless

mindful that we must play our role. "

Hose. T3-066, 967, 068, & 969 -- Bhell O Corp, v, Public Bervice Commission

of the State of New York

These four petitions seek review of the judgment of the District of
Giblumbia Circuit reversing in substaniisl part the FPC's arss rate order
di-::-r the Texas Gulf Coast area, The Court of Appeals held that FPC is
required, in fixing base area rates, to quantify the rate/supply relationship
if its rate purporta to take account of supply consideraticns, and that the
Commigsion had failed in this case adequately to justify ite refund credit
and contingent escalaticon lmeutive-s. Although the FPC order was affirmed
in certain other respects, all parties concede that the reversal and remand as
tc thoge queations conflicts with the decision of the Fifth Cireuit in Southern

Louisiana.
It appears inappropriate to attempt finally to dispose of the case

because the D, C, Circult has still to consider the substantiality of the
evidence under the guidelines of cur epinion in Mobil. In view of the
pervasive differences between the Fifth Circuit and the D.C. Circuit, T
think that it would be of qauhtﬁﬂ value to parge the D, €. Circuit's judgment

i



to deny cert. in the-respects to which the judgroent affirms the Commission
and to vacate and remand for reconsideration in light of Mobil as to the major
ipsues. My recommendation is that we vacate and remand the entire Court

of Appeals' judgment for further consideration in light of our decision. My
thought 1s that much time would be saved if the Court of Appeals enters a

new judgment conslatent with our decision, My guess 1s that we will not agaln
hear of the case -- or that if we do that we might be able to dispose of it by

a denial of cert,
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