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: 1, Bummary: Petitioner, Judge Holder {8,D. Ind.), seeks

review of the CA T decision granting respondent's appticalion for a writ
of mandamug directing petitioner to vacate certain orders {1) denylng a
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motion by Attorney Willam M, Kunstler for leave to represent respondent
in & pending ¢riminal prosecution; [2J denying a motlon for petitioner to
diequalify himself; and (3) appointing a new attorney for respondent,

. Petitionsr cootends that his order denylng Attorney Eunsiler permiggion io

reprasant respondent pro hee vice wae proper because Attorney Kunstler (a) is

not & member of the Indiana bar, and (b) made certain pre-trial statements that
violated the rules of the ¢court and the uthit;nl standards of the legal profession,
2. Factg: Ono December 14, 1872, respondent, an inmate at the
federnl penitentiery in Terre Haule, Indiana, was indicted apnd charged
with azgault on a guard at the iostitution, At the arraigament, respondent
appeared and indicated that Kunstler would be his counsel at trinl. After
several continuances a hearing was hold on Kunstler's application for leave
#t:n appear B8 counsal, Evidence was introduced indicating that kunstler
angaged in a pattern of pra-trial publicity in Terre Haute, including pablic
statements, interviews and press cooferences, relating to respondent’s
prior eriminal record, the identity and ¢redibility of prospective withegses,
hiz oplnicn of respoodent's innocence, and the politieal context of the trial,
Kungtler also encouraged certain segments of the community to gnpport
respondent’s case by, loter alla, filling the spectator seetion of the courtroom
and adjacent hallways and organizing demonstrations, (For specific gtatements
attributed to Kanstler, see pp. 6-7 of patitioner's briet.)
Petitioner Eﬁlde:r (8.D, Ind,} denied Kunstler's application for leave
to appear pro hae vice as respondent’'s counsel, l;etitlunar found that |

f



Kunstler's public staternents reduced the prospect of cbtaining a fair
and impartal trial and would tend to bntimidate and/or allenate any
prospective jury. Petitloner also noted that Eunstler's professional
" work load and political activity would occasion further ﬂela]:r in scheduling
the trial, Petitioper placed the most significance, however, on Eunstler’s
sta!.ad imtention o continue his previous course of metivity. This conduct,
petitionar stated, would violate the court’'s local rules rezarding ethical
gtanderds of conduct for members of the bar n.nd the rules regarding the
release of information by attorneys in ¢riminal cases, Morecover, it would
subject Kunatler io citations for contempt and impose a further impadiment
in providing a fair trisl, |

Petitioner coneluded:

'""When petitioning atiorpey's conduct . . , 18
reviewad in its entirety, the impact this must have
upon potantial jurcre in the Terre Haule Division of
the Court inevitably imures to the detriment of the
defendant in the subject cause, Neither Mr. Banks
[ respondent] nor the public can waive their right to
a fair and impartial trial in the subject canse nor can
the Court abrogale its ubll.flﬂﬂn upon its Constitutlonal
Qath to provide & fair and impartial trial {o all parties
in the subject cause, The Court has denied the
petitioning attorney's application for the reasons that
petitioning attorpey's stated course of future conduct
will be in violation of the Rules of the Couri and that
the cpportunity to afford a falr, impartial and speedy
trial to all partles in the subject ceuse 1 best served
theraby."

On respondent’s application {or mandamus apainst petitioner Holder,
" the Court of Appeals granted the requested relief vacating the district court's



orders. The court noted that the district court was concerned primarily

with Yprotecting the right of the respondent to obtain a falr and impartial
jury, and that the local rules relied on were dizected to that end, In the
i:raaent case, however, the respondent contipually insisied at the bearing that
he was satisliad with Kunsller's répresentation and that he wanted him as his
trial counsel, The Court of Appeals then found that Kunstier's cnu,ge of
conduct lovelving pre-trial publicity conld not override respondent's E‘I?Iﬂ]
Amendment right to counse] of his own choosing, The court distingnished
Shephard v. Maxwell, 384 U, 8, 333 (16466), 25 not lovelving the Sixth

Amendment issue presented here., Furthermore, the court noted that "the
answer does nt assert any right of the pruﬂul{ulun to prevent matters possibly
prejudirial o ite case from reaching progpective jurors, nor does it assaert
any inherent right of the court, independent of the defendant’s Sixth Amendment
righta, o limit pretrial publicity in the interests of the orderly and fair
adminisiration of justice." The court cancluded that it was oot necesesary to
decide whether guch rights exist and, if eo, what welght thay should be accorded.
In sum, the court held that respondent-defendant bad waived any right to object
to Kungtler's conrse of pre-irlal publieity ae l:'lﬁnlying him bie Sixth Amendment
right to a fair and impartial jury. It then vacated the district court's orders
but noted that since respondent will not pregide at the Erlal, no ruling was
required oo respandent's motion for disqualification of ;;ti-u.

Omn petition fer rehearing, the Court of Appeals hpld that petitioper's
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original answer to the mandamus application did oot axpressly raise the question
whether prejudice to the government's case or impairment of the orderly and
fair adminigtration of justicelaside from any adverse effect on respondent)

tay have justified the order denying Kunstler's application. Rather, the

patitioner’s primsry concern was possible prejudice to the respondent.
The Court of Appedla admliited, however, that a few of Kunstler's slatemeants
“were clearly impropar when made publically by an atlorney for a ];m'i'!;."

. In aoy evexnt, the court thought that before respondent's cholca of counsel

conld be dizregarded, "there must be gufficiently supported ard spesific
finding= of fact that the conduct of the defendant's aitoraey crealeas a slarluus
and imminent threat of *significant prefudice to the defendant himeelf' or of
"disruption of the arderly processes of justice unveasonable under the

‘circumstances’, citing Magee v, Buperior Court of Clty & County of San
Francigeo, 508 P, 24 1028 (1873). Bee Chaza v. Robscn, 435 F, 24 1059

(CA 7 1870), The court further stated that a trial court must consider
"whether a less drastic alternative, such &5 a narrow injunction limiting
particular kinds of public statements, would suffice to protect the other
interests at stake.” The court added that to the extenf s dafendant mowingly
and Lntalligently endorses the ¢onduct of his attorney . . ., he has hmiswf
right' to object to the impairment of a fair and impartial trial, Finally,

the court held that petitioner’s findings in this ease did not meet the above

gtandard relating to diamissai of an atterney, that the hearing did not ancompass



that issue, and that the evidence would not justify denyingy Eunstler's pro
hae yice application,
| The motion for reconsideration en bane was denied (Cummings, Pell,
and Stevens, J.J., voting to grant.} To prevent mootnees, Mr. Justice
Rehnquist stayed the CA ¥ mandzete pendling disposition of petitioner's
application for cert,
4. Conisntions:
(2) Petitioner contends that the decision whether to grant an application
pro hac vice is within the sound discretion of the trial court and that it wes

properly denied here because Kunstler (i) is not a member of the court'e har
and oot admitted to practice {n Indflana; (1) could not serve as counsel without
unduly delaying the trial; and {ill) engaged in "unlawyerike' and unethical
conduct in violation of court rules and ethical standards of the legal profession.
Petitioner argues that migeonduct alons ig sufficient to exclude an nitoroey
from a case, clting state cases and dicte in federal cases, Petitioner also
relies on Standard 3.5 of the ABA Project on Standards for Criminal Justice,
permitting exclusion of counsel not admitted In the jurisdiction if they have
engaged in various misconduet. |

(b} Petitioper also relles on Sheppard v, Maxwell, 384 U, 8, 233 (1986) in

which the Court noted that a triel court has authority to prevent prejudice
to a fair trial by proseribing extrajudicial siatements by lawyers relatiog to

the merits of the case, prospective witnegses, and any bellef in guilt or



innotence. See also In re Sawyer, 360 U,S5. 622 (1959).

(c) Petitioner argues that Kunstler's application was properly denied

on the facts of this case, |

' (d). Petitioner devotes part of his brief to the contention that the
court's local rules violate the First Amendment, It is uncertnin whether
this isave was ralsed below. In any event, no First Amendment contention is
made 1n respondent’s reply brief,

Respondent repeats the reaaoning of CA 7. Respondent's main point
is that the evidentiary hearing and petitioner's fact findings were directed
to the lasue of respopdant's right {o o fair trial. As the CA T found, :;'aaﬂundent
walved any right to object to euch of Kunstler's condeet and reaffirmed his
deslre {0 bave him as trinl counsel,

Respondent further arguee that hig Sizth Amendment right to ¢counsel
of hie choice is fundamental, andlﬂ*:‘tu:umatamas of this case do not
justify any exception. Respondent algo admita that the consditutional valldity
of the court's rules are mot at issue,

4, Diecussion:

I ie ceriainly arguable that the district court relied on the prejudice

ey T—

iy,

to both {1) respondent's right to a fair trial and (2) the public's right to a
fair trial. CA 7 evidently thought that the disirict court’s primary concern

was the prejudice to respondent and that respondant had waived any objaction.
In any event, CA 7 found that the evidence in this case would not justify




8,

exclugion of Kunstler even oh the broader rationale. Since the CA 7 expressly

;____—-—-iﬂ——-"'-'_—

noted that the district court conld ismsue Injunctive ordere to assure & fair
trial, I do not think this case is certworthy.

Thare iz a4 regponse,

Jarmary 9, 1974 Buckley =~ Ops in Pet br.
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EHAM D OF
THE QHIEF JUSTIOE - January 21, 1974

Rei 73-841 - Jinldgr v, Banks

MEMORANDUM TC THE CONFERE NG

When we granted cert on Friday I wan not ¢lear, nor
was Plll Rehnquist, on tha status of the atay he had
antarad pending actlon on cart. ;

With a rough weekend of cleanlog up ''loose enda'" for &
nina-ten day absencea I failed to follow ap. It appears
that tha atay is not explicitiy "until further ordar of

the Court"; hance, to glva any meaning to the granting
af cert, it swams to e we should continua the atay antil
the case 18 heard. Thisa wonld, as I sea it;, aliow tha
case to procaad with another lawyer or defar trfdl undl
wa declde tha casa which, I hops, will be this Term.

I will advigs the Clark to prass the cass with all spaad
for en April argument.

Fleuse let me have your vote on contiouing Pill Rehn-
gquist's stey arder which we can glve out on a special
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March 15, 1974 Cpnfarence
Liat 5, Sheet 2
Mo, 73-B4] Motion of Resp fo Supplement

tha Racord and to Defar Oral
HOLDEER, USD.C Jodge Argurmant

Va

 BANKS

IMMEDIATE SITUATION: The Court granted cert to CA T in this
case gn Janoary 2] to review the declsion of the CA directing petr to
vecate certain orders (1) denying & motlon by Attornay William Kuoastler

for leave to represent resp {n 2 pending criminal prosecution for assaulting

8 guard at the federal penltentlary in Terra Haote, (3] deoying a motlon for
petr to disguallfy himealf and (3} appolating a new attoyney to represent
resp., Mr. Justice Behngoist hae stayed the CA 7 mandate pending dis«

position of petrfs application for cert.
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Resp now moves that (1) he be I:Ia-::‘m:ﬂtt:d to supplemant the record
in this case by itcluding a certified copy of the record of a habeas corpus
‘ action brooght by resp and now pending in the USDC (Mibn,. ), and (2} that
oral llrg1ume:n.t in ﬂﬁu casa ba defurred until the completion af the U3DC
(Minn. ) actlon.

The case ig tentafively echeduled for argument in April.

FACTS: In November, 1973, reap waa removed {rom Indiana to
the federal penitentiary in Sandstone, Minn, Represented by Mr, Kuenetler,
roop filad & habwas corpus petition in the TSRO (Minn, ) allaging, emong
neveril othet grounds, that tha indlictment in Jodiana was wholly unfound ed
and that steps were taken to prevent his- having the services of Aftornay
Kunstler, Tha USDC {Mion, ) held & Hmited kearing and released resp on
bail panding a further and full evidentiary h-an.ring.

CONTENTIONS OF RESP: Resp argues that the record of the

proceedings in the USDC (Minn, ) evidences his cholce to heve Attorney
Eunstler raprea_en-t him and, apparently, Mr. Kunatler's ability to do so
succeaafully. Resp aleo contends that the complete record of the hebeas
corpya proceeding will establlsh facts showlng the cotnection between the
uffﬁ-rt to deny resp the swrvices of Mr. Kunstler and a lpnglg record of his
being har.a.ﬂ&a:l and brutalized within the federal prison

Resp alip sugpents that "Mt ie 'a:'van pusai‘bla that at the u-nnc_luai:l.n
of the Minpesota proceeding the lasue which emierged 1o Indiana may be

moot, '
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CONTENTIONS OF PETR: FPetr contends that the proceeding now
pendiag in Minnesata has very limited, if any, relevance to the Indiana
cave, Peir contends that the USDC (Minn. ) does oot have any jurlsdiction
to dispose of the indictrnent egainst resp in the USDC (5.D. Ind.} and that
Tesp Will have to fece that charge no matter what the onicome of the
Minnesota proceedings. Petr notes that Attorpay Kunstler stated bafore
the USDC (Minn, ) that the Indlana case would oot be mooted and that;

The only iagae before you is that ha doesn't
gat 2 apeady trinl bacause of all the legal
manegvera, We are hoping that you world
releaze [respondent] at least panding that’
Suprame Court declsion untll he goea back
to Indlana and is tried, ButI dona't think
anything here wonld have an effect on the
Supreme Court roling, That ruling is only
golng to he whaethet I can represent him [in
Indiana] or whether they ate golng to reversa
the order of the Tth Circuit, )

DISCUSSION: There appears to be little, if any, relevance batween
the Minn. proceadings and the case now before the Court. One can only
speculata 2£ to tha grounds the USDC (Minn ) foand for releasing resp onm
bail or what the final outcoma of the habeas corpus proceading will he.
However, it seama doubtful that the outcome of that cass wonld effect tha
Indiznz indictimant,

x .
3£13/74

DK
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SUFREME COURT OF THE UNITED E& R
B: ™ 3 - J.

CALE J, HOLDER, UNITED STATES TEELBICT o
JUDGE FOR THE S0UTHERN DISTRICT X 9:2_’? :
OF INDIANA u ARTHUR BANESoire a

LT ]

ON FETITION TFON WHIT [ (BERTICRARI TO THE TUNITHD
BTATEA COURT OF APPHALSE FOR THE BEVENTH CIROUTT

Nio, 76841, Decded May —, 1674 \/
Pxr Chreoass.

The petition for eerticrari in diamissed sa improvidantly
granied, .

Me. Joumcw Poweoc tock no part in the consideration
or deciglon of the case,



Bigreme Qourt of e Wankted Btwteo
Paslpington, B @. 208

OMALIREMS OF
WUSTICE WhLol BREMKAN.JR. Anpd] 26, 1074

RE: No. 73-841 Holder v. Banks

Dear B171:

I agree.

IEincerelyi

Biss

. Mr. Justice Douglas



Brpreme Gaurt of the Writed States
PFuslington, B, 4. 20543

OMAWBEAS DF
JUSTIEE WiLLIAM H. FERNGQLUIBT -.

April 289, 1974

Ra;: Mo, 73-8B41 - Holder v. Banks

" DagyY E11l1:

Plemzs join me in the per curiam opinion yon have
prépared in thls caza,

Slncerely, J

Mr. Justice Douglas

Coples to tha Conference



Borreme Qonr? of Hhe Trrited Staten
Waslpnplow, B, €. 20543

S AMBTIR OF
JUSTICE THURGOOD MARE HALL ) © Aprid 30, 1974

Ra: NWa, 73-841 -- Haoldar ». Banks

Dear Bill:

[ agree with yout Per Curlam in thie case.

Slncerely.

T.M.
Mr. Justlce Douglas

et The Confearenca



Sagrrwr Grart of iy Raitek Sinien
Wshingien. B. 4. 20543

ek A B
ILIATICE BYRQMN A WHITE

a3
May -, 1974

BRe: No, 73-B4l1 - Holder v. Banks

Dear Bill;
T join the per curlam in this case.
Sincerely,

B

Mr. Justlece Douglas

Coples to Conference



Buprems Qenret of the Hnited Shudes
Muelington. B. . Zopng

THambEma ar
JUSTICE HARAY AL BLACKEHMUN

May 23, 1974

Dear Bill:

Be: Mo. T3-B4] - Holder v, Banks

Please join me in the per curiam you
bave proposed.

Sincersly,

s

Mr, Justice Douglag

Copies to the Confarence
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