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Begeome Qunet of tys Witek Blatrs
Warlimgton, B. §. 20545

L B
JUGTICE FOTTER ETEWART

June 12, 1974

No. 'T3=-885, Moody v, Albemarle Paper

Dear Chied,

I agree with the Par Curlam you have
clrculated in this case,

Binceraly yours,

5 T
{12

-

The Chief Juetice

Copiea to the Conference



To: Mr., Justics Douglen
f = Mr, Justica Rrannen
MNr. Justioe Stewart

¥r. Justice ta
Nr. Justice Tshall

¥r. Justios Ble
Mr. Justios Pumu??

imt M ¥r. Jusflae Rebnguiat

UPREME COURT OF THE UNITED'RTATRE - o oo
g Giroulated: JON 1 2 574
IOAEEHE P, MOODY = a1, v ALBEM APE:
COMPANY pr av, and WILLIAMS v. =
MABLE CITY ROARD OF EDUCATION

b C(EETIFICATH FROM THE TUNITED STWTEE QOURT AF
APFEALH FOE THE MIORTH QIRCOIT

Wo, 73-800, Desided Jume —, 1874

P Crrgape,

Appeﬂa!rmnﬂne}ud;manuuimeh'miuhmhmﬂmﬂ
two caged were hennd shd determined by two separste
three-jpdge divisions of the Tourt of Appeals lor the
Fourth Circuit. Sitting by degignation ss members of
each of the divisione were senior judges of tha Poarth
Cireuit’ Following decisiona by bofh divisons, the
uneucesseful parties petitivesd for rehearings in bang'
pursuant to 28 TJ. B. C, 444 (¢);°®

“Creen and eontroversiog shall be huaard and detars
mined by & sourt or divielon of 0ot mors than three

*The Cvurt of Appesle of the Fourth Cireoft 1 seppossd of
eaven judges o reguler petlye sarvie, 25 U, 8. C, §44, and éwo
judges who have retived from that sétvice bub remwin availshls for
dutier s deslgrsted pnd amigoed, Joown aa eemior fudess. 28
'H'E o B b, Inl[uﬂdmhu'nhu!thnm.min:mﬂﬁm

“iny When Hioring or Hehegring In Bm Pl By Owdersd, A
majority of the oirmit judges whe are in regular dctive gervice may
ﬂﬂhﬂmwnihghahuldnrrﬂlmrdhy

the Conrt of Appeal in hane, Such & hearing or rebeazing ia ool
fpversd and ordmedly will mot be uﬂeaﬂdmmt{l}wbnm-



a MOCDY v, ALREMARLE PAPER CO.

Judges, unlesa a hearing o rehearing befora the court
in bane Iy ordered by & majority of the eircuit judges
‘of the grouit who are in regular aclive paridce. A
gourt in banc shall coneimt of all eirouit judges in
regular aotive sarvina, A cireuit judge of the airauit
who hae retired from regllar astive sarvics shall alao
he sompetent to sit ae & Judge of tha sourt in bane
fn tha rahearing of & eass or controversy if he aat
In the ecourt or divigion at tha ungmi.lhwing
thereof.” (Emphagia added.)

Tt hed been the practice of the Fourth Cirewit 40 count
the votes of their senicr judges who were metnbers of the
priginal hearing division when the court mcted om the
gueation whather to order A rehearing in bans. In thoee
padad, howmever, the votes of the seniar judges wera not
cructal, Certifitnte, at 3. Here, their votes are cronial.
In Moedy, while » "mejority of the sirouit judges of the
cfroait who are in ragular active gervies’ did oot vota for
a rahearing in bane, the two menicr judges who mt on
the divisien by demiguation did so wote; their vobes, if
aounted, would make a majority for rehearing. Io
Williarws, while & mejority of airenit judges in rapular
sctive sarvice did vote for a rehearing in bane, the senior
judgs who sat on the origioal division by designation
voted mgminat rmehesring: with his wvote counted the
rchearing would fail by an equal divison of those voding.

Aocordingly, mll Circuit jodges of the Fourth Chroiit
in regular active sarviee and both senior judges of the

mniformity of s dedisions, or {2) when the procedding fuvolves &
quention of exeqpiional lnportaace,

T{b} Suyreston of o Parly for Hetmg or Beheooy Jr Banc.
The clerk shall tropwbit any sush muggestisn ro the judges of the
sourt who are v regular nothes servios but a yote will vet Be takes
tor determine whether the aause shall be heard or tebeard in hane
unlems & judge i regular wotive werviom or a fodge who waa 4
mamber of the pens that modered » decision sought to be rehard
maqoegts w vote o woch  engpestion made by a pariy.®



MOOLY o ALBEMARLE PARER (0. 1

Cirenit have, pursusnt to 28 T, B, ©. § 1264 (3], eavtified
to ua the gquestion whether & senfor judge of the cveut
who was & member of the original divigion hearing & cage
may vite to determine whethar the case should he
reheard in bane. DBecatme of the impeortance of the
quegtion to the adminjsiration of judicial business in the
{irenits, a3 well as to the parties in the two casse pends
ing jo the Fourth Cireuit, we granted leave to and invited
thoge parties to fila brisfs in reqponse to the guastion
oertifled. Upon comiderativn of the gnestion and tha
briefs filed by the litiganie on both mda of both pending
cased, we conelude that the answer should be i the nega-
tive; genior cirooit judges who are members of tha
originally asigned dividon hearing & case Are not author-
ized by Congress to parieipste v the deferinination
whether to rehear that cags in bane,

Tha power of courta of appeals 10 hear or rehear cases
in bgne waa firet determioed jn Tsectile Mily Corp, v
Commissionsr, 314 U, B, 226 (1641). In 1048, Congress
provided legislative ratifieation of Tertls Afiiy by enact-
ing subsection 46 (o) of the Judicial Code, whish then
provided that hesrings or rehesarings befors courts of
appeals in bane were to be

ordared by & mejority of the circult judges of the
airuit who gre v cofive serdice. A ocourt in banbe
shell consiet of all metive eirouit judges of the gics
guit.” Aet of June 25, 1048, o; 644, 92 Btat. 871,
(Emphagia added.)

In Weatern Pacific B, Corp. v. Wastern Preific B, Co,,
345 U. & 247 {1B83), tha Court had oceasion to nonsirue
the 1948 atatuts, and determined thet it wes & grant of
power t0 the cowrte of appeals to order hearings or rahear-
inga in bang, not the areation of & right In Ltigants to
ccmpal such hearingn or rehesrings ar even to compel the
ecurt to voiz on the guestion of hesring or reheaying
TFhe Court also addressed iteelf to the procedure govern-
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ing the axerciss of this power, holding that each court
of appeals waa “1eft free to dovise its own administrative
maahinecy to provide the means whereby o majority may
order such g hesring.”* 346 U. 8, g4 260. This disre-
tion has been subrequently confirtmed, Shenker v, Balti-
more & Ohig B, €o,, 3T4 U. 8. 1, 5 {183) ; United States
¥. Americon-Formgn 5. 8. Corp., 363 U, & 686, 633
{1560}

In gne of theee latter o, Asiericgn-Foraign, & gles-
tion arcse under the lenguege of the 1542 satute
whether, if rehearmg in banc waa vobed, sznior Judges
wers gligible to participate in the demsion of that cass
oo the merfts Tha Court hald that ssnior judges wars
not eliglhle to git. Congress in 1993 then enncted the
present version of subseotion 45 (o), which provides that
& genior judge who et on the original division hearing a
case is “eompeatent fo st as & judge of the court in bane™
in the merita rehearing of the case, [(Emphagis added.}
But the language of the giatitte soneerhing how the sourt
orders & rehearing in bens waa not chenged, exeept to
reinferee the lirnitation on the grant of power oy adding
“ragular” before Msctive service,” sharpaming the defini-
fion of whinh judges mey participats in erdering & hearing
or rahearing in bane.

' The mgebioery doviesd by the MNigth Circid in that cus we
opg whith governed the inltisticn of the pollig of the esurt to
determine whether [t should hesr ar reheer a aspe In hane  Althoogh
there wiE some uneertainty whethor indeed the Nioth Cirowdt ded
provided woch machinery, 348 U, B, o 288, its Daturs = to
delegats to the <hreejodge dividon first hearing the sass the power
to mitlate a poll of the conrt. Jd, at 250. Two of tha judges who
wars wvambers of the dhvision in that oum were detrict jodges,
I, wt 283, ‘Thas pacbitery was similar in kind to that oow st
forth . Fed. Edle App, Proe. 85 {b), rvpra, 0. 3, by which & wore
to hear or rehear B oxpe in banc will e be 1akem unlasy guok &
vite lo requested By & fudgs o regolr achre ssfviee or o judpe
who vwan B menber of the dhvison that rendersd w deciemon soaght
10 be rehsayd, '
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"The language of the weagent statute thus confines the
power to order a rehearing in bane to those oirouit judges
who are in “regular setive servies™ Although, as the
Court haa held, thoss judges are lprgely fres to devies
whatewer procedures they choope to initlate the process
of deeision to order sash a rehesring, snd who may per-
tcipate in thoee pralimingry proceduras, see 0. 4, sKpra,
neither the Court nor Congress has suggested that any
other than s reguler antive service judge in eligible to
participate in the making of the decigicn whether to hear
or rohenr g cpta in hane., Obwvicushy sach & desision can
be reached only by votes of judges, - Ag revealad by the
deolgionel end etatutory evclution of the institution of
the in bane eourt, the eligibiliGr of penlor judges for par-
ticipation therein has baan the exesptiom, not the rule.
We are not ab libarty ta engraft upsn the statute o mean-
ing inponmigtent with ita bhisterigel limitationg, -

Indeed, the very purpose of the in bano court sapports
our oonalusion thet senior judges hevea not been author-
ized by implisation to participats in ordering a hearing
of rehearing in bane, As the Federsl Rule indicates,
suprg, n. 2, the in bene ocourt ie normally reserved for
questions of exceplional importarse o to seeurs or
maintain uniformity of dacaion within the Clreuit, In
the wise use of thiy exeeptionsl power t0 “defermine the
major dootrinal trends of the future"” for & particular
airquit, American-Foregn, supra, 363 1., 8., at 800, Con-
gTeea appants to hava eontemplated the nead for mn indi-
mat and current working koowledgs of, among other
thinga, the deaimjonz of the cireuit, its pending casss, and
the magnitude and nature of ita future worklond. Benior
judgea provide a judizial resowrse of exbracrdingry valug
by their willingness to undectaks important sesignments
“without eodnomis ineentive of any kind." [Id,; at 688
o 4. Conpistent therewith, Congresa has provided that
when & menicr judge has partisipated in the original
divimion haaring, such senior judge may Iater sit on an
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In hane eourt rehearing that ease; this was the purpose
of the 1963 amendment to the Judicial Code. But voting
on the merits of an in bano case is quite diffecent from
voting whethar o rahegr u oase in bane, whinh ip eswen-
tially & poliny decieion of judicial administration. Cen-
gresn vestod this latter authority and responsibility
extlogively in “eireuit judges of the cirentt who are in
regular metive pervice” 28 T. 5. C. 540 (¢); bessuse
of their different nature, we sannct asgume the grant of
authority to do one includea autherity to do the other.

The question cortified to ua is therefore answered in
the pegative.

* The goly ather courts of appeals which have dismmaed tha lame
have ruled smilarly. Zain v Friermationd Poper Cb, 460 F. 3
1033, 1040-1042 (CA2 1677) (atatsmenty and dless upon dsslal
of rohearing in bans}; ARes v. Jobasen 301 F, & B27, B2 (CAR
1868} {im Lans).



~ Bupreywr Gouct of fipe Apited Stutes
Wushington, B, . 20543

.JUITIG:H::: ::::-m.m.an. June 13, 1974

RE: No. 73-8399 I'Ilmd.r at al. v. ATbemarls
Egggr‘ Eg.. gg Bl.

Dear Chief:
I agree with the Per Curiam you have
oreparad in the abova,

Sincerely,

The Chizef Justice

¢c: The Conferance



Jume 13, 1974

0. T3=8 7. 1a

Dear Chiaf:

Plasge »3Id ar the end of your Par Curias that T
took no part in the eomalderation ox decigiom of this
cage,

Sincersly,

The Chief Justiece

1fpfac
ce: Tha Confarence



Bryprome Quwrt of tye Hnifek Shabea
Waelingtenr, B. 4 20543

TRLSAREFE QOF
JUESTICE BrAGH R wHITE

June 14, 1574

Be: Wo, 73-899 - Moody v, Albmmarle Paper Co.

Desr Chief:
Flease join me In your per curiam.

Binceraly,

The Chief Justice

Coplee to Conference
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