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Ever since the Supreme Court constitutional-
ized much of the law of defamation in New York
Times v. Sullivan,' Arkansas, in common with
all other states, has been faced with the intricate
and often baffling task of reconciling the many
complex twists of the common law of libel and
slander with the newly superimposed jurispru-
dence of the first amendment. This article exam-
ines recent developments in Arkansas’ law of
defamation, and its close cousin, false light inva-
sion of privacy, with a special emphasis on diffi-
culties created by the sometimes uneasy inter-
play between constitutional and common law
doctrines.

. Constitutional Privileges as Applied in

Arkansas
A. Opting for the Low-Option Plan Under
Gertz

In Gertz v. Robert Welch, Inc.,? the Supreme
Court established a matrix of guidelines to gov-
ern the interplay between the first amendment
principles first articulated in New York Times
and the traditional solicitude for interests in rep-
utation evidenced by the common law. Gertz was
a Judicial compromise that attempted to accom-
modate the competing values of “uninhibited,
robust, and wide-open” debate on public issues
with the protection of reputation. The Gertz deci-
sion reinterated the unsuitability in a free society
of the traditional rule of strict liability for defa-
mation, since compelling a speaker to guarantee
the accuracy of his or her factual assertions may
lead tointolerable self-censorship. But the need to
avoid self-censorship, the Court stated, was not
the only societal value at issue. To give absolute
protection to the news media would be to dissolve
totally the competing social concerns served by
the.law of defamation. States havea strong inter-
€8t 1n creating compensation for the social harm
caused by defamatory falsehood. The individu-
i‘liﬂ right to the protection of his or her good name

reflects no more than our basic concept of the
essential dignity and worth of every human

being—a concept at the root of any decent system
of ordered liberty.”? And so Gertz attempted to
resolve the inherent antithesis between freedom
of speech and protection of reputation by
announcing a series of rules setting forth the
minimum constitutional requirements for any
state system for compensating injury to reputa-
tion. First, suits brought by public officials and
public figures, at least against media defendants,
must always meet the New York Times actual
malice test, which permits liability only if the
defendant knew the publication was false or
acted with “reckless disregard” for its truth or
falsity. Second, all defamation suits against the
media, even those brought by private individuals
concerning non-public issues, must at the min-
imum be based upon proof of negligence. Third,
“presumed damages” would no longer be permit-
ted; at least in the absence of proof of actual mal-
ice, damages could no longer be awarded without
evidence of injury, though the scope of injury and
the nature of the evidence required remained
broad. Fourth, any award of punitive damages
would always require a showing of actual malice.*

Although the Court in Gertz stated that it did
not believe it wise for the Supreme Court itself to
proceed on a case-by-case basis in attempting to
balance the constitutional claims of the press
against individual claims for compensation, the
Court invited state courts to proceed to evolve for
themselves the proper standard of liability in
suits brought by private plaintiffs. Thus the
Court stated that as long as the states do not
attempt to dip below the negligence standard,
“[sltates should retain substantial latitude in
their efforts to enforce alegal remedy for defama-
tory falsehood injurious to the reputation of a
private individual.”?

Inthe aftermath of Gertz, most states that have
considered theissue have chosen the “low option”
plan allowed by Gertz, refusing to extend the
actual malice “knowing or reckless disregard for
the truth” standard to actions brought by “pri-
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vate figure” plaintiffs. Only a handful of states,
including New York,® Illinois,’ Colorado." and
Indiana,® have opted for the high option in _Gertz
by requiring more than negligence to sustain an
action brought by a private figure. In Dodrill v.
Arkansas Democrat Co.,''* the Arkansas Sup-
reme Court placed Arkansas among the Ve
whelming majority of states by holding that in
the case of a private individual, the negligeqce
standard shall measure the publisher’s liability
in libel actions.'? .
B. The Arkansas Version of ‘“‘Public
Figure”

Although there is a strong consensus among
all but a handful of states that the actual malice
test of New York Times should be reserved for
public officials and public figures, there is sub-
stantially less unanimity in the application of the
public figure/private figure dichotomy. Many
states that accept the low option under Gertz at
the same time evidence an uneasiness about
treating the public figure doctrine as narrowly as
the United States Supreme Court now does.

Arkansas decisions reflect this tension. In the
Dodrill case, Louis Arthur Dodrill, a Little Rock
lawyer, had been suspended from practice for 12
months. The Pulaski Circuit Court conditioned
Dodrill’s reinstatement upon his satisfactorily
passing the regular Arkansas bar examination.!®
Dodrill took the exam in August of 1976 and
passed. Not following customary practice in
Dodrill’s case, however, the Board of Bar Exa-
miners did not release Dodrill’s name as part of
thelist of applicants who had passed the exam, a
list customarily published in the Arkansas Demo-
cratand Arkansas Gazette. Dodrill was not listed
by the Board because it considered his case unus-
ual; it was continuing its investigation into his
conduct during the period of his suspension to
insure that he otherwise conformed to the Arkan-
sas Supreme Court’s requirements for admission
to practice. Unhappily for Louis Dodrill, the
Arkansas Democrat misinterpreted the absence
of his name from the Board’s list, and published
an article erroneously stating that Dodrill had
failed to pass the August bar examination.
Unhappily for the Democrat, Dodrill sued.

*11. 265 Ark. 628, 590 S.W.2d 840 (1979) (substituted
opinion), cert. denied, 444 U.S. 1076 (1980). The
Southwest Reporter printing of the Dodrill case, at
590 5.W.2d 840, is not the substituted opinion of the
court, as that opinion appears in the Arkansas
Reports at 265 Ark. 628, even though both print-
ings of the opinions purport to have been issued on
the same date, Certain language that appears in
the Southwest Reporter at 590 S.W 2d 844, has
been deleted from the substituted opinion as it
appears in the Arkansas Reports. Because, as
explained in notes 12 and 26, infra, the deleted
language was significant, attorneys who regularly
use the Southwest Reports should instead use the
Arkansas Reporter for the Dodrill case.

Frpm the perspective of the policies behind the
public figure/private figure compromise stryck
in Gertz, the‘ proper classification of Dodril] a5
e‘ither a pu.bllc or private figure is far from intuj-
tively obvmu.s. Dodrill voluntarily entereq the
legal profession, a profession imbued with spe-
cial standards of public trust, and he voluntarily
undertook whatever activity first prompted the
Supreme Colurt Committee on Professional Con-
duct to in_tatltl'lte a complaint against him. The
Pulaski Circuit Court’s original order conditiop.
ing his reinstatement after one year on passing
the exam was a matter of important public inter-
est; the order was an official act of a public court
of law concerning a breach of public trust in g
uniquely public profession. Although Mr. Dodprill
understandably would not welcome publicity
about the disciplinary actions in his case, it
seems well within the normative principles of
Gertz to hold that attorneys must accept public
scrutiny into matters of professional misconduct
and discipline as part of the cost of entering the
profession. The first amendment values at stake
go well beyond meddlesome curiosity into the
misfortunes of another; the media serves as a
critical window on the legal profession’s stan-
dards in keeping its own house in order—a matter
vitalin light of the prominent role lawyers playin
self-government.

The Arkansas Supreme Court, however, did not
find that Dodrill qualified as a public figure.
Relying on the United States Supreme Court's
elaboration on Gertzin Time, Inc. v. Firestone,
the court reasoned that Dodrill had not thrust
himselfinto the vortex of public controversy, and
had not taken steps to attract public attention.
His activities, the court stated, were limited to
compliance with the lawful mandate of the
Pulaski Circuit Court.

The Dodrill decision is certainly not at all out of
line with prevailing Supreme Court jurisprudence.
In Gertz itself Elmer Gertz was a relatively well-
known Chicago lawyer, involved in a case that
had received substantial public attention, yet
Gertz was not by that fact held to have attair}ed
public figure status. In the Firestone case, which
figured prominently in the Dodrill court’s analy-
sis, Mary Alice Firestone was involved in divorce
litigation that had achieved cause cele@re
status—she even held press conferences during
trial—but the Supreme Court found her status
strictly private. And in two Supreme Court cases
decided after Firestone, Hutchinson v. Proxmﬂ:re”
and Wolston v. Readers Digest Ass’n Inc.,'® the
Supreme Court interpreted the public figure for-
mula in a manner that tracked the Dodrill rea:
soning perfectly. o

g.p An A};gum.ent For More Flexibility
in Applying the Public Figure Test

The shortcomings of the Dodrill approach 0
the public figure/private figure dichotomy are
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the same shortcomings of Firestone, Wolston and
Proxmire. The public figure inquiry threatens to
become an analytic dead end if applied in a
vacuum. Following the Supreme Court’s own
lead, many states, including Arkansas, some-
times appear willing to classify mechanically all
but the most powerful and influential as private
figures, without consideration of the total context
within which the speech is communicated. But as
noted before, there is less than perfect unanimity
in the ranks. The Dodrill decision should be con-
trasted with an earlier Arkansas decision that
evidenced a more subtle analysis of the public
figure notion, a decision that grew out of a con-
troversy surrounding the faculty at the School of
Law in Fayetteville.

In 1972 the Arkansas Gazette acquired docu-
ments allegedly prepared by six members of the
faculty that cast doubt upon the teaching and
scholarship of then assistant dean James Gall-
man. The Gazette ran an article detailing the
intra-faculty dispute, and Gallman sued. The
Arkansas Supreme Court stated with “no hesi-
tancy” that Gallman, as an assistant dean and
professor at state law school, was a public offi-
cial.'” Among the slings and arrows of outrage-
ous fortune that one accepts in becoming an
administrator and teacher at a state university
law school, the Gallman court apparently rea-
soned, is the risk of public debate concerning
one’s professional qualifications. Wide-open and
robust communications relating to the qualifica-
tions of those who undertake to serve the state by
educating its inchoate lawyers may often be
unpleasant, but they serve the vital state interest
of helping to insure Arkansas citizens that their
attorneys have received (largely at the citizens’
expense) a quality legal education. Assistant
Dean Gallman would certainly not have been a
public figure in any national sense; commentary
on his teaching is hardly the stuff of the CBS
Evening News. But within the limited context of
an article in a statewide newspaper commenting
On a controversy in the state university’s law
school, such commentary is of the utmost impor-
tance and deserves the special shelter of the New
York Times standard.

The Gallman case was a pre-Gertz decision,
and it was clearly influenced by the now discre-
dited Supreme Court opinion in Rosenbloom v.
Metromedia, Inc.,'® in which the court briefly
flirted with the extension of New York Times cov-
€rage to all matters of public or general concern.
Rosenbloom was repudiated in Gertz, and it
might be thought that to the extent that the Gall-
man case rests on Rosenbloom-style thinking, its
Precedential valueis similarly undermined. With-
out question the decision in Dodrill evidences a
substantially narrower conceptualization of the
public figure concept than the more expansive
language of Gallman would permit.

&—__

To treat Dodril] ag superceding Gallman, how-
ever, makes matters simpler than they actually
are, The Dodrill decision was extremely cloge—
Just?ce Fﬂ_gleman did not participate and three
Jus_tlces dissented—and the vigor of the dissent
!ndlcatea that the sort of analysis that prevailed
in Gallman still enjoys considerable sympathy
on the court.!9 Although Louis Dodrill was not
found to be a public figure, the significance of his
case should not be exaggerated. Both the com-
mon law of Arkansas and the present first amend-
ment jurisprudence of the Burger Court remain
sufficiently pliable to embrace a more flexible
approach to the public figure/private figure
dichotomy, an approach I describe under the
rubric of “the context public figure.”

The “context public figure” concept is an
attempt to extrapolate from the traditional com-
mon law privileges a notion that for most per-
sons, speech concerning the neighborhoods, the
workplaces, and other institutions in which they
operate daily is more immediately vital to their
lives than the speech that appears in the CBS
Evening News, the Washington Post, or Harper’s
Magazine. There are national marketplaces of
ideas and local marketplaces of ideas, and for
most citizens most of the time the local market-
places are where uninhibited discussion is most
relevant. Though few people purposefully inject
themselves into an arena of national attention,
many people inject themselves into events and
controversies in the neighborhoods in which they
live, the schools at which their children learn, or
the institutions in which they work. A professor
at alaw school is not likely to be a national public
figure, and a Time Magazine article about that
professor should probably not be covered by the
actual malice standard, but within the law school
community that professor is a “public figure.”
Statements in a student newspaper attacking the
professor for poor teaching, bad scholarship, dif-
fident public service, or arbitrary grading deserve
the special protection of the actual malice stand-
ard, just as statements made within the faculty
committee that reviews the professor’s applica-
tion for tenure and promotion deserve actual mal-
ice coverage. And when the law school is a state
institution with a visibility and degree of public
importance such as that of a school of law that
has historically educated the majority of lawyers
who serve the people of the state, commentary on
the controversy by news media within the state
also deserves actual malice protection.

The first rationale that the Supreme Court used
to prop its decision in Gertz, and the rationg]e
that came to be heavily re-emphasized in Fire-
stone, Wolston, and Proxmire, was the normative
judgment that he who seeks fame must accept the
risks of fame; there is a certain symmetrical jus-
tice in forcing those who voluntarily enter the
public arena to accept as a quid pro quo height-
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ened public scrutiny and greater risk of reputa-
tional attack. The “context public figure” concept
recognizes that few Americans inject themselves
into the public arena on a national level, thereby
inviting scrutiny by national media outlets. More
Americans, however, inject themselves into local
controversies of the sort that usually command
the attention of the small town newspaper, or
local television and radio stations. National po-
litical controversies are by no means the only
significant issues in life. Neighborhoods, work-
places, schools and churches are among the
myriad institutions in which disputes constantly
arise, and the ordinary citizen is frequently
involved quite voluntarily in expressing views
involving both fact and opinion within the con-
text of those institutions. The context public fig-
ure notion recognizes that robust exchanges of
information are vital to the functioning of such
institutions, and that itis equitable to force those
who enter controversies in such institutions to be
subject to enhanced risk of defamation by others
within the context of that voluntary action (usu-
ally the institutional setting), as long as the
“audience” to which the defamatory speech is
aimed is also limited to the same contextual
setting.

D. The Media-Nonmedia Problem

No Arkansas decision appears to have ever
dealt explicitly with the question of whether the
Gertz rules apply at all to cases involving non-
media defendants. The Restatement of Torts
suggests the possibility that since the Gertz hold-
ing, and all of the Gertz language, refers to the
communications media, cases not involving the
media remain unaffected by the Gertz rules.2’ If
this is the case, Arkansas would be free to con-
tinue to impose strict liability principles in those
cases involving non-media defendants.?' Courts
and commentators are split on this issue: there is
no national consensus concerning the applica-
tion of the Gertz negligence minimum to cases
outside of the media context.2?

In examining Arkansas cases after Gertz, it is
possible to discern a tendency by Arkansas courts
toignore Gertztotally in cases that do not involve
the media. In Dillard Department Stores, Ine. v
Felton,? for example, the court dealt with a non-
media claim without even mentloning Gertz, or
any other first amendment case, and without
ever explicitly articulating the standard of liabil-
ity needed to state a prima facie case against a
non-media defendant. Further, in discussing the
type of malice needed to sustain an award of pun-
itive damages, the court spoke of traditional ill-
will malice, rather than the actual malice stand-
ard that the Court discussed in Dodrill, a media
case decided under constitutional principles.
Similarly Arkansas courts prior to Gertz followed
the rule of presumed malice and presumed dam-
ages in libel per se cages 2 Although Gertz out-

2

lawe'd presumed damages, Arkansas decisiong
continue to cite and rely on presumed malice and
damages cases when non-media defendantg are
involvgd.”"‘ Ir_l the original opinion in the Dodril]
case, in which the Arkansas Supreme Court
explicated the Gertzrules, the language, like that
of Gertz itself, seemed to be aimed at the media.
Therefore, within the latitude accorded in
Gertz, we hold that in the case of a Private
individual, the negligence standard shal]
measure the publisher’s liability in libe]
actions. The publisher of a libelous article
shall be liable to the defamed private indj.
vidual for failure to exercise ordinary care
prior to publication to determine the defam.
atory potential of its statements, 26%
There is, therefore, at least some evidence of an
unconscious tendency in Arkansas decisions to
act as if Gertz is irrelevant outside the media
context.

The proof that Arkansas does not apply Gertz
to non-media cases, however, is extremely ambi-
valent. None of those cases involving the media,
for example, have ever stated that they would not
apply to non-media defendants as well, and the
vocabulary used in those cases may reflect
nothing more than the court’s normal inclination
to frame rules in terms of the identity of the par-
ties before it. More importantly, the post-Gertz
non-media cases have invariably involved the
coverage of common law privileges, which raise
the level of liability in any event. No reported
case after Gertz has thus actually imposed judg-
ment on a strict liability theory, nor has strict
liability been discussed.

When an Arkansas court does finally face the
question squarely, it should hold that the min-
imum standards imposed by Gertz do apply to
non-media cases. First of all, as previously dis-
cussed with regard to the context public figure
idea, there is a certain elitism to the notion that
speech published by media outlets is more hal-
lowed than speech published by ordinary persons
and enterprises. For most people, the daily com-
munication of workplaces, neighborhoods,
schools, churches, clubs, restaurants, or even
backyard fences is as important and vital as the
speech that appears on the television news or the
morning paper. Whether the speaker is a preacher
on the pulpit or a bartender behind the beer spi-
got, criticism of others is as much a part of our
first amendment tradition as the criticism that
appears on the op-ed page of the Sunday paper.
Even in cases involving private plaintiffs and
private defendants, the Gertz requirements of

*26. 590 S.W 2d at 844 (emphasis added). As explain_ed mn
notes 11 and 12 supra, this language was deleted in the
substituted opinion, 265 Ark. 628. It thus has no prece
dential value at such, but may at least be useful as 81
insight into the possibility that the court regards these
matters unsettled.




negligence and actual harm insure the proper dramatic crime in which they were held as h
8 hos-

breathing space for that routine speech that is ta i : .
critical to a free society.2” Secondly, to establish a argiibllr; tuhrfclile-er?n“i:rr:ec}ll(;)met;h’rhe le” i g
two-tiered law of defamation, with one set of rules decision; in an intere t'y 2 'Sdu b
for the media and another for the non-media, Forest C:ity Publishin B(ij'ngg?sil Pl el
would ridiculously complicate an already bewil- consciously abstainedgf’ror.;].'reet eiSUD_l‘eme 2
deringly complex area of the law. Finally, a dou- us of Hillin light of C‘ertz Thevg -udat'll?gthe ey
ble standard would force courts to make the diffi- soned that since the Supr(;me (“m(;rtr}lq Cm}llrt e
cult choice, fraught with first amendment peril, left Hill untouched. it remain-s -bind' e
of deciding who qualifies for the preferred posi- There are strong;easons why falsienlig.ht lai
. tion of media status. Would the “media” encom- should be linked to a higher fault stan%ia ; ?}llms
pass only the mainstream corporate press, or negligence, and Arkansas should cont; in
would it also include the underground radical require the actual malice showin evenn'lt{e hl0
flyer, the pamphlets of special interest groups, or Supreme Court were to overrule hgill and lI e
the intermittently published student newspaper? states free to adopt a mere negligence test in ;:11‘«’8
Picking and choosing between publications light cases brought by private figures. The falzz
worthy of Gertz protection would involve courts light tort is significantly different froﬁ defama-
in an unseemly content-sensitive status game tion in only one respect: whereas defamation
that is antithetical to the egalitarian market- requires that the publication be injurious to rep-
pIacel of ideas that the first amendment con- utation, the false light theory allows recovery for
templates. statements that are false but injuri 35
E. The Special Status of False Light Inva- Hill, for example, members :fott}-llgjll-llrill?umeé;
sion of Privacy were depicted as more courageous and heroic
Arkansas, like most states, has been heavily than they actually were.? Thus, reputation-en-
influenced by William Prosser’s four-prong clas- hancing speech is actionable in a false light case,
sification for invasion of privacy.?® That classifi- if the publicity is such that “it would be highly
cation, as codified in the Restatement. subdi- offensive to a reasonable person.”s" This greater
vided the law of privacy into: (1) an unreasonable breadth of the false light theory poses a severe
intrusion on the seclusion of another: (2) unrea- threat to the integrity of the rules that surround
sonable publicity about private facts: (3) public- the law of defamation; the false light tort is “ca-
ity that places another in a false light in the pable of swallowing up and engulfing the whole
public eye; and (4) appropriation of another's law of defamation.”*
name or likeness.?® Arkansas first recognized Itis critical that this swallowing up be avoided,
. invasion of privacy in Olan Mills v. Dodd,* a for false light claims are inherently less socially
case that involved the fourth prong of privacy important than defamation claims. Speech that
listed above. 5! is false and damaging to reputation is more
In Dodrill v. Arkansas Democrat,? the Arkan- reprehensible than speech that is false but
sas Supreme Court accepted the four part div- reputation-enhancing. Although some protection
18ion of privacy set forth in the Restatement. and against non-defamatory but false speech is war-

ranted, the need to protect what amounts to an

then went on to consider the specific rules govern-
interest in modesty is obviously less compelling,

ing false light invasion of privacy, the form of
Privacy that is a close cousin to a conventional and it should be limited to those occasions in

‘ action for defamation. Since the court in Dodrill which the depiction is highly offensive and com-
had already decided that the plaintiff Dodrill was mitted either intentionally or recklessly.
a private figure as defined in Gertz, the question As the Dodrill court noted, although a cause of
before the court with regard to Dodrill’s privacy action for both false light and defamation can be
claim was whether the negligence standard that joined in one action, “there can be but one recov-
the court had approved for the defamation side of ery for any particular publication.”3? Since New
his action against the Democrat would also apply York Times malice is now required in Arkansas
to his false light invasion of privacy claim. The in false light cases, this means that the utility of
Court held that it would not, instead éstablishing joining a false light claim to a defamation claim
the higher requirement of New York Times know- is quite limited. The false light claim gives the
Ing or reckless falsity for false light cases, even if plaintiff the advantage of not having to show
‘the plaintiff is a private figure. The Dodrill court reputational injury, but that advantage is ?ffset
\nterpreted extant constitutional law as requir- by having to show that the speech was “highly
Ing the higher standard in false light cases. In offensive” to a reasonable person. In a case
Time, Inec, v, Hill,%* the Supreme Court held that involving a private figure plaintiff, the offset is
the actual malice test of New York Times was even more severe, for the false Iightl case carries
Tequired in a false light cage brought by members the additional burden of actual malice, a b.urden
of a family who had been involuntarily thrust the private plaintiff need not undertake in the
into the public eye because they were victims of a defamation claim. Thus, false light cases in

~; .




Arkansas today have two practical uses. In a
gituation involving a private figure plaintiff who
cannot credibly assert injury to reputation, the
false light theory provides a more difficult bgt
still potentially feasible route to recovery. Andin
a case involving a public figure, in which actual
malice is required in any event, the false light
option obviates the need to demonstrate reputa-
tional injury, substituting instead the "hlghl‘.\’
offensive” requirement. As a final point, 1t 18
probable that defamation actions, when PTQOfOf
injury toreputationis available, are strategically
superior to false light claims, for the simple rea-
son that the existence of injury is more intuitively
plausible, and the prospect of substantial dam-
ages more likely. In the parlance of Marshall
McCluhan, libel is a “hot,” easily personalized
cause of action, false light is more “cool” and
impersonal. 4!
III. Refitting the Common Law to Post-
Gertz Realities
A. Escalating Fault Standards for Common-
Law Privileges

The most important point to recognize in attempt-
ing to reconcile the ongoing development of com-
mon law privileges in Arkansas with the consti-
tutional scheme declared in New York Times and
Gertz is that Gertz outlaws liability for defama-
tion without fault. Thus common law conditional
privileges are meaningless in cases encompased
by Gertz unless they require conduct more egre-
gious than negligence to overcome them. Prior to
New York Times and Gertz, when strict liability
remained the operative law in Arkansas, a com-
mon law conditional privilege that shielded a
defendant from liability unless the defendant
was negligent made sense, since requiring proof
of negligence added a burden to the plaintiff’s
case that would not otherwise be there. But if
Gertz is understood as requiring negligence as a
matter of course, it does the defendant no earthly
good to invoke a common law privilege if all that
it takes to overcome that privilege is proof of
negligence—since negligence is required already
In any event.

One recent Arkansas decision, Dillard Depart-
ment Stores, Inc. v. Felton,*' demonstrates the
doctrinal confusion that is possible if one does
not take into account the Gertz negligence min-
imum in applying common law privileges. Dil-
lard involved a defamation action brought by an
employee of Dillard Department Stores who
alleged that he was wrongfully accused of steal-
ing merchandise. The Arkansas Supreme Court
held that a qualified common law privilege
extended to statements made at a closed door
meeting of the store’s supervisory personnel, to
statements made by store employees to the
emp]?yee’s wife, and to statements made by the
store’s em_plqyees to the state’s Employment
Security Division. All of these statements, the

court held, fell witl.)i.n the Restatement of Torts’
framework of condmgnal privileges for informg.
tior} .that advanceg important interests of the
recipient, the‘publlgher, or both, or information
that the publisher is under a legal duty to pro.
vide.** The court also held, however, that no cop.
ditional privilege attached to statements made
by a store supervisor to other employees that
their former co-worker “was fired because he wag
caught stealing,” when in fact he was only under
investigation for having allegedly stolen mer.
chandise, and had quit rather than been fired.
The Supreme Court’s analysis of the proper
scope of the qualified privilege doctrines was per-
fectly sound, but its statements concerning the
level of conduct that would suffice to overcome
the privileges were somewhat confusing. The
court quoted the following passage from a 1947
case, Arkansas Associated Telephone Company
v. Blankenship:*3
The protection of the privilege may be lost
by the manner of its exercise, although the
belief in the truth of the charge exists. The
privilege does not protect any unnecessary
defamation. In order for a communication to
be privileged, the party making it must be
careful to go no farther than his interests or
his duties require. Where a party exceeds his
privilege and the communication com-
plained of goes beyond what the occasion
demands that he should publish, and is
unnecessarily defamatory of plaintiff, he
will not be protected, and the fact that a
duty, a common interest, or a confidential
relation existed to a limited degree is not a
defense, even though he acted in good faith.*
This passage, which essentially tracks the
orthodoxy of the Restatement, was a sensible
explication of the law prior to the intervention of
Gertz, but in the aftermath of Gertz’ negligence
requirement it undervalues the conditional privi-
lege defense. The language employed by the pas-
sage is the language of negligence; the operatlvg
principle is that the party making the communi-
cation “must be careful to go no farther than his
interest or his duties require.” Because liabill_t.\’
without fault is banned by Gertz, however, plain-
tiffs must already prove lack of “due care” as a
prerequisite to stating a prima facie case. A privt
lege that is lost when the speech is made without
due care is in reality no privilege at all. ;
The better reasoning in updating Ark.ansas
common law conditional privileges in hght, O.f
Gertz is to treat speech protected by such pnvl-
leges as actionable only upon a ghowing of mal
ice. Requiring the plaintiff to allege and prove
malice in cases subject to the coverage of qualk
fied privileges would make such privileges mf?ﬂn;
ingful again, restoring the hierarchy of specially
protected types of speech that the common la¥
has traditionally contemplated.




But if malice should be required to defeat a
common law conditional privilege, should it be
the “‘express malice” of personal ill-will toward
the victim, or the “actual malice” used in consti-
tutional cases, the familiar “knowing or reckless
disregard of the truth” standard of New York
Times?*5 One could plausibly argue that the ill-
will or spite form of malice, the form of malice
that the common law traditionally required in
cases in which malice was not presumed, is the
more appropriate standard, on the reasoning
that the common law’s ill-will malice should be
used for common law privileges, while the consti-
tutional “actual malice” standard is used for con-
stitutional privileges. The ostensible symmetry
of this view, however, is spurious; the law of def-
amation in Arkansas will evolve much more
coherently if the old fashioned ill-will form of
malice is discarded altogether, and the knowing
orreckless disregard of the truth standard is used
for all conditional privileges, whether their pedi-
gree 18 common law, constitutional, or both.

There are at least two grounds to support this
unified standard. First, since the purpose of a
common law privilege is to protect speech that
furthers interests to which the law attaches spe-
cial importance,*® it should not matter whether
the speaker acts out of ill will in the furtherance of
those interests, as long as the speaker does not
know his or her statements are false, or recklessly
disregard indications of their falsity. For exam-
ple, the common law makes a call to a police
station reporting that a neighbor has committed
a crime conditionally privileged, because the law
favors the reporting of crime.*” As long as the
speaker does not act with knowledge of falsity or
reckless disregard for the truth, the social interest
in the report, even if it turns out to be false,
requires that it not be actionable. The social
interest is only diminished if the speakeris know-
_ing]y orrecklessly lying to the police. If the caller
18 not intentionally or recklessly fabricating the
report, the social interest is not lessened at all
merely because the caller happens to hate the
neighbor, or because the caller makes the report
with a perverse relish.

_ Inconstitutional privilege cases, ill-will malice
18 not enough to defeat the qualified privilege of
New York Times, precisely because of this rea-
soning.** The editor of a newspaper may hate the
politician lambasted by the newspaper with the
darkest of hearts, but that alone does not subtract
from the first amendment value that the speech
may have, and unless the editor is knowingly or
re(_’kle%ly defaming the politician, no liability
€X18ts. This is not to say that evidence of ill will
181nadmissable, for it may be highly probative of
‘:Zst?;r the speaker kllww the con'umunication
Sl s;e or was so bl‘mded by spite as to act
Sh()uldai-,y' But the ultlmatf! fact to be pr(?ved

e knowledge of falsity or reckless disre-

gard for the truth.

The second reason for unifying constitutional
and common law malice standards is simplicity.
Consfcltu.tlonal and common law privileges often
Co-ex1st in the same case, and the existence of
more thgn one definition of malice can only
bewilder juries (if not also the judges and lawyers
who try to explain the differences to them).
Rather t}}an proliferate multiple tiers of diverg-
ing doctrine in the half—constitutional, half-com-
mon law field of defamation, the effort should be
to S_trgamline whenever possible, so that neither
plalr}tlffs nor defendants can unfairly exploit
ambiguity and confusion.

B. The Confusing Problems of Actual and
Special Harm, and the Categories of Per
Se and Per Quod

In Gertz the Supreme Court held that the states
may not permit recovery of presumed or punitive
damages, at least when liability is not based on a
showing of knowledge of falsity or reckless disre-
gard for the truth.”+® In a recent non-media case,
Partin v. Meyer,5° however, the Arkansas
Supreme Court, relying on pre-Gertz Arkansas
decisions, approved the following jury instruction:

You are instructed that falsely accusing
one of a crime constitutes what the law calls
slander per se. In such cases, a person slan-
dered is entitled to compensatory damages
as a matter of law and such plaintiff is not
required to introduce evidence of actual
damages in order to recover compensatory
damages.®!

If Gertz applies to non-media cases, the court’s
approval of this instruction was erroneous, for
the unequivocal holding in Gertzin that compen-
satory damages are unconstitutional without
proof of actual loss. Partin might be understood
as an implicit holding that Gertz is inapplicable
to non-media cases, but as with all other recent
Arkansas decisions involving non-media cases,
the issue is nowhere mentioned in the opinion.

If it is assumed that the Arkansas Supreme
Court actually does intend that Gertz standards
apply to non-media cases, it should be noted that
this does not mean that the terms libel per se and
slander per se are obsolete. First, without regard
to the issue of damages at all, the term ““per se”
will continue to be relevant in one of its tradi-
tional uses: that the words are defamatory on
their face and do not require introduction of
extrinsic evidence to make them defamatory.>
Secondly, the term “per se” retains its meaning
after Gertz when used to designate those catego-
ries of defamation that are actionable without
proof of “special harm.”% The term special harm
is a term of art designating a subset of the “actual
harm” required by Gertz. The Court in Gertz
stated that “actual injury is not limited to out-of-
pocket loss,” and includes “impairment of repu-
tation and standing in the community, personal




humiliation, and mental anguish and suffer-
ing.”’s* “Special harm,” however, is a narrower
term that when properly used is limited to harm
which does have an “actual dollar value.”? Prior
to Gertz evidence of specific out of pocket loss was
not required in actions classified as slander per
se, but was for actions classified as slander per
quod. With regard to libel, two confusing lin.eg of
precedent existed, with some decisions requiring
proof of special harm for libel per quod, and othf','r
decisions holding that proof of special harm is
never required in a libel case.> The basic distinc-
tion between cases requiring special harm and
cases not requiring it remains viable after Gertz,
however, as long as it is understood that all
actions require proof of at least “getual harm” in
the absence of a showing of malice—damages are
never “presumed,” whether the slander or libel is
per se or per quod. If the defamation is per quod,
the state remains free to require the additional
evidentiary safeguard of proof of special harm if
it wants to, though at least with regard to libel,
the overwhelming weight of scholarly opinion is
against such an additional imposition. When
viewed against the backdrop of these rules, the
Partin case may be best explained as simply an
example of a confusion in terminology, with the
court transposing the general term “actual harm,”
which is required across the board, for the more
narrow term ‘‘special harm.”
C. The Republication Question

The initiator of a defamatory statement may
publish it to a relatively limited number of people,
who then republish the statement to a larger
audience, increasing the injury it causes. The
traditional rule is that every repetition of a
defamatory statement is a new and separate pub-
lication and every repeater is subject to liability
for it,57 under the quaint logic that “talebearers
are as bad as talemakers.”?® Curiously, however,
the traditional common law rule did not impose
liability on the original creator of a defamatory
statement for damage caused by the republica-
tion.?® Although the modern viability of these two
aspects of the republication problem is still a
matter of doubt, the better reasoning would be to
flip-flop the results of the two rules. After Gertz,
strict liability for republication should give way
to a negligence standard; one who republishes
defamatory matter should not be liable unless he
or she knew or should have known of its defama-
tory character.?® Conversely, the rule exonerat-
ing the instigator of a libel or slander from the
damage done by republication should fall in
favor of a doctrine thatimposes liability for dam-
age inflicted through any republication that is
reasonably foreseeable. In Dun & Bradstreet, Inc.
v. Robinson,®' the Arkansas Supreme Court spe-
c1ﬁca‘11y refused to decide whether Arkansas law
p_ermltted recovery for unauthorized republica-
tions. In Luster v. Retail Credit Co.,5 however,

56

the Eighth Circuit, applying its best Erie gyegg 4
to what the Arkansas courts would do if thes
faced the issue, held that damage caused by reri
gsonably foreseeable republication is actionable
The Luster result is commendable, for it bringg;
defamation into line with the proximate cause
doctrines that apply in other branches of tort |aw
There is no logic in exonerating, for example a.
person who generates a false and damagi;ng
rumor about a well known figure by leaking falge
information to a newsreporter, foreseeing fu]]
well that the reporter will cause the information
to be widely disseminated throughout the media
That the real damage was done by the media
should not insulate the original propagator
because he or she was clever enough to filter the
information through the intermediary; under
normal proximate cause principles the foresee-
able risk of republication should be enough to
impose liability.
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