A "' Washington and Lee University School of Law
Washington and Lee University School of Law Scholarly Commons

Supreme Court Case Files Lewis F. Powell Jr. Papers

10-1971

James v. Strange

Lewis F. Powell Jr.

Follow this and additional works at: https://scholarlycommons.law.wlu.edu/casefiles

O‘ Part of the Law Commons

Recommended Citation

James v. Strange. Supreme Court Case Files Collection. Box 3. Powell Papers. Lewis F. Powell Jr.
Archives, Washington & Lee University School of Law, Virginia.

This Manuscript Collection is brought to you for free and open access by the Lewis F. Powell Jr. Papers at
Washington and Lee University School of Law Scholarly Commons. It has been accepted for inclusion in Supreme
Court Case Files by an authorized administrator of Washington and Lee University School of Law Scholarly
Commons. For more information, please contact christensena@wlu.edu.


https://scholarlycommons.law.wlu.edu/
https://scholarlycommons.law.wlu.edu/casefiles
https://scholarlycommons.law.wlu.edu/powellpapers
https://scholarlycommons.law.wlu.edu/casefiles?utm_source=scholarlycommons.law.wlu.edu%2Fcasefiles%2F262&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/578?utm_source=scholarlycommons.law.wlu.edu%2Fcasefiles%2F262&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:christensena@wlu.edu

lip/ss lec 3/10/72

No, 71-11 JAMES v, STRANGE

Preliminary Memorandum
for File

I have read the briefs in the above case, and will need no bench
memorandum,

The facts are simple: Kansas has a statute, called "Aid to
Indigent Defendants Act", which provides - in relevant part - that where
the state furnishes counsel to an indigent defendant:

", . . the defendant shall be liable to the State of Kansas
for a sum equal to such expenditure (the cost of providing
counsel), and such sum shall be recovered, if necessary,
by entering the amount of the expenditure . . . as a
judgment against the defendant, "

Dy jhpad LT
Question:
Whether the above statute is an unconstitutional condition or restraint
on the right of an indigent to be provided free counsel by the state.
A three judge court (Appendix to Jurisdictional Statement) held the

statute unconstitutional, saying:

"It is apparent that the statute needlessly encourages indigents
to do without counsel and consequently infringes on the right to
counsel as explicated in Gideon v. Wainwright,

The Attorney General of Kansas has filed a rather inept brief,
supporting the constitutionality on the ground that a state has the right

to recoup from an indigent defendant if and when such defendant becomes
— TR




able to reimburse the state for the free legal services.

The brief notes (p. 10) that a number of states have "reimbursement
provisions' generally similar to the Kansas law (p. 10 of Appellant's brief),
including Virginia,

The brief also refers to 18 U. 8. C. 3006A(f) - as being a federal

reimbursement provision.

The Kansas brief also quotes Mr. Justice Stewart in Rinaldi v. Yeapger,

384 U, S, 305 (1966) as follows:

"We may assume the state can validly provide for the
recoupment of the cost of appeals from those who later
become financially able to pay. "
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No. 71-11 JAMES v. STRANGE
Argued 3/22/72

Tentative Impressions*

This case involves the validity of the Kangag statute which allows

the state to take a judgment against an indigent to recover counsel fees,
three-judge dmtrict court
i dppesix held the statute unconstitutional -

as infringing the right to counsel, citing Gideon.

Yet, it was conceded in argument that there is nothing in the

record to support the view that the statute "chills" or deters indigents

from exercising their right to counsel.

My Tentative Conclusion:

I would reverse the three-judge district court, as I do not think
this statute violates a constitutional right.

The statute may be bad legislation and bad policy, but the
solution is legislative action - not requiring a decision of constitutional

dimensions by this Court.

% ok % %k %

*These impressions are dictated on the afternoon following argument
to record my initial and tentative impressions. I will have read,

in preparation for the arguments, the prinecipal briefs, some of the
cases and the bench memo. 1Ihope to do further study before the
Conference, My views are subject to change and to the discussion
at the Conference,



Near the end of the argument, a question was raised as to
whether the respondent received adequate notice. See p. 3 of Green
Brief (appellee's motion to dismiss). Justice Stewart suggested that

we might remand on this notice issue,



Justice Fowell: Q;

1 thought I should write you a brief prefatory note on

James v, Strange.

This is obviously a very bad statute, but the question is
finding a tenable constitutional reason Ffor striking Lt, The
search for 2 constitutional ratioale is made more difficult by
the fact that many states have recoupment laws of many differ=-
ent sarts, and I wanted to be certain that the opinion was wxix
written in such a way as to excise the cancerous parts of this
Kansas statute wik without seeming to jeopardize the general
principle of recoupment, Ixkhepexixkawaxsucenaudnsd ThAt of
course makes everything we say very sensitive,

For these and ®xk other reasons I have tried teo keep this

a crisp, short empiem apinion wh without, however, isax omitting

features important te our analysis,

As the opinion represents in large part my own research
without help from the briefs or the opinion of the court below
I want to recheck it for accuracy yet another time, though I
have already mads every effort to mm have my statements correct.

Thers are thres possible ways to approach this case,

The first is through the zk rationale of the Sixth Emund-
ment and the right to counsel. The lower court toock this route,
This did not seem to accord with the wishes of the conference
which wanted a narrow p opinion, I am convinced there i{s no
way to draft this opinion on a2 rigtht to gsws counsasl basis
wikx without seesming to jeopardixe every state recoupment law of
this type, Once we get into the business of a saylng a particular

staute chills the right to counsel, there will be no end to the

chilling, no rational way to sspursis save these statutes, Also,




1 keep W thinking that everybody's right to counsel &» is
ghiiit chilled in the sense Xkk that thym they know if they
huwe hire counsel, they know they have to pay for 1%,

There is also the due process ground which I think is
inapplicable, If we get to the point of requiring notice of
the debt for all these recoupment statutes to be valid, then
we would be striking every recoupment skaw statute Iin the country
sten since very few provide for notice to the defendant of his
debt before epex counsel is appointed him,

Also, cnce we get to the point of reguiring notice, then we
are slowly falling into what I think would be the liberAlL's
desires to have all of these statutes invalidated under the
right to counsel Xkmsa thesis, If you have to notify a guy zimhkik
of the debt right before you assign him counsel, then it ocbviously
is going to kit "chill® him ak little bit, and all these
m recoupment statutes ere in trouble,

Try and read the whole thing before tirkexirmxwikixweithx
you do anything with i{t, 1 think the sgux opinion holds together

pratty well by but this is wxe®mm conceptually e tough nut,

JHUW



Dovoas, J. ﬁfﬂbﬂt—'

s";fnz.*_. u"do.ﬂ 4..«.;

BRENNAN, J. %&‘

he sratesred mﬂ-t A

a2l bin Bobitavtiol

Brackmuw, J, %m»/\-
g saiie?

L ?*;M e & ST

[:,r T Rasing sw-ah

STEWAET, J. w ( 7 Mw:)

-

torvndd, B, b, — b b
Flhce nua, R Yoo Yotdrt |
o vhee ue. La w1&£ u.f.,u.;.:f.f

Mavmuelis vegbts g
i) e ‘ﬂﬂ&___l:'{“_‘:'f#‘ﬂ fﬁ‘.«-"

mnﬁmfmu b velid

PoweLr, J. %—-\.‘__ (M”’F ’I;Mtﬁ'“

l;fmsmmn-mﬂm et raldden

e wﬂv"a?iLLM " I.;nf
Jﬂu.ulv r’JUM-- .‘{4) '-"I.r

-’L.n-f,
/Amhl—h... Yin . .-.Q_f v E:LL -
ﬂmw

Shal,. b .

Warre, 1 }a..,u.,ﬁ-:-(_ r ]{'Ed.t f'#-c’u.i(-'J

ﬁ.’f-uq_..- walls Pallan" @ q.
by A delilt Stinig vty Gl

/‘!,u.pf rﬁ_.,....«/u-&ﬁ Abtr
R, g;,‘.ei..f MH—-
"-w-T-'t l*“m Caty |
Mot daaps Mot Jhoo oo
Htmeol. of s fitdtesin

RemNqusT, J. y7 -

——

M i

ﬂ’ﬂ LA gre ’;'

Ea)

WEL e A - &m,l% H\cﬁu“']

fM‘mHmJg/uM,Wﬂ-&y .
racdecty

-’M:.-Lu-. EWLAMM.{_{

S.ae M______fah- v }U_&fv — Cernas? coats

ot &4};— ;4..;1u;;£:; A, < U agae *:-n::_h‘e'-t @M)



T1-11 James v. Strange

TIE C. L

W. 1B

B.R W,

T, M.

I

H. A B

L. F. P

= |

1L R

4/3/72




W. J. B,

T R

s G J. W. 0. 1. - 1 8. B R W r. M. = W.H R
,f_q'P W ?;; %27 Ezgf X7+ m L2
shv | sfshe |l s P p e | A | EP b

71-11

Ja

s V. Strange




l
1

.......-‘.-l-_-.ﬂ-u-—“l- aite: T --

jhw/ss lee s/mf'rz

No. T71-11 JAMES v, STRANGE
7-21.4:4.2 Eadln

T&ewﬂpresents a constitutional challenge to

a Kansas recoupment statute, whereby the state may recover in
subsequent civil proceedings counsel and other legal defense

fees expended for the benefit of indigent defendants. The three-

judge court below held the statute uncmstitutimalﬁ%{Wg@ck

md—h&rhgedﬁupm the right to counsel established in Gideon v,

1
Wainwright, 372 U.S. 335(1963). The state has.appealed.

MMWMM 7 - S

The relevant factsfmy—bmm;Bmd Appellee

Etr‘#é'e was arrested and charged with first degree robbery under

Kansas law., He appeared before a magistrate, professed

indigency, and accepted appointed counsel under the Kansas Aid
2

to Indigent Defendants Act. Appellee was then tried in the

Shawnee County Distriet Court on the reduced charge of pocket

picking. He pled guilty and received a suspended sentence and

three years probation.
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1 Thereafter, appellee's coungel applied to the state for
1 payment for his services and received $500 from the Aid to Indigent

Defendants Fund, Pursuant to Kansas' recoupment statute, the

Kansas Judicial Administrator requested appellee to reimburse

the state within sixty days or a judgment for the $500 would be

docketed against him. Appellee contends this procedure violates

his eonstitutional right to counsel.

It is necessary at the outset to explain the terms and

3
operation of the challenged statute. @ When the state provides

indigent defendants with counsel or other legal services, the

i il —— e Rt mm T | mE = e e mm— rm e mm—m e

defendant becomes obligated to the state for the amount expended

¢
in his behalf. Within 30 days of the expenditure, defendants

84
are notified of their deli and given 60 days to repay i{, o

—— .

the sum remains unpaid after the 60-day period, a judgment is

docketed against defendant for the unpaid amount, Six percent
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annual interest runs on the debt from the date the expenditure

was made, The debt becomes a lien on the real estate of
defendant and may be executed by garnishment or in any other
manner provided by the Kansas code of ecivil procg@re. The

|
|
indigent defendant is not, however, accorded any of tlhe

|
exemptions provided by that code for other judgment debtors
emep't the homestead exemption. If the judgment is not executed
within five years, it becomes dormant, ceases to operate as
a lien on the debtor's real estate, but may be revived in the
same manner as other dormant judgments under the code of
5

civil procedure,

Several features of this procedure merit mention. The
enlire program is administered by the judicial administrator, a
public official, but appointed counsel are private practitioners,

The statute nowhere defines the circumstances under which the

state would seek reimbursement, Recovered sums do, however,

revert to the Aid to Indigent Defendants Fund.
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The Kansas statute is but one of many state recoupment

laws applicable to counsel fees and expenditures paid for indigent

6
defendants, The statutes vary widely in their terms. TUnder

i some statutes, the indigent's

liability is to the county in which he is tried; in others to the state.

O el

Alabama and Indiana make assessment and recovery of an \
]
indigent's counsel fees discretionary with the court, Florida's
I recoupment law has no statute of limitations and the state is

deemed to have a perpetual lien against the defendant's real

- L i o i el AR i

. ;/?Idaho, on the other hand,
{ and personal property and estate.
I has a five-year state of limitations on the recovery of an
l "indigent's' concealed assets at the time of trial and a three
{ year statute for the recovery of later acquired ones, In Virginia

! and West Virginia, the amount paid to court appointed counsel
»

Is assessed only against c@vigted defendants as part of costs,

1 . while Oregon's recoupment statute expressly applies "whether [

or not a trial is had and whether or not the individual prevails, ™
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The same Oregon statule assesses costs against defendant on

a formula prescribed by the Public Defender Committee while
North Dakota sets counsel fees "at a reasonable rate to be
determined by the court, " It is thus readil}r. apparent that state
ghppar gt
reimbursement laws and procedures\varylneadyy initheir

o8 ‘,
particulars. Given the wide and-substanisa] differences in the

features of these statutes, any broadside pronouncement on
their general validity sk would be inappropriate,

We turn $hus to the Kansas statute, aware that our reviewing
function ig a limited one. We do not inquire whether this statute

is wise, or desirable, or "whether it is based on assumptions

scientifically substantiated.' Roth v, United States, 354 U. S,

476, 501 (1957) (Harlan J,, concurring), Misguided laws may
nonetheless be constitutional, It has been noted both in the
briefs and at argument that only $17, 000 has been recovered under

the statute in its almost two years of operation, and that this



g
amount 1s negligible compared to the total expended. Our task,

however, is not to weigh this statute's effectiveness but its
constitutionality Whether the returns under the statute justify
the expense, the time, and efforts of state officials is for the
ongoing supervision of the legislative branch.

The court below invalidated this statute on the grounds
that "it needlessly encourages i_:ldig&nts to do without counsel
and consequently infringes on the right to counsel as explicated

in Gideon v. Wainwright, supra." 322 F. Supp, at ., In

Gldeon, counsel had been denied an indigent defendant charged
with a felony because his was not a capital case., The Court kx=
often has voided state statutes and practices which denied to

accused indigents the means to present effective defenses in

courts of law. Douglas v, California, 372 U. 8. 353 (1963);

Draper v Washington, 372 U. 8. 487 (1963); Lane v. Brown,

372 U. 8. 477 (1963); Griffin v. Illinois, 351 U.S. 12 (1965).
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Here, however, Kansas has enacted laws bhoth to provide and

10
compensate from public funds counsel for the indigent, There

is certainly no denial of the right to counsel in the strictest sense,
Whether the statutory obligations for repayment impermissibly

deter the exercise of this right is a2 question we need!lnut reach,

|
for we find the statute before us constitutionally infirm on other

grounds,

II

The state has asserted in argument before this court
that the statute 'has attempted to treat them [indigent defendants]
the same as would any civil judgment debtor be treated in the

11
State courts, . . ."  Again, in its brief the state asserts
that "for all practical purposes the methods available for
enforcement of the judgment are the same as thoge provided
12

by the Code of Civil Procedure or any other civil judgment, "
The challenged portion of the statute thrice alludes to means of

13
debt recovery prescribed by the Kansas Code of Civil Procedure.
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: Yet the ostensibly equal treatment of indigent defendants

with other civil judgment debtors recedesﬁas one examines the
statute more closely, The statute xtimx stipulates that save for

the homestead, "nnna of the exemptions provided for in the code

ad 79
of civil procedure shall apply to any such judgment . . .

This provision strips from indigent defendants the array of
protective exemptions Kansas has erected for other civil
judgme:t debtors, including restrictions on the amount of
disposable earnings suhjuc!l_: to garnishment, p;'ote;tim of the
debtor from wage garnishment at times of severe personal or
family sickmess, and exemption from attachment and execution
on a debtor's personal l:lnthing, books and tools of trade,

For the debtor—who headp a family, the examptims become

carf’ﬁ-

more extensive, and cover!furnishings, inud fuel and clothing,

means of transportation, eestain pension funds, and even a

oS /s
family burial plot or crypt.
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Of the above exemptions, none is more important to a
debtor than his protection from unrestricted wage garnishment.
The debtor's wages are his sustenance, with which he supports
himself and his family, The average low income wage earner
must spéend nearly nine-tenths of those wages for iteT:s of

- 18 -
immediate consumption.  This Court has recognized the

potential of certain garnishment proceedings to "impose

tremendous hardships on wage earners with families to support. "

17
Sniadach v. Family Finance Corp., 395 U.S. 337, 340 (1969).
l_.——'_'-._.-' -

—

Kansas has likewise perceived the burden to a debtor and his

family when wages may be subject to wholesale garnishment.

Consequently, under its cndg of civil procedure, the maximum
which can be garnisheed is the lesser of 25% of a debtor's
weekly disposable earnings or the amount by which those
earnings exceed thirty times the federal minimum hourly wage.

No one credit may issue more than one garnishment during



il
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any one month, and no employer may discharge an employee

because his earnings have been garnisheed for a single

' 18

indebtedness. To deny these protections to the once eriminally
accuged is to rigk denying him the very means needed to keep
himself and his family afloat.

The indigent's predicament under this statute comes
more into focus when compared with that of one who has hired
cmal in his defense. Should the latter prove unable to pay
and a judgment be obtained against him, his obligation would

become enforceable under the relevant provisions of the Kansas

code of civil procedure. But, unlike the indigent under the

reccupment statute, the code's exemptions would protect this

judgment debtor,

As a further matter, the imposition under the statute

- of 8ix percent annual interest applies to the debts of indigent

defendants and is not exacted from other civil judgment debtors



|
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under the Kansas code of civil procedure. The interest build-up
under this statute, moreover, is not insubstantial. In the five
years before the judgﬁent becomes dormant, interest accumulations
could 1ift appellee's $500 debt to $669, If the {r!nrmalllt judgment

is revived within the statutorily prescribed two yearsl., the principal

19 :

and interest might total over $750. 00,

£ It may be argued that an indigent accused, from whom
the state has provided counsel, is in a different class with respect
to collection of his indebtedness than a judgment credifnr whose
obligation arose from a private {ransaction, But ntl_1er Kansas
ﬁatutes providing for recoupment of public assistance to
indigents do not feature the severe provigsions imposed on indigent
defendants in this I(:ase; Kansas, has enacted, as have many

other st: laws for state recovery of public welfare assistance.

Yetthel .as welfare recipient, unlike the indigent defendant,

does not face denial of exemptions or forced accumulation of

. 20
interest on his public debt.
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We recognize, of course, that the state's claim to

reimburse may take precedence, under appropriate circumstances,
over the claims of private creditors and that enforcement
21

procedures with respect to judgments need not be identical,
This does not mean, however, that a state may impose unduly
harsh or discriminatory terms merely because the obligation
is to the public treasury rather than to a private creditor. The
Btatl_a itself in the statute before us analogizes the judgment lien
against the indigent defendz;nt to other ""judgments under the
code of civil procedure, " But the statute then strips the indigent
defendant of the very exemptions designed primarily to benefit
debtors of low and marginal incomes.

The Kansas statute provides for recoupment whether
the indigent def.endant is acquitted or found guilty, ﬁacquitted,

the indigent finds himself obligated to g& repay the state for

a service the need for which was forced upon him by the state.
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It is difficult to see why such a defendant, adjudged to be innocent
of the state's charge, should be denied basic exemptions accorded
all other judgment debtors, T.e indigent defendant who is found
guilty is uniquely disadvantaged in terms of the practical operation
of the statute. A’ criminal conviction usually limits employment
opportunities. This is especially true where a prison sentence
has been served, It is in the interest of society and the state
that such a defendant, upon satisfactionof the criminal penalties
imposed, be afforded a reasonable opportunity of employment,
rehabilitation and return to useful citizenship, There is limited
incentive to .seek legitimate employment when, after serving
a sentence during which interest has accumulated on the
mdebtedness for legal services, the indigent knows that his
wages will be garnisheed without the benefit of any of the
customary exemption,

Appellee in this case has now married, works for a

modest wage, and has recently become a father. To



deprive him of all protection of his wages and intimate

personalty and simultaneously to compel the accumulation of
interest nn his debt discourages the very search for seli-
sufficiency which might make of the criminally accused a
contributing citizen. Not only does this treatment not accord

with the treatment of indigent recipients of public welfare or

with that of other civil judgment debtors to whom the Kansas

22
statute makes reference, The Kansas statute is alone among

~ this nation's rec oupment laws in sxpxessing: expressly stripping

a defendant-debtor of basic exemptions and in compelling the

23
accumulation of interest on his obligation.

m

Rinaldi v. Yaeger, 384 U.8. 305 (1966) confronted this
Court with a situation comparable in amn; respects to the case
at hand. Rinaldi involved a New Jersey statute which required
only those indigent defendants who were sentenced to confinement

in state institutions to reimburse the state the costs of a transcript
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on appeal, In Rinaldi, as here, a broad graund of decision was
urged, namely the voidance of this statute as discouraging an
indigent's freedom to appeal. The Court, however, found a
different basis for decision - that "to fasten a financial burden
only upon those unsuccessful'appellants who are confined in state
institutions . . . is to make an invidious discrimination "in

violation of the equal protection clause. Id, at 309,

Rinaldi aﬂi:fmad that the equal protection clause "imposes
a requirement of some rationality in the nature of the class
migmed singled out, " _Ig. at 308-9., This requirement is lacking
where, as in the Instant case, the state has subjected indigent
defendants to uniquely harsh conditions of repayment, This

case, to be sure, differs from Rinaldi in that she here all
indigent defendants are treated alike. But to impose these

conditions solely on a class of debtors who were provided

counsel as required by the Constitution is to practice, no less
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than in Rinaldi, a discrimination which the equal protection clause

proseribes.,

In Rinaldi, the Court assumed arguendo "that a legis-
lature could validly provide for replenishing a county treasury
from the pockets of those wﬁn have directly hendtitteil:l from
county expenditures. " E at 309. We note here ala; that
the state interests représentad by recuuprhant laws may prove
important ones, | Recﬂuprlnarnt procaedmﬁ_may protect the state

from fraudulent concealment of assets and assertions of indigency.

Many states, moreover, face expanding criminal dockets, and

this Court has required appointed counsel for indigents in

24 25
widening classes of cases and stages of prosecution.

Such trends have .heightenﬂd the burden on public revenues, and
recmpmgnt laws reflect legislative efforts to recover some of
the added costs. Finally, federal dominance of th.e nation's
major revenue sources has encouraged state and local govern-

ments to attempt new methods of conserving public funds,
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17.
not only through the recoupment of indigents' counsel fees
ut of other forms of public assistance as* well,

We thus recognize that state recoupment statutes may
betoken legitimate state interests, But these interests are not
thwarted by requiring more even treatment of indigent criminal
defendants with other classes of debtors to whom the statute
itself repeatedly makeslreference. State recoupment laws,
notwithstanding the state i.nteres_.ts they serve, need not blight
in such diseriminatory fasl?ion the hopes of indigents for self
sufficiency and self respect. For the state to profess fair

treatment of defendant-debtors while fastening upon them

unique impediments has precisely this effect, The statute

before us bears earmarks of punitiveness and discrimination

-which violate the rights of citizens to equal treatment under the law,

The judgment of the court below is affirmed.
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FOOTNOTES

1. The opinion of the three-judge court is reported in
323 F. Supp. 1230 (D. Kan. 1971).
2. K. S A 1971 Supp. 22-4501 to 22-4515,

3. K. S A 1971 Supp. 22-4513. The statute reads as follows:

STATUTE INVOLVED

“(a) Whenever any expenditure has been made from
the aid to indipent defendants fund to provide coun-
sel and other defense services to any defendant, as
authorized by section 10 [62-3110], such defendant
shall be liable to the state of Kansas for a sum equal
to such expenditure, and such sum may be recovered
from the defendant by the state of Kansas for the bene-
fit of the fund to aid indigent defendants. Within
thirty (30) days after such expenditure, the judicial
administrator shall send a notice by certified mail to
the person on whose behalf such expenditure was
made, which notice shall state the amount of the ex-
penditure and shall demand that the defendant pay
said sum to the state of Kansas for the benefit of the
fund fo aid indigent defendants within sixty (60) days
after receipt of such notice. The notice shall state that
such sum became due on the date of the expenditure
and the sum demanded will bear interest at six percent
(6%) per annum from the due date until paid. Failure
to receive any such notice shall not relieve the person
tn whom it is addressed from the payment of the sum
claimed and any interest due thereon.

Should the sum demanded remain unpaid at the
expiration of sixty (60) days after mailing the notice,
the judicial administrator shall certify an abstract of
the total amount of the unpaid demand and interest
thereon to the clerk of the district court of the county
in which counsel was appointed or the expenditure au-
thorized by the court, and such clerk shall enter the
total amount thereof on his judgment docket and said
total amount, together with the interest thereon at the
rate of six percent (67:) per annum, from the date of
the expenditure thereof umtil paid, shall become a
judgment in the same manner and fo the same extent
as any other judgment under the code of civil pro-

(cver)
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2.
4, Failure to receive notice, however, does not relieve
- the person to whom it is addressed of the obligation,
5. A dormant judgment may be revived within two years
of the date on which the judgment became dormant, K.S. A, 1971
Supp. 60-2404,
6. There is also a federal reimbursement provision,

18 U, 8. C. § 3006A({):

e i . i

= &) Receipt of other payments.—Whenever the Unlted States magistrats
f or the ¢ourt finds that funds are avallable for payment from or on behall
v ' of & person furnished representation, It may authorize or direct that such
4 funds be pald to the appointed attormey, to the bar amoclation or legal :
. ald ageocy or community defender organization which provided the ap-
- polnted attormey, to any person or organization authorized pursuant te
subsection {e) to render investigative, expert, or other services, or to the
—. . tourt for deposit In the Treasury 23 & reimbursement to the appropria-
i ©  don, eurrent =t the time of payment, Lo carry out ths provisloos of this
' ©  wmetion. Except as so suthorized or directed, no such person or organiza-
] H-wmmurmptwmwmﬂnﬂmuﬂm : -
senting & defendant A :

| 7. The board of county commissioners has discretion
to coinpramise or release the lien, however. Fla, State Ann,
§ 27. 56 (1971 Supp. ).

8. State recoupment statutes, including those quoted

above, are as follows:

= i B . d———
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"Ala, Code, Title 17, § 318(12) (1969 Supp. );
Alaska Stat, Ann. 1962 § 12, 55-020; Fla. Stat, .
Ann. § 27, 56 (1971 Supp. ); Idaho Code Ann,

§ 10-858 (1971 Supp. ); Ind. Ann, State, 1958,
9-3501 (1971 Supp. ); Towa Code Ann, § 775.5
(1971 Supp. ); Md. Code 1966, Art. 26 § 9;
N.D. C.C., §29-07-01.1; N, M. Stat. Ann,,
1953, § 41-22-7; Ohio R.C, § 2941-51 (1970°
Supp. ); Ore. Rev, State, § 137.205; S,.C, Code
1962, §17-283 (1971 Supp. ); 2 Tex. C.C.P.,
Art. 26.06 §§ 3, 5; Tex.C.C. P., Art. 1018;
Va. Code Ann., § 14,1-184 (1971 Supp. ); W. Va.
Code Ann. (1955) § 6190; 20 Wis. State Ann,
§256. 66. "

A

0, For fiscal 1971 $400, 000 was appropriated to fund

the program.,

10. Seen. 2, supra.

/l. ¥ Transcript of Oral Argument, p. 9. The state does
ofher
admit that exemptions forjcivil judgment debtors are broader
thax than for indigent defendants, a matter we will address
forthwith. Id.p. 10.
14, 9. Brief of Appellant, p. 7.

12. %% See K. 8. A, 1971 Supp. 80-701 to 724, 60-2401 to

2419,

in +ha civil cnide 3

| L’-ﬂ'.. The examptinnsfnra set forth in K. 8, A. 1971 Supp.

60-2301 to 60-2311.

15 i K. S. A 1971 Supp. 60-2304 and 60-2308.




16, Bureau of Labor Statistics, Handbook at Labor
Statistics 281 (1968). Low wage earners are defined as
families with after-tax income of less than $5, 000,

17, The Court in Sniadach held that Wisconsin's

A prejudgment wage garnishment procedure, as a taking of property
wihtout notice and prior hearing, violated the due process clause
] of the Fourteenth Amendment.

18, K. 8. A, 1971 Supp. 60-2310(b) and 60-2311. Section
80-2310 also provides fur!:her debtor protection from wage
garnishment at a time of disabling personal %ickness and from
professional collecting agencies. See K. S, A, 1971 Supp.
60-2310(c) and (d). See also Bennett, The 1970 Kansas Legislature
i in Review, 39 J. B, A. K. 107, 178, (1970). which points out that
the state's restrictions on garnishments rhas been made to

conform to Title III of the federal Consumer Credit Protection

Act, B2 Stat, 163, Kansas, however, had extensive restrictions

on garnishment long before the federal act was passed,

P e e e e — e ———



19 8% Apment-tsrevived-within the

-...‘___-
statut bed-tworyears;the-prineiple-and-inte rest-weould-

‘.taha-}-n-ref'aﬁ&rﬂﬁr"The interest presumably would run while
A
: the judgment was dormant since i "a dormant judgment may be
1 revived and have the same force and effect as if it had not become
: dormant. . ." (emphasis supplied) K. 8 A, 1971 Supp. 60-2404,
l b
E Zo @ K. S A 1971 Supp. 39-T196; 59-2006. Section
| .
i 39-7198 deals mainly with the recovery of assistance from an
A
' ineligible recipient. Yet even when the welfare recipient is
deemed to have defrauded the state, he still escapes the interest

accumulations and denied of exemptions imposed on indigent

1
Duiy of recipient lo mpﬂﬁa_
hoard; reeovery of mlﬂ'.f e

Dained incligible recipient. It 7

y lii“:.:l:l:llnlnlr.in:?'lu: L'Il.lll'iﬂus.!:;:::‘ :f}F 111:;:1;1:: r

wrsaam, the roeipient thoreat DEEC

” i::Iu:‘.'ulwl of a:qr properly Gr neme mi_ l..:mt‘[
£ tlie: amatiml aseertninet] ot the time :ll r_ﬁ' i
g assistance, it shall he the dn:} o
seipient 1o nolify the voamly In_nm o
ellare immedintely of the regript or pos

i c—— i,

—

gon of such properly nr noone and snid.\
county hoard may, after imyvestigation, ::ﬂncx:l

the assistance in aceordince with the ciream-

o ‘;I'h"jﬂitﬂl.'t'- yaiel shal! e retsiverable by
the cotinty hm.'irﬂ.rl as a debt dog to e stale
and the county in proportion Lo the wmount
of e assistance paid hy cacli, res wetively: 1F
during the 1ife ar on the death ol any porson
geconving assistance, iU s Tonnd Gt the re-
clpient wan possessed of incume or property
o eneess of Hhie smonnt ruporled or sseerhuinod
at e tine of gramting assistanee, und it it bo
hswns it srrt.-hJ assistonen wits obtudned by un
ineligible recipiont, e ot mnonnt of (e

\ ussistaniee may e eoeoverod by the sute de-

B ————— g

wrtment of socid wellure as o Tonrt] cluss

plalin from the estula ol the recipient or in an

petion Dvemght agninst  the recipiont while
Mivingg, 11,1953, ¢l 221, § 25 June 540
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21, For example, Kansas does not extend its restrictions

on wage garnishment to any debt due for any state or federal
tax, K. S. A. 1971 Supp. 60-2310(e)3). This type of publidce public
debt, however, differs from the instant case, in representing a
wrongful withholding from the sgtate of a tax on assetat in the actual

|
possession of the taxpayer and not, as here, a debt contracted under

circumstances of indigency.

ZZ .
@ The statutes of other states, e. g, Alaska, South

Carolina, West Virginia provide, as does Kansas, for recovery
against indigent defendants in the same manner as on other
judgments. Unlike Kansas, however, these states do not

expressly subject indigents to conditions to which other civil

ot :
judgment debtors are not liable. Sec ade €, swprs, Fer citations

pl“. 41{'&1“9; w5,

23 & mnd:e 8, supra.e-

- ¥ MNidaon v Watnuwwisht emwma: NAanclae v Malifarnia ennreas



MEMORANDUM

TO: Mr. J. Harvie Wilkinsan, III DATE: May 21, 1872
FROM: Lewis F. Powell, Jr.

No, Ti-11 James v. Strange

Confirming our talk this morning, I think your excellent first
draft provides at least 75% of a fine opinion.

I do not believe, however, that the interest argument will
stand eritical analysis. I would be inclined to omit it as a diserimina-
tory feature, using it only to emphasize the total paclage of disadvantages
imposed upon an indigent defendant and especinlly one who has been
imprisoned, and is faced with the nearly insuperable task of starting
out to reestablish himself as a viable, self-supporting eitizen,

In this connection, we have agreed that it is desirable to
emphasize the effect of denying a judgment debtor the benefit of the
garnishment exemption. I suggest that you read a little general law
on garnishment exemptions and perhaps include ~ in the text or foot-
notes - some commentary on the philosophy and utility of the
garnishment exeeptions This is the bedrock "guts" of the diserimina-
tion in this case, as I see it.

I have dictated cne rider that might fit in at the place indicated
on page 9, and which - with appropriate editing - can be used to




lead up to & diseussion of the importanee and the utility - in terms of
social ends - of the garnishment exemption.

My rider &lso deals with the particularly disadvantaged position
of the defendant who is acquitted. Tt is possible that & majority of the
Court would want to hold invalid any recoupment profision against
an individual found to be innocent. The theory would be that if the
state falsely charged a citizen, he cught not be required to repay the
state for his counsel, I do not want to go this far, or to include
language in the opinion that would be so construed. A state muist
have probable cause before charging one with erime. The accused
party is not compelied to aceept free counsel. He does 20 with presumed
imowledge of the recoupment statute,

L.F.P., Jdr.




nw/aa o/aa/ 4 ( 7)1

Contigency footnote on the notice point.

It 1s true, of course, that K. 8. A, 1971 Bupp., 22-4504 provides
that 'the judge or magistrate shall inform the defendant for whom
counsel is appointed that the amount expended by the £ state in
providing counsel and other defense services will be entered as a
judgment against him . . ." This provision cannot, however, control
the disposition of the case. At no point in the briefs or argument
of the parties or in the opinion of the court below was this provision
even referred to, much less debated. The Kansas courts, moreover,

\SlaZi
have applied this recoupment * regardless of whether notice was
g lven and even when the failure to give notice was brought to the
court's attention.

Most importantly, however, no notice is required as to the
very features of the statute we find most objectionable. Only general
notice that a judgment will be entered against defendant is required,
and no notice whatsoever need be given the defendantEthe

interest accumulation on his d?EtJ or the denial to him of vital

protective exemptions.



The statutorily required notice cannot overcome the

constitutional infirmities of the statute. A decision on this

ground would only avoid the central problem in this case: the

discriminatory operation of the statute on appellee and numerous

other indigent defendants.



Rider A, p. 10 (James v. Strange) 5/23/72

Though we emphasize the adverse impact of the unavailability
of the garnishment exemptions, the other protective provisions
afforded judgment debtors by Kansas law -~ and denied indigent

< ? As
defendant dedmdt dehtnrj{are not inconsequential, Astkhonpiome/noted
above, execution may not be levied on specified categories of
a debtor's tangible personal property. For the head of a family,
these exemptions include "furnishings, food, fuel and clothing,
means of transportation™ as well as personal clothing, Yet,
the recoupment statute before us in this case provides flatly that
¥xem "None of the exemptions provided for in the code of eivil
procedure shall apply to any such judgment (against an indigent
defendant), but no such judgment shall be levied against a homestead, "
If one in the hapless circumstances of being an indigent defendant
were fortunate enough to have a "homestead", its protection from
execution would afford slight comfort if the sheriff is free to

levy on the furnishings and other items of personal property.

e - e oo ol e e Food e il !
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MEMORANDUM

TO: Mr. J. Harvie Wilkinson, Jr. DATE: May 26, 1972

FROM: lewls F, Powell, Jr.

No, 70-87 Police Department v. Mosley

You might take a look at Justice Marshall's opinion in the above
ease, which involves an equal protection issve, and invalidates a
Chicago ordinance,

I do not see anything in the opinion that causes me to think changes

are necessary in James v. Strange. Yet, a good many cases are cited,

and it might be well to take a look at the opinion,

L B By I



1st DRAFT
SUPREME COUKT OF THE UNITED STATES

No, 71-11

James R. James, Judicial Ad-
ministrator, et al,
Appellants,

u

David E. Strange.
[May —, 1872]

On Appenl from the
United States Distriet
Court for the Iistrict
of Kansas,

Mun, Jusrier Powswn delivered the opinion of the
Court.

This case presents a constitutional challenge to a
Kansag recoupment statute, whereby the State may
recover in subsequent civil proceedings counsel and other
legal defense fees expended for the benefit of indigent
defendants. The three-judge court below held the stat-
ute unconstitutional, finding it to be an impermiesible
burden upon the right to counsel established in Gideon
v. Wainwright, 372 U, 8, 335 (1963).) The State ap-
pealed and we noted jurisdietion, — U, 8. —.

Tho relevant facts are not disputed, Appellee Strange
was arrested and charged with first-degree robbery under
Kansas law, He appeared before a magistrate, professed
indigency, and sceepted appointed counsel under the
Kansas Aid to Indigent Defendants Act.® Appellee was
then tried in the Shawnee County Distriet Court on
the reduced charge of pocket picking. He pled guilty
and received a suspended sentence and three years
probation.

* Tho opinion of the three-judge court = reported in 323 F. Supp.

1230 (Kan. 1971).
*Ran, Btat, Ann, 1071 Supp. 224501 to 224515
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Thereafter, appellee's eounsel applied to the State
for payment for his services and reccived $500 {rom
the Aid to Indigent Defendants Fund, Pursuant to
Kansas' recoupment statute, the Kansas Judicial Ad-
ministrator requested appellee to reimburse the State
within 60 days or a judgment for the $300 would be
docketed against him. Appellee contends this proce-
dure violates his constitutional rights,

I

It i# necessary at the outset to explain the terms and
operation of the challenged statote’ When the State

"Kun. Stat, Ann. MT1 Supp, 224518 The stature reads as
Tollomne =
“{ay Whenover gny expenditure has been made from the sid to
mdigent defendants fund ro provide counsel and othor defense serv-
ioes to any defendants, ga anthorizged by section 10 [A2-3110], such
defendant sholl be linble 1o the stnte of Kaneas for a sum cqual
to such expenditure, and such sum may be recovered from the de-
fendant by the atate of Kangos for the benefit of the fund to aid
mndigent defendsmre, Within thirry (300 daye after such expendi-
ture, the judieis] admimistrator shall send a notice by certified mail
ta the pereon on whose hehsll sush expenditure wne made, whaeh
notice shall spte the samount of the expenditure and shall demand
that the defendimi puy ssid eum o rhe stete of Kansas for the
henefit of the fund to sid indigent defendants within sixty (60} dave
after receipt of such notice. The notics shall stste that such sum
borame dus on the date of the expenditure amd the sun demanded
will bear intersst ai six peresnt (6] per sonom from the due
date until paid. Failure te receive any such notiee shall not relicva
the person to whom it &= addressed from the povment of the sum
claimed ond any inrerest due thersen

“Bhould the mum demanded romain uopsid at the sxpiration of
sixty (60 daye ofter mailing the noties, the judickl admm=trator
shall certily an ahetraet of the toral smount of the unpaid demand
snd ioterest thereon lo the elerk of the distriet court of the sounty
in whirh counee] was sppointed or the expenditure authurized by
the courr, and such clerk shufl enter the total nmmunt theroo! oo
his judgment doeket nod said total amount, together with the inter-
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provides indigent defendants with counsel or other legal
services, the defendant becomes obligated to the State
for the amount expended in his behalf. Within 30 days

est thereon at the rate of wix percent (%) per annum, from tha
dite of the expenditure thereof until paid, shall beeome n judgment
in the same moanner and to the wime extent o any other judgment
nuder the eode of eivil procodure and shall become n llen on real
retate from and after the time of fling thereof, A trousetipl of
it judgment moy be filed in unother county and beeome & lien
npon real estate, loeated o such county, in the same manner os is
provided in coss of other judements,  Execution, gornishment, or
nther proceedings in nid of oxoeution may issue within the county,
of to nny other county, on eaid judgment in like munner oy on
jndgments under the code of elvil proesdurs, None of the exemp-
tiong provided for in the eode of eivil procedurs shall apply to any
such judgment, but no ench judgment sholl be Jevied agoinst o
homiestend.  1f exeention shall not be susd st within five (5) vonrs
from the date of the entry of any such judgment, or if five ()
venrs Elall hve intervened between the date of the last execution
imsued on such judgment and the time of suing our anorher writ
of exeration thereon, soch judgment shud] become dorment and
shall ¢euse to operate ns & Hon on real retate of the judgment debrar.
Buch dormant judgment may be revived m like manner as dormant
judgments under the code of elvil procedure,

"{b) Whenever any oxpenditure his been mode from the aid to
indigent defendunts fund to provide counsel and other defense
eerviees to any defendant, as authorized by seetion 10 [62-3110], a
snm equal to such expenditnre may be recavered by the stale of
Kansaz for the benefit of the ald 1o indipent defendants fund from
any persons to whom the indigent defendant shall have trinsferred
any of his property without sadequate monetary eonsiderstion afrer
the commission of the alleged crime, to the extent of the valne of
such transfer, and such persons nre hereby made linble to reimburse
the state of Kaness for sueh expenditures with interest nt six per-
vent (8%) per annum. Any setion to recover judgment for such
expenditures shall be prosecuted by the atiorney geneml, who may
require the assistance of the county attomey of the county in which
the setion is to be filed, and eueh action shall be governed by the
provisions of the code of civil procedure relating to actions for the
recovery of money. No action shall bo brouglit against any person
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of the expenditure, defendants are notified of their debt
and given 60 dave to repsy it.' If the sum remains
unpaid after the 60-day period, a judgment ¢ docketed
against defendant for the unpaid amount. Six per-
cent annual interest runs on the debt from the date
the expenditure was made, The debt becomes n lien
on the real estate of defendant and may be exeeuted
by garnishment or in any other manner provided by
the Kansas Clode of Civil Procedure. The indigent de-
fendant is not, however, snecorded any of the exemp-
tions provided by that code for other judgment debtors
except the homestead exemption. If the judgment is
not executed within five years, it beeomes dormant,
ceases to operate as a lien on the debtor's real estate,
but may be revived in the same manuer as other dor-
mant judgments under the code of civil procedure’

Several features of thig procedure merit mention, The
entire program is administered by the judielal admin-
istrator, & public official, but appointed counsel are pri-
vate practitioners, The statute apparently leaves to
administrative diseretion whether, and under what cir-
cumestances, enforcement of the judgment will be songht,
Recovered sums do, however, revert to the Aid to In-
digent Defendants Fund.

The Kansas statute is but one of many state re-
coupment laws applicable to counsel fees and expendi-

under the provisions on this section to recover for sums expendod
on behelf of an indigemt defendant, unless such setion shall have
been flled within two (2) years after the date of the expendityre
from the fund to gid indigent defendante.”

£ Failure to receive notice, however, dors not relieve tho person
to whom it i= addreseed of the obligstion.

" A dormant judgment may be revived within two yoare of the
date on which the judgment beeame dormant. Kun, Siat, Ann,
1671 Supp. B0-2404.
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tures paid for indigent defendants.” The statutes vary
widely in their terms. Under some statutes, the in-
digent’s liability is to the eounty im which he is tried;
in others to the State. Alabama and Indiang make
assessment and recovery of an indigent’s counsel fees
dizseretionary with the court. Florida's recoupment law
has no statute of limitations and the State is deemed
to have a perpetual lien against the defendant’s real
and personal property and estate.” Idaho, on the other
hand, has a five-year statute of limitations on the re-
covery of an “indigent’s” concealed assets at the time
of trial and a three-vear statute for the recovery of
later aequired ones. In Virginia and West Virginia,
the amount paid to court appointed counsel is assessed
only against convicted defendants as part of costs, while
Oregon's recoupment statute expressly applies “whether
or not a trial iz had and whether or not the indi-
vidual prevails,” The same Oregon statute assesses
costs against defendant on a formula preseribed by the
Public Defender Committee while North Dakota sets

% There i3 also o federal reimbursement provision, 18 U. 5, C.
§ 30064 (I):

“Heeeipt of other paymente —Whenever the United States magis-
trate or the court finds that funds are available for peyment from
or on behalf of a person fumished representation, it may suthorize
or diremt that such funds bo paid to the appointed attorney, to the
bar as=ociation or legal uid agency or community defender organizn-
tion which provided the appointed attorney, to any person or or-
ganization suthorized pursuant to subsection (e} to render investi-
gutive, expert, or other services, or to the eourt for deposit in the
Treasury as a reimbursemoent to the spproprution, current ot the
time of payment, to carry out the provisions of this section, Exeept
a8 2o authorized or directed, no such person or orpanization may
request or sccept any pavment or promise of pavment for repre-
gemting & defendant.”

" The board of connty commissioners has diseretion to compromise
or relesse the lien, however, Flu, Btat, Ann, § 27.56 (1871 Supp.).
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counsel fees “at a reasonable rate to be determined
by the court.” 1t is thus readily apparent that state
reimbursement laws and procedures differ significantly
in their particulars” Given the wide differences in the
features of these statutes, any broadside proneuncement
on their general validity would be inappropriate.

We turn therefore to the Kansas statute, aware that
our reviewing function is a limited one. We do not
inguire whether this statute is wise, or desirable, or
“whether it is based on assumptions scientifically sub-
stantiated.” Roth v. United States, 354 U. 8. 476G, 501
(1957) (Harlan, J., concurring). Misguided laws may
nonetheless be constitutional. It has been noted both
in the briefs and at argument that only $17,000 has
been recovered under the statute in its alinost two years
of operation, and that this amount is negligible eompared
to the total expended.” Our task, however, is not to
weigh this ptatute's effectiveness but its constitutionality.
Whether the returns under the statute justify the ex-
pense, time, and efforts of state officials is for the on-
going supervision of the legiglative branch,

The ecourt below invelidated this statute on the grounds
that “it needlessly encourages indigents to do without
counsel and consequently infringes on the right to coun-

* State recoupment stntutes, including those quoted sbove, ore o8
follows
“Ala, Code, Tit, 17, §318 (12) (1969 Bupp.); Alaska Stat, Amn,
1062 § 12.66-020¢ Fla, Brat, Ann. § 27,58 (1871 Supp.}; Idabeo Codo
Ann, § 10-858 (1971 Bupp); Ind. Ann, Btat. 1656, 5-3501 (1971
Supp); Towa Code Ann, §7755 (1971 Bupp.); Md. Code 1960,
Art. 26 89; N. D, C. C., §29-07-01.1; N. M, Btat. Ann,, 1953,
§41-22-7; Ohio I, C. §2041-31 (1970 Bupp.); Ore. Rev. Bidl,
§137208; 8 C. Code 1962, § 17-283 (1971 Supp.); 2 Tex, C. O, P.,
Art, 20415 §§ 3, 5; Tex. C. C, P, Art, 10158; Va. Codde Ann, § 1411584
(1071 Bupp.); W. Va, Code Ann, (19568) §0100; 20 Wis, Stat, Ann,
§ 256.80."

* For fiseal 1071 $400,000 was appropristed to fund the program,
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sel as explicated in Gideon v, Wainwright, supra.” 322
F. Supp., at —. In Gideon, counsel had been denied
an indigent defendant charged with a felony because
his was not a capital ease. This Court often has voided
state statutes and practices which denied to accused
indigents the means to present effeetive defenses in
courts of law. Douglas v, California, 372 U, 8, 333
(1063); Draper v. Washington, 372 U. 5. 487 (1963);
Lane v. Brown, 372 U, B. 477 (1963); Griffin v. {llinots,
351 U. 2. 12 (1865). Here, however, Kanzas has enacted
laws both to provide and eompensate from publie funds
counsel for the indigent." There iz certainly no denial
of the right to counsel in the strictest senge. Whether
the statutory obligations for repayment impermissibly
deter the exercize of this right is a guestion we need
not reach, for we find the statute before us constitu-
tionally infirm on other grounds.

I1

The Btate has asserted in arglinent before thiz Court
that the statute “has attempted to treat them [indigent
defendants] the same as would any civil judgment dehtor
be treated in the State courts, . . "' Again, in its
brief the State asserts that “for all practical purposes
the methods available for enforeement of the judgment
are the same as those provided by the Code of Civil
Proecdure or any other eivil judgment.”** The chal-
lenged portion of the statute thrice alludes to means of
debt recovery preseribed by the Kansas Code of Civil
Proceduore *

 Hee n, 3, supro

U Trangeript of Oral Argument, p. #. The State concedes that
pxemptions for other eivil judgment debtors are broader than for
indigent defendants, n matier we will address forthwith. Td, p, 10

13 Briof of Appellant, n. 7.

1 Bee Kan, Stut. Ann. 1971 Bupp. 60-T01 to 60-724, B0-2401 to
BO-2414,
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Yet the ostensibly equal treatinent of indigent de-
fendants with other civil judgment debtors recedes
sharply as one examines the statute more closelv, The
glatute gtipulates that save for the homestead, "none
of the exemptions provided for in the eode of eivil pro-
eeclure shall apply to any such judgment .., ." ™ This
provision strips from indigent defendants the array of
protective exemptions Kansas has ereeted for other civil
judgment debtors, including restrictions on the amount
of disposable earnings subject to garnishment, protee-
tion of the debtor from wage garnishment at times of
severe personal or family sickness, and exemption from
attachment and exceution an & debtor's personal eloth-
ing, books and tools of trade. For the head of a family,
.the exemptions afforded other judgment debtors become
inore extensive, and cover furnishings, food, fuel and
clothing, meavs of transportation, pension funds, and
even & family burial plot or erypt.™

Of the above exemptions, none is more important
to a debtor than the exemption of his wages from un-
reatricted garnishinent, The debtor's wages are his sus-
tenance, with which he supports himself and his fanily,
The average low income wage earner spends nearly
nine-tenths of those wages for items of immediate con-
sumption.” Thig Court has recognized the potential of
certain garnishient proceedings to “impose tremendous
hardships on wage earners with families to support.”
Snigdach v. Family Finanee Corp., 395 U. 8, 337, 340
(10667 Kansas has likewise perecived the burden to

1 The exvruptions in the civil code nre eel forch in Kan. Stat, Aan.
1671 Supp. 60-2301 to 80-2311

U Kgn, Btat, Ann. 1571 Supp. 60-2304 and 60-2308.

1 Bprenu of Lahor Statistics, Handbook ot Labor Staristics 28T
(1p88), Low-wage cornees ure defined ns families with afrer-tax
moeame of lese than 83,0080,

¥ The Court in Satadach Leld char Wisconain's prejudgment wage
garnishment provedore;, ns o taldng of property without noliee
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‘o debtor and his family when wages may be subject
to wholesale garnishinent. Consequently, under its
code of eivil procedure, the imaximum which can be
garnizsheerd is the lesser of 25% of a debtor's weekly
disposable earnings or the amount by which those earn-
ingg exeeer] 30 times the federal minimuwm hourly wage.
No one ereditor may issue more than one garnishment
during any one month, and no employer may discharge
an employee bocause his earnings have been garnisheed
for a single indebtedness® For Kansas to deny pro~
tections such as these to the onee criminally sccuged
is to risk denying himn the means needed to keep him-
self and his family afoat,

The indigent's predieminent under this statute comes
into sharper focus when compared with that of one who
has hired counsel in his defense. Should the latter
prove unable to pay and a judgment be obtained against
him, his obligation would become enforceable under the
relevant provizions of the Kansas Code of Civil Proce-
dure. But, unlike the indigent under the recoupinent
atatute, the code's oxemptions would protect this judg-
ment debtor.

It may be argued that an indigent accused, for whom
the State has provided counsel, is in a different class
with respect to colieetion of his indebtedness than a

and priot hearing, viglated the Due Procese Clouse of the Fourteenth
Amenderent,

W Hnn Stat, Ann, 1971 Bupp, A0-23101(h) and 602311, Ser-
tiph B0-2310 wlio provides further debtor proteclion from wags
garmishment At o time of disabling personad sickmesz and from pro-
feesional collesting appneies, Bes Kno Stat. Ann, 1971 Bupp. 60—
2310 (e} and (d). Son aieo Bennett, The 1670 Kansas Legistature
in Review, 30 J. B, &. K. 107, 178 (1970), which pointe out that
the Btate's restrietions on gornishroenta have beem made to - eonform
to Tit, IIT of the federal Consaner Credit Protection Ast, 22 Hiat.
163, Kanens, however, provided significont wage exemptions from
garnishment long Lefore the federal act was passed,
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judgment ereditor whose obligation arose from a private
transaction, But other Kansas statutes providing for
reeouptnent of publie assistance to indigents do not in-
clude the severe provisions imposed on indigent defend-
ants in this ease, Kanpas has enacted, as have many
other States, laws for state reeovery of public welfare
pseistance when paid to an ineligible recipient,” Yet
the Kansas welfare recipient, unlike the indigent defend-
ant, is not denied the customary exemptions®'

W HKpn, Stst, Ann, 1971 Bopp. 99-718b; 50-2006. Seclion Hi-
710b deals mainly with the recovery of assistaner from an ineligible
recipient. Yet even wheu the welfare recipent v deemed o have
defrauded the Btate, e will eseapes the immedigic nterest aecumu-
Intiong and denied of exemptions imposed on indigent defendunts:

"30-710h, Tty of recipient to report chimges; aetion by board;
tecovery of assistonce obtnined by incligible reeipent. If at ooy
time during the continuanee of assistanee to any person, the recpient
thereof beeomes possessed of any property or income in execss of
the amount ascertained at the time of grunting assistunee, it ahall
be the duty of the recipient to potify the county board of soral
welfare immedintely of the receipt or possession of such property
or income and said county beard mav, after investigation, eancel tho
assistanee m accordunee with the sirrnmstanees.

“Any assistance paid shall bo rocaverable by the county hoard as
a debt due to the state and the county in proportion to the amount
of the pssistnnes paid by each, respectively: If during the life or on
the desth of any person receiving pssistanee, it i found thnt the
resipient waa possessed of income or proporty i exeess of the amount
teported or secertained at the time of granting assistanee, and if
be shown that such ssslgtanee was obigined by an ineligible recipient,
the total smount of the nesistunce may be recovered by the state
department af socin] welfare a3 & fourth class cliim from the estate
of the resipient or in an setion brought ageinst the reeipient while
living. [I. 1953, ¢, 224 £2: June 30.1"

# There appears to be o further disprimingtion agninst the indi-
gent defendont as contrasted with the delinquent welfnre recipient.
The recoupment stafute applicable to indigent defendants provides
for the necumulstion of 095 anoual interest {rom the date expendi-
tures are made for counsel or other legal defense eosts, Fan. Stat.
Ann, 1971 Bupp. 224513, The interest build-up for the indipent
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We recognize, of course, that the State’s claim to
reimburse may teke precedence, under appropriate eir-
cumstances, over the claims of private ereditors and that
enforeement procedures with respect to judgments need
not be identieal.”™ This does not mean, however, that
a State may impose unduly harsh or diseriminatory
terms merely because the obligation is to the publie
trensury rather than to a private creditor. The State
itself in the statute before us analogizes the judgment
lien againet the indigent defendant to other “judg-
ments under the eode of civil procedure.” But the
statute then strips the indigent defendant of the very
exemptions designed primarily to benefit debtors of low
and marginal incomes,

The Kansas statute provides for reeoupment whether
the indigent defendant is acquitted or found guilty, If

defendint would not be imsubstantinl. In the five years bofore the
judgment beesme dormant, interest necumulitions eould life ap-
pellen’s $600 debr to almest 8470, If the dormant judgment iz
revived within the stotutorily preseribed two yenrs, the prineipal
anid {nterest might total over $750,  (The interedt presumably would
rin while the judgment wue dormant sinee “a dormant judgment
may be rovised and have the same foree and effect 1s 3f it had not
become dormant . , ., " Koo, Stat, Anu, 1971 Supp, 80-2404.)

Kunstis olso hog 0 statute providing that all judgments shol] bear
Rop imtoreat from the day on which they are rendered. Kan. Btat.
Ann, 1971 Bupp. 18-204 (revently nmended from 896). Presumably
thiz atatute wonld cover the "debts" of welfure recipients once they
are reduced (o judgment. The debt of the ndigent defendnnt, haw=
ever, Tine from the dote the assitanee 15 granted, while any interest
ot the debt of o welfare recipient would presumbly min from the
date of judgment,

o For exumple, Knnsns does not extend its exemptions with respect
to wage garnishment to nny debt due for any state or federul tax,
Kian, Btat, Ann, 1071 Supp. 60-2310 () (3), This type of puble
debt, however, differs from the jnstant ease in representing a wrong-
ful withbolding from the Btaute of # tnx on nseets in the oetual
possewkion of the tuxpayer and not, s hers, & debt contracted under
ciremmelnnecs of indigeney.
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acquitted, the indigent finds himself obligated to repay
the State for a serviee the need for which resulted from
the Btate's prosecutinn. Tt is difficult to see why such
a defendant, adjudged to be innoeent of the State's
charge, should be denied basie exemptions accorded all
other judgment debtors. The indigent defendant whe
is found guilty is uniquely disadvanted in termns of the
practical operation of the statute, A eriminal convie-
tion usually limite employment opportunities, This ia
especially true where a prison sentence has been served,
It is in the interest of society and the State that such
a defendant, upon satisfaction of the eriminal penal-
ties imposed, be afforded a reasonable opportunity of
employment, rehabilitation and return to useful eitizen-
ship, There is limited incentive to seek legitimate em-
ployment when, after serving a sentence during which
interest has aeccumulated on the indebtedness for legal
services, the indigent knows that his wages will be gar-
nisheed without the benefit of any of the customary
CXemptions.

Appellee in this case has now married, works for a
modest wage, and has reeently become a father. To
deprive him of all protection of his wages and intimate
pergonalty discourages the search for self-sufficiency
whieh might make of the eriminally accused a contrib-
uting eitizen. Not only does this treatment not seeord
with the treatment of indigent recipients of public wel-
fare or with that of other eivil judgment debtors* but
the Kansas statute also appears to be alone among re-
coupment laws applicable to indigent defendants in

22 The statutes of vamous other States, e. g, Alnskn, SBouth Caro-
lina, and West Virginia, provide, as does Kanaaa, for recovery againat
imndigent defendants in the eame msnper as on other judgments.
Unlike Kanass, however, these Btates do not expressly subject indi-
gents to conditions to which other vivil judgment debtors are not
hable. Hee n. 8 supra, for citations.
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expressly denying them the benefit of basie debtor
exemptions.*
111

In Rinaldi v. Yaeger, 384 U, 8, 305 (1966), the Court
considered a situation comparable in some respects to
the case at hand. Rinaldi involved a New Jersey statute
which required only those indigent defendants who were
gentenced to confinement in state institutions to reim-
burse the State the costs of & transeript on appeal. In
Rineldi, as here, o broad ground of decision was urged.
namely, that the statute unduly burdened an indigent's
right to appeal. The Court found, however, a different
basis for deeision, holding that “to fasten a financial
burden only upon those unsuceessful appellants who are
confined in state institutions . . . is to make an invidious
diserimination” in violation of the Equal Protection
Clause. Id, at 300,

Rinaldi affirmed that the Equal Protection Clause “im-
poses a requirement of some rationality in the nature of
the class singled out.,” Jd., at 308-308. This require-
ment is lacking where, as in the instant case, the State
has subjected indigent defendants to such diseriminatory
conditions of repayment, This case, to be sure, differs
from Rinaldi in that here all indigent defendante are
treated alike. But to impose these harsh conditions on
a class of debtors who were provided eounsel as required
by the Constitution is to practice, no less than in Rinaldi,
a diserimination which the Equal Protection Clause
proseribes.

The Court assumed in Rinaldi, arguendo “that o leg-
islature could validly provide for replenishing a county
treasury from the pockets of those who have directly
benefitted from eounty expenditures.” Id,, at 300, We
note here also that the state interests represented by

% Spe . 8, ruprn, for citations,
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recoupment laws may prove important ones. Recoup-
ment proceedings may protect the State from fraudu-
lent concealment of assets and false assertions of
indigeney. Many States, moreover, face expanding
crimimal dockets, and this Court has required appointed
eounsel for indigents in widening classes of cases*' and
stoges of prosecution.® Such trends have heightened
the burden on public revenues, and recoupment laws
reflect legislative efforts to recover some of the added
costs, Finally, federal dominanece of the Nation’s major
revenue sources has encouraged State and local govern-
ments to seek new methods of conserving publie funds,
not only through the recoupment of indigents' counsel
fees but of other forms of public assistance as well.

We thus recognize that state recouptuent statutes may
b token legitimate state interests. But these interests
are not thwarted by requiring more even treatment of
indigent eritninal defendants with other ¢lasses of debtors
to whom the statute itself repeatedly makes reference.
State recoupment laws, notwithstanding the state in-
terests they may s=erve, need not blight in such dis-
criminatory fashion the hopes of indigents for self
sufficiency and self respect, The statute before us em-
bodies elements of punitiveness and diserimination which
violate the rights of eitizens to egual treatment under
the law,

The judgment of the court below iz affirmned,

M (Hdeon v, Wainwripht, supra; Douglne ¥, Califorma, supro;
Argersinger v. Hamlin, — U, 8. — {1972},

a Coleman v, Alobome, 590 1. 8, 1 (1570); Mamps v. Rloy, 380
1. 5, 128 (1967): United States v. Wode, 388 1), 8, 215 (1967):
Mirandn v. Arizona, 384 U, B, 430 (1068),



NOTE : Wharo 1t s Mhl dralrn n ayllal heudnatel will

h rolaantd, &8 (s helig dote in coutiotion \n{ 12“1 i : ib«' 1:Im|
the aplaton ilw il The lﬂhlm l.'u.n.lt :u i an MH n

of the Conrt bur has heen uam tur

J» ﬂmnﬂ':mm inf rl.rr toisher, m Llrutlnl ot ru 1 J'Jul'rll Lumbor

SUPREME COURT OF THE UNITED STATES
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JAMES, JUDICIAL ADMINISTRATOR, gt AL,
v, STRANGE

APPEAL FROM THEI UNITED STATES DISTRICT COURT FOR THR
DIATRICT OF KANBAR

Na. T1-11, Argued Maseh 22, 1972—Decided Juns 12, 1972

Kansas recoupment gtatule enabling Blate to reeover in subsequent
civil procesdings legal defense fees for imdigent defendants, invali-
dated by Distrlet Court ne an Infringement on the right to couneel,
held to violate the HEqual Protection Clause in that, by virtue of
the statute, indigent defendante are deprived of the areay of
protective exemptions Kansas haz srected for other eivil judgment
debtors. Fp. 2-14.

323 F. Bupp. 1230, affirmed.

Powsn, ., delivered the opinion for & unanimous Court,
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SUPREME COUKT OF THE UNITED STATES

No. T1-11

Jamesz R, James, Judicial Ad-

ministrator, et al., On Appeal from the

United States District
ﬁppailant!. Court for the District
: of Kansas,

David E, Strange,
[June 12, 1072]

Mg, Jusmice Powwen delivered the opinion of the
Court,

This case presents @ constitutional challenge to a
Kansag recoupment statute, whereby the State may
recover in subsequent eivil proceedings counsel and other
legal defense fees expended for the benefit of indigent
defendants, The three-judge court below held the stat-
ute unconstitutional, finding it to be an impermissible
burden upon the right to counsel established in Gideon
v. Wainwright, 372 U, 8. 335 (1963).' The State ap-
pealed and we noted jurisdiction, — U, 8, —,

The relevant facts are not disputed. Appellee Strange
was arrested and charged with first-degree robbery under
Kansas law. He appeared before a magistrate, professed
indigency, and accepted appointed counsel under the
Kansas Aid to Indigent Defendants Aet® Appellee was
then tried in the Shawnee County District Court on
the reduced charge of pocket picking. He pled guilty
and received a suspended sentence and three years
probation,

' The opinion of the three-judge court is reported in 323 F. Supp.
1230 (Ean. 1871).
"Ean. 5tat. Ann, 1971 Supp. 22-4501 t0 224515,
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Thereafter, appellee’'s counsel applied to the State
for payment for his services and reecived $500 from
the Aid to Indigent Defendants Fund, Pursuant to
Kansas' recoupment statute, the Kansas Judicial Ad-
ministrator requested appellee to reimburse the State
within 60 days or a judgment for the $500 would be
docketed against him. Appellee contends this proce-
dure violates his constitutional rights.

I

It is vecessary at the outset to explain the terms and
operation of the challenged statute’ When the State

3Kan, Btat, Ann, 1071 Supp. 22-4513. The statule resds as

follows:
“{n) Whenever any expenditure has been made from the aid to
indigont defondants fund to provide counsel and other defense serv-
ices to any defendant, ss authorieed by section 10, such defend-
ant fhall be liable to the stute of Kaneas for & sum equal to such
expenditure, and such sum may be recovered from the defendant
by the state of Kanss for the bengfit of the fund to aid indi-
ket defendants. Within thirly (30) daye sfter such expenditure,
the judicin] administrator shall send a motice by cerfifisd mail
to the person on whose behall such expenditure was mnde, which
notice shall state the amount of the expenditure and shall demand
that the defendant pay said sum to the state of Konsss for the
benefit of the fund to aid indigent defendants within sixty (60) daye
after receipt of such notiee. The notien shall stte that sueh sum
beeame due on the date of the expenditure and the swmn demanded
will boar Interest st six percent {85) per anmum from the due
date until paid. Failnre to recelve any such notice shall not relieve
the person to whom it i addressed from the payment of the sum
tlsimed and sny interest due therson.

“Ahould the sum demanded remain unprid at the expiration of
gixty (00) dave after malling the notiee, the judicin] administrator
shall certify an abstraet of the total smount of the unpuid demasnd
and interest thereon to the clerk of the district court of the county
in which counsel wae nppointed or the expenditure authorized by
the court, and such olork shall enter the total emount thereof on
hiw judgment docket und snid torel amount, together with the mter-
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provides indigent defendants with counsel or other legal
services, the defendant becomes obligated to the State
for the amount expended in his behalf. Within 30 days

est thereon at the rate of six perceni (69) per annum, from the
dste of the expenditure (hereof until paid, shall become a judgment
in the same manner and to the same exteot as any other judgment
under the code of civil procedure and shall become s lien on real
edtste from and after tho time of filing thereof. A tramscript of
said judgment may be filed m another county and become s lien
upon Teal estate, loested in such county, in the same menner ae is
provided in cnse of other mdgments. Execution, gnrnishment, or
other proceedings in aid of execution may lssue within the county,
or to any other eoumty, om =pid judgment in like manner az on
judgments under the code of civil procedure. None of the exemp-
tions provided for in the code of evil procedure shall apply o any
such judgment, but no sorh judgment ghall be levied against a
hommtead, If execution shall not be sued out within fve (5) vears
from the doto of the entry of any such judgment, or if five (5)
yeare shall have intervencd boetween tho date of the last exsention
lsned on such judgment and the time of sing out snother writ
of exerution thereom, such judgment shall become dormsnt and
shall cease to operate ne n [len on real estate of the judgment debtor,
Such dormant judgment may be revived in like monner as dormuant
judgments under the code of eivil proeedure.

“(h) Whenever any expenditure has been made from the aid to
indigent defendunts fund to provide counsel and other defense
gervices to any defendant, a= suthorized by section 10, n sum
sgual to such expenditure may be recovered by tho state of
Kansaz for the benefit of the aid to indigent defendants find from
amy persong to whom the indigent defemdant ehall have tranaferred
any of his property without adequate monetury considerntion after
the commisslon of the nlleged eome, to the extent of the wvalue of
such transfer, and such persons nre hereby made linble to reimborse
the state of Kansss for such expenditures with interest at six per-
oent (865} per annpm, Any action to recover judgment for such
expenditures shall be prosecuted by the attorney general, who may
roquire the asistanee of the county attornev of the county in which
the setion i= 10 be flad, and such aerjon shall be governed by the
provisions of the code of eivil proceditre reluting 1o actions for the
recovery of money. No action shall be broughit against any person
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of the expenditure, defendants are notified of their deht
and given 60 days to repay it.* If the sum remains
unpaid after the 60-day period, a judgment is docketed
againat defendant for the unpaid amount. Six per-
gent annual interest runs on the debt from the date
the expenditure was made. The debt beeomes g lien
on the real estate of defendant and may be executed
by garnishment or in any other manner provided by
the Kansas Code of Civil Procedure. The indigent de~
fendant is not, however, accorded any of the exemp-
tiong provided by that eode for other judgment debtors
except the homestead exemption. If the judgment is
not exeeuted within five wears, it becomes dormant,
ceases to operate ss s lien on the debtor's real estate
but may be revived in the same manner as other dor-
mant judgments under the code of eivil procedure.”

mevers] features of this procedure merit mention, The
entire program is administered by the judietal admin-
istrator, & publie official, but appointed counsel are pri-
vate practitipners, The statute apparently leaves to
admimstrative diseretion whether, and under what eir-
cutnstances, enforcement of the judgment will be sought,
Recovered sums do, however, revert to the Aid to In-
‘digent Defendants Fund.

The Kansas statute i3 but one of many state Te-
coupment laws applicable to counsel feez and expendi-

under the provisiong of thiz scetion to recover for sums expended
on behalf of an indigent defendant, unless such action shall have
been filed within two {2) wears after the date of the sxpenditure
fromy the fund to add indigent defendants.™

# Foilure to reecive notion, howsver, does not eelieve the person
to whom it i addressed of the obbgation.

"4 dormant judgment msy ha revived within two vears of the
date on whish the judgment beesme dormant, Ean, Stat. Ann.
1871 Bupp. 60-2404,
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tures paid for indigent defendants® The statutes vary
widely in their terms. Under somec statutes, the in-
digent's liability is to the county in which he is tried;
in others to the State. Alabama and Indiana make
asscssment and recovery of an indigent’s counscl fees
diseretionary with the eourt. Florida's recoupment law
has no statute of limitations and the State is deemed
to have a perpetual lien against the defendant’s real
and personal property and estate” Idaho, on the other
hand, has a five-year statute of limitations on the re-
covery of an “indigent’s” concealed assets at the time
of trial and a three-year statute for the recovery of
later acquired ones, In Virginia and West Virginia,
the amount paid to eourt appointed eounsel is assessed
only against convieted defendants as part of costs, while
Oregon’s recoupment statute expressly applics “whether
or not a trial is had and whether or not the indi-
vidual prevails.” The same Oregon statute assesses
costs against defendant on a formnula preseribed by the
Public Defender Committee while North Dakota sets

o There i alas n federal reimbursement provision, 18 T, B, C.
§ 30084 (1)

“Receipt of other payments —Whenever the United States magls-
trste or the court finda that funds are availible for pnyment from
or on behalf of & person furnished representntion, it may suthorize
or direct that such funds be paid to the appointed attomay, to the
bar assouintion or legal aid agenoy or community defender orgnoisn-
tion which provided the appointed attomey, to any person of or-
ganisation sucthorized pursuant to subsection (¢) to render investi-
gative, expert, or other services, or to the court for deposit in the
Treasury as o roimbursement to the nppropriation, eurrent at the
time of puyment, to earey out the provislons of thiv seotion, Exvept
as #o suthorised or directed, no wuch person or organizntion may
request or mceept any payment or promive of payment for repre-
senting u defendunt.”

" The board of eounty commisioners hae diseretion to compromise
or relense the lien, however. Fla, Btat, Ann. §27.56 (1071 Bupp.).
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counsel fees “at & reasonable rate to be detertuined
by the court.” It is thus readily apparent that state
reimbursement laws and procedures differ significantly
in their particulars’ Given the wide differences in the
features of these statutes, any broadside pronouneement
on their general validity would be inappropriste,

We turn therefore to the Kansas statute, aware that
our reviewing function is a limited one, We do not
inguire whether thiz gtatute iz wise, or desirable, or
“whether it 1z based on assumptions scientifically sub-
stantiated.” Roth v. Enited States, 354 U, 8. 470, 501
(1957} {Harlan, J., concorring). Misguided laws sy
nonetheless he constitutional, It has been noted both
in the briefs and at argutnent that only 517,000 has
been recovered under the statute in its alinost two years
of operation, and that this amount is negligible compared
to the total expended.” Our task. however, is not to
weigh this statute’s effectiveness but its constifutionality.,
Whether the returns under the statute justify the ex-
penge, time, and efforts of state officials iz for the on-
going supervision of the legislative branch.

The court below inwvalidated this statute on the grounds
that “it needlessly encourages indigents to do without
counsel and consequently infringes on the right to coun-

YBtnte recoupment statutes, melnding thoss gnated shove, are as
follows!
YA, Code, Tit. 17, §315(12) {1989 Bupp ); Alwsks Stat, Ann.
102 § 12.55-020; Fla. Btat. Ann. § 2766 {1971 Supp.) ; Tdubo Code
Ann. §10-888 (1971 Supp): Ind Ao, Stat. 1056, 0-3501 (1971
Bupp); lowa Code Ann. §7756.5 {1871 Sapp.); Md Code 1966,
Art. 26 §9; N. D. C, C, §29-07-011: N. M. Stst. Amm., 1033,
§41-22.7; Ohic R, C. §2041-51 (1970 Supp.): Ore Mev. St
§137205; 8. C. Code 1942, § 17-283 (1071 Supp.); 2 Tex. C. C. 1.,
Ari, 2005888, 5; Tex. C. C. P, Arl. 101%; Va. Code Amm_ §14.1-184
{Iﬂ'?lagupp.'l: W. Va. Code Ann, (1965} §6190; 20 Wi Btut. Ann,
!m. _ll

* For fiseal 1971 $400,000 waz appropristed to fund the progrm.
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acl as explicated in Gideon v. Wainwright, supra.” 322
F, Supp., at —. In Gideon, counsel had been denied
an indigent defendant chargerd with a felony because
his was not o eapital ease. This Court often has voided
state statutes and practices which denied to ascused
indigents the means to present effective defenses in
courts of law., Douglas v. CUalifornis, 372 U, 8. 353
(1963) : Draper v. Washington, 372 U, 3. 487 (1963},
Lone v. Brown, 372 U, 3. 477 (1863) ; Griffin v. flluiois,
321 T 8. 12 (1958). Here, however, Kansas has enacted
lawe both to provide and compensate from publie funds
counsel for the indigent' There iz certainly 1o denial
of the right to counsel in the strictest senge. Whether
the statutory obligations for repaymont impermissibly
deter the exercise of this right ia & guestion we need
not reach, for we find the atatute before us eonstitu-
tionally infirmi on other grounds.

1I

The State hag asserted in argumenr. before this Court
that the statute “has attempted to treat them [indigent
defendantz] the same as would any eivil judgment debtor
be treated in the State courts, . . 7 Apain, in its
hrief the State asserts that “for all practical purposes
the methods available for enforeement of the judginent
are the same as those provided by the Code of Civil
Procedure or any other eivil judginent.” '* The chal-
lenged portion of the statute thrice alludes to means of
debt recovery preseribed by the Kansas Code of Civil
Procedure, ™

10 8ee 1. 2, supra.

1 Transeript of Oral Argoment, p. 8 The Stale conesdes that
exemplions for other eivil judgment dehbtors are broader than for
indigent defondantz, & maiter we mall addres: forchwich, fd., po 100

2 Brief of Appellant. o 7.

12 Bee Han. Brat. Ann. 1971 Bupp. B0-701 to 60-724, 60-2401 to
H0-2418,
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Yot the ostensibly equal treatment of indigent de-
fendanis with other civil judgment debtors recedes
sharply as one examines the statute more closely, The
statute stipulates thet save for the homestead, “none
of the exemptions provided for in the eode of givil pro-
cedure shall apply to any such judgment .. .."* This
provision strips {rom indigent defendants the array of
protective exeraptions Kansas has erected for other eivil
judgent debtors, ineluding restrictions ou the amount
of disposable esrnings subject to garnishment, protec-
tion of the debtor from wage garnishment at times of
gevere personal or family sickness, and exernption from
attachment and execution on & debtor's personsl cloth-
ing, books and tools of trade. For the head of s family,
the exemptions afforded other judgment debtors become
more extensive, and cover furnishings, food, fuel and
clothing, means of transportation, pension funds, and
even a family burial plot or crypt.'®

Of the sbove exemptions, noue iz more important
to a debtor than the exemption of his wages from un-
restricted garnishment, The debtor's wages are his sus-
tenanee, with which he supports himgelf and hiz family.
The average low ineome wage earner spends nearly
nine-tentha of those wages for iems of immediate con-
sumption®® This Court has recognized the potential of
certain garnishment proeeedings to “mnpoze treliendous
hardships on wage earners with families to support.”
Sniadach v. Family Finance Corp., 395 T. 8. 337, 340
(19691 Kansaz has likewise perceived the burden to

24 The exemptions In the oivil code are set forth m Kan, Stat. Ann.
1871 Bopp. 60-2301 to B0-2811.

1 Kan. Stat. Ann. 1071 Supp. 60-2304 snd 60-2308,

3 Huresn of Labor Ststistics, Handbook of Labor Statisties 281
{1968}, Low-wage earners are defned ne fomilies with after-tax
income of lam than $3000.

3T The Court in Sniadoch held that Wisconsmn's prejudgment wage
garnishment procedure, o: a tsking of property without notice
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a debtor and his family when wages may be subject
to wholesale garnishment, Consequently, under its
code of civil procedure, the maximum which can be
garnisheed ig the lesser of 23% of a debtor's weekly
disposable carnings or the amount by which those earn-
ings exceed 30 times the federal minimum hourly wage.
No one ereditor inay issue more than one garnishment
during any one month, and no employer may discharge
an employee becanee his earnings have been garnisheed
for a single indebtedness.” For Kansas to deny pro-
tections such as these to the once criminally accused
is to risk denying him the means needed to keep him-
self and his family afloat.

The indigent’s predicament under this statute comes
into sharper focus when compared with that of one who
has hired counsel in his defense, Should the latter
prove unable to pay and a judgment be obtained againet
him, his obligation would become enforceable under the
relevant provisions of the Kansae Code of Civil Proce-
dure. But, unlike the indigent under the recoupment
statute, the code's exemptions would protect this judg-
ment debtor,

It may be argued that an indigent accused, for whom
the State has provided eounsel, is in a different class
with respect to collection of his indebtedness than a

and prior hearing, violated the Due Progess Clause of the Fourteenth
Amendment,

1# Kan, Btat., Amm. 1871 Bupp. 60-2810 (b) and 60-2311, Bec-
tion 00-2310 also provide: further debtor proteetion from wage
garnishment at o time of disgbling peraoonl sickness and from pro-
fossiona] ecollocting agencies, See Kan, Stat. Ann, 1871 Bupp, 60-
2310 (o) und (d). See alen Pennett, The 1570 Iansas Legislature:
in Review, 80 J. B. A. K, 107, 178 {1970}, which points out that
the Brata’s restrictions on garmshments hove boon made o conform
to Tit. 1 of the federal Consumer Credit Protestion Act, 82 Stat.
163, Kansas, however, provided signifioant wage exemptions from
girnishment long befors the federal aet was passed.
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judgment ereditor whose obligation arose from a private
transaction. But other Kansas statutes providing for
recoupment of publie assistance to indigents do not in-
clude the severe provisions imposed on indigent defend-
ants in this case, Kansas has enncted, ag have many
other States, laws for state recovery of public welfare
assistance when paid to sn ineligible recipient.” Yet
the Kansas welfare recipient, unlike the indigent defend-
ant, is not denied the customary exemptions,™

" Kan, Stat. Ann, 1071 Bupp. 38-T18b; 56-2000, Section 46
716h deals mainly with the repovery of assistance from ot ineligible
recipient, Yot even when the welfarn recipient 8 deemed to have
defrauded the Btate, he still escapes the immedinte interest acoumu-
lations and denial of memptions imposed on indigent defendants:

"39-716h. Duty of recipient to report changes: aetion by board;
recovery of amistance obidined by ineligible recipient, Tf at any
tune during the continuanee of nesistance to any person, the moipient
thereol becomes possesied of any property or Income in excess of
the smount seeertnined ot the time of granting assistonce, it shall
be the duty of the recipient to notify the county board of social
welfare immediately of the receipt or posssssion of sueh property
ot income and sald county hourd muy, sfter investigntion, eancel the
magistance In accordnnee with the eircumstanees,

“Any sssistanee paid shall be recoverable by the county bourd as
& debt due to the state and the county in proportion to the amount
of the assistanes paid by each, respectively: If during the life or on
tha death of any person receiving nssistanes, it i foumd tlat the
recipient was posseseed of income or property in excess of the amount
reported or aseertuined ot the time of granting assistance, and if it
be shown that such assistance was obtsined by an ineligible recipient,
the total amount of the sesiaonce may be recovered by the state
department of socin] welfare as a fourth clase cloim from the estnte
of the recipient or in an artien brought against the recipient while
biving. [L. 1853, ¢. 224, §2: June 30.3"

*There appesrs to be & further discriminarion ngninst the indi-
gent defendant as contrasted with the delinquent welfare recipieni.
The recoupment statute appliesble to indigen! defendants provides
for the acrumulation of 8% annual interest from the date expendi-
tures are made for counsel or other logal defense costs. Kan. Siat.
Ann. 1871 Bupp. 224513, The interest build-up for the indigent
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We recognize, of course, that the Statc’s claim to
reimburse may take precedence, under appropriate cir-
cumstances, over the elaims of private ereditors and that
enforeement procedures with respect to judgments need
not be identieal” This does not mean, however, that
a State may impose unduly harsh or diseriminatory
terms merely because the obligation is to the publie
treasury rather than to & private ereditor. The State
itgelf in the statute before us analogizes the judgment
lien against the indigent defendant to other “judg-
ments under the code of civil proeedure,” But the
statute then strips the indigent defendant of the very
exemptions designed primarily to benefit debtors of low
and marginal incomes,

The Kansas statute provides for reconpment whether
the indigent defendant is acquitted or found guilty, If

defendant would not be insubstantial. 1n the Gve years hefore the
indgment Beenme dormant, interest aceomulatons counld Jift &p-
pellee’s $500 debt to ulmost $670. If the dormant judgment |e
ravived within the statntorily prescribed two years, the prineipal
nnd interest might tatal over 8750, (The interest presumably would
rin while the judpment was dommant since s dormant judgment
may be revived and have the same force and efect as if it had not
become dormant . . . .” Kan Stat, Ann. 1971 Supp. 60-2404.)

Kansas alen has & statute providing that all judements shall bear
8% interest from the day on which they are rendered. Ean. Stat.
Ann. 1971 Supp. 16-204 (reeently amended from 6% ). DPresumably
this statute would cover the “debts” of welfare recipients once they
are reduced to judgment, The debt of the indigent defendant, how-
ever, runs from the date the sssistunee is granted, while any interest
on the debt of a welfare recipient would presumbly run from the
date of judgment,

** For example, Knnsas does not extend its exemptions with respect
Yo wage garnishment to any debt dve for any state or federal tax,
Kan, Stat. Ann, 1071 Supp, 80-2310 (e) (3). This 1ype of public
debt, however, differs from the instant case in representing o wrong-
ful withholding from be State of & tax on assels in the actual
poesecsion of the taxpayer and not, as here, a debt comirmeted under
circomstanesss of indigency.
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acquitted, the indigent finds himsell obligated to repay
the State for a serviee the need for which resulted from
the State's prosecution. It is diffieult to see why such
& defendant, adjudged to be innocent of the State's
charge, should be denied basio exemptions aceorded all
other judgment debtors. The indigent defendant who
is found guilty is uniquely disadvanted in terms of the
practical operation of the statute, A criminal eonvie-
tion usually limits employment opportunities. This is
especially true where g prison sentence has been served,
It is in the interest of society and the State that such
a defendant, upon satisfaction of the eriminal penal-
tiez imposed, he afforded s reasonable opportunity of
emplovment, rehabilitation and return to useful citizen-
ship. There is limited incentive to seek legitimate em-
ployment when, after serving a sentenee during which
interest hag accumulated on the indebtedness far legal
gerviees, the indigent knows that his wages will be gar-
nisheed without the benefit of any of the customary
exemptiong,

Appellee in this case has now married, works for a
modest wage, and has recently hecome a father. To
deprive him of all protection of his wages and intimate
persomalty diseourages the search for self-sufficiency
which might make of the eriminally aceused & contrib-
uting citizen. Not only does this treatinent not aceord
with the treatment of indigent recipients of public wel-
fare or with that of other eivil judgment debtors.” but
the Kansas statute also appears to be alone among re-
coupment laws applicable to indigent defendants in

3 The stotutes of various other Slates, 2. g, Alnskn, Bonth Caro-
lina, and West Virginus, previde, as doss Kansas, for rocovery agninst
indigent defendants in the same manner s on other judgments.
Uniike Kansas, however, these States do not expressly snbject indi-
gents {o conditions to which other civil judgment debtors ore not
lishle. Bes n. 8, supra, for citations.
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expresaly denying them the benefit of basic debtor

exemptions.*
111

In Rinaldi v, Yaeger, 384 U, 8, 305 (1966), the Court
considered & situation comparsble in some respects to
the case at hand. Rinaldi involved a New Jersey statute
which required only those indigent defendants who were
gentenced to confinement in state institutions to reim-
burse the State the costs of a transcript on appeal. In
Rinaldi, as here, a broad ground of decision was urged,
namely, that the statute unduly burdened an indigent's
right to appeal. The Court found, however, a different
basis for decision, holding that “to fasten a finaneial
burden only upon those unsuccessful appellants who are
confined in state institutions . . . is to make an invidious
diserimination” in violation of the Equal Protection
Clause, [Id,, at 300,

Rinaldi affirmed that the Equal Protection Clause “im-
poses a requirement of some rationality in the nature of
the class singled out,” [d., at 308-309, This require-
ment is lacking where, as in the instant case, the State
has subjected indigent defendants to such diseriminatory
conditions of repayment. This case, to be sure, differs
from Rinaldi in that here all indigent defendants are
treated alike, But to impose these harsh eonditions on
a ¢lass of debtors who were provided counsel as required
by the Constitution is to practice, no less than in Rinaidi,
8 diserimination which the Kqual Protection Clause
proseribes.

The Court assumed in Rinaldi, arguendo “that a leg-
islature could validly provide for replenishing & eounty
treasury from the pockets of those who have directly
benefitted from eounty expenditures.” Id,, at 300, We
note here also that the state interests represented by

8 Bpa n. B, supra, for citntions.
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recoupment laws may prove important ones, Recoup-
ment, progeedings may protect the State from frandu-
lent concealment of assets and false assertions of
indigeney. Many Btates, moreover, face expanding
erimingl dockets, and this Court has required appointed
eounsel for indigents in widening olasses of cases * and
stages of prosecution Buch trends have heightened
the burden on publie revenues, and recoupment laws
reflect legislative efforts to recover some of the added
cogts.  Finally, federal dominance of the Nation's major
revenue gources hae encouraged Btate and local govern-
ments to seek new methods of eonserving public funds,
not only through the recoupment of indigents' counsel
fees but of other forins of publie assistance as well.

We thus recognize that state recoupment gtafutes may
hetoken legitimate state interests. But these interesis
are not thwarted by requiring more even treatment of
indhigent eriminal defendants with other elasses of debtors
to whom the statute itself repeatedly makes reference.
State recoupment laws, notwithstanding the state in-
terests they may serve, need not blight in such dis-
eriminatory fashion the hopes of indigents for self
sufficiency and self respeet. The statute before us em-
bodies elements of punitiveness and discrimination which
violate the rights of citizens to equal treatinent under
the law.

The judgment of the court below is affirmed.

# Gideon v. Waniweright, supra; Douglas v. Caolifornia, supro:
Argersinger v. Hambin, — T, 8. — {1972}

* Coleman v. Alaboma, 300 T0. 8. 1 (1970) ; Mempa v. Rhay, 380
U. 2 128 (1967); [nited Stales v. Wade, 388 U. 8 215 {1967);
Mirgnda v, Aricona, 384 T. 8. 438 {1983),



Julyll?, 1972

Re: HNo, 71-11 James v, Strange

Dear Mr. Putzel:

Thank you 80 much for your thorough end thoughtful
editoridl suggestions, All are agreeable to me, but I do
not believe we need the '"for'" on page 13.

Reference to the Ocegzon and North Dakota statutes
on pages 5 and 6 of the text should be deleted, My revised
text should now read:

"In Virginia and West Virginias, the amount
pald to court-appointed counsel 1s assessed
only against convicted defendante as a paErt
of costs, although the majority of state
recoupment laws apply whether or not the
defendant prevails. It is thus apparent that
state recoupment laws and procedures . . ."

Your revised footnote 8 is thus appropriate.
Again, many thanks.

Sincerely,

Mr. Henry Putzel, ]r.
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