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Summer List 5, Sheet 2

No. 79-1794-C5Y Cert. to Mich. Sup.Ct. (Moody,
Levin, Kavanagh, Ryan; Williams,
Coleman, Fitzgerald, dissenting)
MICHIGAN ' - .
V.
SUMMERS State/Criminal Timely

1. Summary. The questions presented are whether police
violated the Fourth Amendment by detaining the occupant of a
house on the- premises during the course of an authorized

search, and whether the exclusionary rule should apply in this

circumstance.
2, Facts. On October 10, 1974, a team of Detroit police

officers arrived at 9356 Mansfield to execute h warcant for the
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se§rch of the premises. As they approached Ehe hoﬁse, the
UE;T;;:;“EEﬁ’?EEE“TEE$ing. Oone of the police asked resp
whether he lived there, and when he replied in the affirmative,
the officer asked to be admitted. Resp replied that he was
without his keys, but that he would ring for someone inside to
. open the door. One Dwight Calhoun answered the door, but when
the police officer identified himself and attempted to enter

Calhoun quickly shut the door again. The police then broke

down the door and commenced the search.

—

During these events resp had been standing on the porch.
When police gained entry they reguired resp to come into the
parlor of the house and remain there until the search was

completed, Petr was not frisked. When heroin was discovered
R, ____________________._‘_______.-—-—"

Sesvet

hidden in the basement, the police searched resp's person and ddﬁf
*,______,._-_——---"—-s___..----~-.._‘________l = - —_ e —— ——

discovered a bag of heroin iE_re;p's pocket. Apparently the j21¢44=a1ﬂ—

search warrant did not specifically authorize search of persons
on the premises,

3. Decisions Below. The trlal court ordered suppression of

the heroin discovered on petr's person. The Mich, Ct. App.
affirmed, and the Mich. Sup. Ct. also affirmed. Relying on

Terrv v. Ohio, 392 U.S8., 1 (1968); Dunaway v. Mew York, 442 U.S.

200 (1979):; and ¥Ybarra v. Illinocis, 444 U.S. 85 (1979), that

court concluded that "the seizure of [resp] on the porch and -
his subsequent detention were not, by nature, limited
intrusions permissible under Terry and subsequent cases," It
reasoned that resp's behavior at no time gave police a bgsis
for suspecting unlawful activity'or fearing for their safety.

Moreover, any basis for detention under Terry was exhausted
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after brief questioning on the doorstep was completed.
Accordingly, the court held that resp "was for all practical
purposes arrested without a warrant when he was 'seized' on his
front porch, at a time when the police officers did not have
probable cause to believe that [resp) had committed or was
committing a felony." Since the heroin was discovered as a

- fruit of this detention, the court held that it should be
excluded,

Justice Williams filed a dissent in which two other
justices joined. The dissenters argued thai the proper
approach was to consider whether the detention was "reasonable"
under four criterla: 1) did the case call for a quick decision
by police? 2) did the officers have raasohable balief that the
public peace wag in jeopardy? 3) was the Intrusion reasonably
related in scope to the perceived need? and 4) was the
officer's personal safety immediately at risk? Under these
criteria, the dissenters argued that the decision to restrain
resp was reasonable and fit within the Terry standard. They
particularly stressed the minimal intrusion involved in "merely
requiring [resp] to cross his own threshold while the warrant
was being executed," and they expressed the view that police
safety was implicated under the circumstances. Once resp
crossed the threshold, the dissenters took the view that
requiring him to remain in one place until the search was
completed was reasonably necessary to effectuate the search;
and they asserted that police have probable cause to arrest the
owner~occupant of a premises on which there is probable cause

to believe narcotics is present.
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4, Contentions. Petr argues that the Mich. Sup. Ct. erred

in requiring probable cause. Petr urges the Court to recognize
an exception from the probable cause requirement for detentlion
of the occupant of a premises being searched. Such an

exception assertedly was recognized in United States v.

Micheli, 487 F.2d 429 (CA 1 1973). Petr reliees on the
dissenting opinion for the proposition. that reasonable
sugspicion was established in this instance.

Petr next argues a point that was raised in the Mich. Sup.
Ct. but was not fully discusesed. 1In petr's viaw, the court
should have held that detention and searﬁh of the occupant was
implicitly authorized by the warrant. In support of this
argument, petr cites a number of federal appellate decisions
holding that search of articles (such as bags, purses,
briefcases, or the like) held by occupants of a house was
fairly encompassed by a warrant for search of a premises, as
well as certain state cases allowing search of occupants'
peraons as a reasonable incident of the warrant., See, e.q.,

United States v. Michell, supra; Walker v. United States, 327

F.2d 597, 600 (CA DC 1963), cert, denied, 377 U.8. 956 (1964):
Clay v. United States, 246 F.2d 298, 305 (CA 5), cert. denied,

255 U.8. B63 (1957); People v. Pugh, 69 Ill. App.2d 312, 217

N.E,2d 557 (1966); People v. Kielczynski, 264 N,E.2d 767 (Ill.
App. 1970); State v. Loudermilk, 494 P.2d 1174 (Kan. 1972)

(alternative theory).
Finally, petr argues ‘that resort to the exclusionary rule
in this case would serve no valid purpose. Cf. Michigan v.

Tucker, 417 U.8. 433, 450 (1974). The division of the lower



courts itself indicatas that the officers’ decision to detain
and search was not unreasonable, s¢ that exclusion of the
evidence would have little deterrant effect.

5. Discusgion. The present case is factually

distinguishable from most of the cases on which petr relies

hecause resp was not within the premises at the time when the
L e T

warrant was served, but was forcibly required to enter the

e

premises and await the outcome of the search, It was primarily
this initidl detention that the court below found to bhe
unreasonable. Accordlingly, petr's first and.second arguments,
even if correct for perscns present at the time of search,
would not necessarily resolve this case., Nevertheless, it is
possible that this factual difference is ﬁat of great legal
Eiﬁnificance, as the dissent below concludes, HWor does Ybarra

v, Illinocils fully resolve the issues raised, though it

generally cuts against petr's position; resp wags an occupant of
the dwelling to be searched, not simply an invitee, and the
location of the search was a private residence, Petr does
demonstrate that the lower courts are not in entire agreement
on how to handle occupants of houses that are searched, I
racommend calling for a response,

There is no response.

7/8/80 Rahdert Op in pet.
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To: Mr. Justice Powell
FProm: Paul Smith

Re: Michigan v. Summers, No. 7%-1794

You asked for a supplemental memc when the response
in this case came in. Resp makes two basic pointa: (1) that
the search warrant for his home did hmt authorize the police
to detain him or to sea;ch his perscn, and (2} that any
independenf grounds fo; searching him personally did not
appear until after hé was illegally detained without probable
cause during the housg search. Resp relies on ¥Ybarra v.
Illinois for the prqﬁq;itiun that a search w;rrant for

premises does not autherize a search of persons found there.

Although ¥barra involved a public bar, and this case involves
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resp's residence, resp argues that the Fourth Amendment :”:,,d+fq¢,14‘

—

pertains to "persons, not places,"™ and Ybarra therefore Iﬁ- 5;‘:—-&

controls, As for any probable cause that was furnished by

the discovery of heroin in the basement, resp argues that
= -'l—-'"—'h._.--"'"h.—g_..-.,___h__

thie is irrelevant, since the discovery was preceded by an

—

illegal detention of him that was not based on probable
M

cause,
T The second issue does not merit review by this
Court. The Michigan courts concluded that this was a
gignificant detention, not a mere Terry stop, and therefore
required probable cause to arrest. This was apparently
lacking, although the police did have probable cause,
confirmed in a search warrant, for the search of resp's home,
In any event, the nature of this particular detention, and
the nature of the justification possessed by the police, are
factual issues that will come up in many cases and need not
be reviewed now.

But the first issue--the scope of the authority
grEEEEE-EE,EEEEEEEEEE#EEEE:Ptq-maY be certworthy. The state
may be correct that a search warrant for premises should

include searches of the owner of the premises, especially

when the object sought (drugs) can be concealed so easily 1in

clothing. 1If so, there is probably a correlative power to
detain the object ©f such a personal search during the time
that it takes ﬁm look around the house itself, Clearly this
is a far cry from the Ybarra situation where bar patrons were

searched merely because they were in the bar at the wrong




time. Here it is the owner of the house whom the police
searched.

The cases cited by the state (see the original cert
memo) evidence a certain amount of confusion over the
permissible scope of personal searches conducted as adjuncts
to house searches., It is unclear how the warrant relates to
containers such as briefcases that may or may not be in the
phyesical possession of their owner at the time of the search.
It ls also unclear whether the outcome depends on the status
of the owner of the container as a resident or a visitor.

See United States v. Micheli, 487 F.24 429 (1st Cir. 1973).

A third open question involves searches of persons
themselves, at least persons who reside at the location. Cf£.

United States v. DiRe, 332 0,5, 581 (1948) (dictum) ("The

Government says it would not cnnteﬁd that, armed with a
search warrant for a residence only, it could search all
persons found in it.").
The state also argues that it would be 1napprupr1ateéfzj:j?,
in any event to apply the excizzzbnary rule here because the

———

officers acted in gaaaﬂ;;?EE#;;;;E-gghgdreasﬂnable view of i;‘th
the lmms certainly true in some sense that fﬁ‘r"{"
the officers acted reascnably, it is far from clear how the
retroactivity issue should come out. If there is one, the
prevalling assumption seems to be that search warrants for
buildings do not justify "frisks" of occupants.

Arguing against a grant is the complicating factor

__-A—H_..w"“‘-' e e —
that resp was not actually on the premises when the officers
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arrived to serve the warrant. He was standing in front of
the housge, about to leave, It thg{gfg{grgiggg_gg_argued that
his person is not includeqﬂiE,EEE,EEEEE,EE_FhE warrant,
alth;:;;_;;I;—;;#;;;H;;;F;oa technical an argument.

In sum, the Court should consider a grant on the

e I
isEue of the permissible scope of personal searches based on
e i e

a search warrant for a given premises, This case would
provide a useful vehicle for working out the consequences of
Ybarra when the police are searching a home and are dealing
with a resident. & subsidiary question would be the power of

the police to detain a person prior to such a search for a

considerable period of time.
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BENCH MEMORANDUM

TO: Mr. Justice Powell
FROM: Paul Cane
DATE: February 24, 1981

RE: No. 79-1794, Michigan v, Summers

Question Presented

There are three interrelated issues in this case, and
it is not clear that the Court will have to address all of
them. First, may police detain an individual without probable
cause for investigatory purposes for a period somewhat longer

than that permitted by Terry v. Ohio? Second, may police

search an individual found in a house if they have a valid
search warrant for the house itself? Third, does the

exclusionary rule apply to good faith mistakes of law?



Background
This case, although difficult and important, involves

the application of well-known Fourth Amendment cases. I won't
take your time recounting them. I will, however, review the
facts of the case. I do 8o because, as in many Fourth
Amendment cases, the legal issues do not become clear until the
factual scenario is firmly in mind.

Detroit police obtained a warrant authorizing them
to search for heroin and other narcotics at a dwelling. In the
accompanying affidavit, an officer stated that an informant had
purchased hercoin from a man named "George" at that address. As
the police approached, resp was seen leaving the house. An
officer identified himself, displayed a copy of the search
warrant, and asked resp if he lived in the house. Resp said

e i

that he did. The officer told him to open the £front door.
—_— e e
Resp said that he had left his keys inside and would ask

gomeone over the intercom to open the door. Co-defendant
Calhoun appeared at the door. The officer identified himself
and attempted to open the storm door, which was locked.
Calhoun then slammed the inside door shut.

Police then forced the door open. Calhoun was seen
fleeing toward a downstairs bedroom. One officer brought resp
inside while another chased and finally caught Calhoun. In
all, about seven persons were found in the house. They were

assembled in the living room while the cfficers searched the

house. The record dces not reveal how long the search lasted.

In the basement, police found two plastic bags contalning



narcotics. Resp was arrested when it became known that resp
owned the house. A search incident to this arrest uncovered
hercin in resp's jacket pocket. It was this heroin that formed

the basis for the charge against him.

Discussion

There are two key incidents that arguably are
unconstitutional: (1) the detention of resp in the 1living
room, and (2) the search of his jacket. The police have Eﬁfffi 21&*¢{__
theories, any one of which would permit introduction of the i"ﬁc.am
——————

heroin, EﬁEEE} the initial detention was justified by analogy

to Terry v, Ohio. Police, facing these circumstances, were

entitled to detain resp for a period of time sufficient for
investigation. Once the heroin was legally found 1in the
basement, police had probable cause to arrest and to conduct

the search incident to that arrest, (E;EEEE;:khE police were

entitled to search resp because he was on the premises that
lawfully were being searched with a valid warrant, even
if the search was uncenstitutional, the exclusionary rule is
inapplicable because police made a "good faith mistake of law."

The Michigan Supreme Court, however, looked at the
matter differently. It rejected the first argument, concluding

that Dunaway v. New York requires probable cause for any

detention longer than the limited intrusion upheld in Terry v.
Ohio. Because the initial detention was illegal, the
subsegquent search incident to arrest was "fruit of the

poisonous tree." It also appeared to reject the second
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argument, concluding that Ybarra v. Illinois established that a

warrant to search a place does not authorize the search of
persons found therein. The Michigan Supreme Court did not
address the third argument.

1. With respect to Michigan's first argument, I
conclude that your position in this case ls governed by your

opinion last Term in United States v, Mendenhall. You wrote1

that "the reasonableness of a stop turns on . . . . (i) the
public interest served by the seizure, (ii) the nature and
scope of the intrusion, and (iii) the objective facts upon
which the law enforcement officer relled in 1light of his
knowledge and experience," §8lip op. at 2. On the facts in
Mendenhall, you concluded that, "in 1light of all the

circumstances," that detention was reasonable. 8Slip op. at 6.
I think the police activity in this case should be analyzed

within your Mendenhall framework. (i) This case, like that

one, involved drug crimes. (ii) The detention consisted only
of detaining resp in his home. No quasé&ona were asked. There
was no embarrassment such as that associated with a seizure and
interrogation in a public place. (i1ii) The police had a high
degree of information that criminal activity was afoot. A
judge had issued a search warrant for the house, and resp had
acknowledged that he lived there. The warrant mentioned that a
man named "George" was involved in the drug sales. And eEEEE

persons in this house had become frantic at the sight of police
B e I e S S
officers. In light of all these circumstances, I think it Is
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very likely that the police acted reasonably in detaining resp.
Cf. Mendenhall, slip op. at 6-7.

There is, however, one critical fact missing from the
record that we need to know before passing final judgment on

the police conduct: the length of the detention. The record

i, SR A

shows only that resp was detained while the house search was
conducted., If that search took several hours, arguably the
detention was unreasonable. One possible disposition,

therefore, is to write an opinion along the lines of Mendenhall

explicating the proper standard and then remanding for
additional findings of fact to apply that standard.
There is, of course, one substantial obstacle to this

approach: the Court opinion in Dunaway v. New York. Six

justices in that case held that nothing 1less than probable
cause was necessary to conduct custodial guestioning. [You did
not participate.] It is true that there are substantial
f;;:;;I-gzggz;ences between this case and Dunaway. There, the
suspect was taken to the police station. Here, he was detained
at home. There, the suspect was interrogated, Here, police
asked no gquestions. But the language of the Court's opinion
very strongly suggests that, except for the limited intrusion
of Terry stops, probable cause 1s required before police may

detain an individual. Dunaway seems inconsistent with your

approach in Mendenhall, so it seems unlikely that you can get a

Court for your theory.
2. I doubt there is merit to Michigan's second

argument, that a search warrant for a house permits the search

L,y
Mok 7
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of any 1individuals found within it. This argument seems

foreclosed by the Court's opinion in Ybarra v. Illinois, The

Court noted that each occupant of the bar in that case "was
clothed with constitutional protection against an unreasonable
gsearch or an unreasonable seizure. . . . Although the search
warrant, 1issued upon probable cause, gave the officers
authority to search the premises and to search [the individual
named in the warrant], it gave them no autheority whatsoever to
invade the constitutional protections possessed individually by
the tavern's customers."

To be sure, there are factual differences between
this case and Ybarra. In a public bar, there is no reason to
believe that any one patron is connected with criminal activity
conducted by another patron. In a private dwelling, by
contrast, there is a nexus between the occupants that tends to
suggest a common enterprise. But Ybarra stands for a somewhat
broader theory. I think that individuals possess fourth
amendment rights that cannot be lost by mere presence at the

By MJ AL
site of a search conducted pursuant to a warrant. afepped m%m

3. Michigan's third argqument is one very familiar to

you, Assuming arguendo that the detention and search violated
the Fourth Amendment, Michigan argues that the exclusionary
rule should not apply to good faith mistakes of law, The
search in this case was conducted in 1974. The officers at
that time had every reason to believe that their behavior was
lawful, and no deterrent purpcocse would be served by applying

the exclusionary rule,
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The United States, as amicus, makes a slightly
different argument. It suggests that Dunaway, 1if applicable

here, should not be applied retroactively.

Conclusion

I conclude that the decision of the Michigan Supreme
Court should be reversed, or at least vacated and remanded.
But there are several ways you could reach that result. First,

you could write an opinion along Mendenhall lines that holds

that probable cause is not necessary if police conduct is
reasonable in light o©f all the circumstances. [The problem
with this is Dunaway, which (without ¢the benefit of your
participation) seems to have rejected this approach in favor of
a "bright-line" probable cause requirement.] But if this is
the way you want to proceed, you prEEably will have to remand

__.—-—--..____.____,_,.--"'"
because the record does not reveal the length of the detention.

Second, you could hold that the search warrant for

the house authorized the search of all persons found within it.

this theory.] m?ﬁﬁm:z o8 Mﬂuﬁ.km

Third, 1if it is held that the detention and search

[The problem with this is Ybarra, hi$:¢FEE£§¥ clearly rejects

were illegal, you could reverse on the theory that the
exclusionary rule is inapplicable to good faith mistakes of
law, Alternatively, as the SG suggests, you could simply hold
that Dunaway is not to be applied retroactively.

I recommend trying for a Court under a theory that

limits Dunaway. If that substantive approach fails, and if the
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Court deems the search to be lllegal, you could try to command

a Court for a "good faith mistake of law" exception.

o

P.W.C. 02/24/81
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To: The Chief Jupti

. Mr. Juat!
Nr. Justi

Mr. Justioce te '

Mr. Juntice Babnguist

l'r. Joatics Merakall
Yr. Justiosa Blaskmun
q, v}-’ =, Justice Powall

From: Hr, Justios Stevenns
Civoulatea: _ MAY 18 'B1

lst DRAFT Beciroulated:
SUPREME COURT OF THE UNITED STATES
No, 78-1704

Btate umeh::m- POHHIO0RE, oy Wle: o Clrtionial %0
# Supreme Court of Michigan,
[May —, 19811

Jusrice Stevens delivered the opinion of the Court.

As Detroit police officers were about to execute a warrant
to search a house for narcotics, they encountered respondent
descending the front steps. They requested his assistance in
gaining entry and detained him while they searched the
premises. After finding nareotics in the basement and ascer-
taining that respondent owned the house, the police arrested
him, searched hig person, and found in his coat pocket an
envelope containing 8.5 grams of hercin,!

1 The execution of the warrant ls deseribed in greater detail in Justice
Moody's opinion for the Michigan Bupreme Court:

“Upon arriving at the named address, Officer Roger Lehman saw the
defendant go out the front door of the house and proceed aeross the
porch and down the steps, When defendant was nsleed to open the door
he replied that he could not because he left his keys inside, but he could
ting someone over the intervom. Dwight Cilhoun came to the door, but
did not admit the police officers. As a result, the officers abtained on-
trance to the premises by forcing open the front door. Onece admittance
had been gained OMesr Lehman instructed Officer Conant, previoosly sta-
tionéd nlong the wide of the houge, to briog the defendant, still on the
porch, into the house, .

MAfter the eight oceupmnts of the house were detained, & senrch of the
premises revealed two plastic bage of suspected narcoties under the bar in
the basement. After findiog the suspected narcoties in the baszment and
upon determining that the defendant was the owner of the house, Officer
Conant formally arrested the defendunt for violation of the Controlled

&=
r//f‘
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2 MICHIGAN v. BUMMERS

Respondent was charged with possession of the heroin
found on his pereon. He moved to suppress the heroin as
the produet of an illegal search in. viplation of the Fourth
Amendment® and the trial judge granted the motion and
quashed the information. That order was affirmed by a
divided panel of the Michigan Court of Appeals, 68 Mich.
App. 571, 243 N. W. 2d 689, and by the Michigan Supreme
Court over the dissent of three of its justices. 407 Mich,
432, 280 N, W. 2d 226, We granted the State’s petition for
eertiorari, — U. 8, —, and now reverse,

I

The dispositive question in this case is whether the initial
detention of respondent violated his eonstitutional right to
be secure against an unreasonable seizure of his person. The
State attempts to justify the eventual search of respondent’s
person by arguing that the authority to search premises
granted by the warrant implicitly included the authority to
gearch persons on those premises, just as that authority in-
cluded an authorization to search furniture and containers
in which the particular things described might be concealed,
But as the Michigan Court of Appeals correctly noted, even

Bubwtances Act of 1071. MCL 335341 (4) (a); MSA 18.1070 (41) (4) (a),
A ewstodin] search conducted by Officer Conunt revealed u plastic bag con-
taining suspected hercin in the defendant’s jacket pocket. It is thie
heroin, discovered on the person of the defendant, that forms the basis
of the ingtant possession charge,” 407 Mich, at 441 288 N, W, 2d, at
226-227,

i The Fourth Amendment to the United Btates Constitution provides:

“The right of the people to be seeure in their persons, houses, papers,
and effects, againet unreasonable wsearches wnd wseigures, shall pot be
viplated, end no Warrants shall issue, but upon probable cause, sup-
ported by Oath or affimmation, and particularly deseribing the place to
be searched, and the persons or thinge to be seized.”
The Fourteenth Amendment requires the seversl Stutes to secure these
rights, Ses Paglon v. New York, 445 TI. 8. §73, §78; Dumoway v, New
York, 442 U. 8. 200, 207,
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if otherwise acceptable, this argument eould not justify the
initial detention of respondent outside the premises described
in the warrant. See 68 Mich. App., at 578-580, 243 N. W,
2d, at 602-603. If that detention was permissible, there is
no need to reach the question whether a search warrent for
premises includes the right to search persons found there,
because when the police searched respondent, they had prob-

“able cause to de 6o The validity of the search of respond-

ent's person therefore depends upon & determination whether
the officers had the authority to require him to re-enter the
house and to remain there while they conducted their search.*

& Because there were several other oceupants of the hovse, under Michi-
gan luw the evidence thut narcotics had been found in the basement of
respondent’s house would apparently be insufficient to support a con-
vietion. Ses People v. Daveport, 30 Mich, App. 252, 187 N. W. 24 521
(1872). The Michigan Court of Appesls relied on Davenport to conelude
that the officers did not have probable cquse to urrest or gearch respondent
even though he was the owner of a house in which contraband was found.
B8 Mich. App, at 580-382, 243 N. W. 2d, at 602-603. Judge Bushars,
dissenting in the Court of Appeais, 68 Mich, App., at 588, 243 N, W. 24,
at 685, and the three dissenting justices of the Michigan Supreme Court,
407 Mich., ut 450, 483464, 286 N, W. 2d, at 231, 237, pointed out thut
Davenport, which concerna the proof necessary to support a conviction,
Ix not dispositive of the guestion whether the polive hed probable canse to
arrest. Bee Brnegar v. United States, 383 17, 3. 1680, 174-176, Regard-
lesw of whether the police had probable cause to arrest respondent under
Micligun law, probable cause within the meaning of the Fourth Amend-
ment i8 opt at jwoe here, Respondent does not chullenge the eonelysion
that the evidence found in his liome established probable cause to arrest
him. 8ee Brief for Respondent 17.

#The “seizure” issue In thi= ease should not be confused with the
“seureh’ iwsue presented in Véarra v, Mlineis, 444 U, 8. 85, In ¥barro
the police executing n search warrant for s public tavern detained and
gearched all of the customers who happeoed to be present. No question
concerning the legitimacy of the detention was raised. Rather, the Court
concluded that the search of Ybarra was invalid because the polies had
no reason to believe he had any special connection with the premises, and
the police had no other basis for suspecting that he was armed or in
pomsession of contraband, Bee 444 T1. 8, at B0-93. In this case, only the
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In assessing the validity of respgndent's detention, we note
first that it constituted s “seizupe'’ within the meaning of the
Fourth Amendment.® The State does not contend otherwise|
and the record demonstrates that respondent was not free to
leave the premises while the officers were searching his home:
It is also clear that respondent wag not formally arrested
until after the search wes completed, The dispute therefore
involves only the constitutionality of a pre-arrest “seizure”
which waa admittedly unsupported by probable cause,

In Dunaway v. New York, 442 U. 8. 200, the Court re-
affirmed the general rule that an official seizure of the person
must be supported by probable cause, even if no formal ar-
rest is made. In that case police officers located & murder
suspect at 8 neighbor's house, took him into custody and
transported him to the police station, where interrogation
ultimately produced a confession. Because the suspect was
not arrested until after he had confessed, and because he
presumably would have been set free if probable cause had
not been established during his questioning, the State argued
that the pre-arrest detention should not be equated with an
arrest and should be upheld as “reasonable” in view of the
serious charscter of the crime and the fact that the police
had an articulable basis for suspecting that Dunaway was
involved. Id, at 207. The Court firmly rejected the State's
argument, noting that “the detention of petitioner was in

detention is at issue, The police knew respondent lived in the house, and
they did not sexrch him until sfter they had probsble esuse to arrest snd
had done eo,

BTt s quite plain thet the Fourth Amendment governs ‘eeisures’ of
pereang which do not eventuate in 4 trip to the statiun house and prosecu-
lion for crime—'srrests’ in treditiona] termunclogy. It must be recog-
pimed that whenever n police officer secosts an individual and restrains his
reedom to walk away, be hay ‘seized’ that person” Terry v, Ohio, 392

8. 1,16,
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{mportant respects indistinguishable from a traditional arrest.”
1d, at 212" We stated:

“Indeed, any ‘exception’ that could cover a seizure as
intrusive as that in this ease would threaten to swallow
the general rule that Fourth Amendment seizures are
‘reasonable’ only if based on probable cause.

“The central importance of the probable-cause re-
quirement to the protection of a citizen's privacy al-
forded by the Fourth Amendment's guarantees cannot
be compromised in this fashion. ‘The requirement of
probable cause has roots that are deep in our history’
Henry v, United States, 361 U, 8, 08, 100 (1959), Hoes-
tility to seizures based on mere suspicion was a prime
motivation for the adoption of the Fourth Amendment,
and decisions immediately after its adoption affirmed that
‘eormmon rumor or report, suspicion, or even “strong rea-
son to suspect” was not adequate to support a warrant
for arrest.” [d., at 101 (footnotes omitted). The famil-
jar threshold standard of probable cavse for Fourth
Amendment seizures reflects the benefit of extensive ex-
perience accommodating the factors relevant to the ‘res-
sonableness’ requirement of the Fourth Amendment, and
provides the relative simplicity and clarity necessary to
the implementation of a workable rule, See Brinegar
v. United States, |338 U. 8, at 175-1761." [Id., st 213.

Although we refuged in Dunaway to find an exception that
would swallow the general rule, our opinion recognized that
gome seizures significantly less intrusive than an srrest have
withstood serutiny under the reasonsbleness standard em-
bodied in the Fourth Amendment. In these cases the intru-

* The Court noted that Dunuwsy was “taken from u neighbor's home
to & police ear, trnnsported to a police stution, wnd placed in an mterro-
gation room.” He wes not informed thut he was free to leave, he would
not have been free to leave and would have been physically restrained had
be attemupted (o do so. 442 U. 8, ut 212,
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gion on the citizen's privacy “was se much less severe” than
that involved in & traditional arrest that “the opposing ip-
terests in erime prevention and detection and in the police
pfficer's safety” could support the seizure as reasonable. M.,
at 200,

In the first such case, Terry v. Ohio, 392 U. 8. 1, the Court
recognized the narrow suthority of police officers who sus-
peet eriminal activity to make limited intrusions on an in-
dividual's personal security based on less than probable cause,
The Court approved a “frisk” for weapons as a justifiable
response to an officer’s reasonable belief that he was dealing
with & possibly armed and dangerous suspect.” In the sec-
oud such case, Adams v, Williams, 407 U. 8. 143, the Court
relied on Terry to hold that an officer could foreibly stop &
suspect to investigate an informant’s tip that the suspect
was armed and carrying narcotics. And in Uniled Sigles v.
Brigoni-Ponce, 422 U. 8, 8783, the Court held that the special
enforcement problems confronted by roving Border Patrol
agents, though not sufficlent to justify random stops of vehi-

*In uphulding the “frisk” employed by the officer in thut cmse, the
Court sssumed, withoot explicitly stating, that the Fourth Amendment
does not prohibit foreible stops when the officer has » ressunable suspicion
thut & efime hes been or is being committed. Bee id., st 32-33 (Harlan,
J., concurring). 7d, at 34 (Warre, J, concurring). In Adems v,
Williamas, 407 U. 8. 143, 146, the Courl made explicit what was implicit
in Terry:

“A brief stop of & suspicious individual, in order to determine hiv identity
of to maintain the status qup momentarily while gbtaining more informp-
tion, may be most reasonable in light of the facts known to the officer ut
the time."

See nlso United Stales v. Brignowi-Fonee, 422 U, B, 073; United Stabes v,
Cortes, — U. B. —.

*The Court noted that the informant's tip was insufficient to justify an
arrest or search based on probable cause under Spinelli v. United States,
393 U, B. 410, and Agwilar v. Terns, 378 U, 8, 108, but the miormation
Fearried enough indicin of relinbility to justify the officer's foreible stop
of Willinms." 407 T, 8., at 147.
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cles near the Mexican border to question their occupanta
about their citizenghip, id,, at 882-984" were adequate to
support vehicle stops based on the agents' awareness of spe-
cific articulable facte indicating that the vehicle contained
illegal aliens, The Court reasaned that the difficulty in pés
trolling the long Mexican border and the interest in controlling
the influx of illegal aliens justified the limited intrusion,
usually lasting no more than & minute, involved in the stop.
Id., at 878-880."" See also United States v. Corter, —
U8 —.

These cases recognize that some seizures admittedly cov-
ered by the Fourth Amendment eonstitute sueh limited in-
trugions on the personal security of those detsined and are
justified by such substantial law enforeement interests that
they may be made on less than probable csuee, so long as
poliee have an artieulable besie for suspecting criminal ee-
tivity. In these cases, as in Dunaway, the Court was apply-
ing the ultimate standard of ressongbleness emhodied in the

*1n several esses, the Court has eoncluded that the gheemce of any
articulable feets availuble to the officer rendered & detention unreason-
sb'e. In Deloware v. Prouss, 440 T. 8. 648, 663, the Court beld that
polire could not mske random stops of vehicles in order to check drivers
licenses nod vehicle registrations m the sbeetce of “artjculable and res-
sonable suspicion” that the moforist was unlivensed or the ear anregistered.
In Brown v, Terea, 443 U, B. 47, we held that & statute requiring indi-
vidusle to identify themselves wes uneonstitutions] as applied beeame the
police did not have sny rensonable suspicton that the petitioner had com-
mitted or wps commifting & crime.  Finslly, in Yharra v. inews, mpra, we
held thut police executing a search warrant at s tyvern could not invgke
Terry to Inek a patron uoless the officers bad individuslized suspicion
that the patron might be armed or dangerons.

1" The detention approved in Brignoni-Ponce did pol encompess & search
of the vehirle, The Court bad held in Almewin-Sancher v. Uniled Stales,
413 U. 8 268, thut such u seareh mus be supported by probshle eanse,
n United Stater v. Marimez-Fusrle, 435 U. 8 543, the Cotirt held thai
slops st permunent checkpoints involved sven = intrusion to & motorkst
than the detention by the roving pairol and thus & stop af such a checke
point need oot even he based oo eny individualised suspicion,
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Fourth Amendment.!* They are consistent with the general
rule that every arrest, and every seizure having the essential
attributes of a formal arrest, is unreasonable unless it is
supported by probable eause. But they demonstrate thaf
the exception for limited intrusions that may be justified
by special law enforeement interests iz not confined to the
momentary, on-the-street detention accompanied by a frisk
for weapons involved in Terry and Adgms'* Therefore, in

11 In his opinion for the Court in Terry, Chief Justive Warren identified

“the central inguiry under the Fourth Amendment™ as “the ressonuble-
neas in all the circumstances of the particular governmental invasion of a
citisen's pervonal security." 382 U. 8., at 19. Before analyging the spe-
cific stop end frigk involved in that case, he wtated:
“Fhe scheme of the Fourth Amendment becomes meaningful only when it
is aseured that at some point the conduct of those charged with enforcing
the lawes can be subjected to the more detached, neutral serutiny of &
judge who must evaluate the reasonableness of & particular search or seiz-
ure in light of the particular circumistences. And in making that assess-
‘ment it ig jmperative that the facts be judged against an ohjsetive stand-
ard: would the faets available to the officer ut the moment of the seizure
o the search “warrant &8 man of reasonable saution m the belief” that the
action taken was appropriate? Cf, Carroll v. United Stafes, 267 U. &
132 {1925); Beck v. Ohio, 370 U. 8. B9, 00-87 (1064)." 382 T, B, at 21-
22 (footnotes omitted).

 Jugrice WHITE, concarring in Dunaway, noted that Terry s not
“gn almost unique exception to & herd-and-fast stendard of probable
cause.” Rather, “the key principle of the Fourth Amendment is reason-
ublenese—the balpneing of competing interests” 442 U. B, at 218
{Wrire, J., concorriog), 1f the purpose underlying a Terry stop—in-
vestigating possible erimind] wetivity—is to be served, the police must
under certuin circumstances be whle to detain the individual for longer
than the brisf time period invelvedl in Terry and Adems, A= one com-
mentator oheerved:

Tt is clear thet there are severnl iovestigative technigues which may be
utilised effectively in the course of & Terry-type stop. The most cotmmon
is interrogation, which may include both s request for identification and
inquiry coneerning the suspicious conduet of the person detained. Bome-
times the afficer will communiente with others, either police or private
vitigens, in ao efort to verify the explanation lendered or to confirm the
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grder to decide whether this cass is controlled by the general
rule, it is necessary to examine both the charscter of the
official intrusion and its justification,

I

Of prime importance in assessing the intrugion is the fact
that the police had ohtained & warrant to search respondent’s
house for contraband. A nentral snd detached magistrate
hed found probable cause to believe that the law was being
violated in that house and had authorized a substantial in-
vagion of the privacy of the persons who resided there. "The
detention of one of the residents while the premises were
searched, although sdmittedly a significant restraint on his
liberty, was surely less intrusive than the search iteelf"
Indeed, we may safely assume thet moeet citizens—unless they
intend flight to avoid arrest—would elect to remain in order
to observe the search of their possessions. Furthermore, the
type of detention imposed here is not likely to be exploited by
the officer or unduly prolonged in order to gain more informa-
tion, because the information the officers seek normally will be

identification or determine whether a person of that identity k= otherwise
wantad. Or, the suspest may be detained while it ls determined if io fact
oo offense has ooourred m the ares, o proceas which might jovolve checking
certain premises, locating and examining objects nbandoned by the suspect,
or talking with other people I7 it is kmown that an offense has ocourred
in the area, the suspect may be viewed by witnesses to the crime. There
ts no remson to conelude thet sey investigntive methods of the type just
Hated are inhergntly objectionable: they might esst doubt upon the
reasonableness of the detention, however, if their use makes the perod of
detention unduly long or involves moving the suspeet to snother loeale”
8 W. LaFave, Search and Seizure § 02, pp. 36-37 (1678).

wigge the Court refternted just o few yesrs sgo, the ‘physical entry nf
the home i the chief evil ugainst which the wording of the Fourth Amend.
ment i direeted.” United Stafer v. ['nited Stotes District Court, 407 U, 8,
207, 313. And we have long adbered to the view that the warmant proce-
dure minimises the danger of needlesa intrusions of that sort.” Paplen v.
New York, 445 U, 8. 578 683086
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obtained through the search and not through the detenfion.'*
Moreover, because the detention in this case was in respond-
ent’s own residence, it could add only minimally to the publie
stigma associated with the search itself and would involve
neither the inconvenience nor the indignity associated with a
compelled vigif to the police station’® In sharp contrpst to
the custodial interrogation in Dunaway, the detention of this
respondent was “substantially less intrusive” than an arrest,
442 7. 8., at 210, |
In assessing the justification for the detention of an oe-
cupant of premises being searched for contraband pursuant
to & valid warrant, both the law enforoement interest and
the nature of the “articulable facts" supporting the detention
are relevant, Most obvious ig the legitimate law enforce-
ment interest in preventing flight in the event that inerim-
inating evidence is found, Lese obvious, but sometimes of
greater importance, is the interest in minimizing the risk of
harm to the officers. Althovgh no special danger to the
police is suggested by the evidence in this record, the execu-
tion of a warrant to search for narcotics is the kind of trans-
getion that may give riee to sudden violence or frantic efforts
to conceal or destroy evidenee. The risk of harin to both the
police and the occupants is minimized if the officers ro-tinely
exoreise unguestioned command of the situation. Cf. 2 W,

t Professor LaFave has noted that the reasomsbleness of a detention
may be determined in part by “[wlhether the poliee wre ditigently pur-
sulng & means of investigation which i likely to resdl-e the matter onc
wey or another very soon . " 3 W. LaFave, Bearch arnd Seizure §0.2, p.
40 [1978),

1% Moreover, unlike the ssizure in Dunoway, which was designed to pro-
vide an opportunity for interrogation end did lead to Dunaway's confes-
giom, the seizure in this roge is not Bkely 1o have coerrive asperts likely to
indu-e self-incrimingtion. _

1 We do not view the fact that respondent wog leaving his house when
the cffi~ets artived to be of rorsfitutional significance. The seimire of
ragpond=nt on the sde=walk outzide wag no more intrusive than the de
tention of these resdent= of the house that the police found inside.
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LaFave, Search and Seizure §49, pp. 150-151 (1978),
Finally, the orderly completion of the search may be
facilitated if the oceupants of the premises are present.
Their self-interest may induce them to apen locked doors or
locked eontainers to avoid the use of force that is not only
damaging to property but may III:I delay the completion of
the task at hand.

It is also appropriste to mmider the nature of the articu-
lable and individualized suspicion on which the police base
the detention of the occupant of a home eubject to & search
warrant. We have already noted that the detention repre-
sents only an inecremental intrusion on personal liberty when
the search of a home has been authorized by a valid werrant.
The existence of a search warrant, however, also provides an
objective justifiration for the detention. A judieial officer
has determined that police have probable cavse to believe
that someone in the home is committing & crime.. Thus a
neviral magistrate rather than an officer in the fisld has made
the eritical determination that the police should be given a
special arthorization to thrust themselves into the privacy
of & hom=" The connection of an oecupant to that home

1 Justice Jackson recogviasd the significance of this determination In
Johnson v, Uniled Stotes, 333 U, B, 10, 18-14:
“The point of the Fourth Amendment, 'which often ls not grasped by
geplous officers, 8 not that it denles lnw epforcement the support of the
ustml inferences which reasonuble wen draw from evidence. Itw protection
ronsists in requiring that those loferences be drawn by & neutral and de-
tached magistrate instend of bejng judged by the officer engaged in the
often competitive enterprise of ferreting out erime.  Any spsumption thut
evidence sufficlent to support a magistirate’s divinteresied determinntion
to isue u wesrch warrant will justify the officers in making & search with-
out o warrant would reduce the Amendment to a nullity and leave the
people’s homes secure only in the diserstion of police officers. Crime,
even in the privacy of one's own quarters s, of coutse, ol grave convern
to society, and the law allows wuch erime to be reached on proper showing.
The right of officers to thrust themselves into & home Is also & grave con-
eem, not only to the individuul bt ta u sovlety which choowes to dwell



79-1794—OPINION
)2 MICHIGAN v, SUMMERS

gives the police officer an easily identifiable and certain basis
for determining that suspicion of crimingl activity justifies a
detention of that eccupant,

In Payton v. New York, 445 U, 8. 573, we held that police
officers may not enter & private residence to make a routine
felony arrest without first obtaining a warrant. f:[n that case
we rejected the suggestion that only & gearch warrant could
adequately protect the privaey interests at stake, noting that
the distinetion between g senrch warrant and an arrest war- |
rant was far less significant than the interposition of the
magistrate’s determination of probable cause hetween the
gealour officer and the citizen:

“It i true that an arrest warrant requirement may
afford less protection then a search warrant requirement,
but it will suffice to interpose the magistrate’s determi-
nation of probable carse between the zealous officer and
the citizen. If there is sufficient evidence of a citizen's
participation in a felony to persnade a judicial officer
that his arrest is justified, it is constitutionsally reacon-
able to reguire him to open his doors to the officers of
the law. Thus, for Fourth Amendment purposes, an ar-
rest warrant founded on probable cauge implicitly carries
with it the limited authority to entsr a dwelling in which
the suspect lives when there is renson to believe the sus-
pect is within." 445 U, &, at 602-803.

That ht:'slding is relevant today, If the evidence that a eiti-
zen's res'd~nee is harboring contraband is sufficient to per-
suade & judiciel officer thet an invasion of the citizen’s
privaey is jrstified, it is constitutionally ressonable to require
that citizen to remain while officers of the law execute a valid

in ressonable security and freedom from surveillanee, When the right of
privecy must reasonably yield to the right of search is, as a rule, to be
decided by a judicial officer, not by a policeman or government enforee-
ment agent.” (Footnotes omitted.)
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warrant to search his home.* Thus, for Fourth Amend,
ment purpoees, we hold that s warrant to search for contra-
band * founded on probable cause implicitly carries with it
the limited authority to detain the occupants of the premises
while a proper eearch is conducted.®

Because it was lawful to require respondent to re-enter and
to remain in the house until evidence establishing probable
cause to arrest him was found, his arrest and the search in-
cident thereto were constitutionally permissible. The judg-
ment of the Supreme Court of Michigan must therefore be

It is 80 ordered.

the first instance by police officens enguged in the ‘often competitive enter-
prise of ferreting out crime.”’ * 442 U, B., at 213,

As Juwrics Warre noted in bis concurrence in Dunaway, if police are
mhﬂwwhbhmh.thehhmh;dthempuﬁuwmw
In the Terry principle “must in large pert be doos on & categorieal basis—
not m an Hhcuu—hr-uuhﬁbrhdi%pnﬁuuﬁm" 442
U. 8, st 219-220 (Ware, J, concurning). The rule we adopt today
does mot depend upon such an pd hoe determination, because the officer

“Wadnntdmiduwhﬂhﬂthemmﬂtmﬂhumiﬂddthe
search warrapt merely sothorised a eearch for evidenmpe. OCf Jwrcher v, =
Stanford Doily, 438 U. B. 547, 560. Bee aleo id, l.tﬂl{ﬂtlvlll‘. =
dissenting).

® Although specin]l circumetances, or possibly a prolonged detention,
might lead to & different conclusion in an ubususl cawe, we are pettunded
that thie routine detention of residents of s houee while ®t wes being
gearched for contrsband pursuant to a valid warrant is uot such & casé,

|
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Thank you for your letter commenting on Part III
of my proposed opinion. I would agree, of course, that
elther consent or exigent circumstances might justify
the detention of the occupants of a house that is being
searched without a warrant, but in this case I do not
believe elther of those justifications would be
sufficient. BSince the result in other cases may well
turn on the specific facts, I am inclined to think it
would be unwise to 5:5 to predict when the
justification would adegquate and when not., For
example, if a homeowner answers the door and consents
to an entry by the police, would it necessarily follow
that they could detain other residents of the house
while they conducted a search within the limits to
which the consent applied? Or, if they were in hot
pursuit of a fleeing felon who took refuge in a house,
is it clear that they could detain other occupants who
might have no connection with that person? In sum, I
would rather wait for cases of that kind before trying
to say too much about either exigent circumstances or
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I am certainly in general agreement with the printed
opinion you circulated on May 18th, and my concerns
reflect more those of "omission™ than "commission™. 1In
Part IITI of your opinion, beginning on page 9, although
you do not make it in terms the exclusive basis for
detaining the occupant of the premises, I think that

part could be read as virtually requiring a warrant issued
by a "neutral m e as e necessary s for any
detenti®n.” It seems tc me that exigent circumstances,

which have always been an exceptiShto tHeé warrant require-
ment and some of which are mentioned in that part of your
opinion, as well as consent of the type found in Schneckloth
v. Bustamonte, 412 U5, 218 (1972), would each justify
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interpreting Part III of your opinion, but from my first
reading of it it seems to be an unduly narrow justification
of the police aunthority to temporarily "freeze" the

status quoc under the circumstances present here.
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think the addition of the following footnote on page 10
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"17/ The fact that our holding today does not
rest on any special circumstances does not, of
course, preclude the possibility that comparable
police conduct may be justified by exigent
circumstances in a proper case. No such question,
however, is presented by this case."

Respectfully,
7

Justice Powell

cc: Justice Rehnquist
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CHAMBETE OF
JUBTICE JOHN PAUL STEVENS

May 20, 1981

Re: 79-1794 - Michigan v. Summers

Dear Lewls:

Pursuant to our conversation, which was prompted
by Bill Rehngquist's letter and my response, I should
think the additicn of the following footnote on page 10
should take care of the problem:

"17/ The fact that our holding today does not
rest on any special circumstances does not, of
course, preclude the possibility that comparable
police conduct may be justified by exigent
circumstances in a proper case. No such question,
however, is presented by this case.”

Respectfully,

Justice Powell
cc: Justice Rehnquist 3 VJ(I
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Sugreme Gonrt of the Hnited Siates
Washington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

vV

Re: 79-1794 - Michigan v. Summers

Dear John,
Please join me.

Sincerely yours,

\
-

Justice Stevens

Coples to the Conference



Supreme Qonrt of the Bnited States
Washington, B. (. 205%3

Cramores of
JUSTICE WILLIAM H. REHNGQUIST

May 21, 1981

Re: No. 78-1794 Michigan v. Summers

Dear John:
Please join me in your opinion of the Court.
Ein-::erel?,
Justice Stevens

Copies to the Conference
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Supreme Qo of Hye ‘,_Htﬁhh;tam
Waslingten, B. §. 205%3

CHAMBINS OF

THE CHIEF JUSTICE
June 3r 1981

768-1794, Michigan v. Summers

near John:

I join.

Regards,

Justice Stevens

Coples to the Conference



Supreme Qozurt of the ¥inited BtaTm
Mnshinglon, P. §. 20543

CHAMBERS QF
JUBTICE Wa. J. BRENNAN, JR. June 11, 1981

- RE: No.79-1794 Michigan v. Summers

Dear Potter:

Please join me,

S nmrefy.

/ )

F

Justice Stewart

cc: The Conference
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