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MR, CABALLERO:
We plead not guilty to the charge; |
THE COURT: -

Okdy, ‘the State may call its flrst witness.

MR, PATTON: B - 5
Officer Venegas. : a et Ty @
Zadhpry Lrg o ENRIQUE : VENEGAS, JR.

having been duly-sworn, testifled as follows, to-wit:

, “1 1o DIRECT EXAMINATION v e

BY MR. PATTON:

Q. Okay Officer, would you please state your full name to
the Court?

A, Enrique Venegas, Jr.

Q. And how are you employed Officer?

A, I'm a Police Officer for the City of El Paso.

Q. In what capacity are you employed by the City?:

A. Patrolman, ° y

Q. And were you so employed in that éapacity on or about
December 9, 19777 - ya

A, I was.

Q. Now on that date in’quaﬂtian, you came into_contact with
one Zackary Brown, is that correct?

A, That's correct.

Q. And you were driving down Magoffin Street by the 3000

th. block of Alameda?

-15=-
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Yes sir. e el ar aving <€ rhe

And that was at approximately 12:45 P.M. on December 9,
197772 . ' . J ' ) th

Yes it was. . Wonr ned i f ;

And on that date and time in question, while you were
‘driving down Magoffin, you had occasion to notice omne

Zackary Brown, is that correct?
That's correct.

Okay, will you please explain to the Court what led you
to first notice Zackary Brown?

Okay, we were patroling the area and we noticed the
e —

subject walking down the alley behind Alameda.

Behind Alameda, and you were driving on Magoffin, is
that correct?

Right, Magoffin.

And you had a view of the alley from the position of

yourself on Magoffin Street?

That's correct. sk ' i hie

Now, were you in a vehicle or were ym on foot?

We were in a vehiecle.. ¢ =

~ )

s there anyxpafticulgf.reasan,_what led you to first
notice Zackary Brown in that alley?

Well bééause we noticed him walking and that's a very

—— e —

high'drug... ne , ™ PLE

[ E—

MR. CABALLERO:

~16-
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- Judge, «I; object to the-characterization of the neighbor-

MR. PATTON:
0. Was there anyone else in that alley?
A, Yes sir, there was another subject-wearing an overcoat.
v TR Wﬁat did you'notice'about him, was there ‘anything
unusual? 3 E
A. He was limping,'and as we approached them, ‘théy seemed
‘¥ to separate, Or..... k ' i 1 Tty Lt
Q. 4. Had they been speaking to one another? ¥y muaracie
A. 4. We were unablé to tell that, if that had oecurred.
Q. '|rBut they were together, is that correct?
A. They were ‘either togeéther or they were going to be
?together.
Q. Wefe they walking toward one another?

A We couldn't tell, we just know that as socon as we drove
up, they just separated, and if they were going towards
each other, they went their separate wafs. or if they

¢. had been:together, they just. separated,
Q, Did they walk past one another?

1

‘hood in - one way or the other as high crime area, onhe of these

terminologies.. The man hasn't been charged with'anything but

failure to give his name. What people may do in the neigh-

L

borhood' is.totally irrelevant to the case. ek 4.3
THE COURT: - -

Okay, -overruled. ) '

.
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A, K I was unable -to see 'that. = 1.

Q.

Let'me ask you this. You saw Mr. Brown in the alley
|

: | 'along_withﬂthis.gthe;_pubjeut,;ﬂhgrphen£@id_yng_§£gp
i Zackary, Brown? . . ‘. KTt art |
b e
. Because it:iéqudlgpqpigiips and we had never seen that
subject in that area hefore.
Q. ﬁﬂ; was it so suppicious for him to be in that area?
A.. .Beéause of.,.,
MR. CABALLERO:- , _ S 3 T

Judge, -here again I have an objection to any character-

ization calling for some sort of conclusion that people
standing in an alley talking to one another, if that's what
they were doing, there's not even evidence that they were
doing that. That being someplace with anybody is suspicious,

there's no evidence of any crime. I object to any character-

lzation a8 that activity being suspicious when it's not.
THE COURT:

Okay; overruled, go ahaaﬁ.-
MR. PATTON:
Q. Okay, wyou stopped Zackary Brown, is that correct?
A, That's correct. '
Q. Is Mr. Brown in this courtroom today?
A. Yes he is.
Q. Would you please identify him fornthe, Court? 1
A. It's that gentleman sitting over there.

-18- 3'7
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A, Navy Blue. ey ERre T

Q. Your honbr,.ét this time I1'd I;Eé the ‘record ‘€o' reflect
that the witness has idéntified the ‘defendant 'in this
cause, ‘Zackary Browm.

THE COURT:

MR. PATTON: .

Q.

o O R . -

b

o @

What color jacket 1s he wearing?e "¢ L. | b 1y

The record will so reflect.

Now you were in your patrol car at the time, is that
correct, when you first noticed Mr. Brown?
Yes, -1 was. g | = ¢ ;
And did you get out of your patrol car and walk up to
the alley to where Mr. Brown was?

No, we drove up. ey -3 § Ldw T

And you got out of thepatrol car?

When we approached, yes.

And what did you ask Mr. Brown?

We asked him what His name was and what he was ‘'doing in
the alley? i . t gor, 3

Are these the only questions you asked him at that time?
At that time, yes.-

And did he tell you his name at that time?

No he did not.

Did+he give any reason why he wasn't going to tell you

his name?

S
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' while there in the alley, he refused on all occasions to

At. the beginning he did not.]: When he had his hands in

his pocket we also asked him if he would please take
his hands out.of his pchg;, and he did not the first
time}” The, second tiﬁ&-hEJdid, dnd that's when myr
partner patted him dowm.

Well: did he give you any reason why he didn't want to

telleyou whiat his name was?

No 'he .did not..

He just'refused to tell 'you his name and left it at
that?

The first couple of times we asked him, helrefused,
You asked him .for his name more than once?

Yes.,

And on those occasions which you asked him for his name

to .give you his name? . . peone, Tis
P —— ,
Correct.

Now, did you identify yourself as a police officer?
We were in uniform and we were in 'a patr¥ol .car, it was
obvious that we were police officers.

So you presumed tﬁat the defendant would realize from

your uniform and -also the wvehicle you were -driving, that

you were police officers?
Correct.

What was the Defendant's attitude during this time that

3=
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BY MR.

N

TP

£

you confronted him in-the alley? £

He was very''discourteous, he was yelling at us saying
that we had no righf,inu reason to stop him.

Atsall times were yuﬁ polite and courteous towards him?
Yes we 'were." '

And you"did give him ample opportunity to identify
himself at the scene, is that correct?

That's correct,

And what did you eventually do when he still refused to
identify himself?

We put hin under arrest, brought'him to Central Station
and booked him,

I have no further questions.

CROSS EXAMINATION

' CABALLERO: | e ¢ o s
Mr. Venegas, going back to the scene, this was daylight,
was it not? '

Yes sir.

In“fact, I think you said it was 12:45 P.M.?

Yes.

And what were the.weather conditions like?

Sunny and bright.

Now that part of town were you were, was the alley paved

or unpaved? . : 3

The alley was unpaved.

-21- .%2
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And 1t ‘has '‘a clear'viéw. In other words, if you're
poing down Magoffin Street, you can just go right inteo
the ‘alley, can you not?

Yes .,
You say you.saw-twoiindividuals at. first when you and

the other officer drove up to the scene, there were two

T

individuals in the alley, istthat correct? |
Correct.

This was on'Decembér 9th? L Yoo . (e
Yes,

And one of the individual's was wearlng a coat?
An overcoat,

Is that rare in E]l Paso? i

In_sunny weather it is,

In sunny weather it was, and did youleﬁer stop that
individual? e v

NG, 8 &6 atC= £l I Pk bhiv where 1

You never did, ;nd-when my client, Mr, Brown and the
other 'individual were.in thé alley, when you first saw
them, how far apart were'they? 

Couple of feet.

Couple of feet, and were they facing each other or were
their backs against each other? e 4
They were walking away from each other.

They were walking away from each other. At that point,

—

-22- y}
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?"

‘' How.old is Zackary?

4f that's the first thing YoU saw, yod don't know if
twﬁlbiopla were 3ust erossing ' each other in the alley
or not;.do you? :

No.

And you never did find out, did you?

No.
Was the orther individual, can you describe him by race?
It was a black man.

And could you describe Zackary Brown for me?

He’s a black male. Ll . thax?

Mid twenties, approximately mid twenties.
That part of town, 18 it rare to see black people in
that part of town?

r Y AT f‘l

No, ‘it"s not. : gve ek L
As 2 matter of fact, would I be correct in saying that
it's an area of town probably where more blacks congre-

gate than any other areaf? 5L

1 don't know if that's a fair statement.

You don't know whether or not the area on Alameda Street
right between PiE&rﬂStaﬂd three or four blocks east is
an area known to be frequented by blacks, officer?

It's frequented by blacks, but you said that it's the

most 'highly populated area by blacks, '

No, 1 sald frequented by blacks. Do you know of any

-

- 7
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other area in town where blacks hang out, you see more
blacks jthan you do on .Alameda Street beﬁyeen Piedras and
three blocks east officer?

Yesas.- ‘

What other area?

Dyer 'Street.

Dyer Street, lot of military people up there?

Yes.
So it would be fair fo say that those two areas are ones

where you gee more blacks than any other?
Yes,
Okay, so you see a black person in that part of town 4is

not unusual, is it?

No,it's not.

Have you seen, do you know every black that frequents
the Alameda area?

ﬂnﬁt of them. . . - g
You know Qﬂst of them, my question was, do you know
every one of them?

No.

And every time you meet a new one, .do you stop him to

ask his name?
No.

Did you, ‘was'there any action by my client that he was

armed or-committed a erime at that time?

-24- ‘Xj
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The only thing you wanted to do was stop him and ask him

his name? ' joas v s

Correct.

That!s all? L v R i it

Il'um‘:.'ﬁ'1;1-.1'1.""1 b V: : 44 ¢}

And that's what you did?
Yes.
And when you did stop him and he told you, he asked you

why 'did you stop me, isn't that true?

MOs! e ting?

Or words to that effeet, did he say you have no reasom
to stop me? L ted for thus el
Correct.

And -did you tell him you had a reason?

Just told him that he was walking in the alley and that
was a high drug problem area.

And you asked him for his name?

Corrects b oo

And 'did he; aside from what he may have said officer,
did he kick you or-become disorderly or push you or
anything like that?

No.: Wi e uay aing

And you didn't pat him down?

My partner patted him down. -7 Jare

-25- 4é
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Did he. find any weapons on him?
No,
Did you find any drugs on him?

“ﬂ. ISTe ‘s i B ET (A U i £

And once you found out he hadn't been committing a crime|,

and you asked him for his name again, did he give it to
you?

No. 1 A »

And what did you do then? .

We;arrestéd Rim. - gdad ;

And for what?

For fallure to ldentify.

How many people have you arrested for those things beforg

officer?

That was my first.

Thit was your first. 1Is it, how long have you been on
the force now? . ot

Since October,

In other ‘words, you'd: been on the force a2 little

more than a month or so, and you made your first arrest

for failure to identify?

Correct.
Have you made any since?
Make any since? ' g with

Have you arrested anvbody since then for failure to

i 47
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identify themselves?
ﬂo._ ' ' METER

Is'it a rare thing for someone in the Police Department
to arrest somebody f;r failure to identify?

I can only speak from my experience.

Well, from your experience?

Yes,

All right, when you go to Police School, ‘were you advisef
that it was a crime to refuse to give an officer a
person's name and address?
Yes. .

You were told that?

Yes, it's in the Penal Code,
All right, but when you go to school they tell you,
there are a lot of things in the Penal Code that,you may

not kpaw.abnut, but they told you though that was one
of the things in the Penal Codel

Co;rect:

And did they tell vou that 'if :someone, for: absolutely

whatever reason they had, refused to glve you, a police

officer, his name or her name, that you can then proceed
to arrest him and bock him?

Correct. . i . b

And that!s what you did with Mr. Brown?

Right.

7 .‘/3
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And .were you quq;-ﬁalﬁ,FIHQQIthen.that.yau shouldn't
have done :that .or- make sure that ‘someone committed a
crime, .ot you had reason ‘to believe they did, 'or anything
like thngi rast +. ! iy

No, I have not.

They've never told you otherwise? . §

No. L R P i Coltsnnt

The only reason 'you arrested him is because a person
refused to provide his name, is that correct? 1=
Right.

Where did you book my.client, Mr. Brown?

Where did 1 book him?

Yes sir?

County Jail, : Mol rding o e

El Paso County Jail, and.he was placed in there the same
as any other prisoner that you may have picked up for
‘committing a violation of some sort, is that correct?

Correct,.

And was there a bond placed on him? °

I believe so0: b |

Do you recall thé amount?

No.

Did you have any more involvement with the case- after
that®officer?

No, I°did not.

Y



2 5 o Now when my client was boocked at the County Jail, aside
2 from patting him which your partner had already conducted,
3 they searched him more thoroughly there, did they not,
4 while being processed in the-jail? {
5|A. Yes. : L
61Q.. And do you particiéipate in that process or is that
7 something done by the Sheriff of El Paso County?
8| A. We give him another search before we take him to jail.
91qQ. All-right, did you give my «client, Mr, Brown,. another
10 search?.
111 A. 1 believe he was taken to jail by my partner.
12| Q. By yaur partner!?
131 A, I don't quite recall.
14| Q.. Anyway he was searched again according to procedures?
léi A, Right.
16| q. Was anything found of an illegal nature?
17| A. No.
18| Q. Officer, after you made the arrest, because my client
19 refused to give you hi; name, when you were on the way
20 downtown to book him in the jail, he finally did tell
21 you what his name was, didn't he?
221 A, Yes. ,
23| Q. But he had already committed the violation, i& that
24 correct? s nt Hnnor,
25| A. Correct.
-29+~
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Q.  So once yob-had his'name, it didn’t help you'sany one
~ way or the other, did it? 5 8 ey, |
A. v:No. {,%- Rl : : o
Q. But- in your opinion, the way this law is written, the
erime had already been committed?
A. Correct.
Q. Pass the witness.
THE COURT: : ;
Q. .'Did you ever ask him what his residence address was?
A. Yes, we did.
0. Did he''refuse to tell you that?
A, 'Before we placed him under arrest, before we arrested
him, yeh, he réfused. ‘
Q:° Including his address?
A. Yes, .including his address.
MR. CABALLERO:
That's all we have, your honor.
THE COURT:
Q. Didn't you go teo Corporation Court to testify?
A. My partner went to Municipal Court I believe.
THE COURT:
Okay, does the State have anything further?
MR. PATTON:

The State rests, your honor.

MR. CABALLERO:

-30-
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to reurge our mition, which WE'fiIE& earlier, for dismissal,
and we just don't think the evidence is sufficient for a
1conﬁictinn? paraivery | IRneL YT o e % il
I:'rm: COURT-
Those motions are overruled.

MR. CABALLERO: :
!- Judge, ‘we have no evidence to present.
THE COURT: ' - : g

7 Then the State rests and the Defense rests, both your
motions are' denied.

MR. CABALLERO:

That's all I have, your honor.
THE COURT:
Okay, then the Defense rests?

%R.‘CAEALLERD:

Yes sir.vn”
THE COURT:
' And do both-sides close?
QR. PATTON ;
Yes sir. ‘ :
MR, CABALLERO:

Yes.sir.
QHE COURT :-. -
-1 Any argument. B

Judge,; we have a motion for acquittal, and alsc we want

.

¥
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MR. PATTON: Y SN c heea, I'm nor surd wherh
No argument, your honor. INT oL Rk sk
MR. CABALLERO: . . Ge ke £o L e w re wi
We have none.'Judg;.:wE've already stated our position.
THE COURT:

evidence on the punishment that either side wishes to present?

MR.

s

THE

THE

THE

Then.1"11l find the Defendant guilty. Is there any

CABALLERO: o
' 'No Judge, we have no further evidence.
COURT :.

'Does the State have any?

\

= -
- i A

PATTON: % i
No evidence, your honor.. o i

COURT: - ' ROTE a

Any argument about the punishment?

. CABALLERO:

None Judge.. .ntle: - & ]
PATTON : et 0 b oy

No, your honor.

COURT:

Does the Dafendaﬁt wish:to say anything?
BROWN: . : §

No, your honor,
COURT : ! L

Okay then, the punishment is a $45.00 fine and court

~92-

52



el

o |

8l

Xl

g1

gl

17

nnTern J
1

|

10
11
12
13
14
15
16

18
19
20

21|

22
23
24

25

= T ¥ T -

costs. Now, since I dé so few of these, I'm not sure whether
1 I impose sentence or whether the Defendant has ten days to

accept sentence, In case he does, does he want to wait ten

days or does he want ¥o waive the ten days?

L

MR. CABALLERO:
Judge, we will waive.

THE COURT:

Fe

| The Defendant so waives?

!
MR, BROWN:

Yes sir.
THE COURT:

Okay then, in case it's necessary, you're sentenced to
a fine of $45000 and court costs. Now we'll have to call the

Clerk up here. Now, once you have this commitment you. either

have to pay it or go to jail, or make some other arrangements.
'I -

M%. CABALLERO:
-] Judge, my 1nténti5; is to file ti;ely notice of afpeal
-aﬁd to ask this Court for a stay of the execution of the
sentence pending Ehe'ﬁppeallr

THE COURT:

| " Where are you going ta'éppeal. you can't appeal to the

Court of Criminal ‘Appeals?*
MR. CABALLERO:
- Yoot
Judge, we're going to file a notice of appeal to this

Court, and the Court of Criminal Appeals has no jurisdiction

_— ~
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and 1 assume it's going t6 be té the Supreme Court of the
United States.
THE COURT: . '

Then we'll consid&rithat the Judgment, the Court will
stay the Judgment; the execution of the fine pending your
perfection of the appeal to the United States Supreme Court.
Please prepare an order for:the Court to sign on the stay.
MR.. CABALLERO:

Yes sir.

THE COURT: 1
Now if this were an ordinary appeal, all that would be

stayed when you give your notice 'of appeal; but I don't know

what the status is singe it's under $100 fine. In case one

is needed, it's granted. Now; /we're here on the, :therels some

question now on ﬁhe notice of appeal that would bring this

case torthis Court from the Municipal Court, and there was

some delay.in the filing in this Court. And the Court Reportep
and the Court Secretary were all looking for thils appeal, aﬁd
we were notified by the Municipal Court that they had lost

the appeal bond in this matter. And I think perhaps we should
have some testimony th;t there was an appeal bond. Do you
want your client to testify?

MR. CABALLERQ: e 3

Yes, for those purposes Judge.

. ZACKARY BROWN

Y 5§
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v
BROWN frnm El Paso County Court
> o n

e > . 0 opinion}
Vot m
\

TEXAS State/Criminal I Timely

"'Q"i_ 1. SUMMARY: In this unusual appeal, an individual
v qb"" challenges the constitutionality of a Texas statute which

makes it a criminal offense to refuse to give one's name and
e S S o

address tc a police officer upon request,

e
-
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2. FACTS: Because there are no opinions in this case
—
and, as yet, no response, I must rely entirely on the juris-
dictional statement for the relevant facts. Two El Pasc police
officers saw appellant and another pedestrian walking down an
alley shortly after noon. The officers drove into the alley,
stopped appellant and asked him his name and what he was doing
in the alley. When he refused to give his name, appellant was
arrested for violation of Section 38.02 of the Texas Pensl
Code, which provides:
A person commits an offense if he intentionally

refuses to report or gives a false report of his
name and residence address to a peace officer

who has lawfully stopped hjm and requested the
informatiom,

Appellant was patted down but no weapons or contraband was
found, On the way to the jail, appellant did tell the officers
his name, but the officers told him that the violation was al-
ready complete.

Prior to trial, appellant moved in writing that the
statute was unconstitutional as overbroad and violative of
his Fifth, Fourth and First Amendment rights. The County

ourt at law denied this motion. At trial the arresting
officer apparently testified that he had noted that appellant
was a black male and that he stopped appellant because he had
not seen him in the area before. The officer admitted that

many blacks are found in that area of town. The officer



<5

apparently stated that he suspected no crime and just

—

wanted to stop appellant to ask his name.

Appellant was convicted and g}ned 45 dollars. Because

it appeared that no review could be obtained in“the Texas
Gourtlaf Criminal Appeals for a case involving less than
$100, appellant appealed directly to this Court.

3. CONTENTIONS: First, with respect to jurisdiction,

appellant states that the Texas Court of Criminal Appeals
has previously held that where one is fined less than $100
in a County Court at Law, there is no appeal to the Texas

Court of Criminal Appeals. Coates v. Texas, 398 S.W.2d 869

(Tex. Ct. Crim. App. 1957). Hence, the decree in this case
has been rendered "by the highest court of a State in which
a decision could be had" within the meaning of 28 U.S.C.
§1257(2). See Williams v. Florida, 399 U.S5. 78, 79 n. 5
(1970).

On the merits, appellant argues, first, that the statute
violates the First Amendment because it is vague and overbroad _15?
and unreasonably infringes on a protected form of expression - sileH

Tinker v. Des Moines Independent Community Scheel District,

393 U.S. 503 (1969). The vagueness of the statute is also
viewed as violative of the Due Process Clause of the Fifth

Amendment .

1/ Article 4.03 of the Texas Code of Criminal Procedure
provides:

The Court of Criminal Appeals shall have
appellate jurisdiction coextensive with the
limits of the State in all criminal cases.
This Article shall not be so construed as



Second, appellant contends that the statute authorizes
an unwarranted invasion of the right of privacy and is there-
fore violative of the Fourth Amendment. Fourth Amendment
benefits are not secure if one can be punished for refusing
to give one's name or address where there was no probable
causa Or even suspicion that one had committed a crime.

Finally, the Texas statute punishes silence and is there-
fore violative of the right to remalin silent granted by the

Fifth Amendment.

&4. DISCUSSION: The questions presented by this case

seem substantial. In its leading decision on street encounters,

Terry v. Ohio, 392 U.S. 1 (1968), this Court held that the

police could stop and, if necessary, frisk where they possessed
an articulable suspicion that a person had committed or would
commit a crime. To the extent that appellant here was de-
tained by the police, the "stop" would not appear to have been
permissible under Ig;gz.’gf Moreover, although Terry did not

deal with the right of the police to compel answers to their

1/ (continued)

to embrace any case which has been appealed from
any inferior court to the county court, the county
criminal court, or county court at law, in which
the fine Imposed by the county court, the county
criminal court or county court at law shall not
exceed one hundred dollars.

2/ 1f the stop here was not lawful, then it may be unneces-
sary to reach the constitutionality of the statute, for the
statute only applies where a person is ''lawfully stopped'.
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questions, Mr. Justice White, concurring, stated:

There 1s nothing in the Constitution which prevents
a policeman from addressing questions to anyone on
the streets. Absent special circumstances, the per-
son_gpproached may not be detained or frigsked b

may refuse Eo cooperate_and go o s way. However,
given the Propef circumstances, such az“%ﬁﬁse in this
case, it seems to me the person may be briefly de-
tained against his will wgile pertinent questions

are directed to him, Of course, the person stopped
18 not obliged to answer, answers may not be compel-
led, and refusal to answer furnished no basis for an
arrest, although it may alert the officer to the need
for continued observation.'" 392 U.S. at 34,

Mr. Justice Harlan, concurring, also seemed to recognize an
individual's "right to ignore his interrogator." 392 U.S. at
33,

This appeal would thus appear to ralse serious Fifth
as well as Fourth Amendment issues. In California v. Byers,
402 U.S. 424 (1971), the-ﬂnurt upheld a conviction based on

8 statute which required a driver involved in an accident

to leave his name and address at the scene. The Chief Justice's
plurality opinion reasoned that the statute did not wviolate

the Fifth Amendment privilege because It was directed at the
public at large and because the information obtained was non-

testimonial in character. Cf, Schmerber v. California, 384

U.8. 757 (1966). Justice Harlan, in a separate opinion neces-
sary to form the majority, reasoned that California statute
was constitutional because of the strength of its noneriminal
regulatory purpose. Although the information which the statute
compels here seems similar to that obtained in Byers, the

State's regulatory interest and the assurances that the statute
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A

will be broadly applied would appear to be much weaker.
Appellant's First Amendment claim does not seem substan-
tial. If the First Amendment 1s implicated by a police offi-
cer's question, then every Government question or guestion-
nalre would seem to implicate a First Amendment "right to
silence'". Nor does the statute seem unduly vague in the
traditional sense that it fails to give notice of the prohibited
behavior. Appellant may have an argument, however, that the
statute permits the police to arrest otherwise innocent citizens
almost at will, and therefore is subject to the arbitrary and

capriclous mlsuse of vagrancy statutes discussed in Papachistou

v. City of Jacksonville, 405 U.S. 156 (1972).
In sum, I think that appellant mounts a serious constitu-

tional challenge to the Texas statute. Whether this Court has
jurisdiction over this appeal will depend upon whether appellant
has accurately stated Texas procedural law. In additioem,

appellant’'s summary of the record - in particular, his assertion

that the police did not suspect him of a crime - may be challenged

by the State. In order to examine the quality and contents of
the record, I would call for the record as well as a response.
CFR.

There is no response.

June 8, 1978 Cole No Ops.






With respect to the issues of substance, the response
{in the form of a motion to dismisse or affirm) makes two main
arguments: (1) The phrase "lawfully stopped" in the statute under
which appt was prosecuted requires at least the existence of the

objectively-based suspicion necessary for a Terry v. Ohio
1

stop,” and that suspicion was present in this case; (2) there

is no Fifth Amendment problem with a statute requiring a person
subject to a Terry stop to give his name and address because this
information is not incriminating, but simply involves the taking
of non-testimonial eviéence such as blood samples, finger prints,
or handwriting exemplars, The state also argues that the case is

Ilnsubstantial because appt was subject only to a 545,00 €ine and

a class C misdemeanor conviction.

The reply to the motion to dismiss or affirm is not
particularly helpful; it primarily reargues the points made in
the petition.

THE FOURTH AMENDMENT ISSUE,

If the statute is construed as allowing a policeman to
stop a person and demand his name and address without any cause

whatsocever, then obvious Fourth Amendment problems exist. The

1. Terry, of course, focused on the suspicions needed to justify
a pat-down; it reserved the question whgther a stop solely for
purposes of interrogation was proper. Y That question was answered
in the affirmative in your opinion for the Court in
Brignoni-Ponce, cited in the following text. People still refer
to the kind of detention that occured here as Terry stops,
however, probably because it would be so awkward to say
"Brignoni-Ponce stop."




state denies that the statute has this meaning, although it

S — —
il ]

points to no state court cases construing it one way or the

other. My brief research reveals none. The record suggests that

the parties and the court were assuming that at least Terry
—— e — ——

suspicions are reguired under the statute, and the words

"lawfully stopped" make that the most plausible reading.

Even if the statute requires the proper level of
suspicion before the initial stop can be made, however, there
would still be a Fourth Amendment problem if the officers in this
case did not have such a suspiclon. The state asserts that
during trial, appt's lawyer "indicated that he assumed the
officers 'had some reason to make an initial stop and ask a
gquestion or so.'" The record suggests that this comment, taken
in context, may have been made simply for argumentative
purposes. The repiy doeaﬁ‘t comment on this allegation one way
or the other.

Whether the police actually had cause to stop appt is a 'T}“PL
fact-specific question not warranting plenary review. I believe,
however, that rather than simply declining to decide this

question, the Court should at least consider a summary reyersal,

The portion of the transcript attached represents the sum total

—

of the evidence against appt. To me it is patent that the

officers were "not aware of specific, articulable facts, together
with rational inferences from those facts, that reasonably
warrant{ed] suspicion" that criminal activity was afoot. United

States v. Brignoni-Ponce, 422 U.S5. 873, 884 (1975). The Court




might wish to dispose of the case on that basis rather than
having to face what I believe is the more difficult Fifth
Amendment issue that follows. B possible obstacle to such a

disposition, however, is that appt's counsel does not appear to

have argued the factual validity of the initlial stop very

——————

vigorously, if at all.

THE FIFTH AMENDMENT ISSUE.

Even if the initial stop of appt was fully justified,

there remains a troubling Fifth Amendment guestion in allowing .

L=
him to be Erimiiiiiszunisheilfor simply refusing to give his ’lgﬂgnmJ{

name and address when asked. Certainly the officers are entitled

to put the gquestion, but does a suspect have to answer it on pain
of a criminal conviction? The trial court pushed the prosecutor
rather hard on this question and got no good answers. But in the
end the judge seemed to shrink from so bold a move as declaring a
state statute unconstitutional.

The Court's decisions on what kinds of communications
fall within the scope of the Fifth Amendment are confusing at
best. I agree with the preliminary memo that Beyers is probably
distinguishable. There the requirement of giving one's name
after being involved in an auto accident was justified on the
ground that it was for a requlatory purpose not necesgsarily
linked to criminal investigation. The plurality distinguished
compelled communications "directed at a highly selective group
inherently suspected of criminal activities." A strong argument
could be made that those subject to a Terry stop fall within this

category.



If a suspect ils arrested, given his Miranda warnings,

then asked his name and address, my understanding of the law is

that he is not required to answer. Even though the questions are
s

e —y

routine and the answers are usually discoverable in other ways,
the information sought is still potentially incriminating (as
when the suspect is wanted on other charges, is a fugitive,
etec.), and, when demanded orally, it is testimonial. If an
arrestee is not required to divulge his name and address, neither
should the subject of a Terry stop be required to do so.

It is significant that what is at stake in this case is

not the exclusion of evidence for whatever crime appt may have

been suspected of committing, but a eriminal conviction for the

L 1

act of refusing to answer,

- —

—
Perhaps I am missing something obvious or approaching

this case incorrectly, but this case strikes me as an important
one. A similar statute is involved in No. 77-1680, Michigan v.
DeFilli , Bummer List 7, Sheet 3, although the precise issue
there is apparently focused on the exclusion of evidence gained
in a good faith arrest pursuant toc a statute later declared
unconstitutional by a state court.

I think the case should be discussed.
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1st DRAFT
Bagiroulated:
SUPREME COURT OF THE UNITED STATES

ZACKARY C. BROWN o STATE OF TEXAS

ON APPEAL FROM THE COUNTY OOURT AT LAW NUMHER TWOQ,
EL FPABQ ODUNTY

Ko, 77-6673, Devided Oetober —, 1078

Ma. Jvsrice MArsHALL, dissenting,

Appellant was convieted by the County Court of El Paso,
Tex., of violating § 3802 of the Texas Penal Code, which
prohibits &n individual from “ilutentionslly refus(ing] te
report or givling] & false report of his name and residence
address to a peace officer who has lawfully stopped him and
requested the information,” The court imposed a fine of $45.
Under Art. 4.03 of the Texas Code of Criminal Procedure,
review in state court was foreclosed heeguse appellant's fine
was less than $100,

The circumstances leading to appellant’s arrest are not in
dispute. Shortly after noon on December 8, 1977, two I
Paso policemen on patrol saw appellant and another person
walking away from each other in an alley. The officers drove
into the alley, stopped appellant, and asked him for his name
and an explanation of what he was doing in the alley, When
appellant refused to identify hiinself, he was arrested, searched,
end taken to the station for booking. The search revealed no
weapons or contraband.

Accarding to the officer who testified at trial, appellant was
stopped beeause he was a black male in his mid-twenties whom
the officers had not recoguized and whose presence in the alley
therefore seemned “suspicious.”” The officer acknowledged that
there had been no reports of crime in the area, that he had
been unable o tell whether appellant and the other pedestrian
had met or spoken to eadh other in the alley, and that thers
was nothing in appellaut’s conduet to suggest thet he was
srined or had conmitted a erime, Nor was it unusual, the




2 BROWN u. TEXAS

officer eonceded on eross-examination, for blacks to frequent
the area of El Paso in which appellant had been apprehended.

This Court recpgnized in Terry v. (Jhio, 302 T, 5, 1, 18
(1968), that anh individual's reasonable expectation of privacy
under the Fourth Amendment is implieated “whenever a police
officer accosts [him] and restrains his freedom to walk away.”
To justify such an intrugion, the officer must point to “speeifie
and articulable facte which, taken together with rational infer-
ences,” would *‘warrant & man of reasoyable eaution in the
helief* that the action taken was appropriate.” JFd., at 21-22
Appellant here was stopped for no apparent or articulable
reasoll other than his age, race, and proximity to an uniden-
tifiedd pedestrian. There was simply nothing incongruous in
appellant’s appearanhce or presence in the area to arouse
sugpicion. TTnder such circumstances, appellant’s stop evinces
the same quality of randoin intrusiveness which this Court has
previously refused to eountenance except at the border or its
functional equivalent. Compare United States v. Brignoni-
FPonce, 422 11, 5, 873 (1875}, Umited States v, Ortiz, 422 T, 8,
891 {1975), and Almeida Sanchez v. United States, 413 U, 8,
266 (1973) with Uniled States v, Martinezs-Fuerte, 428 U. 5.
543 (1976).

Bince § 38.02 proseribes silence only in the face of inquiries
made pursuant to a lawtul stop, the burden was on the State
to establish that the questioning wss within the constitu-
tional limita established by Terry. I see nothing in the papers
hefore me to suggest that the State in fact made such &
showing. To conviet on a record wholly devoid of evidentiary
gupport for an esseutial element of the offense violates the
most fundamental tenets of due process. See Thompson v.
Louiswille, 362 U. 8. 199 (1960), Gorner v. Louisiana, 368 U, 5.
157 (1061).

Accordingly, T would treat this appeal as a petition fop
vertiorari and set the case down for argument.
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JUSTICE W J. BRENNAN, JR.

RE: No. 77-6673 Brown v. Texas

Dear Thurgood:
Please join me in the dissenting opinion you have

prepared in the above.

Sincerely,

Mr. Justice Marshall

cc: The Conference
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TO: Mr. Justice Powell
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According to the attached papers, although Mr, Justice

RE: Brown v. TEXAS, No. 77-6673

Marshall was the only one in favor of noting jurisdiction in this
case at conference, his proposed dissent has persuaded Mr.
Justice Brennan to join him, and TM has now asked that the case
be relisted.

As T mentioned in my supplemental memorandum, I think
the Court should accept the state's reading of the statute that
it requires at least "Terry suspicions"™ to justify the initial E

stop. Thus, there is probably no facial Fourth Amendment prablem! P.g

here. Although I have serious doubts that the officer actually J
had such suspicions when he stopped Brown, whether the statute
was constitutionally applied with respect to the Fourth Amendment
is a fact specific gquestion not worthy of plenary review.

The Fifth Amendment guestion is more substantial. It

seems highly guestionable that the state constitutionally may
criminalize the failure to speak to an officer who is q@h#

investigating one for suspected illegal activities.



TM seems not to get past the Fourth Amendment issue in
\—'—_—‘dﬂ-\.u_d\“_—\____—__—._.—-l—'—-'-__-._

his dissent. For the reasons noted above, I do not recommend

that you join him on that basis. Although I do think the Pifth
Amendment guestion may be worth review, I assume from your wvote

at conference that you disagree. Unless you have second thoughts
or wish to bring the Fifth Amendment problem to the attention of
TM or the Conference, I think you should therefore adhere to your

original wvote.
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Dear Thurgood:
Please join me in the dissenting opinion you have

prepared in the above.

Sincerely,

iy,

Mr. Justice Marshall

cc: The Conference
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The Chief Justice

cc: The Conference
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1st DRAFT Eirculated:
SUPREME COURT OF THE UNITED STATRE =% -

ZACKARY C. BROWN #. 8TATE OF TEXAS

0¥ APPEAL FTROM THE COUNTY COURT AT LAW NUMBER TWQ,
EL PABRO OBTUHTY

No. 77-8073, Decided Ootober —, 1978

Me, Josticr MarssaLn, dissenting,

Appellant was convieted by the County Court of El Paso,
Tex., of violating § 38.02 of the Texas Penal (Code, which
prohibits an individueal from “intentionally refug[ing]
report or giv[ing] a false report of his name and residence
address to a peace officer who hes lawfully stopped him 'and
requested the information,” The eourt imposed a fine of $43,
Under Art. 403 of the Texas Code of Criminal Proeedure,
review in state court was foreclosed beeguge appellant's fine
was legs than $100.

The cireumstances leading to appellaut's arrest are not in
dispyte, Shortly after ngon on December 8, IN77, two E}
Paso policemen ot patrol saw appellant entd another person
walking away from each other in an alley. The officers drove
into the alley, stopped appellant, and asked him for his nane
and an explanation of what he was doing in the alley, When
appellant refused to identify himself, he was arrested. searphed,
and taken to the station for booking. The search revealed ue
weapons or eontraband.

According o the officer who testified at trial, appellant was
stopped because he was a black male in his mid-twenties whom
the officers had not recognized and whose presence in the alley
therefore seenied “suspicivus.” ‘The officer acknowledged that
there had been no reports of erime in the ares, that he had
been uuable to tell whether appellant and the other pedestrian
had met or spoken to each other in the alley, and that there
was nothing in appellani’s conduct to suggest that he was
arined or had conmitted & orime. Nor was it unusual, the

2 9 SEP W/8




2 BROWN v, TEXAS

officer coneeded on cross-examination, for blacks to frequent
the area of ! Paso in which appellant hagd been apprehended,

This Court recognized in Terry v. Jhio, 302 U. 8. 1, 16
(1968], that an individual's reasonuble expectation of privacy
under the Fourth Amendment is implieated "whenever g polioe
officer accosts [him| and restraing his freedom to walk away.”
To justify sueh an intrusion, the officer muet point to “spesific
and artieulable facts which, taken together with rational infers
ences.” would “ 'warrant a man of reasonable caution in the
belief’ that the action taken was appropriate.” [d., at 21-22,
Appellant here was stopped for uo apparent or articulable
reason other than his age, race, and proximity to an uniden-
tified pedestrian, There was simiply nothing ineongruous i
appellant’s appearpnce or presence in the areg to srousp
suspicion.  Tnder such circumstances, appellant’s stop evinees
the same guality of randomn intrusiveness which this Court hes
previously refused to countenance exeept at the border or its
funetional equivalent, Compare UUnited Stales v, Brignoni-
Ponce, 422 U, 8. 873 (1975), Umied Stales v. Ortiz, 422 U, 8,
801 {1975). and Almeida Sanchez v, United States, 413 U, 8,
266 (1973) with United States v, Martings-Fuerle, 428 U, 8,
543 (1976).

Sinpe & 38.02 proseribes gilence only in the face of inguiries
made pursuant to g lawful stop, the burden was on the State
to establish that the questioning was within the constitu-
tionel limits established by Terry. 1 see nothing in the papers
before me to suggest that the Stpte in fact made such &
showing. To eoyvict on a record wholly devoid of evidentiary
support for an essential element of the offense violates the
most fundamental tenets of due process. See Thompson v.
Lowsville, 362 U. 5. 150 (1960}, (Farner v. Louisiana, 368 U. 8.
157 (1961),

Aceordingly, T would treat this sppeal as & petition for
certiorari and set the case down for argument.
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SUPREME COURT OF THE UNITED STATES

ZACKARY C. BROWYN v. STATE OF TEXAS

ON APFEAL FROM THE COUNTY CQURT AT LAW NUMRBER TWO,
EL PABOD COUNTY

Ko, 77-8873. Decided Ovctober —, 1076

Mg Justice MarsuaLL, dissenting.

Appellant was convieted by the County Court of El Paso,
Tex., of violating § 38.02 of the Texas Penal Code. which
prohibits an individual from “intentionally refus[ing] to
report or giv[ing] a false report of his name and residence
address to a pesce officer who has lawfully stopped him and
requested the information.” The court imposed a fine of $43.
Under Art, 403 of the Texas Code of Criminal Procedure,
review in state court was foreclosed because appellant’s fine
wes leas than 8100,

The cireumstances leading to sppellant’s arrest are not in
dispute, Shortly sfter vioon on December 8, 1977, two El
Paso polieemen on patrol saw sppellant and another person
walking away from esch other in an glley. The officers drove
‘into the alley, stopped appellant, and asked him for his name
and an explanation of what he was doing in the alley. When
appellant refused to identjfy himself, he was grrested, searched,
and taken to the station for booking. The search revealed no
weapons or contraband.

According to the officer wha testified at trial, appellant was
stopped because he was a black male in his mid-twenties whom
the officers had not recogniped and whose presence in the alley
therefore seemed “suspicious.” The officer acknowledged that
there had been no reports of crime in the srea. that he had
been unable to tell whether appellant and the other pedestrian
had met or spoken to esch other in the alley, and that there
was nothing in appellant's conduct to suggest that he was
armed or had committed a erime, Nor was it unusual, the
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2 BROWN v, TEXAS

officer conceded on ecross-examination, for blacks to frequent
the area of El Paso in which appellant had been apprehended.

This Court recognized in Terry v. Ohio, 382 T. 8. 1, 16
(1968}, that an individual's reasonable expectation of privacy
under the Fourth Amendment is implicated “whenever a police
officer accosts [him] and restrains his freedom to walk away.”
To justify such an intrusion, the officer must point to “specific
and articulable facts which, taken together with rational infer-
ences,”’ would “ ‘warrant & man of reasonable caution in the
belief' that the aetion taken was appropriate.” Id., at 21-22,
Appellant here was stopped for no apparent or articulable
reaspn other than his age, race, and proximity to an uniden-
tified pedestrian. There was simply nothing incongrucus in
appellant's appearance or presence in the area to arouse
suspicion, Under such circumstances, appellant’s stop evinces
the same quality of random intrusiveness which this Court has
previously refused to countenance except at the border or its
funetional equivalent. Compare [nited States v. Brignoni-
Ponce, 422 U. 8. 873 {1975), United Stafes v. Orkiz, 422 U, 8,
BO1 (1975), and Almeida Sanchez v. United Stotes, 413 T, 8,
266 (1973) with United States v- Martinez-Fuerte, 428 17, 8,
543 (1876).

Since § 38,02 proscribes silence aply in the face of inquiries
made pursuant to a lawful stop, the burden was on the State
te establish that the questioning was within the constitu-
tional limite established by Terry. [ see nothing in the papers
before me to suggest that the State in faet made such a
showing.

Accordingly, T would treat this appeal as a petition for
tertiorari and set the cage down for argument,
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ZACKARY C. BROWN v STATE OF TEXAS
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No 77-6873 Decided October —, 1978 9 ’

Mg. Juatice STEVENS, dissenting. ¢ w

The questions presented by the jurisdictional statement and )
record in this case all relate to the constitutionality of § 38.02
of the Texas Penal Code, Because the Court has not pre-
viously congidered the constitutionality of such a statute, I
would note probable jurisdietion and set the case for argument
instead of deciding the merits summarily. However, | eannot
join Mg, JuaTicE MARsHALL's dissenting opinion. Appellant
har not contended in this Court that his conviction is unean-.
stitutional under the holding in Thompson v. Loutsville, 362
U, 8, 189, [n fact, that case is inapplicable here because the
record is not “wholly devoid of evidentigry support” for the
reasonable suspieian element of the offense.® Supra, af —.

*Az is clear from the evidenpe deseribed in Me, Jvaricm MamemaiL's
opinion, the cofduct witnessed by the polies officer in the alley was
characteristic of & just-completed nureoties tranaaction, Whother or not
that evidence way sufficient to justify s finding that the offierr's suspivion
wae reasonable, 1t plainly satisfies the constitutional requirement artiou-
lated m Thompeon v. Louwsville, suprs, that a judgment must have some
evidentiary suppér.
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Re: No, 77-6673 - Brown v. Texas

S

Dear Thurgood:

1 could give sympathetic consideration to a summary
reversal in this case, If there are insufficient votes for this,

I would hold it for 77-1680, Michigan v. DeFillippo. My
third preference would be to note and have the case argued

with DeFillippo.

Sincerely,

e

Mr. Justice Marshall

cc: The Conference
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CHAMBERS OF Uctnber 12’ 19?5

JUSTICE BYRDON R WHITE

Re: 77-6673 - Brown v. Texas

Dear Thurgood,

I doubt that I would vote to dismiss
this appeal since, like Brother Stevens,
I am interested in the question of the
validity of the underlying statute. That
issue is somewhat similar to the question
we may reach in Michigan v. De Fillippo,
No. 77-1680, in which certiorari was

ed on October 2. 1 would at least

¢ %olg this case for De Fillippo, although
could note and have the two argued to=-
gether.

If the appeal is dismissed, I would
not grant certlorari to review the facts
underlying the stop.

Sincerely yours,

Mr. Justice Marshsll

Copies to the Conference
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LFP/lab 1/29/79 No. 77-6673 Brown v. Texas

To: Bric Date: January 29, 1979
From: L.F.P,, Jr, J deic nled Haie - Ares
i I did

A" higpart. WA o b s

Appellant was convicted and fified for violating ’
Section 3802 of the Texas Penal Code that makes it an
offense for refusing to give one's name and residence upon
being "lawfully stopped®™ by the pollice.
The prosecuting attorney at the beginning of the
de novo trial in a court of record, conceded that the "stop
and request for name" could be made only if there was a
"lawful stop™. App. 15. The evidence in the Appendix makes

it clear that there was no rc:!gg_for the police to stop

appellant other than his presence in a2 "high drug problem
et e et ¥
area®, The officer conceded he had no reason to think

appellant had committed a crime or carried a weapon. App.

28-31.,

In light of the foregoing, I am not at all sure
that this case presents the issue which prompted us to grant
it. If there was no reason to stop appellant, and the
prosecuting attorney concedes that the statute applies only
where there has been a "lawful stop", possibly this is a
DIG.

Apparently there has been no interpretation by a

Texas appellate court of the statute or of the phrase



"lawful stop".

In any event, I will not need a bench memorandum

in this case.

I will want to be briefed by my clerk.

L.F.P., Jr.
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1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 77-6673

Zackary C, Brown, Appellant, | On Appeal from the County
v, Court at Law Number Two,
State of Texas, El Paso County, Texas.

T P“"Q [June —, 1979]

Mr. Crgr Justioe Bureen delivered the opinion of the
T wedd Court,
e This appeal presents the question whether appellant was
d""“ - validly convieted for refusing to somply with a policeman’s
@P& demand that he identify himself pursuant to a provision of
the Texas Penal Code which makes it a erime to refuse such
identification on request,

I
M ﬁ'z 45 on the afternoon of December 9, 1977, officers

egas and Sotelo of the El Paso Police Department were

eruising in a patrol car. They observed appellant and another

M man walking in opposite directions away from one another in

an alley. Although the two men were & few feet apart when

they first were seen, officer Venegas later testified that both

’ officers believed the two had been together or were about to
meet until the patrol car appesred.

The ear entered the alley, and officer Venegas got out and
asked appellant to identify himself and explain what he was
doing there. The other man was not questioned or detained.
The officer testified that he stopped sppellant because the
situation “locked suspicious and we hed never seen that sub-
ject in that area before.” The area of El Paso where appel-
lant was stopped has s high ineidence of drug traffic. How-
ever, the officers did not claim to suspect appellant of any
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specific misconduct, nor did they have any reason to believe
that he was armed,

Appellant refused to identify himeself and angrily asserted
that the officers had no right to stop him. Officer Venegas
replied that he was in a “high drug problem area’; officer
Sotelo then “frigked” appellant, but found nothing.

When appellant continued to refuse to identify himself, he
was arrested for violation of Texag Penal Code Ann, § 38.02
(a), which makes it a criminal act for a person to refuse to
give his name and address to an officer “who has lawfully
stopped him and requested the information.”' Following
the arrest the officers searched appellant; nothing untoward
was found.

While being taken to the El Paso County Jail appellant
identified himself. Nonetheless, he was held in custody and
charged with vidlating § 38.02 (a). When he was booked he
was routinely searched a third time. Appellant was sonvieted
in the El Paso Municipal Court and fined $20 plus court costs
for violation of §38.02, He then exercised his right under
Texaz law to a trial de novo in the El Paso County Court,
There, he moved to set aside the information on the ground
that § 38.02 {(a) of the Texas Penal Code violated the First,
Fourth, and Fifth Amendments and was unconstitutionally
vague in violation of the Fourteenth Amendment. The
motion was denied. Appellant waived jury, and the court
convicted him and imposed a fine of $45 plus court costs,

Under Texas law an appeal from an inferior court to a
eounty court is subject to further review only if & fine ex-
ceeding $100 is imposed, Texas Code Crim. Proe. Ann., Art.
4,03 (Vernon), Aceordingly, the County Court's rejection of

1 The entire sectinn reads ns follows:

‘UE 3802, FAILURE TO IDENTIFY A8 WITNESS

“{a) person commits an pffense if he intentionally refuses to report or
gives & false report of his name and tesidence widdress to a peace officer
who has lawfully stopped him and requested the information,'
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appellant’s constitutional elaims wag a decision “by the highest
court of a State in which & deeision could be had.” 28T §, C.
§1257 {(2). On appeal here we noted probable jurisdiction,
— T, B, — (1978}, We reverse.

IT

When the officers detained appellant for the purpose of
requiring him to identify himself, they performed & geizure of
his person gubjert to the requirements of the Fourth Amend-
ment. In eonvieting appellant, the County Court necessarily
found as a matter of faet that the officers “lawfully stopped”
appellant, Bee Texas Penal Code Ann, § 38,02, The Fourth
Amendment, of course, “applies to all seizures of the person,
ineluding seizures that involve only a brief detention short of
traditional arrest, Daviz v. Missizssippl, 384 T7, 8. 721 (1869) ;
Terry v. Ohio, 302 U, 8. 1, 16-19 (1968). ‘[Wlhenever a
poliee officer aceosts an individual and restraing his freedom to
walk away, he has “seized” that person.' id., at 16, and the
Fourth Amendment requires that the seizure be ‘reasonable.””
United States v, Brignoni-Ponee, 422 U, £, 873, 878 (1975).

Reasongbleness depends “on & balanee between the publie
interest and the individual's right to personal security free
from arbitrary interference by law officera” Pennsylvania v.
Mimms, 434 U, 8. 108, 108 {1977} ; I'nited Staies v. Brignoni-
Ponce, supra, at 878, Consideration of the constitutionality
of a seizure involves a weighing of the gravity of the publie
conecerns served by the gelzure, the degree to which the seizure
advances the public interest, and the severity of the interfer-
ence with individual liberty, Bee, e g, id,, at 878-883.

A central concern in belancing of these eompeting con-
siderations in & variety of settings has been to assurc that an
individual's reazonable expeetation of privacy is not subject
to arbitrary invasions solely at the unfettered discretion of
officers in the fleld. Sec Delaware v, Prouse, 440 U, 5. —,
— (1979 ; United States v, Brignomi-Ponce, supra, at 882,
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To this end. the Fourth Amendment requires that a seizure
must be based on specifie, objective facts indicating that so-
ciety’s legitimate interests rnquire% arrest of the particular
individual, or that the arrest must be carried out pursuant to
a plan embodying explicit, neutral limitations on the condoet
of individual officers. Delaware v, Prouse, supra, at ——, See
United States v, Martinez-Fuerte, 428 U, 8 543, 538-562
{14976},

The State does not contend that appellant was stopped pur-
suant to & practice embodying neutral eriteria, but rather
maintains that the officers were justified in stopping appellant
because they had a “reasonable, articulable suspicion that a
erime had just been, was being, or was about to be coms
mitted,” We have recognized that an officer may detain a
suzperet briefly for guestioning although he does not have
“probable cause” to believe that the suspeet is nvolved in
eriminal activity, as iz required for a traditional arrest,
[United States v. Brignoni-Ponce, sipra, at 880-881, See
Terry v. Ohio, 392 U, 8. 1. 25-26 (1968), However, we have
required the officers to have a reasonable suspicion, based on
objective facts, that the mdividual is invelved in eriminal
activity, Delaware v, Prouse, supra, at —; Unilted Stales v.
Brignoni-Ponce, supra, at 882-883: see also Lanzeita v. New
Jersey, 306 U, 5. 451 (1938),

None of the circumstances preceding the officers’ detention
of appellant justified a reasonable suspicion that he was in-
volved in eriminal conduct, Officer Venegas testified at
appellant’s trigl that the situstion in the alley “locked sue-
pieious,” but he was unable to point to any facts supporting
that eouclusion. There is no indieation In the record that it
was ununsual for people to be in the allsy., The fact that
appellant was in & neighborhood frequented by drug users,
standing aloue, is not & basia for eoncluding that appellant
himsell was engaged in eritninal eondvet. In short, the ap~
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pellant's activity was no different from the activity of other
pedestrians in that neighborhood. When pressed, officer
Venegas acknowledged that the only reason he stopped ap-
pellant was to ascertain his identity. The record suggests
& desire, not wholly unreasonable in itself, to assert a police
presence,

In the absence of any basis for suspecting appellant of mis-
conduet, the balance between the public interest and appel-
lent’s right to personsl security and privacy tilts in favor of
freedom from police interference, The Texas statute under
which appellant was stopped and required to identify himgelf
is designed to advance a weighty social objective in large
metropolitan centers: prevention of eriime. But even assuin-
ing that purpose is served to some degree by stopping and
demanding identification from an individual without any
specific basis for believing he is involved in eriminal activity,
the guarantees of the Fourth Amendment do not allow it
When such a stop is not based on objective ecriteria, the risk
of arbitrary and abusive poliee practices exceeds tolerable
limits, Bee Delaware v, Prouse, supra, at — (slip op., at
12-13).

The application of Texas Penal Code Ann, § 38.02 to detain
appellant and require him to identify himself violated the
Fourth Amendment hecause the officers lacked any reasonable
suspicion to believe appellant was engaged or was about to
engage in eriminal eonduet,” Accordmgly, appellant may not
be punished for refuszing to identify himself, and the conviction
is reversed.

Reversed.

® We need not decide whether an individual may be punizshed for refus-
ing to identify himself in the context of a luwful investigatory stop which
satigfies Fourth Amendment requirements, See Terry v, Ohig, 502 T, B, 1,
o4 (1968} (Warre, J,, concorring). The County Court judge who con-
virted appellant was troobjed by this guestion, as shown by the collogquy
get out in the Appendis,
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APPENDIX

“THE COURT: , .., What do you think about if you step
& person lawfully, and then if he doesn’t want to talk to you,
you put him in jail for committing a erime,

“MR. PATTON [Prosecutor]: Well first of all, T would
question the Defendant's statement in his motion that the
First Amendment gives an individual the right to silence,

“THE COURT: ... I'm asking you why should the State
put you in jail because you don't want to say anything.

“MR. PATTON: Well, I think there's certain interests that
have to be viewed,

“THE COURT: Okay, I'd like you to tell me what those
are.
“MR. PATTON: Well, the Governmental interest to main-
tain the safety and security of the society and the citizens to
live in the society, and there are certainly strong Governmen-
tal interests in that direetion and beeause of that, these inter-
ests outweigh the interests of an individual for & certain
amount of intrusion upon his personal liberty., T think these
Governmental interests outweigh the individual's interests in
this respect, as far as simply asking an individual for his name
and address under the proper cireumstances,

“THE COURT: But why should it be a orime not to
answer?

“MR. PATTON: Again, 1 can only eontend that if an
answer I8 not given, it tends to disrupt.

“THE COURT: What does it disrupt?

“MR, PATTON: I think it tends to disrupt the goal of this
society to maintain security over its eitizens to make sure they
are secure in their gning and their homes,

“THE COURT: How does that secure anybody by forcing
them, under penalty of being prosecuted, to giving their name
and address, even though they are lawfully stopped?

“MR. PATTON: Well 1, you know, under the cireumstances
in which some individuals would be lawfully stopped, it's pre-
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sumed that perhaps this individual is up to something, and
the offieer is doing his duty simply to find out the individual's
name and address, and to determine what exactly is going on.

“THE COURT: I'm not questioning, I'm not asking
whether the officer shouldn't ask questions. I'm sure they
should ask everything they poesibly could find out. What
I'm asking is what's the State's interest in putlting a man in
joil because he doesn't want to answer something, 1 realize
lots of times an officer will give a defendant a Miranda warn-
ing which means & defendant doesn’t have to make a state-
ment, Lots of defendants go shead and confess, which is fine
if they want to do that. But if they don't confess, you can’t
put them in jail, can you, for refusing to confess to a erime?”
App. 15-17 (emphasis added).
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Zackary C, Brown, Appellant, /On Appeal from the County
v Court at Law Number Two,
State of Texas. El Paso County, Texas,

[June —, 1979)

Mg, Cmier JusTice Buncer delivered the opinion of the
Court,

This appeal presents the question whether appellant was
validly convioted for refusing to comply with & policeman’s
demand that he identify himsell pursuant to & provision of
the Texas Penal Code which makes it & crime to refuse such
identification on request.

I

At 12:45 on the afternoon of December 9, 1977, officers
Venegas and Sotelo of the El Paso Police Department were
eruising in a patrol car. They observed appellant and another
man walking in epposite directions away from one another in
an alley. Although the two men were & few feet apart when
they first were seen, officer Venegas later testified that both
officers believed the two hed been together or were about to
meet until the patrol car appeared.

The car entered the alley, and officer Venegas got out and
asked appellant to identify himself and explain what he was
doing there. The other man was not questioned or detained,
The officer testified that he stopped appellent because the
situation “looked suspicious and we had never seen that sub-
ject in that area before.” The area of El Paso where appel-
lant waz stopped has g high incidence of drug traffic. How-
ever, the officers did not clsim to suspect appellant of any

Z#H
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gpecific misconduct, nor did they have any reason to believe
that he was armed.

Appellant refused to identify himself and angrily asserted
that the officers had no right to stop him. Officer Venegas
replied that he was in a “high drug problem area'; officer
Sotelp then “frisked” appellant, but foungd nothing.

When appellant continued to refuse to identify himself, he
was arrested for violation of Texss Penal Code Ann, § 38.02
(a), which makes it & eriminal act for a person to refuse to
give his name and address to an officer “who hag lawfully
stopped him and requested the information.”' Following
the arrest the officers searched appellant; nothing untoward
was found,

While being taken to the El Paso County Jail appellant
identified himself. Nonetheless, he was held in eustody and
charged with viclating § 38.02 (a). When he was booked he
was routinely searched a third time., Appellant was convicted
in the El Paso Municipal Court and fined $20 plus court costs
for violation of §3802. He then exercised his right under
Texas law to a trial de novo in the El Paso County Court.
There, he moved to set aside the information on the ground
that § 38.02 (a) of the Texas Penal Code violated the First,
Fourth, and Fifth Amendments and was uneonstitutionally
vague in viclation of the Fourteenth Amendment. The
motion was denied. Appellant waived jury, and the court
convicted him and imposed a fine of $45 plus court costs.

TUnder Texas law an appeal from an inferior court to a
county court is subject to further review only if a fine ex-
ceeding $100 iz imposed. Texas Code Crim. Proe. Ann., Art,
403 (Vernon}. Accordingly, the County Court's rejection of

* The entire section reads a= follows:

“§ 3802, FAILURE TO TDENTIFY A8 WITNESS

“{a} person commits an offense if he intentionally refuses to report or
gives a false report of his name and residence address to a peuce officer
who has lawfully stopped him and requested the information
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appellant's conatitutional elaims was a decision “by the highest
court, of a Btate in which a decigion could be had.” 28T, 8, C.
§ 1257 (2). On appeal here we noted probable jurisdietion, '
— 1", & — (1978). We reverse,

1I

When the officers detained appellant for the purpose of
requiring him to identify hiroself, they performed & seizure of
his peraon subject to the requirements of the Fourth Amend-
ment, In eonvieting appellant, the County Court necessarily
found as a matter of fact that the officers "lawfully stopped”
appellant. Ses Texas Penal Code Ann. § 8802, The Fourth
Amendment, of course, “applies to all seizures of the person,
ineluding seizures that involve only a brief detention short of
traditional arrest. Davis v. Mississippd, 304 T. 8, 721 {1960):
Terry v. Ohio, 392 T, 8. 1, 16-19 (1988), ‘[W]henever a
police officer accosts an individual and restraing his freedom to
walk away, he has “seized” that person,’ 4d., at 16, and the
Fourth Amendment requires that the seizure be ‘reasonable,’ "
United States v. Brignoni-Ponce, 422 T, 8. 873, 878 (1975).

Rensonableness depends “on a balance between the publie
interest and the individual’s right to personal security free
from arbitrary interference by law officers.” Pennsylvania v.
Mimms, 434 T, 8B, 108, 100 (1077) ; United States v, Brignoni-
Ponee, supra, at 878, Consideration of the constitutionality
of a seizure involves o weighing of the gravity of the public
coneerns served by the seizure, the degree to which the seizure
advances the public interest, and the severity of the interfer-
ence with individual liberty. BSee, e. g., id., at 875883,

A central eoneern in balancing «f these eompeting con-
eiderations in & variety of settings has been to assure that an
individual's reasonable expectation of privaey is not subject
to arbitrary invasions solely at the unfettered diseretion of
officere in the field. Sees Delaware v, Prouse, 440 U, 8, —,
— (1979 ; United States v, Brignom-Fonce, supra, at 882,
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To this end, the Fourth Amendment requires that a seizure
must be based on specifie, objective facts indieating that so-
ciety's legititnate interests require thét arrest of the particular
individual, or that the arrest must be earried out pursuant to
a plan embodying explicit, neutral limitations on the conduet
of individual officers, Delaware v, Prouse, supr, at —. See
United States v. Martinez-Fuerte, 428 U, 8, 543, 558-562
(1976).

The State does not contend that appellant was stopped puor-
suant to a& practice embodying neutral eriteria, but rather
maintains that the officers were justified in stopping appellant
becauze they had a “reasonable, articulable suspicion that a
orime had just been, was being, or was aboui to be com-
mitted.” We have recognized that an officer ey detain a
suspect briefly for questioning although he does not have
“probable cause” to believe that the suspect is involved in
eriming] activity, as is required for a traditional arrest.
United States v, Brignoni-Ponce, supra, at 880-8381, See
Terry v, Ohio, 392 U. 8, 1, 35-26 (1968). However, we have
required the officers to have & reasonsble suspicion, hased on
objective faets, that the individual is involved in criminal
setivity, Delaware v. Prouse, supra, at —; United States v.
Brignomi-Ponce, supra, at 882-883; see also Lanzettn v. New
Jersey, 308 U, S. 431 (1838).

None of the cireumstanees preceding the officers’ detention
of appellant justified & ressonable suspicion that he was in-
volved in criminal econduet, Officer Venegas testified at
appellant’s trizl that the situstion in the alley “looked sus-
picious,” but he was unable to point to any faets supporting
that conclosion, There 15 no indication in the record that it
was unusual for people to be in the slley. The fact that
appellant wez in s neighborhood frequented by drug users,
standing alone, is not & basis for concluding thet appellant
himself was engsged in criminal condoet. In short, the ap-

the
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pellant’s activity was no different from the activity of other
pedestriang in that neighborhood. When pressed, officer
Venegas acknowledged that the only reason he stopped ap-
pellant was to asecertain his identity. The record suggests
8 desire, not wholly unreasonable in itself, to assert a police
presence.

In the absence of any basis for suspecting appellant of mis-
concluet, the balance between the public interest and appel-
Iant's right to personal security and privaey tilts in favor of
freedom from police interference. The Texas statute under
which appellant was stopped and required to identify himself
is designed fto advance a weighty soccial objective in large
metropolitan centers: prevention of erime., But even assum-
ing that purpose is served to some degree by stopping and
demanding identification from an individual without any
gpecific basis for believing he iz involved in eriminal activity,
the guarantees of the Fourth Amendment do not allow it.
When such s stop is not based on objective criteria, the risk
of arbitrary and abusive police practices exceeds tolerable
limits. See Delaware v. Prouse, supra, at — (alip op., at
12-13).

The application of Texas Penal Code Ann, § 38.02 to detain
appellant and require him to identify himself violated the
Fourth Amendment because the officers lacked any reasonable
suapicion to believe appellant was engaged or was about to
engage in criminal conduot.”  Aeccordingly, appellant may not
be punished for refusing to identify himself, and the convietion
is reversed.

 Reversed.

2 We need not decide whether an individual may be punished for refus-
ing to identify himeelf in the context of a lawful investigatory etop which
patisfies Fourth Amendment requirements. See Tarry v, Ohip, 392 T, 8, 1,
B4 {1088) (Wairg, J., concurring). The County Court judge who con-
virted appellant wae troubled by this guestion, ar shown hy the colloguy
gt out in the Appendix,
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APPENDIX

“THE COURT: ... What do you think about if you stop'
a person lawfully, and then if he doesn’t want to talk to you,
you put him in jail for committing a erime,

“MR. PATTON [Prosecutor]: Well first of all, T would
guestion the Defendant’s statement in his motion that the
First Amendment gives an individual the right to silence,

“THE COURT: ... I'm asking you why should the State
put you in jail because you don’t want to say anything,

“MR. PATTON: Well, I think there’s certain interests that
have to be viewed.

“THE COURT: Okay, I'd like you to tell me what those
are.

“MR. PATTON: Well, the Governmental interest to main-
tain the safety and security of the society and the citizens to
live in the society, and there are certainly strong Governmen-
tal interests in that direetion and because of that, these inter-
ests outweigh the interests of an individual for a eertain
amount of intrusion upon his personal liberty. [ think these
Governmental interests outweigh the individual’s interests in
this respeet. as far as simply asking an individual for his name
and address under the proper circutmstances,

“THE COURT: But why should it be a crime not to
answer?

“MR. PATTON: Again, I can only contend that if an
angwer is not given, it tends to disrupt,

“THE COURT: What does it disrupt?

“MR. PATTON: I think it tends to disrupt the goal of this
society to maintuin securify over ita citizens to make sure they
are secure in their gains and their homes,

“THE COURT: How does that secure anybody by foreing
them, under penalty of being prosecuted, to giving their name
and address, even though they are lawfully stopped?

“MR. PATTON: Well I, you know, under the circumstances
in which some individuals would be lawfully stopped, it's pre-
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sumed that perhaps this individual is up to something, and
the officer is doing his duty simply to find out the individual’s
name and address, and to determine what exactly is going on.

"THE COURT: I'm not questioning, I'm not asking
whether the officer shouldn't ask questions. I'm sure they
should ask everything they possibly could find out, What
I'm ashing s what's the State’s interest in putling ¢ man in
jail because he doesn’t want to answer something. I realize
lots of times an officer will give a defendant a Miranda warn-
ing which means a defendant doesn’t have to make a state-
ment. Lots of defendants go ahead and confess, which is fine
if they want to do that. But if they don't confess, you ean’t
put them in jail, can you, for refusing to confess to a crime?”
App. 15-17 (emphasiz added).
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