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April 9, 1980 ,ﬁ

MEMORANDUM TO THE CONFERENCE

No. 78-1261 - Carlson v. Green

In response to th Chié@“ﬁ dissent in the above, I propose
to add the following aotnotegat the end of the second sentence
of the second full paragraph on page 4 of the Court's opinion.

——

- To satisfy this test, petitioners need not show that
Congress recited any specific "magic words"”. BSee the
dissenting opinion of the CHIEF JUSTICE, st, at 2 and
note 2, Instead, our inquiry at this step in the analysis
is whether Congress has indicated that it intends the
statutory remedy to replace, rather than to complement, the
Bivens remedy. Where Congress decides to enact a statutory
remedy which it views as fully adequate only in combination
with the Bivens remedy, e.g. 2B U.5.C. § 2680(h), that
congressional decision should be given effect by the
courts.

Subsequent footnotes will be renumbered accordingly.

Sincerely,
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CHAMBERS 0F
JUBTICE POTTER STEWART

Aoril 18, 1980

Re: Mo, 78-1261, Carlson v. Green

Dear Lewis,

Please add my name to your opinfon con-
curring in the judoment in this case.

Sincerely yours,
3

Mr. Justice Powell

Copies to the Conference
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From: Mr. Justice Powsll

2nd DRAFT

Circulated:

SUPREME COURT OF THE UNITED STATES

Reoirculated:

No. 78-1261

Norman A, Carlson, Director,
Federal Buregu of Prisons,

et al, Petitioners, On Writ of Certiorari to the

United States Court of

v.
Appeals § Seven
Morie Green, Administratelx| ohicsy 0 ovoned

of the Estate of Joseph
Jones, Jr.

[March —, 1080]

Mg, Jusrice Powsin, with whom Mg, JusTice STEWART
Joing, conourring in the judgment.

Although I join the judgment, I do not agree with much
of the language in the Court's opinion. The Court states the
principles governing Bivens actions as follows:

“Bivens established that the victims of a constitutional
violation , . , have a right to recover damages, .. . Such
a cause of action may be defeated . . , in two situations,
The first is when defendants demonstrate ‘special factors
counselling hesitation in the absence of affirmative action
by Congress. .,. The second is when defendants
show that Congress has provided an alternative remedy
which it explicitly declared to be a substitute for recovery
directly under the Constitution and viewed as equally
effective. . . ' Ante, at 34 (emphasis in original).

The foregoing statement contains dicta that go well beyond
the prior holdings of this Court.

I

We are concerned here with inferring s right of action for
damages directly from the Constitution. In Dawvis v, Pass-
man, 442 U, 8. 228, 242 (1879), the Court said that persons
who have “no [other] effective means of redress” “must be

APR 18 1880
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eble to invoke the existing juriadiction of the courts for the
protection of their justiciable constitutional rights.” The
Dawvis rule now sets the boundaries of the “principled discre-
tion” that must be brought to bear when & court is asked to
infer & private cause of aetion not specified by the enacting
authority. [fd.,, at 252 (Poweiyn, J, dissenting). But the
Court's opmnion, read literally, would restrict that discretion
dramatically. Today we are told that a court must entertain
8 Bivens suit unless the action iz “defeated” in one of two
gpecified ways.

Bivens recognized that implied remedies may be unneces-
sary when Congress has provided “equally effective” alterna-
tive remedies. Bivens v, Six Unknown Fed. Narcotics Agents,
403 U. 8, 388, 397 (1971); see Davis v. Passman, supra, 442
U, 8., at 248. The Court now volunteers the view that a de-
fendant eannot defeat & Bivens action simply by showing that
there are adequate alternative avenues of relief. The de-
fendant also must show that Congress “explicitly declared
[its remedy] to be a substitute for recovery directly under the
Constitution and viewed [it] as equally effective” Ante, at
4 (emphasis in original). These are unnecessarily rigid con-
ditions, The Court cites no authority and advances no policy
reason—indeed no resson at all—for imposing this threshold
burden upon the defendant in an implied remedy case.

The Court does implieitly acknowledge that Congress
possesses the power to enact adequate alternative remedies
that would be exclusive, Yet, today’s opinion apparently will
permit Bivens plaintiffs to ignore entirely adequate remedies
if Congress has not clothed them in the preseribed linguistic
garb. No purpose is served by affording plaintiffs a choice of
remedies in these circumstances, Nor is there any precedent
for requiring federal courts to blind themselves to congres-
sional intent expressed in language other than that which we
preseribe.

A defendant also may defeat the Bivens remedy under
today’s decision if “specia] factors” counsel “hesitation,” But
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the Court provides no further guidance on this point. The
opinion states simply that no such factors are present in this
case. The Court says that petitioners enjoy no “independent
status In our constitutional scheme" that would make judi-
cially ereated remedies inappropriate. Anfe, at 4. But the
implication that official status may be a “special factor” is with-
drawn in the sentence that follows, which concludes that
qualified immunity affords all the protection necessary to
ensure the effective performance of official duties. No other
factors relevant to the purported exeeption are mentioned.

One is left to wonder whether judieial diseretion in this area
will hereafter be confined to the question of alternative reme-
dies, which is in turn redueed to the ringle determination that
congressional action does or does not comport with the speeifi-
cations preseribed by this Court. Such a drastic curtailment
of discretion would be inconsistent with the Court’s long-
standing recognition that Congress is ultimately the appro-
priate body to create federal remedies. See ante, at 4-5;
Bivens v. Siz Unknown Fed. Narcotics Agenis, supra, 403
U. 8, at 397. A plaintiff who seeks his remedy directly under
the Constitution asks the federal courts to perform an essen-
tially legislative task, In this situation, as Mr. Justice Harlan
once eaid, & court shonld “take into account [a range of poliay
congiderations] at least as broad as the range of those a legls-
lature would consider with respect to an express statutory
asuthorization of a traditional remedy.” Bivens, supra, at
407. The Court does not explain why this discretion should
be limited in the manner announced today.

The Court's absolute language is all the more puzzling
beeause it pomes in & case where the implied remedy is plainly
appropriate under any measure of discretion. The Federal
Tort Claimg Aet, on which petitioners rely, simply ig not an
adequate remedy.! And there are reasonably clear indieations

! The Federal Tort Claims Act ia not & federal remedial scheme at all,
hut & waiver of sovereign immunity that permils an injured claimant to
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that Congress did not intend that statute to displace Bivens
elaims. Bee ante, at 4-5. No substantial contrary policy has
been identified, and T am aware of none, I therefore agree
that & private damages remedy properly is inferred from the
Constitution in this case. But I do not agree that Bivens
plaintiffs have a “right” to such a remedy whenever the
defendant fails to show that Congress has “provided an
[equally effective] alternative remedy which it explicitly
declared to be a substitute, . .." In my view, the Court’s
willingness to infer federal causes of action that cannot be
found in the Constitution or in a statute denigrates the doe-
trine of separation of powers and hardly eomports with a
rational system of justice. Cf. Cannon v, University of Chi-
cago, 441 U. 8. 677, 730-749 (1979) (PoweLy, J,, dissenting).?

I

In Part 111 of its opinion, the Court holds that * ‘whenever
the relevant state survival statute would abate a Bivens-type
action brought against defendants whose conduct results in
death, the federal common law allows survival of the action.' ”
Ante, at 9, quoting 581 F. 2d 600, 674-675 (CA7 1878). I

recover damages against the United States where a private person “would
be liable to the claimant in necordanes with the law of the place where
the act or omission pceurred,” 28 T, B, C, § 1940 (b) ; ree aleo 28 U. 8, C,
£2674. Here, as in Bivems itsell, & plaintiffl denied his constitutional
remedy would be remitted to the vagaries of state law. See 408 T. 8, at
304-305. The FTCA gives the plaintiff even less than he would receive
under state law in many cases, beesuse the statute is hedped with protec-
tions for the United Btates, As the Court points out, the FTCA allows
reither jury trial nor punitive damages. Ante, st 7. And recovery may
be barred altogether if the clalm arises from a “diseretionary function™ or
“thes execution of A statute or regulation, whether or not such statute or
regulation & valid.” 28 U. B, C. § 2680 (u).

21 do not suggest that courts enjoy the same degree of freedom to infer
canses of artion from statutes as from the Constitution. Bee Dawis v.
Possman, 442 U, 8. 228, 241-242 (1979). [ do believe, however, that the
Court today has overstepped the bounds of rational fudicial decision-
making in both contexts,
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agree that the relevant policies require the application of
federal common law to allow survival in this case.

It is not “obvious” to me, however, that “the liability of
federal officials for violations of citizens' constitutional rights
should be governed by uniform rules” in every case. Ante, at
8; see id, at 9. On the contrary, federal courts routinely
refer to state law to fill the procedural gaps in national reme-
dial schemes, The policy against invoking the federal com-
mon law except where necessary to the vitality of a federal
claim is codified in 42 U. 8, C, § 1088, which directs that state
law ordinarily will govern those aspects of § 1883 actions not
covered by the “laws of the United States.”

The Court's opinion in this case does stop short of mandat-
ing uniform rules to govern all aspects of Bivens actions.
Ante, at 0-10, n. 10, But the Court also saye that the prefer-
ence for state law embodied in § 1988 is irrelevant to the
selection of rules that will govern actions against federal offi-
cers under Bivens. Ibid. T see no bagis for this view. In
Butz v. Economon, 438 U, B, 478, 498-504, and n. 25 (1978),
the Court thought it unseemly that different rules should
govern the liability of federal and state officers for similar
constitutional wrongs, 1 would not disturb that under-
standing today.
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SUPREME COURT OF THE UNITED STATES
——rt
et No. 78-1261
T M Norman A. Carlson, Director,
Federal Bureau of Prisons, - S
K w et al., Petitioners On W"i’nt. OF Cortomn to fas
: United States Court of
. o - L Appeals for the BSeventh
H’ H’ Marie Green, Administratrix| (irequit.
of the Estate of Joseph
Jones, Jr,

[Mareh —, 1880]

Mg, Justice BrexNaw delivered the opimton of the Court.

Respondent brought this suit in the Distriet Court for the
Southern Distriet of dudiana on behalf of the estate of her
deceased son, Joseph Jones, Jr., alleging that he suffered
personal injuries fromn which he died because the petitioners,
federal prison officials, violated his due proesss, equal pro-
tection, and Eighth Amendment rights Asserting jurisdic-
tion under 28 U, 8. C, § 1331 (a), she claitned eompensatory
and punitive damages for the constitutional vivlations. Two

1 More specifically, respomdent alloged thet petitioners, being fully ap-
prised of the gross inadequacy of medical fucilities and staff at the Federal
Correction Center in Terre Haute, Indiana, wnd of the seriousness of
Joney' ghronde ssthmotic gondition, nonetheless kept him o that faeility
againat the adviee of doctors, failed to give him competent medical at-
tention [or some eight hours ufter he had an asthmatie aitack, sdminie-
tered contru-indicated drugs which made his attack mure wevere, attempted
to use o respirstor known to be inoperative which further nnpeded his
breathing, and delayed for teo long a time his transfer o an outside
hospital. The complaint further allsges that Jones' deuth resulted from
these sote and omissons, thet petitioners were deliberately indufferent to
Jongg' serious medieal needs, wod that their indifference was in parg
attributable fo racial prejudice.
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questions are presented for decision: (1) Is a remiedy avail-
able direetly under the Constitution given that respondent's
allegations could also support g suit againgt the United States
under the Federal Tort Claims Act? ® and (2) 1{ so, (s survival
of the cause of action governed by federal common law or by
state statutes?

I

The District Court held that under Estelle v. Gamble, 420
U. 8. 97 (1078), the allegations get out in note 1, supra,
pleaded a violation of the Eighth Amendment’s prosoription
against infliction of eruel and unusual punishment® giving
rise to a canse of action for damages under Bivens v, Six
Unknoun Named Agents of Federal Bureau of Narcotics, 403
U. 8 388 (1971). The court recognized that the decedent
eould have maintained this action if he had survived, but die-
misserd the complaint because in its view the damnges remedy
a3 g matter of federal law wes limited to that provided by
Indiana'’s survivorship and wrongful death laws and, as the
eourt eonstrued those laws, the damages available to Jones'
estate failed to roeet §1331 (a)'s §10,000 jurisdictional
amount requirement. The Court of Appeals for the Seventh
Circuit sgreed that an Eighth Amendment wviolation was
ploaded under Estelle and that a cause of action was stated

® Thia question waz presented in the petition for eertiorar, but not fn
either the Distriet Court or the Court of Appeal, However, respondent
does not objert to ite decwion by this Court. Though we do not normally
decide issuse not presented below, wr are oot prechuded from doing «0. B, [
Yowokim v, Miler, 435 T 8. 281, 234 (1876). Here, the bae is squarely
presented snd fully briefed T& & an important, reeurring issue apd i
property maised in another pefition for certioran being held pending dispe-
sition of this euse. See Loe v. Armistead, 552 F. 2d 1201 (CA4 1978),
cert, pending sub vom, MHofit v. Los, No, 751280 We vonchuda thai
the interests of jutbend administration will be ssrved by addressing the
isue on its merits,

* Petitioners do not contest the determination thut the sllegntions satiafy
the standirds st out in Esteile,
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under Bivens, but reversed the holding that § 1331 (a)'s juris-
dictional amount requirement was not met Rather, the
Court of Appeals held that § 1331 (a) was satisfied because
“whenever the relevant State survival statute would abate a
Bivens-type action brought against defendants whose con-
duet results in death, the federal cornmon law allows survival
of the action.,” 581 F. 2d 669, 675 (1978). The court rea-
soned that the Indiana law, if applied, would “subvert” “the
policy of allowing complete vindieation of econstitutional
rights” by making it “more advantageous for a tortfeasor to
kill rather than to injure,” [Id, at 674, We granted cer-
tiorari, 442 U, 8, — (1979). We affirm.

I

Bivens established that the vietims of a constitutional vio-
lation by & federal agent have a right to recover damages
against the official in federal court despite the absence of
any statute conferring such & right. Buch a cause of action
may be defeated in a particular case, however, in two situa-
tions. The first is when defendants demonstrate “special fac-

“The relovant Incann law provides that a personal injury elaim dods
not survive where the aoty comploined of coused the vietim's death, Ind
Code § H=1-1~1. Tndiana does provide a wrongful death canse of setion
Por the personal representitive of one whose denth is caused by sn alleged
wrongiul act or omission. Dumages moy  “melod[e], buot [are] Dot
limitedl to, ronsonible medieal, hospital, funeral and burial espenses, and
[owh enrnings” But if the decedent is not survived by & spouse, dependent
rhild, or dependent next of kin, then the recovery is [imited to expenses
inetered noconnection with the death, Ind. Code §34-1-1-2.

The Distriet Court read ths complaint in thie cuse as siating claims
under hoth §§ #d4=1-1-1 and #4-1-1-2. Aceordingly, the court assumed
that recovery oo the cloim was lioited to expenses (all of which would he
puid by the Federnl Government) only beeanse Jones died without s spouse
or any dependents. The Court of Appeals read the complaiut oz stating
only u survivorship claim ou behnlf of Jones under § 34-1-1-1. Thus it
nmsumerd that the clvim wvold have abated cven if Jones had left de-
pendents or o spouse, 681 F. 2 660, 672, n. £ Resolution of thiz cop-
flict is irrelevant in light of our holding today,
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tors counselling hesitation in the absenece of affirmative action
by Congress” Id., 408 1. 8., at 308; Davis v. Passman,
442 T, 2. 228, 2456 (1970), The second is when defendauts
show that Congress has provided an alternative remedy which
it gp_ihmrt_ly declared to be a substitute for recovery directly
under the Constitution and wviewed as equally effective,
Bivens, 403 U, 8, at 387; Dawvis v, Passmon, 442 U, B, at
245-247,

Neither situation obtaine in this case. First, the case in.
volves no special factors eounselling hesitation in the absence
of affirmative action by Congress. Petitioners do not enjoy
such independent status in our constitutional scheine ss to
suggest that judicially created remedies against them might
be inappropriate, Davis v, Possman, #42 U, 8, st 246,
Moreover, even if requiring them to defend respondent’s sult
might inhibit their efforts to perforin their official duties,
the qualified Iinmunity sccorded them under Butz v, Eeo-
nomou, 438 U, 8, 478 (1978), provides adequate protection.
Beo Dawis v, Passman, 442 1. B, at 246,

Second, we have here no explicit congressional declaration
that persons injured hy'ﬁd%'_nﬁ'cers’ violations of the
Bighth Amendment may not recover money damages from
the agent2 but must be remitted to another remedy, equally
effective in the view of Congress. Petitioners point to nothing
in the Federal Tort Claims Act (FTCA) or its legiglative his-
tory to show that Congress meant to pre-einpt a Bivens
remedy or to create an equally effective remedy for con-
stitutional violations. FTCA wnas enacted long before Bivens
wag decided, but when Congress amended FTCA in 1974 to
create & cause of action against the United States for inten-
tional torte committed by federal law enforeement officers, 28
. 8. C. § 26880 (h), the eongressional comments accompanying
that amendinent made it crystal clear that Congress views
FTCA and Bivens az parallel, complemen tary eauses of action®

Y[A]fter the date of enactment of this measure, innocent
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individuals who are subjected to raids [like that in
Bivens] will have a cause of action against the individual
Federsl agents and the Federal Government. Further-
more, this provision should be viewed as a counterpart
to the Bivens case and its progenty [sic], in that it waives
the defense of sovereign immnunity so as to make the
Government independently liable in damages for the same
type of conduct that is alleged to have oecurred in Bivens
(and for which that ease imposes liability upon the in-
dividual Govermment officials involved,” 8. Rep. No.
03588 u3d Cong, 1st Sess, 3 {(1973) (emphasis
supplied ),

In the absence of & contrary expression from Congress, § 2680
(h) thus contemplates that vietims of the kind of intentional
wrongdoing alleged in this eomplaint shall have an action
under FTCA against the United States as well as a Bivens
action against the individual officials alleged to have infringed
their constitutional rights.

This coneclusion is buttressed by the mignificant fact that
Congress follows the practice of explicitly stating when it
means to make FTCA an exclusive remedy, See 38 U, 8. C.
§4118(a), 42 U, 8 C. §233(n), 42 U. B. C, § 2458, 10
U, 8 C, §1080 (a), and 22 U, 8. C. § 817 (a) (malpractice
by certain Government health personnel); 28 U, 8, C. § 2678
(b) (operation of motor vehicles by federal employees) ; and
42 17, 8, C. §247b (k) (manufacturers of swine flu vaceine).
Furthermore, Congress has not taken action on other bills that
would expand the exelusivity of FTCA, Bee, €. g, 8. 605,
p6th Cong, 1st Sess. (1879); H. R, 2669, 96th Cong,, lst
Sess, (10879); 8, 3314, 95th Cong., 2d Sess. (1978).

Four additional factors, each suggesting that the Bivens
remedy is more effective than the FTCA remedy, also support
our eonclusion that Congress did not intend to limit respond-
ent to an FTCA action. First, the Bivens remedy, in addition
to compensating vietims, serves a deterrent purpose. See
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Butz v. Economou, 438 U, 8. 478, 505 (1978)." Because the
Bivens remedy is recoverable against individuals, it is 8 more
effective deterrent than the FTCA remedy against the United
Btates, It is almost axiomatic that the threat of damages
has a deterrent effect,” Imbler v. Pachtman, 424 U, 8. 409,
442 (1970) (Wrare, JI., concurring in the judgment), surely
particularly so when the individual! official faces personal
finaneial liability,

Petitioners argue that FTCA liability is & more effective
deterrent beeause the individual employees responsible for the
Govermnent’s liability would risk loss of employment” and
becauses the Government would be forced to promulgate
corrective policies. That argument suggests, however, that
the superiors would not take the same actions when an em-
ployee is found personally liable for violation of a citizen's
congtitutional rights, The more reasonable assumption is that
responsible superiors are motivated not only by concern for
the public fise but also by concern for the Government's
integrity.

Second, our decisions, although not expressly addressing
and deciding the question, indieate that punitive damages may
be awarded in a Bivens suit. Punitive damages are “a partic-

42 1, B, C. § 1083 werves wimilar purposes. Bes, o, g, Robertson v.
Wegmann, 436 U, 8. 584, 800-501 (1078); Carey v. Piphus, 446 U, 8, 247,
256 (1678); Miutohum v, Foster, 407 T, B, 225, 242 (1672); Monroe v.
Pape, 865 U, 8, 107, 172-187 (1861,

" Indeed, nnderlying the qualified immunity which public officinls enjoy
for netions taken in good fuith is the fear that exposure to personal liability
would otherwise deter them frum ueting st all. Seo Butz v. Eeonomon,
438 U, B, 478, 407 (1078); Scheuer v, Rhodes. 410 10, 8, 232, 240 (1974),

" Bomea doubd hae been east on the validity of the assumption that there
exist udequule mechanins for diseiplining federal employees {n such cases,
See Tustimony of Griffin B, Bell, Attorney General of the United States,
Joint Hearing befors the Bubeommittes on Citizene wnd Shareholders
Rights and Remedies nnd the Subsommiteer on Administrative Pructice
and Procedure of the Benite Committes on the Judiciary, Part 1, 85th
Cong., 2d Bess,, ut 8 {1078},
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ular remedial mechanism normally available in the federal
courts,” Bivens, 408 U, 8., at 307, and are especially appro-
priate to redress the violation by a govermment official of a
citizen’s constitutional rights, Moreover, punitive damages
are available in “s proper” § 1083 action, Carey v. Piphus,
435 U. 8. 247, 257 n. 11 (1978) (punitive danages not
awarded beeause District Court found defendants “did not act
with a malicious intention to deprive respondents of their
rights or to do them some other injury”) and Butz v. Keo-
nomy, supre, suggests that the “constitutional design” would
be stood on its head if federal officials did not face at least the
saine liability as state officials guilty of the sane constitutional
transgression, 438 U. 8., at 504. But punitive damages in an
FTCA suit are statatorily prohibited. 28 U. & C. §2674.
Thus FTCA is that much less effective than a Bivens action
aa & deterrent to unconstitutionsl sots.

Third, a plaintiff cannot opt for & jury in au FTCA actiorn,
28 U. B. C, § 2402, as he may in a Bivens suit.” Petitioners
argue that this is an irrelevant difference because juries have
been biased against Bivens claimants. Reply Briei at 7,
Brief at 30-31, u. 30. Rignificantly, however, they do not
assert that judges trying the clsims as FTCA actions would
have been more receptive, and they cannot explain why the
plaintiff should not retain the chojce,

*Marcover, fter Carey punitive damages may be the only sigmificant
remedy availsble in some § 1983 actions where constitutional rights nre
maliciously violated but the vietim ewumot prove compensahle injury,

® Petitioners urgue that the availability of punitive damuges or o jury
trial under Bivens is irnedevant because peither i o necgasnry elment of &
remedial seheme.  But that argument completely misses the mark. The
imvue in not whether o Bivens cause of action or oy one of ifs partioujar
fentures is essentinl, Hather the inquiry is whether Congress hug oreited
what it views 43 un equally effective remedinl scheme.  Otherwise the two
cun exist wide by side. Moreover, no oue difference need independently
render FTCA insdequate, It can fail to be equally effoctive on the
cumulative basis of rore thay one diffcrence.
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Fourth, an action under FTCA exists only if the State in
whieh the alleged misconduet oceurred would permit a cause
of action for that misconduct to go forward. 28 U. 8. C,
§ 1346 (h) (United States liable “in accordanee with the law
of the place where the act or omission occurred.”). Yet it is
obvious that the liahility of federal officials for violations
of cltizens’ constitutional rights should be governed by uni-
form rules. See Part I11, infra. The question whether re-
spondent's action for violations by federal officials of federal
constitutional rights should be left to the vagaries of the laws
of the several States admits of only & negative answer in the
absence of u contrary congressional resolution,

Plainly FTCA & not a ginnt protector of the eitizens'
constitutional rights, and without n clear congressional man-
date wo caunot hold that Congress relegated respondent ex-
clugively to the FTCA remedy.

I11

Bivens actions are a creation of federal law and, therefore,
the question whether respondent’s action survived Jones'
death is a question of federnl law, See Burks v. Lasker, 441
U. 8, 471, 478 ( liiﬁﬁj. Petitioners, however, would have us
fashion a federal rule of survivorship that incorporates the
survivorship laws of the formn Btate, at least where the state
law is not inconsistent with federal law., Responcent argues,
on the other hand, that only & wniform federal rule of sur-
vivorship is compatifle with the goal of deterring federal
officials from infringing federal econstitutional rights in the
manner alleged in respondent’s eomplaint, We agree with re-
spondent, Whatever difficulty we might have resolving the
question were the federal involvement less elear, we hold that
only & uniform federal rule of survivorship will suffice to

réditas the coustitutional deprivation here alleged and to
protect against repetition of such eonduct.
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In short, we agree with and adopt the reasoning of the
Court of Appeals, 581 F. 21, at 674-675 (footnote omitted);

e essenbiality of the survival of civil righta claims
for complete vindication of constitutional rights is but-
tressed by the need for uniform treatment of those claims,
at least where they are against federal officials. As this
very ease illustrates, uniformity cannot be sehieved if
courts are limited to spplicable state law. Here the rele-
vant Indiana statute would not permit survival of the
elaim, while in Beard [v, Robinson, 563 F. 2d 331 (CA7
1077),] the Ilinois statute perinitted survival of the
Bivens aetion. The linbility of federal agents for viola-
tion of coustitutional rights should not depend upon
where the violation ocearred. , . . In sum, we hold
that whenever the relevant state survival statute would
abate n Bivens-type setion brought againet defendants
whose conduet results in death, the federal common law
allows survival of the action.”

Robertson v. Wegmann, supra, holding that a § 1983 action
would abate in sccordance with Louisiana survivorship law
is not to the contrary., There the plaintifl’s death was not
caused by the acts of the defendants upon which the suit was
based.” Moreover, Robertson expresslsy recognized that to

M Robertson [ashioned its holding by reference to 42 U, 8, €, § 1988
which requires that § 1853 ketions be governed by
“the comon lsw, s modified sod changed by the constitution wnd luws of
the Btute whersin the eourt huving jurisdietion of [the] eivil . . . cuuse
ia held, w0 far a8 the same is not incousistent with the Constitwtion and
Tawy of the United Stutes.”
Section 1955 does pot i terms apply to Bivena aetions, and there are
cogent reasons not to apply it to sueh activns oven by analogy. Bivens
defendants are federal offieials brought into federal court for viclating
the Feders] Constitution. No state intersets are impliented by applyving
purely federal law to them. While it makes some sense to allow nspeets
of §1883 litigation to vary according to the laws of the States under
whoss authority § 1983 defendunts work, federsl officials hivo no similar
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prevent frustration of the deterrence goals of § 1983 (which in
part also underlie Bivens actions, see Part II, supra) “[a]
state official contemplating illegal setivity must always be
prepared to face the prospect of a § 1983 action being filed
against him.” 436 U. 8, at 502. A federsl oficial contemn- ?
plating unconstitutional conduet similarly must be prepared
to face the prospect of a Bivens action. A uniform rule that
claiins such as respondent’s survive the decedent's desth is
essential if we are not to “frustrate in [an] important way
the achievement" of the goals of Bivenz actions, Aufo
Workers v. Hoosier Cardinal Corp., 383 U, 8. 696, 702-703
(1066).

Affirmed,

claim. to be bound only by the law of the Btate in which they happen to
work. Hivens, 403 U, 8, at 408 (Hurlan, J., conourring), Moreovor,
these petitioners have the power to transfer prisoners to facilities in any
one of several States which may have different rules governing survivor-
ship or other aapecis of the case, therehy oonttolling to some extent the
Inw that would apply to their own wrongdoing. Bee Roberfaon, 436
0, 2, at 302-563, wnd n. 10, Apother aspeet of the power to trunsfer
prisoners freely within the federal privon syetern i that there I8 1o rouson
to expect that any given prisener will have any tiey o the Btate in which
bho is imearecrated, and, thereforo, the Seate will have little interest in
having its law applisd to that prisoner, Nevertheless, o to othor sure
vivorship questions that may arise in Bivens actions, it may be thut the
federal low should choose to ncorporate state rules us o mutter of con-
venience. We leave sneh questions for another diy,

# Otherwise, an official could koow at the timo he decided to act
whether hi= intended vietim's elaim would survive. Cf. Auto Workers v,
Hoosier Cardingl Corp., 3583 T. 8, 608 (1806} (whelher statute of limitas
tion will matter cannot be known at time of conduct),
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MEMORANDUM

TO: Mr. Justice Powell
FROM: Ellen

RE: No. 7B-1261, Carlson v. Green

Mr. Justice Brennan's draft opinion for the Court bothers
me for four reasons. (1) FPirst, his discussion of the Bivens cause
of action incorporates the same analysis you objected to in

Passman. On p. 3-4, the governing principles are set out as

follows: M1J1'4.

"Bivens establighed that the victims of
constitutional Niolation . . . have a righ
recover damages . . . . Such a cause
defeated . . ./ in two situations .
defendants demonstrate "special factors
hesitation in/the absence of affirmative action by
ress[, anfl {(1i)] when defendants show that
Congresu has provided an alternative remedy which it
explicitly d¢clared to be a substitute for recovery
directly undfér the Constitution and viewed as egually
effective." |[(first emphasis added, second in
original).

Again, the Court ignores the rule that "federal courts must
exercise a principled discretion when called upon to infer a
private cause of action directly from the language fo the
Constitution." (From your Passman dissent, p. 1). This case
differs from Passman in that t“5Ef#33-E53EEEELEEEE_EEEEli_iEEE_fPe
cqEEE—EE-EEEEEE,iEf,E:E:EEiﬂ:ESinn' But I do not know that you

want to join an opinion that sc explicitly and affirmatively adopts

the "right to damages" idea.
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{2) Second, Mr. Justice Brennan writes that alternative
remedies will not be deemed to replace Bivens actions unless

Congress "explicitly declare(s it] to be a substitute, & e P

-

4) {emphasis in original). I doubt that this is true. Moreover,
it is wholly irrelevant in this case, where Congress plainly didn't
intend to replace Bivens actiona. This congressional intent, like
an explicit declaration, is relevant. But nelther expressed intent
nor the lack of it should be controlling.
{3) Third, and less significant, the opinion omits what
EEEHEEEEEEE?' Mr. Justice Brennan mentions that "an action under
FTCA exists only 1if the State . . . would permit a cause of action
for that misconduct to go foraward."™ But he then savys only that
"it is obvious that the liability of federal officials . . . should
be governed by uniform rules." That proposition - at least as
broadly stated as it is in this opinion - is not obvicus to me.
ﬁ}fﬂ'the FTCA is not a federal remedial scheme - it merely waives

/’d sovereign immunity for existing tort claims. Nothing dquarantees
that the state law tort will bear any resemblance to the
constitutional one, or that it will effectuate the policies
underlying Bivens. That - not lack of uniformity - is the

deficiency of the FTCA remedy. Moreover, Mr. Justice Brennan makes
‘-__'_\-\-'"_‘_\——

no mention of the special exceptions to the FTCA (Bench Memo, at 3-

4) which could reduce the availability of the remedy even below

what exists under state law.
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{4) Fourth, Mr. Justice Brennan's view of the paramount
importance of uniformity carries over into Part ITII, which implies
in text that all the details of a Bivens action must be governed by
uniform federal law. In particular, the language of the CA adopted
by the Court in p. 9 is instructive: "The liability of federal
agents for violation of constitutional rights should not depend
upon where the violation occurred. . . ™ This bears a strong

resemblance to the "outcome determinative" test once used in the

Erie context, and, as such, is bound to be unworkable. Indeed,

this reasoning would call into question settled law in the Courts
of Appeals that the statute of limitations in Bivens actions is
borrowed from state law. The footnote takes some of this back,
stating that "it makes some sense to allow aspects of § 1983
litigation to vary according to [State law]" and that "as to other
survivorship questions . . ., it may be that the federal law should
choose to incorporate state rules as a matter of convenience."

{pp. 9-10 n. 10).

Despite the footnote, I am worried about the breoad
language in the text. The opinion suggests that in Bivens actions
there is a presumption favoring a uniform rule, which is directly
opposite to the statutory presumption favoring state law in § 1983
actions. 42 U.5.C. § 1988. This is contrary to the spirit of Butz

v. Economou, in which the Court suggested it would be unseemly for

federal officers to be governed by different rules than state

officials. Apparently for this reason, the opinion fails



adequately to deal with the contrary precedent in Robertson or to
analyze, as the Court did in Robertson, the effect of applying
state law on the policies underlying the constitutional cause of
action. 1Indeed, the Court provides no real guidance for
determining when state law might be "convenient" encugh to override
the uniformity interest. Although I could see holding that the
state law in this case is too restrictive to further the federal
WW
policies, I do not agree that there should be a presumption in
HL./W
favor of federal common law. 9 M"M ,"_‘;,_A-.
T

-~
CONCLUSION: Points (2) and {3) are not serious. (2)

could probably be worked out with language changes, and {(3) migiifffzkHJ
not be worth protesting about. ill‘anﬂ L!l;ﬂre more troubling, On
the cause of action iseue, T suppose you are now bound by Passman.
But it might be worth writing separately to show that you need not
use the "right to damages" analysis to reach this result. As to
the SHEEEEE:EB£E»gHEﬂE}Qn' the footnote and the outlandish result
of reading the text literally may prevent any untoward results in
future cases. I also belleve that my reaction is colored by what
seems to be back-of-the-hand treatment of a difficult issue.
Accordingly, you may not feel that it is worth the trouble to say
anything different on this point. On the other hand, I do believe
that the language and analysis of the draft is way too broad,
overstating the interest in uniformity and cutting a wide swath for

federal common law where it is not necessary. The result is not as

troubling in this case as it is where important State interests are



at stake. Here, the State has no Iinterest in applying its own law
in federal constitutional actions. Rather, the problem is the
judicial legislation inherent in adopting uniform federal rules as

often and as broadly as this opinion suggests.
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I shall await Bi11 Rehnquist's dissenting
opinion.
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EENC MEMORANDUM ﬂﬂ Fa"’dﬁ g " {
TO: Mr. Justice Powell Cosseateid oo MHipme  oimlalbOl e,
AL Leter~, See pgr 3-5"
FROM: Ellen Frz_/} g&;ﬁ‘, i M

DATE: January 4, 1980 = MM 7273

RE: No. 78-1261 Carlson v. Green 2 kot clam i0ticliie,

There are two issues: (:la."'. WHZM)‘#L“" -
foplrt-sor—, “waﬁfuﬁt La baer

1. Whether there should a Bivens action for . . 2w

damages for deliberate medical mistreatment in violation of the ’ t"ﬁ"?_},

Eighth Amendment, when the victim has an alternate remedy in the

form of a malpractice action against the United States under the

Federal Tort Claims Act?

2y If there is such an action, whether survival of
the action is governed by Indiana statutes that would bar this
claim?
I
On the Bivens issue, my initial impression was that it

is improper to allow plaintiffs to circumvent the procedures of



the FTCA by alleging constitutional wviclations. The briefs have
convinced me otherwise. As you pointed out in your concurrence

in Davis v. Passman, a damages remedy is not constitutionally

compelled for wviolations of all constitutional rights. Bivens

“ﬁarlan's

itself looked to a wvariety of factors, and Justice
concurrence suggested that the Court lock to the same sorts of
discretionary policies that a legislature mlght in fashioning a

remedy. Brown v. General Services Bdministration, 425 0.5. 820

(1976}, looks in the same general direction, although Brown was
a § 1981 action and accﬁrdingly looked primarily to
congressional intent.

The bﬂiigﬂ%gggigy seems to focus on the adequacy of
alternative char;?s: of enforcement to serve the policies of
deterrence and compensation. The parties have somewhat muddled
the role of congressional intent in this enterprise. I don't
believe that Congress ccould properly provide for an exclusive
remedy unless the remedy was also constitutionally adequate.
Conversely, the abesence of explicit congressional intent to
fashion an exclusive remedy 18 not controlling. For the same
reasons, I doubt that Congress' intent to provide a parallel
remedy would be absolutely controlling if the redundancy of the
statutory and constitutional actions was apparent. However, the
E“3EEEE5a,5EE5#»E3ﬂE5355_,3f5£ffﬂiﬂ__55333533§ Bivens as an

e e———

a{EEEEEEE,ziﬁde when it amended the FTCA to cover‘gae sorts of
e, SN N M — N R
harms alleged in that case is certainly relevant to the gquestion
e e

whether the PPCA is in fact an effective alternative when

FM



constitutional rights have been violated.

In this case, I think the SG misleads when he says
that the FTCA is a "comprehensive remedial scheme for the kind
of claim raised here." It is not. All the PTCA does is waive
soverelign immunity and permit the r;cnvery of damages against
the United States "where . . . a private person would be liable
to the claimant in accordance with the law of the place where
the act or omission occurred.”™ 28 U.S8.C. § 1346 (b); see also

28 U0.8.C. § 2674. This isn't a federal remedial scheme at all.

It remits the plaintiff entirely to his state law rights.

S T T L

Moreover, the FTCA gives the plaintiff even less than he would
have under state law in many cases, because it is hedged with

protections for the United States:

1. The plaintiff cannot recover punitive damages.

2. He is not entitled to trial by jury.

3. The United States may well be entitled to use the
good faith or qualified immunites provided by state law to

protect individuals, not the state. Cf. Owen v. City of

Independence.

4. There 1is an exception for acts performed by
employees "exercising due care in the execution of a statute or
regulation, whether or not such statute or regulation is valid.”

&
28 0.8.C. § 2680(a) =~ hprovisinn that would immunize many

constitutional vioclations.

5. There is an exception for performance of "a

1

-
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discretionary function or duty . . . whether or not the
discretion be abused," which exempts from liability all

planning decisions. Dalehite v, United States, 346 U.35.15, 42

({19530.
6. The plaintiff must exhaust administrative remedies

before coming to court.

Not only is the plaintiff subject to "the vagaries of
common law actions," Bivens, 403 U.S5. at 409 (Harlan, J.
concurring), but in some cases there will be no damages at all
because of the additional defenses of the FTCA. Finally, the
ﬁeterr;zf aspgcts of Bivens aaﬁﬁghs are not served to the same
extentﬁh? actions against the United States. The SG argues that
purpcse will be better served because officials will institute
corrective action if liability is imposed upon the government
itself. Whatever the validity of this argument, it rests on a
theory quite different from that underlying Bivens.

Here as in Bivens, the interests protected by state
laws regulating malpractice may be inconsistent with those
served by the Eighﬁh Amendment, for many of the same reasons
stated in Bivens. 403 U.S., at 3%94. BAnd the federal interest
in uniformity is disserved by the FTCA remedy, which looks
exclusively to the laws of the 50 states. 1In short, this is not
a scheme specially adapted and designed -  with some
modifications - to remedy a particular sort of constitutional

violation, as was Title VII. Eee Brown v. GSA. It merely

=
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authorizes litigants to bring state law claims. Precisely the
same situation prevailed in Bivens itself, except that the
United States was not liable to suit. The addition of a solvent
defendant to the picture should not change the result. Although
the petitioner suggests that even Bivens should now come out the
other way, Brief at 33, the alleviation of one of the concerns
expressed in that decision does not seem toc me to be

controlling. Indeed, the fact that petitioner's 1logic

inevitably leads to the abandonment of virtually all Bivens

e T e
sults is a compelling argument against it.
e e —

This conclusion is buttressed by the Congress' clear
intention to preserve Bivens claims when it amended the FTCA in
1974 to provide an additional remedy for the same conduct, see
Respondent's brief at 35-36, by the repeated rejections in
Congress of attempts to amend the FTCA to substitute direct
government liability for all individual 1liability in cases
arising out of the performance of official duties, see Brief
Amicus Curiae for the ACLU Foundation at 25-29, and by the
concerns expressed by various congressmen that the FTCA remedy
would be insufficient without substantial changes, see id. at
26-27 and cf. Petitioner's Brief at 37 n. 38.

The public policy concerne raised by the petitioner in
the other direction are not persuasive., Brief at 38-39. The
fact that a suit against e government should be preferable to

the claimant is hardly a reason to deny him an alternative

remedy that he may irrationally prefer or that may in unusual
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circumstances (as here) be preferable. Indeed, the usual
superiority of an PFTCA suit alleviates tc some extent the
"floodgates" concern so often expressed in these suits. The
petitioner also says that substitution of government liability
will benefit the public because the fear of personal liability
and the burden of trial dampens the ardor of public officials.
But the doctrines of gqualified and absolute immunity were
designed to meet precisely these concerns. We ought not to
strike a different (and rather one-sided) balance here.

Finally, there has been a suggestion that this m‘o@
guestion is not properly before us. Although it is true the brma 31atf

u-f-ﬂ-t-q.‘--t

question was not raised below and is not really related to the ALefes/,
g
argument, made below, that no cause of action should be implied

under the eighth amendment, it was the principal question on Cet—on L

which the Court granted cert. 1It is a question of considerable
\,____W
importance and one to which the parties have devoted the lion's

share of their brlefing. There is no 3Jjurisdictional bar.

Although the Court could properly refuse to consider the

question, it would probably be preferable to reach it.

I1
This issue raises no difficult theoretical guestions.
I am inclined to agree with the parties that Bivens actions
should generally be treated similarly to § 1983 actions. See

Butz v. Economou, 438 U.S5. 478 (1978). Therefore Robertson v.

Wegman, 436 U.S. 584 (1978) is the controlling law. Robertson



Vo

says that state survival laws generally will govern
constitutional damages actions against federal officials. But

the holding there was:

a narrow one, limited to situations in which no Ww
¢laim i{s made that state law generally Iis e

inhospitable to survival of § 1983 actions and in Vo %m

which the particular application of state

survivorship law, while it may cause abatement of (Lo cose )

the action, has no ind ndent adverse effect on
the licies underlvifig ; i%EH. .+ « A different
situvation might well be presented . . . if state
law 'did not provide for survival of any tort
actions . . . . We intimate no view, moreover,
about whether abatement . . . could be allowed in
a situation in which deprivation of federal rights

caused death.

The debate in this case is over the applicability of
the possible exceptions noted in Robertson, all of which seem to
turn prinecipally on an analysis of whether application of the
state law of survival would frustrate the purposes of
constitutional damages actions. The issues here are muddied by
a dispute over the Indiana law.

The petitioner says that all actions in Indiana
"survive" to some extent. Although personal injury actions that
cause a death do not "survive" in the sense that the victim's
¢laim is completely abated, Indiana provides for a separate
action for the victim's personal representative to sue in his
own right or to recover damages for next of kin. This is in a
legal sense a separate claim. But whether it should be treated
differently for purposes of our analysis is not clear. The
point should not be how the actions are labelled, for once the

victim is dead the same people are likely to end up with the
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recovery whether the action be labelled "survival" or "wrongful
death."” As long as the constitutional claim of a deceased
victim can be asserted in a wrongful death action, I would be

inclined to take the petitioner's view and lump both actions

together to see, in sum, what may be recovered. We do not know
phiian i i

whether Indiana law would permit a constitutional claim to be
brought under the wrongful death statute, but I have no reason

to believe this would not be permissible. Accordingly, {_Eill
assume ELat damages would be available under Indiana law for the
items provided in that statute.

i Inﬁ‘EE:‘h;:;::;:I::‘ circumstances of this case, the

recovery provided for the allegedly unconstitutional death is
woefully inadequate. But that is because the victim died
leaving no Eiﬂf“ or dependent relative. I doubt that th
limitation on damages in these circumstances would have any
significant effect on the policies underlying Bivens. As the
petitioner points out, the survival of personal injury claims
may often create a windfall to nondependent relatives or even
unrelated heirs. At least, the policy of compensation is less
compelling when the victim has died leaving no nuclear family or
dependent relatives.

The problem of deterrence is more troublesome. But
the statutes, taken together, do not completely eliminate
recoveries when the victim has died. 1Indeed, they significantly
reduce recoveries only in the special circumstances presented

here. I doubt that the prospect of "getting off" without

%

S

Fuold .

e.uﬁl—-q.)ﬁ.}“:s -
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damages liability when a prospective victim has no family would
significantly affect the conduct of federal officials who know
that in cases where the victim survives or leaves a widow or
dependents he may have to answer in damages.

I am somewhat troubled by this aspect of the case
because it seems to place the Court at large to make predictive
judgments as it sees fit on whether rules of law will
"adeguately" compensate or deter. Because I see no real benefit Mu_.
in the creation of a federal rule of survivorship more liberal : 71
than that provided by Indiana law, I would be inclined to avoid <@
this exercise 1in creating common law rules in a 1argglym¢
legiglative area. Even though the Court has done so in »
admiralty to a certain extent, Moragne v. States Marine Lines, - ge.enf
Inc., 398 U.8. 375, 405-498 (1570), there are too many outright .dd,____,!
policy questions in fashioning survival and wrongful death Hegon

Srtlead

actions: Who is entitled to sue? For what items of damages? 9 ’p
-

The absence of a body of common law precedent would seem to me

awm A
to make these questions excruciatingly difficult unless we look -146"4-}4;
to state law. For these reasons, I lean to reverse the CA7 and I

w
hold that the action was properly dismissed on the basis of ad
Indiana law, But I don't feel strongly one way or the other on o J
this question and could easily be persuaded the other way if
there is some compelling reason to believe the ©policies

underlying Bivens would be compromised.

CONCLUSION
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On the £first issue, I believe the FTCA c¢annct be
interpreted as the exclusive remedy for the injury caused by the
alleged constitutional wviolation in this case. If that result
obtaine in this case, it would be difficult to distinguish the
whole array of Bivens actions - indeed, the S5G's brief strongly
suggests that he would now apply the same rule to the facts of
Bivens itself. This logic seems designed to eliminate Bivens
actions entirely. While the Bivens action arguably has
contributed little to enforcement of constitutional cobligations
while clogging the courts with amorphous suits governed by no
easily discernible laws, it would seem disingenuous to overrule
it indirectly in the way proposed by the SG.

On  the second issue, the analysis is more
straightforward but the result, in my view, less clear. I would
lean to adopt the Indiana law of survivorship and reverse the

Ca7, with the result that the action will be barred.
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Snypreme Qonrd of Hye Bnited Sintes
Wuelington. B. C. 20543

CHAMDERD OF
JUSTICE W, J. BRENNAN, JR, January 10, 1980

RE: No. 78-1261 Carlson v. Green

Dear Chief:

1'11 undertake the opinion for the Court

in the above.

Sincerely,
The Chief Justice

cc: The Conference
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1fp/ss 3/13/80
78-162] CARLSON v. GREEN
MR. JUSTICE POWELL, concurring in the
judgment.
Although I join the judgment, I do not
agree with much of the language in the Court's
opinion. The principles said to govern a Bivens

cause of action are stated as follows:

"Bivens established that the victims of a
constitutional violation . . . have a
right to recover damages . . . . Such a
cause of action may be defeated . . . in
two situations. The first is when
defendants demonstrate 'special factors
counselling hesitation in the absence of
affirmative action by Congress'. ..The
second is when defendants show that
Congress has provided an alternative
remedy which is explicitly declared to be
a substitute for recovery directly under
the Constitution and viewed as egually
effectives® Ante, at 3-4((first emphasis
added, second in original).

Much of the foregoing language is unnecessary
dicta. Moreover, it goes beyond any prior holding

by this Court.

We are concerned here with implying a
rght~ \fv damas el
tﬂ@ of actim;{ from the mnititutinnjuhm mere—ig—

apaetfi=d. I have thought that the byrden was on

the party asserting such a ri at least to

establish the inadequ or absence of other

-
-~

remedies (Ellep — if I am correct, please cite

T L

4

tief |

77



require that a defendant show that Congress has

provided "an alternative remedy which it explicitly
dan B qu‘

-v-l—ll

declared to be a substitute” for a Bivens cause of } . J’
! v
action, and that Congress viewed its remedy "as A/ C

equally effective”. These are unnecessarily
! \
inflexible conditions. (Eir does the Court suggest
- .
any policy ccnsiderutinﬂjjfor imposing such a
threshold Fgrggn on a defendant in an implied
remedy case. If the Court's language is taken
literally, the question is not merely whether
\
Congress has prescribed an adequate remedy. Even
\ A
iﬁbuch a remedy is entirely adeguate, the defendant
also must show that Congress has "explicitly
declared [its remedy] to be a subst e for
recovery directly under the Constitution". A?i{ s R o
Absent such an explicit showing, the
Court apparently thinks a Bivens plaintiff may
<
ignore an aqbuate congressional remedy. It simpl?
makes no sense, in such a situation, to afford a

plaintifqgfchoice of two federal remedies,

especlally where one is implied and the nth;;



3.

affirmatively provided by Congress, Hn:nnuexr.éuch

a rule would ‘make irrelevant)nther evidence of

am ~O0F OWa AT s ) CF &

congressional intent. I aleo view it as

presumptuous tp instruct Congress on the form as
1

well as the substance of lts legislation.

The Courtfhaea state that a Bivens cause
A

of action may be defeated if a defendant
demonstrates "special factors" counseling

hesitation in the absence of affirmative action by

Y Ok offed

Congress., But no guidance is afforded by &the

/\ . g; [,; -
A I Kl ,:L A .'
Lourt*s ooimion as t0ﬂ£h15 pOssi exception. It

: o .
states simply that no such fsetors are present in

this case, and that petitioners enjoy no

ﬁ
"idepandant status™ that would make "judicially ﬁ J.

created remedies against them inapprnpriate'.fgji

w!Jhwibm«h e X~ {#ﬂﬁhd.gu-*'j
thegﬁificial status
i
' be o alsvaek Hlés I
is—-immediately diluted, by the sentence that

follows, -In—iby, the Court states that even if



4.

factors relevant to its purported exception. The

authaviys aimn ,EL. ;‘:Eu:F"
eagerness of this Court to lmply federal cauwsee—od-
=etion that are authorized neither by the

Constitution nor by Congress is, in my view, a

disservice both to the doctrine of separation of CE£52’;="
Y Note J ¢

]
P -

powers and to a rational system of justice.
(Ellen, add a cite to my dissent in Cannon, and
’.-?‘
possibly 95555,513*"'
h 1
This is not to Jm-wihut in appropriate
circumstances private causes of action may set be

inferred from provisions of the Constitution. 4«72 2I52. .

(Ellen: cite my Passman disssent). Th;:é Court e

recognized, Bivens, supra, at 397, and this Court

again today acknowledges, that Congress is the
appropriate body to create federal remedies.
Although the Court's opinion imposes new
requirements as to when a congressionally
prescribed remedy supplants the right to bring a
Bivens suit, the Court has never gone so far as to
say that Congress cannot provide an exclusive
remedy. This being so, logic would require that -

absent congressional action - a federal court in



deciding whether to imply a remedy should exercise

the sort of discretion that cone would expect from a

legislative body. As Mr. Justice Harlan noted, a

court should "take into account [a range of policy

considerations} at least as broad as the range of

those a legislature would consider with respect to

an express statutory authorization of a traditional

remedy". Bivens, supra, at 407. It is difficult

to know from today's decision, written in
absolutist terms, whether the "discretion" of a
court is now reduced to determining simply whether
there is a legislative remedy that both comports
in substance and form with the Court's new
requirements.

Despite my serious disagreement with
language of the opinicen, T do agree with the
Court's ¢onc¢lusion that this is a proper case for a
Bivens cause of action. The Federal Tort Claims
Act, relied upon by petitioner, dces not provide an

LA

adequte remedy*; indeed, as the

*Ellen, include a summary note as to why the
statutory remedy is inadeqguate.



—

e

Court points out, the legislative history makes
reasonably clear that Congrese did not intend

T4 oe

foreclose a Bivens suit. Morsoues, HL policy

b
e.ns&de*a&&anuﬁtu_the—euntrui; haper been identified

by any of the parties.

IIT
In part III of its opinion, the Court -
adopting the reasoning of the Court of Appeals -
heolds that "whenever the relevant state survival
statute would abate a Bivens—-type action brought
against defendants whose conduct results in death,
the federal common law allows survival of the

action.” Ante, at 9. )
pi-auied K?v“

I agree that(:elevant pullcy
A=

cansideratioﬁﬁ require the application of federal

1 do nob oY

commen law to allow survival in this case. Thesre—

Wl the lord ptg.ivyg
MMW however, th t.nn.m—t-' 1t j o
= 85 pasan i golsicn  donbin{ o P10
-Suggest thaiﬁm Bivens actions qm-r-a—H-r—thE'rr—

<shopld. be a uniform federal rule. It is not clear
\"\-..__

to me that the Court would go this far. See n. 10,
p. 9-10, infra, and it would be guite unnecessary

in this case to adopt any such uniform rule.



Moreover, this would be incompatible with the

statutory presumption favoring state law in §1883

actions. 42 U.S5.C., §1988. It also would be

contrary to the spirit of Butz v, Economouw in which

the Court indicated that it would be unseenly for
federal officers to be governed by different rules
than state officers. At least, where statutes of
limitation are at issue, I have thought it settled
that in both Bivens and 1%83 actions the federal
courts applied state statutes of limitations.

{Ellen: c¢ite a case or twol.
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78-1621 CARLSON v. GREEN

MR. JUSTICE POWELL, concurring in the
judgment.

Although I join the judgment, I do not
agree with much of the language in the Court's
opinion. The principles said to govern a Bivens

cause of action are stated as follows:

"Bivens established that the victims of a
constitutional vioclation . . . have a
right to recover damages . . . . Such a
cause of action may be defeated . . . in
two situations. The first is when
defendants demonstrate 'special factors
counselling hesitation in the absence of
affirmative action by Congress'. The
second is when defendants show that
Congress has provided an alternative
remedy which is explicitly declared to be
a substitute for recovery directly under
the Constitution and viewed as equally
effective." Ante, at 3-4 (first emphasis
added, second in original).

Much of the foregoing language is unnecessary

dicta. Moreover, it goes beyond any prior holding

by this Court.

We are concerned here with implying a

ranen AF sAatriAan Ffremam bha PDansblbnkdAan whas meass 12



2,

cages).

The Court now would shift the burden, and

require that a defendant show that Congress has

provided "an alternative remedy which it explicitly

declared to be a uubuEituta“ for a Bivens cause of
action, and that Congress viewed its remedy "as
equally effective". These are unnecessarily
inflexible conditions. WNor does the Court suggsest
any policy considerations for impoeing such a
threshold burden on a defendant in an implied
remedy case. If the Court's language is taken
literally, the guestion is not merely whether
Congress has prescribed an adeguate remedy. BEven
i?éuch a remedy is entirely adequate, the defendant
also must show that Congress has "explicitly
declared [its remedy] to be a substitute for
recovery directly under the Constitution".

Absent such an explicit showing, the
Court apparently thinks a Bivens plaintiff may
ignore an adquate congressional remedy. It simply
makes no sense, in such a situation, to afford a

plaintiiﬁé cholice of two federal remedies,

especially where one is implied and the other



3.

affirmatively provided by Congress, Moreover, such
a rule would make irrelevant other evidence of
congressional intent. I also view it as
presumptuous to instruct Congress on the form as
well as the substance of its legislation,

The Court does state that a Bivens cause
of action may be defeated if a defendant
demonstrates "speclal factors" counseling
hesitation in the absence of affirmative action by

Qnbe ot 3,
Cnngteaﬁ.“ But no guidance is afforded by—tihe
Cowrels opindon as to this possible exception., It
states simply that no such factors are present in

this case, and that petitioners enjoy no

"idependent status" that would make "judicially

Quede ot ¢

—_—a

created remedies against them inappropriate'.JkThis
reference to the official status of the defendant
is immediately diluted by the sentence that
follows. 1In it, the Court states that even if
defending a Bivens suit "might inhibit [performance
of] official duties, the qualified immunity

accorded . . . under Butz v. ECONomos . . «

&
provides adequte protection”.

In sum, the Court identifies no special



factors relevant to its purported exception. The
eagerness of this Court to imply federal causes of
action that are authorized neither by the
Constitution nor by Congress is, in my view, a
disservice both to the doctrine of separation of
powers and to a rational system of justice.
(Ellen, add a cite to my dissent in Cannon, and
possibly other cites).
IT

This is not to say that in appropriate
circumstances private causes of action may not be
inferred from provisions of the Constitution.

(Ellen: cite my Passman disssent). The Court

L
recognizathEivena, supra, at 397, and this Court

again today acknowledges, that Congress is the
appropriate body to create federal remedies.
Although the Court's opinion imposes new

requirements as to when a congressionally



deciding whether to imply a remedy should exercise

the sort of discretion that one would expect from a

legislative body. As Mr. Justice Harlan noted, a

court should "take into account [a range of policy

considerations] at least as broad as the range of

those a legislature would consider with respect to

an express statutory authorization of a traditional

remedy". Bivens, supra, at 407. It is difficult

to know from today's decision, written in
absolutist terms, whether the "discretion™ of a
court is now reduced to determining simply whether
there is a legislative remedy that both comports
in substance and form with the Court's new
requirements.

Despite my serious disagreement with
language of the opinion, I do agree with the
Court's conclusion that this is a proper case for a

Bivens cause of action. The Federal Tort Claims



Court points out, the legislative history makes
reasonably clear that Congress did not intend to
foreclose a Bivens suit. Moreover, no policy
considerations to the contrary have been identified

by any of the parties.

IIT

In part III of its opinion, the Court -
adopting the reasoning of the Court of Appeals -
holds that "whenever the relevant state survival
statute would abate a Bivens-type action brought
against defendants whose conduct results in death,
the federal common law allows survival of the
action."™ Ante, at 9.

I agree that relevant policy
considerations require the application of a federal
common law to allow survival in this case. There

is language in the opinion, however, that seems to



Moreover, this would be incompatible with the

statutory presumption favoring state law in §1983

actions. 42 U.S.C. §1988. It also would be

contrary to the spirit of Butz v, Economou in which

the Court indicated that it would be unseemly for
federal officers to be governed by different rules
than state officers. At least, where statutes of
limitation are at issue, I have thought it settled
that in both Bivens and 1983 actions the federal
courts applied state statutes of limitations.

(Ellen: cite a case or two).



Bupreme Qonet of the Vnited Siates L////
Waslington, B, ¢, 205%3

CHAMBERS OF
JUSTICE JOMN PAUL STEVENS

March 13, 1980

Re: 78-1261 - Carlson v. Green

Dear Bill:

Please join me.

Respectfully,

Mr. Justice Brennan

Coples to the Conference



March 13, 1980

78=1261 Carlson v. Green

Dear Bill:

Although I voted
your opinion for the Court.
Passman, and your draft inco
= the Passman analysis.

am not able to join
I think“we went too far in
rat€s - perhaps understandably

I will await Bill

nquist's dissent before
deciding what to do.

Sincerely,

Mr. Justice Brennan
1fp/ss

cc: The Conference

G Lozl Lo
el a Crsrras OF
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78-1261 CARLSON v, GREEN

MR. JUSTICE POWELL, concurring in the
judgment.

Although I join the judgment, I do not
agree with much of the language in the Court's
opinion. The Court states the principles

governing Bivens actions as follows:

"Bivens established that the victims of a
constitutional vielation . . . have a
right to recover damages . . . . Such a
cause of action may be defeated . . . in
two situations. The first is when
defendants demonstrate 'special factors
counselling hesitation in the absence of
affirmative action by Congress. . . . The
second is when defendants show that
Congress has provided an alternative
remedy which is explicitly declared to be
a substitute for recovery directly under
the Constitution and viewed as equally
effective., . . " Ante, at 3-4 (emphasis
in original}.

Aialewmind cortuisi

M merd 'E‘le foregoingdi-ung-uuge—is dictum that

MM
i ﬁthe prior holdings of this

Court.

We are concerned here with implying a
right of action for damages directly from the
Constitution. In the past, the Court has sald that
persons who have "no [other] effective means of
redress" "must be able to invoke the existing

jurisdiction of the courts for the protection of



their justiciable constitutional rights." Davis v.
Passman, 442 U.8. 228, 242 (1979). The Davis rule
in itself é%ﬂfines the "principled discretion" that
should be brought to bear when a court is asked to
infer a private cause of actiqp not specified by
the enacting authority. 1d., at 252 (POWELL, J.,
dissenting). But the Enur::rm < s {:: {‘r-é&af e
) A

eliminat:q.every vestige of discretion. Today we
are told that a court must entertain a Bivens suit
unless the action is "defeated"” in one of two
specified ways.

The Court recognized in Bivens that the
need for implied remedies may be obviated when
Congress has supplied "equally effective

alternative remedies." 1Id., at 24B; see Bivens v.

Six Unknown Fed. Narcotics Agents, 403 U.S. 388,

-I' e MHoe trerene
387 (1971). But Ehe murtAMAthat a

defendant cannnt_defeat a Bivens action simply by
showing that there are adequate alternative avenues
of relief. The defendant must also show that
Congress "explicitly declared [its remedy] to be a

substitute for recovery directly under the

Constitution and viewed [it] as equally effective.”



These are unnecessarily inflexible conditions. The
Calgs rAe diw f(vaqGZQ dgaad
Cuurt{advances no policy reason - indeed no reason
at all - for imposing this threshold burden upon
the defendant in an implied remedy case.
Aot

The Gnur;ximplicitly acknnwleﬂge’ that
Congress possesses the power to enact adeguate
alternative remedies that would be exclusive. Yet,
today's opinion will parmic Bivens plaintiffs to

A Zivens

ignore entirely adequate remedies if Congress has
not clothed them in the p*epeﬁ linguistic garb. No
purpose is served by affording plaintiffs a choice

Ao m.a-/g.,...,,' A
of remedies in these circumstances. Nurlﬂeeﬂ-it

nah&qu;::zzzghL
r federal courts to close their eyes

Fal

to congressional intent that i-: natJex%:‘;saed in
Lt fi At ey
& prefara,. Indeed, 1 would
have thought it presumptuous for this Court to
instruct Congrese on the form ites legislation must
take.
The Court does state that the Bivens
remedy may be defeated if “"sgpecial factors" counsel
hesitation in the absence of affirmative action by

Congress. But no further guidance is provided.

The Court states simply that no such factors are



present in this case, and that petitioners enjoy no
"independent status" that would make judicially
created remedies inappropriate. Ante, at 4. The
implication that official status may be a "special
factor" is withdrawn in the sentence that follows,
which concludes that qualified immunity affords all
the protection necessary to the effective
performance of official duties. No other factors
relevant to the purported exception are mentioned.
One is left to wonder whether judicial
discretion in this area will hereafter be confined
to the single determination that a legislative
remedy does or does not comport with the
specifications prescribed by this Court. Such a
drastic curtailment of discretion would be
inconsistent with the Court's longstanding
recognition that Congress is ultimately the

appropriate body to create federal remedies. See



5.

a court should "take into account [a range of
policy considerations] at least as broad as the
range of those a legislature would consider with
respect to an express statutory authorization of a

-traditional remedy”. Bivens, supra, at 407. I do

not understand why this discretion must be limited
in the manner announced today.

The Court'g absolutist language is the
more puzzling for its adoption in a case where the
implied remedy is so plainly appropriéte under any
measure of discretion. The Federal Tort Claims
Act, relied on by petitioners, simply is not an
adequate remedy.l/ And there are reasonably clear
indications that Congress did not intend that
statute to displace Bivens claims, See ante, at 4-
5. No substantial contrary pelicy has been
identified, and I am aware of none. I therefore

agree that a private damages remedy properly is



cannot be found in Constitution or statute is an
affront to the doctrine of separation of powers and
a disservice to a rational svstem of justice, Cf,

Canncn v, University of Chicago, 441 U.S. 677, 730-

743 (POWELL, J., dissenting).2/
IT

In part III of its opinion, the Court
holds that "'whenever the relevant state survival
statute would abate a givens—type action brought
against defendants whose conduct results in death,
the federal common law allows survival of the
action.'" Ante, at 9, quoting 581 F.2d, at 674-
675. I agree that the relevant policies require
the application of federal common law to allow

survival in this case.

. -
' Lty
3 L1 L] n
It is not [8d "tbvious" 'to me that "the = .
5 iTutts y Al
liability of federal officials for viclations of B

1%

citizens' constiéutiﬂnal rights should be governed
by uniform rules" in every case. Ante at 8; see
id., at 9. On the contrary, federal courts
routinely refer to state law to fill the procedural
gaps in national remedial schemes. The policy

against invoking the federal common law except



1.

where necessary to the vitality of a federal claim
is codified in 42 U.8.C. § 1988, which creates a
presumption in favor of state law in § 1983
actions.

The Court's opinion in this case stops
short of mandating uniform rules to govern all
aspects of Bivens actions. Ante, at 9-10 n. 10.

But it appears designed - at the least - to reverse
in Bivens actions the presumption applicable under
§ 1983. The distinction is both unnecessary to the
analysis of this case and contrary tc the spirit of

Butz v. Economou, 438 U.5. 478, 498-504 & n. 25

(1978). In Butz, the Court indicated that it would

be unseemly for different rules to govern the

liability of federal and state officers for the

same constitutional harm. I would not disturb that

understanding today.



er 3/18/80

FOOTNOTES

1/ The FTCA is not a federal remedial
scheme at all, but a waiver of sovereign immunity
that permits an injured claimant to recover damages
against the United States "where . . . a private
person would be liable to the claimant in
accordance with the law of the place where the act
or omission occurred.” 28 U.S.C. § 1346(b); see
also 28 U.S8.C. § 2674. Here, as in Bivens itself,
a plaintiff who is denied his constitutional remedy
would be remitted to the vagaries of state law. See
403 U.5., at 394-395, The FTCA gives the plaintiff
even less than he would receive under state law in
many cases, because the statute is hedged with
protections for the United States. As the Court
points out, neither punitive damages nor jury trial

are avalilable under the FTCA., Ante, at 7-8. And



FN2.

2/ I do not imply that courts enjoy the
same degree of freedom to imply causes of action
from statutes as they do from the Constitution.

See Davis v. Passman, 442 U.S5. 228, 241-242 (1979).

I do believe, however, that the Court has seriously
overstepped the bounds of rational judicial

decisionmaking in both contexts.
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78-1261 CARLSON v. GREEN

MR. JUSTICE POWELL, concurring in the
judgment.

Although I join the judgment, I do not

>
L Bid

agree with much of the languaqelin the Court's
opinion. The Court states the principles

governing Bivens actions as follows:

"Bivens established that the victims of a
constitutional violation . . . have a
right to recover damages . . . . Such a
cause of action may be defeated . . . in
two situations. The first is when
defendants demonstrate 'special factors
counselling hesitation in the absence of
affirmative action by Congresst . . . The
(:) second is when defendants show that

=i gress has ovided an alternative
remedy which 1§ explicitly declared to be
a substitute f recovery directly under

the Constitution and viewed as equally
effective. . . ." Ante, at 3-4 {emphasis
in original).

';.'t
a'!
The foregoing statement contains dictti‘that goes

well beyond the prior holdings of this Court.

*
f.q "I-’.H.-H_?
We are concerned here with a

right of action for damaaes directlv from the



/

Passman, 442 U.S. 228, 242 (1979). The Davis rule
now sets the boundaries of the "principled
discretion™ that must be brought to bear when a
court is asked to infer a private cause of action
not specified by the enacting authority. Id., at
252 (POWELL, J., dlssenting). But the Court's
opinion, read literally, would restrict that
discretion dramatically. Today we are told that a
court must entertain a Bivens suit unless the
action is "defeated" in one of two specified ways.
As the Court recognized in Bivens, the
need for implied remedies may be obviated when
Congress has supplied "equally effective
alternative remedies.”™ Id., at 248; see Bivens v.

Six Unknown Fed. Narcotics Agents, 403 U.S. 388,

397 (1971). The Court now volunteers the view that
a defendant cannot defeat a Bivens action simply by

showing that there are adeguate alternative avenues



Court cites no authority and advances no policy
reason - indeed no reason at all - for imposing
this threshold burden upon the defendant in an
implied remedy case.

The Caurt«ﬂcd:?z;;licitly ackncwledgiz/
that Congress possesses the power to enact adequate
alternative remedies that would be exclusive. Yet,
today's opinion apparently will permit Bivens
plaintiffs to ignore entirely adequate remedies if
Congress has not clothed them in the prescribed
linguistic garb. No purpose is served by affording
plaintiffs a choice of remedies in these
circumstances. Nor do our prior cases require
federal courts to close thelr eves toc congressional
intent that may not be expressed in the language we
prescribe. Indeed, I would have thought it
presumptuous for this Court to instruct Congress on

215

the /form its legislation must take.
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no such factors are present in this case, and that

{‘& Bl Fa .y, Tkl
petitioners enjoy no "independent statua: that

would make judicially created remedies

inappropriate. Ante, at 4. The implication that
i . .

cofficial statUﬁzmay be a "special factor" is

withdrawn in the sentence that follows, which

concludes that qualified immunity affords all the

ans

protection necessary to jthe effective performance

of official duties. No other factors relevant to

the purported exception are mentioned.

One is left to wonder whether judicial
discretion in this area will hereafter be confined
to the single determination that a legislative
remedy does or does not comport with the
specifications prescribed by this Court. Such a
drastic curtailment of discretion would be

inconsistent with the Court's longstanding

recognition that Congress is ultimately the

gy i




legislative task: ﬁh Mr. Justice Harlan once said,
a court should "take into account [a range of
policy considerations] at least as broad as the
range of those a legislature would consider with

respect to an express statutory authorization of a

traditional remadﬂEE;ZBivena. suprﬁ. at 407. I do
\phool {s
not understand why this discretion be limited

in the manner announced today.

E-
’vTha Court's ahanlut language m}‘"
'ﬁ&'.i.s[ Cawinf
ﬁcf more pujfiiigg in a case where the

implied remedy is so plainly appropriate under any
measure of discretion. The Federal Tort Claims
Act, relied on by petitioners, simply is not an
adequate remedy.l/ And there are reasonably clear
indications that Congress did not intend that
statute to displace Bivens claims. See ante, at 4-
5. MNo substantial contrary policy has been

identified, and I am aware of none. I therefore



?

1

eagerness to imfly federal causes of action that
cannot be found in Constitution or statute is an
affront to the doctrine of separation of powers and
a disservice to a rational system of justice. £f.

Cannon v. University of Chicago, 441 U.S, 677, 730-

1979 iy
749/ {POWELL, J., dissenting).2/

II

In part III of its opinion, the Court
holds that "'whenever the relevant state survival
statute would abate a Bivens-type action brought
against defendants whose conduct results in death,

the federal common law allows survival of the

s
action.'" Ante, at 9, guoting 581 F.2d4, 674~

(CA N 1M9g)
E?;F I agree that the relevant policies require

the application of federal common law to allow
survival in this case.

It is not "obvious"™ to me, however, that
"the liability of federal officials for violations
of citizens' constitutional rights should be
governed by uniform rules" in every case. Ante at
8; see id., at 9. On the contrary, federal courts
routinely refer to state law to fill the procedural

gaps in national remedial schemes. The policy



against invoking the federal common law except
where necessary to the vitality of a federal claim
is codified in 42 U.S.C. § 1988, which creates a
presumption in favor of state law in § 1983
actions.

The Court's opinion in this case stops
short of mandating uniform rules to govern all

aspects of Blvens actions. Ante, at 9-10 n. 10.

But it appears designed - at tpe least - to reverse
H. -
(ﬂ{i m‘f "ﬁll'.l‘.u
in Bivens actionﬂgfhe presumptidh ;bpliéab&e—unéer

§ 19 Bﬁ. Phe ﬂi&zingﬁiﬂa is both: unnecessary to the

analysis of’this.case and contrary to the spirit of

Butz v. Economou, 438 U.S. 478, 498-504 & n. 25

{1978). 1In Butz, the Court indicated that it would
be unseemly for different rules to govern the
liability of federal and state officers for the

constitutional har I would not disturb that

understanding today.
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FOOTNOTES
1/ The FTCA is not a federal remedial

scheme at all, but a waiver of sovereign immunity
that permits an injured claimant to recover damages
against the United States "where . . . a private

£l
personfwould be liable to the claimant in
accordance with the law of the place where the act
or omission occurred.®" 28 U.S5.C. § 1346(b); see
also 28 U.5.C. § 2674. Here, as in Bivens itself,
a plaintiff who is denied his constitutional remedy
would be remitted to the vagaries of state law. See
403 U.S5., at 394-395. The FTCA gives the plaintiff
even leas than he would receive under state law in
many cases, because the statute is hedged with

protections for the United States. As the Court

points out, neither punitive damaqés_nor ﬁury trial

- i

are available under the FTCA. Ante, at -:-:“‘IE&



FR2.

e

31
|47
2/ I do not hpb(that courts enjoy the

r'\-of""""
same degree of freedom to &ng&y*éaunes of action
from statutes as they do from the Constitution.

See Davis v. Passman, 442 U.S. 228, 241-242 (1979). v

Pl o

.f
I do believe, however, that the Cuur%}ﬁas
overstepped the bounds of rational judicial

decisionmaking in both contexts.
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Mg. Justice PoweLL, concwrring in the judgment.
Although I join the judgment, I do not sgree with much
of the language in the Court's opinion. The Court states the
principles governing Bivens saclions s follows:
“Bivens established that the vietims of & eonstitutional
violation , , . have a right to recover damages. . .. Buch
a oayse of action may be defeated . . . in two situations.
The firet is when defendants demonstrate ‘special factors
counselling hesitation in the abgence of affirmstive action
by Congress’ , ., The geeond is when defendants
show that Congress hes provided an slternative remedy
which it explicitly declared to be a substitute for recovery
directly under the Constitution snd viewed ss equally
effective. . . ¥ Anie, at 34 (emphasis in original).

The foregoing statement containg dicta that go well beyond
the prior holdings of this Court.

I

We are concerned here with inferring a right of aetion for
damages directly from the Constitution. In Dawe v, Pass-
mgn, 442 U, ] 228, 242 (1979), the Court said that persﬂna\
who have “no [other] effestive means of redrems” “must be

L
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able to invoke the existing jurisdiction of the courte for the
protection of thelr justiciable constitutional rights" The
Dayis rule now scte the boundaries of the “prineipled disere-
tion” that must be brought to bear when a court in asked to
infer a private cavse of action not specified byl an
1d., st 2532 (Powmwr, J,, dissenting). But the Courl's opinion,
read literally, would restriot that diseretion dramatioally,
Today we are told that & court must entertain a Bivens stuit
unless the action is “defeated” in one of two specified ways.
Bivens recognized that implied remedies may be unneces-

eary when Congress has upﬁi:i;’mécﬁve“ alterna-
tive remedies, Bivens v, Siz Unfnoun Fed, Narcotics Agents,
403 U, 8. 388, 397 (1971): see Davis v. Possman, suprg, 442
U. 8., at 248. The Court now volunteers the view that a de-
fendant cannot defeat & Bivens action simply by showing that
there are adequate alternative avenues of relief. The -de-
fendant also must show that Congress "explicitly declared
[ita remedy] to be & substitute for recovery directly under the
Constitution and viewed [it] as equally effective” Ante, at
4 (emphasis in original). These are unnecessarily rigid con-
ditions, The Court cites no authority and advances no policy

reason—indeed no reason &t all—for imposing this threshold|

burden upon the defendant In an implied remedy caze.
The Court does implicitly acknowledge that Congress
possesses the power to enact adequate alternative remedies
that would be exclusive, Yet, today’s opinion apparently will
permit Bivens plaintiffs to ignore enhre-ly adeguate remerlies
if Congres== has not clothed them in the preseribed linguistie
garb. No purpose is served by affording plaintiffs a choice of

remedies in these circumstances, Hﬂl’l‘lﬂ-—ﬂiﬂ—m&‘ﬂ

yoquive federal courts to blind themselves to congressional
intent expressed in language other than that which we
prescribe,
A defendant also may defeat the Bivens remedy under
today's decision if “special factors” counse] “hesitation.”” But
the Court provides no further guidance on this point, The

L"Gz nervralesd
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opinion states simply that no such factors are present in this

case. The Court says that petitioners enjoy no “independent |
status in our constitutional scheme” that would make judi-

cially ereated remedies inappropriate. Anfe, at 4. Butfimpli-|
cation that official status may be a “special factor” is with-

drawn in the sentence that follows, which coneludes that

qualified immunity affords all the protection necessary to

ensure the effective performance of official duties, No other

factors relevant to the purported exception are mentioned,

One is left to wonder whether judicial diseretion in this area
will hereafter be confined to the question of alternative reme-
dies, which is in turn reduced to the single determination that
congressional action does or does not comport with the specifi-
cations preseribed by this Court. Such a drastic curtailment
of diseretion would be inconsistent with the Court’s long-
standing recognition that Congress is ultimately the appro-
priate body to create federal remedies, See gnie, at 4-5;
Bivens v. Six Unknown Fed. Narcotics Agents, supra, 403
T. 8, at 397, A plaintiff who seeks his remedy directly under
the Constitution agks the federal courts to perform an essen-
tially legislative task, In this situation, as Mr, Justice Harlan
anece gaid, a eourt should “take into account [a range of policy
considerations] at least as broad as the range of those a legis-
lature would consider with respeet to an express statutory
asuthorization of a traditional remedy.” Bivens, supra, at
407, The Court does not explain why this diseretion should|
be limited in the manner announced today.

The Court's absolute language is all the more puzzlingf
because it comes in & case where the implied remedy is plainly
appropriate under any measure of discretion. The Federal
“Tort Claims Aet, on which petitioners rely, simply is not an |
sdequate remedy.' And there are reasonably clear indications

* The Federsl Tort Claims Act is not a federal remedial scheme at all, |
but a weiver of sovereign immunity that permite an injured claimant to
recover damages against the United States where a private person “would

Y
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that Congress did not intend that statute to displace Bivens
claims, Bee anfe, at 4-5. No substantial contrary poliey has
been identified, and I am aware of none, 1 therefore agree
that a private damages remedy properly is inferred from the
Congtitution in this case. But T do not agree that Bivens
plaintiffs have a “right” to such a remedy whenever the
defendant fails to show that Congress hss “provided an
[equally effective] alernative remedy which it explicitly
declared to be a substitute, , . .\” In my view, the Court's

to infer federal causes of action that cannot be
found in the Constitution or in a statute denigrates the doe-
trine of separation of powers and hardly comports with &

rational system efi fustice. CT. Cannon v. University of Chi-

cago, 441 U. B. 677, 730-740 (1979) (PowgLy, J., dissenting).*

II

In Part 111 of its opinion, the Court holds that “ ‘whenever
the relevant state survivsl statute would abate s Bivens-type
action brought against defendants whose conduect results in
death, the federal common law allows survival of the action.’ *
Amnte, at 9, quoting 581 F, 2d 600, 674-675 (CAT 1078), I

b lighle ta the claimant in aceordance with the law of the place whers
the act or omizeinh oeourred.” 2R T8 €. §1348 (b); see also 2R 1T 8. O,

82674, Here, aa in Bivens itself, a plantiff denied his constirutional

remedy would be remitted to the vapguries of state law, See 403 1. 8, at
304-305 The FTCA gives the plaintiff even less than he would receive
under state law in many cases, because the statute is hedged with protees
tions for the United States. As the Court points out, the FTCA allows
neither jury tripl ner punitive damages. Ante, at 7, And recovery may
be barred altogether if the elaim arises from & “diseretionary function' or
“the exeoution of & stetute or regulation, whether or not such statute or
regulation is valid,® 28 T, 8. C. § 2680 (a).

8T do not supgest that eourts enjoy the same degres of freedom to infer
panecs of action from statutes as from the Constitution. See Davir v, |
Pazrman, 442 T, 8. 228, 241-242 {1873). T do helisve, however, that the
Court today has overstepped the bounds of rational judiciul demsions
making in both contexts,
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agree that the relevant policies require the application of
federal common law to allow survival in this case,

It i= not “obvious” to me, however, that "the liability of
federal officials for violations of citizens’ constitutional rights
should be governed by uniform rules” in every case. Ante, at
8; see id, at 0. On the contrary, federal ecourts routinely
refer to state law to fill the procedural gaps in national reme-
dial schemes, The policy againet invoking the federal com-
mon law exeept where necessary to the vitality of a federal
elaim is codified in 42 U, 8. C, § 1088, which directs that state
law ordinarily will govern those aspects of § 1983 actions not
covered by the "laws of the United States,”

The Court's epinion in this case does stop short of mandat- |
ing uniform rules to govern all aspectsa of Bivens actions.
Ante, at 0-10, n, 10. But the Court also says that the prefer-|
ence for state law embodied in § 1988 is irrelevant to the
selection of rules that will govern actions against federal offi-

cers under Bivens. Ibid, 1° — In Bufz v.|

Economou, 438 U, 8, 478, 408-504, and n, 25 (1978), the

Court thought it unseemly that different rules should govern
the linbility of federal and state officers for similar constitu-
tional 7::1 I would not disturb that understanding today.

== Ltﬂr‘fu?'g‘
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-
Mgz. Juaricn Powesy, coneurring in the judgment.

Although I join the judgment, I do not agree with much
of the language in the Court’s opinion. The Court states the
principles governing Bivens actions as follows:

"“Bivens established that the vietims of a constitutional
viglation . , . have a right to recover damages. . . . Such
a cause of action may be defeated . | . ip two situations,
The first ¥ when defendants demonstrate ‘speecial factors
counselling hesitation in the absence of affirmative action
by Congress’ , ., The second is when defendants
show that Congress has provided an slternative remedy
which it explicitly declared to be a substitute for recovery
directly under the Constitution and viewed as equally
effective, . . " Ante, at 34 (emphasis in original),

The foregoing statement contains dieta that go well beyond
the prior holdings of this Court.

I
We are concerned here with inferring a right of setion for
amages directly from the Constitution. In the

Court, bes said that persons who have “no [other] effective
means of redress” “mugt be Bble to invoke the existing juris-

Dauis v. fassmaun,
uy U 228,

aH2 (H?‘-’Q,
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diction of the courts for the protection of their justiciable

constitutional rights.” W‘m—ﬁ%—ﬂw
The Davis rule now sets the boundaries of the “prin-

\ cipled discretion” that must be brought to bear when & court
is asked to infer a private cause of action not specified by
authority. Id., at 252 (Powswy, J., dissenting), But the
Court’s opinion, read literally, would restriet that discretion
dramatieally, Today we are told that a court must entertain a
Bivens suit unless the action is “defeated” in one of two

specified ways. 3 f Hat
Hra—tire—Somme Vlrod ) e B-ivenq 1mp11¢cl L
remedies may be & TAE 53:1"\[
“squally effectiv
) m"mma Bive Siz Unknown Fed. Narcotics Agem‘.u, 403 U. B. 388,
a ra— m The Court now volunteers the view that a de-
V. ﬁl SMONA fendant cannot defeat a Bivens action simply by showing that
M2 there are adequate alternative avenues of relief. The de-
SUpra | fendant also must show that Congress “explicitly declared
us., af 248, [its remedy] to be a substitute for recovery directly under the

Constitution and viewed [it] as equadly effective.” Anfe, at
4 (emphasis in original), These are unnecessarily rigid con=
ditions, The Court cites no B..T.Itht}l'ltj.l' and a.rlvann 10 Haig
reason—indeed no reason at all—for imposing i} threshold
burden upon the defendant in an implied remedy case.

The Court does implicitly acknowledge that Congress
possesses the power to enact adequate alternative remedies
that would be exclusive. Yet, today’s opinion apparently will
permit Bivens plaintiffs to ignore antirel:,- adequate remedies
if Congress has not clothed them in the preseribed linguistie
garb, No purposs is served by affording plaintiffs a choiee of
remedies in these circumstances, Nor do our prior cases jf'_ﬁl""d Hansghves

require federsl courts to -elese—their—eyes|to mnmmna.l

m@t%ﬁmmmm eprmnhe ot Yo Hiak whidh
A defendant also\defeat the Bivens ed under
today’s decision if “special factors” mmﬁ%w(}‘kes&dmm

sbsense-oi afivnative—aotion=by Compress. ' But the Court
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The

~ wxno further guidanee on this peint. inion

states simply that no such factors are present in this casey %wws

that petitioners enjoy no “independent status in our consti-

tutional scheme” that would make judicially created remedies

inappropriate.  Anfe, at 4. e implieation that offiel

status may be a “special factor” is withdrawn in the gentence

that follows, which concludes that qualified immunity affords

all the protection necessary to ensure the effective perform-

ance of official duties, No other factors relevant to the
rted exception are mentioned,

One is left to wonder whether judicial diseretion in this are

be confined to tht:}ningln determination that ag
does or does 1ot comport with the specifi-

ong preseribed hy this Court. Such a drastic curtailment

of discretion would be inconsistent with the Court's long-

standing recognition that Congress is ultimately the appro- Andu(.n.d 4o Har

priate body to create federal remedies. Bee ante, at 4-5;

Bivens v. Sizx Unknown Fed, Narcotica Agents, supra, 403

U. 8, at 387. A plaintiff who seeks his remedy directly under

the Constitution asks the federal courts to perform an essen-

tially legislative task. In this situation, as Mr, Justice Harlan

once said, a eourt should “take into aecount [a range of policy

considerations] at least as broad as the range of those & legis-

Iature would consider with respect to an express mmm

authorization of a traditional remedy.” Bmms. Court data

. Fdo—mebuuderatand (Why this
hnutedmthe mmnnrmnmnud today. oot ‘ﬂ.l-ﬂ
e Court’s absolute language % adl 'HA.I..; MOTL.

a case where the implied remedy is plainly appropridte undnr Puz’rhlg ecouse f\'

| | any messure of discretion, The Federal Tort Claims Act,
' :ﬁ_m—ﬁn_nﬂ simply is not an adequate remedy.’

T‘Eﬂthlﬁl‘rprk o J unmufudtu:lmudi_ﬂlnbmeunﬂ,buttwlim-ﬂf
: AC*' sovereign immunity that permits an injurcd claimant to damages
Clawms against the United States where a private person “wouldfbe lisble to the

claimant in secardance with the law of the place where the mot or omis- I
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And there are reasonably clear indieations/that Congress did
not intend that statute to displace Bivens claims. See ante,
at 45, No substantial contrary policy has been identified,
and I am aware of none. I therefore agree that a private
damages ramedy pmperly iu 1nferrad fmm the Cunatututmn

drer the defandant fails to mnk
In my view, the Court's cages

ness to infer federal ea
Conntitutiun or statu

Cf ﬂ'am:cm v, Umvmniy of Chicago, 441'[? Eﬁ?? 'I'ED-HD

(1976) (PoweLy, J., dissenting).*
\-—"

11

In Part ITT of ite opinion, the Court holde that " ‘whenever
the relevant state survival statute would abate a Bivens-type
action brought against defendants whose conduet results in
death, the federil common law allows survival of the action.'”
Ante, at D, quoting 581 F. 2d 668, 674-6756 (CA7 1078). I/
agree that ‘the relevant policies require the application o
federal common law to allow survival in this case,

glon oconrrecl.” 28 T, 8. O § 1848 (b); soe nlso 28 U. B, C, § 2874 Hom,
18 in Bivens itsell, o plaintifl b=t decied his constitutional remedy would
be rempitied to the vagaries of state law. See 403 U, 8, of 804-305. The
FTCA gives the plaintif even loss than he would receive under stale

law in many eases, because the statute is with protactions for the i, FTCA 0.“)-1'-"‘
United States. As the Court points out,[ne jury nor puni fives

damages nla at 7. TRCOVETY P .

be barred altogether if the oluim inebees m mary‘tﬁﬁﬂﬁsﬂL(”“HS &“ﬂ

tlo execution of a statute or regulation, whnthnr ar not such statute or
regulation is valid” 28 U. 8. C. § 2080 (a).

2T do not suggest that courts enjoy the same degree of freedom to infer
causes of notion from stotutes se dbessdo from the Constitntiom. Bee ¥°
Dawis v. Paxamon, 442 U, 8. 228, 241-242 (1079). T do bolieve, however,
that the Court today has overstepped the bounds of vational judiclu

docisionmaking in both contoxts,
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It iz not “‘obvious” to me, however, that “the liability of
federal officials for violations of citizens' constitutional rightsa
should be governed by uniform rules” in every case. Anie, at
B: see i, at 3. On the contrary, federal courts routinsly
refer to state law to fill the procedural gaps in national reme-
dial schemes. The poliey againat invoking the federal com-
maon law except where necesgary to the vitality of a federal
claim is codified in 42 T. 8. C. § 1988, which direets that state
law ordinarily will govern those aspects of § 1983 actions not
eovered by the “laws of the United States,” 1 4 oA

1e Court’s opinipn in this uasr;(_ snort of mandating L

uniform rules to govern all aspects’of Bivens actions. dnie, _( '
at 9-10, n. IDAMWWMH fN__SE-R_._..I_@-

'l'n-ﬂée;mﬂa-

tmm a.ga.msj_ fgdmwmmmm

law it 5 1083 lawsitm nmibiibesbbbi ofioamer In Butz v.

‘H"OKOM Economou, 438 U, 8 478 408504, and n. 25 (1978), the {Hat

Court|aad it wesdd=be unseemly | diferent rules

5huﬂd govern the liability of federal and state officers for similar
constitutional harms, I would not disturb that understanding
today.




INSERT A, on p. 4:

But I do not agree that Bivens plaintiffs have a
"right"™ to such a remedy whenever the defendant
fails to show that Congress has "provided an
[equally effective] alternative remedy which it

explicitly declared to be a substitute . . . ." 1In

my view, the Court's eagerness to infer federal
causes of action that cannot be found in the

Constitution or in a statute denigrates the

hard campqrﬁ
doctrine of separation of powers and/iee 1

ﬂii!f:z:ee—tu a rational system of justice.

INSERT B, on p. 5

But the Court also says that the preference for
state law embodled in § 1288 is irrelevant to the
selection of rules that will govern actions against

federal officers under Bivens., 1Ibid. I do not

agree.

Wt
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Me. JusTice PowrLy, eoncurring in the judgment.
Although I join the judgment, I do not sgree with much
of the language in the Court’s opmion. The Court states the
pringiples governing Bivens actions as follows:
“Bivens established that the victims of & constitutional
violation , ., . have & right to recover damages. ... Such
& cause of action may be defeated . . . in two gituations,
“The first is when defendants demonstrate ‘special factors
counselling hesitation in the absence of affirmative action
by Congress’ ... The second is when defendants
ghow that Congress has provided an alternative remedy
which it explicitly declared to be a substitute for recovery
direetly under the Constitution and viewed as equally
effective. . . "' Anile, at 3-4 (emphasis in original).
The foregoing statement contains dicta that go well beyond
the prior holdings of this Court.

I
We are concerned here with inferring a right of action for
damages directly from the Constitution, In Dgviz v, Pass-
man, 442 U, 8, 228, 242 (1079), the Court said that persons
who have “no [other] effective means of redress” “must be
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able to invoke the existing jurisdiction of the courts for the
protection of their justimgble constitutiona]l rights.” The
Davig rule now sets the boundaries of the “principled discre-
tion" that must be brought to bear when a court is asked to
Tnfer a private cause of action not specified by {authority,
Id, at 232 (Powery, J,, dissenting), But the Court’s opinion,
read literally, would restriet that discretion dramatieally,
\'Today we are told that a eourt must entertain a Bivens suit
funless the action is “defeated” in one of two specified ways.
Bivens recognized that implied remedies may be unneces-

sary when Congress has equally effective’” alterna-
tive remedies. Bivens v Six Unknoun Fed, Narcotics Agents,
403 U, 8. 388, 397 (1971) ; see Davis v. Passman, supra, 442
U, 8., at 248, The Court now volunteers the view that a de-
fendant cannot defeat a Bivens action simply by showing that
there are adeqguate alternative avenues of relief, The de-
fendant also must show that Congress “explicitly declared
[its remedy] to be a substifute for recovery direetly under the
Constitution and viewed {it] as equally effective.” Ante, at
4 (emphagis in original). These are unnecessarily rigid con-
ditions, The Court cifes no authority and advancez no policy
reason—indeed no reason at all—for imposing this threshold
burden upon the defendant in an implied remedy case,
The Court does implicitly acknowledge that Congress
possesses the power to enact adequate alternative remedies
that would be exclusive, Yet, today’s opinion apparently will
permit Bivens plaintiffs to ignore entirely adeguate remedies
if Clongress has not clothed them in the prescribed linguistic

garb, No purpose is served by affording plaintiffs & choice of
Témedies in these circumstanees. No T
reguipe- federal courts to blind themselves to econgressional
;lintgent expressed in language other than that which we
preseribe,

A defendant slso may defeat the Bivens remedy under
today's deeigion if “special factors” counsel “hesitation.” But
the Court provides no further guidance on this point. The

(Hu. wa.chhﬁ

—(powds?
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opinion states gimply that no such factors are present in this

case. The Court says that petitioners enjoy no “independent

status in our constitutional scheme" that would make judi-

cially created remedies inappropriate, Ante, at 4, ButéImTph-_‘ fue
cation that official status may be a “special factor” if with-

drawn in the sentence that follows, which concludes that

gualified immunity affords all the protection necessary to

ensure the effective performance of official duties. No other

factors relevant to the purported exception are mentioned.

One is left to wonder whether judicial discretion in this area
will hereafter be confined to the question of alternative reme-
digs, which ig m turn reduced to the single determination that
congressional action does or does not comport with the specifi-
eafions prescribed by this Court. Such a drastic curtailment
of diseretion would be inconsistent with the Court's long-
standing recognition that Congress is ultimately the appro-
priate body to create federal remedies. See ante, at 4-5;
Bivens v, Siz Unknown Fed. Narcotics Agents, suprn, 403
U. 8, at 397. A plaintifl who seeks his remedy directly under
the Congtitution asks the federal courts to perform an essen-
tially legislative task, In this situation, as Mr, Justice Harlan
onee said, & court should “take into account [a range of policy
considerations] at least as broad as the range of those a legis-
lature would consider with respect to an express statutory
suthorization of a traditional remedy.” Bivens, supra, at
407, The Court does not explain why this diseretion should
be limited in the manner announeced today.

The Court's absolute language is all the more puzzling
beeauss it comes in a case where the implied remedy is plainly
appropriate under any measure of discretion. The Federsal
Tort Claime Act, on which petitioners rely, simply iz not an

adequate remedy.' And there are reasonably clear indications

LThe Federal Tort Claims Act 18 not 3 federal remedial seheme at all,
but a waiver of soversign immunity that permits an injured claimant to
recover demages against the United Btates where o privede person “wauld
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that Congress did not intend thet statute to displace Bivens

claims. Hee ante, at 4-5. No substantial contrary policy has

been identified, and I am aware of none. 1 therefore agree

that a private damages remedy properly ig inferred from the

Constitution in this case. But I do not agree that Bivens

plaintiffs have a “right” to such a remedy whenever the

defendant fails to show that Congress has “provided an

[equally effective] alternative remedy which it explicitly

wills WS declared to be a substitute. . . 7 In my view, the Court’s
‘8 eagorness\to infer federal causes of metion that cannot be
found in the Constitution or in a atatute denigrates the doe-

trine of separation of powers and hardly comports with a

“F ]"ﬂﬂmﬂ‘ﬂmﬂ’ﬁ%jusﬁm. Cf. Cannon v. University of Chi-
cago, 441 U, B, 677, 7T30-749 (1979) (PoweLy, J., dissenting).?
II

‘In Part 1T of its opinion, the Court holds that * ‘whenever
the relevant state survival statute would abate a Bivena-type
sotion brought against defendants whose eonduet results in
death, the federal common law allows survival of the action,” "
Ante, at 0, quoting 581 F, 2d 690, 874-875 (CAT7 1978), I

‘be finble to the claimant in peeordance with the law of the place where
the act or omission oeeurred.” 28T, 8. C. § 1346 (b); see alsp 28 17, 8. O
B2874. Here, as in Hivens iteelf, & plnintiff denied his constitutional
remedy would be remitted to the vagares of siate law, Bee 403 U, B, ot
304-305, The FTCA gives the plaintiff even less than he would teceive
under state law in many chses, becguse the statute i hedged with protes-
tione for the United States. As the Court points out, the FTCOA allows
neither jury trial nor ponitive domagea. Anfe, at 7. And recovery moy
be barred altopether if the olaim arisss from & “discretionary fimetion” ar
“the exeention of a statuts or regulation, whether or not sush statute or
regulation is valid" 28 U, 8, C. § 2680 (a),

*T do not suggest that eourts enjoy the zame degres of fresdom to infer
cauzed of aetion from statutes as froem the Constitution. See Davie v,
Pasemar, 442 1. 8, 238, 241-242 (1879). I do believe, however, thet the
Court today hae overstepped the bounds of rational jodicial decizion-
making in both contexts.
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agree that the relevant policies require the application of
federal eommon law to allow survival in this case.

It is not “pbvicus” to me, however, that “the liability of
federal officials for violations of citizens' constitutional rights
ghould be governed by uniform rules” in every case. Ante, at
8: see id, at 9. On the contrary, federal courts routinely
refer to state law to fill the proeedural gaps in national reme-
dial schemes, The policy against invoking the federal com-
mon law except where necessary to the vitality of a federal
claim is codified in 42 U, 8, C. § 1988, which directs that stats
law ordinarily will govern those aspects of § 1983 actions not
covered by the “laws of the United States.”

The Court's opinion in this case does stop short of mandat-
ing uniform rules to govern all aspects of Bivens actions.
Ante, at 9-10, n. 10, But the Court also says that the prefer-
ence for state law embodied in § 1988 is irrelevant to the

selection of rules that will govern actions against federal offi-
“ters under Bivens. Ibid. I \de—wet—mgres, In Buiz v.
FEeonomou, 438 U, 8, 478, 498-504, and n. 25 (1978), the
Court thought it unseemly that different rules should govern
the liability of federal and state officers for similar constitu-

mra%’i.]

Lﬂunal]ham. I would not disturb that understanding today.

(5.'3- MO ‘Oﬁﬁi';
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Mn, Jusrice PownLy, eoncurring in the judgment.
Although I join the judgment, I do not agree with much
of the language in the Court’s opinion. The Court states the
principles governing Bivens actions as follows:
“Bivens established that the victims of a constitutional
violation . . . have a right to recover damages. , .. Buch
a cause of action may be defeated . , . in two situations.
The first is when defendants demonstrate ‘special factors
counselling hesitation in the absence of affirmative action
by Congress. ... The second is when defendants
show that Congress has provided an alternative remedy
which it explicitly declared to be a substitute for recovery
directly under the Constitution and viewed as equally
effective, , . ." Ante, at 3-4 (emphasis in original).

The foregoing statement contains dicte that go well bevond
the prior holdings of this Court,

i

We are concerned here with inferring a right of action for
damages directly from the Constitution. In Dawvis v, Pass-
man, 442 T, 8. 228, 242 (1879), the Court said that persons
who have “no [other] effective means of redress” “must be

cimulltad:w ~
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able to invoke the existing jurisdiction of the courts for the
protection of their justiciable constitutional rights” The
Davis rule now sete the boundaries of the “principled discre-
tion” that must be brought to bear when a court is asked to
infer & private cause of action not specified by the enacting
authority. Id, at 252 (PoweLy, J., dissenting). But the
Court’s opinion, read literally, would restrict that discretion
dramatically, Today we are told that a court must entertain
a Bivens suit unless the action is “defeated” in one of two
specified ways,

Bivens recognized that implied remedies may be unneces-
sary when Congress has provided “equally effective” alterna-
tive remedies. Bivens v, Six Unknown Fed, Narcotice Agents,
403 U. 8. 388, 397 (1071); see Davis v. Passman, supra, 442
TU. 8. at 248. The Court now volunteers the view that a de-
fendant cannot defeat a Bivens action simply by showing that
there are adequate alternative avenues of relief. The de-
fendant also must show that Congress “explicitly declared
[its remedy] to be a subatitute for recovery direetly under the
Constitution and viewed [it] as equally effective,” Anfe, at
4 (emphasis in original). These are unnecessarily rigid con-
ditions, The Court eites no authority and advaness no poliey
reason—indeed no reason at all—for imposing this threshold
burden upon the defendant in an implied remedy case,

The Court does implicitly acknowledge that Congress
possesses the power to enact adequate alternative remedies
that would be exclusive, Yet, today’s opinion apparently will
permit Bivens plaintiffs to ignore entirely adequate remedies
if Congress has not elothed them in the preseribed linguistic
garb, No purpose is served by affording plaintiffs a choice of
remedies in these circumstances. Nor is there any precedent
for requiring federal courts to blind themselves to congres-
gional intent expressed in language other than that which we
prescribe,

A defendant also may defeat the Bivens remedy under
today's decision if "spectal factors” counsel “hesitation.” But
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the Court provides 1o further guidance on this point, The
opinlon states simply that no such factors are present in this
oase, The Clourt says that petitioners enjoy no “independent
status in our constitutional scheme" that would make judi-
cially created remedies inappropriste, Ante, at 4. But the
Implication that official gtatus may be a “special factor” is with-
drawn in the sentence that follows, which conecludes that
qualified immunity affords all the protection necessary to
ensure the effective performance of official duties, No other
factors relevant to the purported exeeption are mentioned.

One is left to wonder whether judicial discretion in this area
will hereafter be confined to the question of alternative reme-
dies, which is in turn reduced to the single determination that
congressional action does or does not comport with the speeifi-
eations preseribed by this Court. Such a drastic curtailment
of diseretion would be ineonsistent with the Court's long-
standing recognition that Congress is ultimately the appro-
priate body to create federal remedies. See ante, at 4-5;
Bivens v. Siz Unknown Fed. Nareotica Agents, supra, 403
U. 8., st 307. A plaintiff who seeks his remedy directly under
the Constitution asks the federal courts to perform an essen-
tinlly legislative task. In this situation, as Mr, Justice Harlan
onee said, & court should “take into account [a range of policy
eonsiderations] at least as broad as the range of those a legis-
lature would consider with respect to an express statutory
authorization of a traditionsl remedy.” Bivens, supra, at
407. The Court does not explain why this discretion should
be limited in the manner announced today.

The Court's absolute language is all the more puzzling
because it comes in & case where the implied remedy is plainly
appropriate under any measure of diseretion. The Faderal
Tort Claims Aet, on which petitioners rely, simply is not &n
adequate remedy.' And there are reasonably clear indieations

2The Federal Tort Claims Act is nol a federal remedial scheme at all,
but & waiver of soversign immunity that permits an fujured claimant to
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that Congress did not intend that statute to displace Bivens
claims, See anfe, at 4-5. No substantial contrary poliey has
been identified, and I am aware of none. I therefore agree
that a private damages remedy properly ig inferred from the
Constitution in this case. But I do not agree that Bivens
plaintifis have & “right” to such a remedy whenever the
defendant fails to show that Congress has “provided an
[equally effective] alternative remedy which it explicitly
declared to be a substitute, . . .” In my view, the Court's
willingness to infer federal causes of action that cannot be
found in the Constitution or in a statute denigrates the doe-
trine of separation of powers and hardly comports with a
rational system of justice. Cf. Cannon v. University of Chi-
cago, 441 U, B, 677, 730-740 (1978) (PowewLy, J,, dissenting).®

11

In Part ITI of its opinion, the Court holds that * ‘whenever
the relevant state survival statute would sbate a Bivens-type
getion brought against defendants whose conduct results in
death, the federal comimon law allows survival of the action.'”
Ante, at 9, quoting 581 F. 2d 800, 674-6756 (CA7 1978). 1

recover demages against the United States where a private person “would
be lisble to the elniment in accordance with the law of the place where
the act or omission oecurred.” 28 U, 8, C. § 1340 (b) | see also 28 T, B, C,
E2674. Here, us o Bivenr itelf, o pliintiff denied his constitutionsl
remedy would be remifted to the vaguries of state law, Bee 403 U, B, at
394395, The FTCA gives the pluintiff even less than he would recoive
under state law in many oneed, because the statute 1s hedged with protee-
tions for the United Siatea. As the Court points out, the FTCA ullows
neither jury tripl nor punitive damnges, Anfe, st 7. And recovery may
b barred ultogether if the cluim arises from o “discretionnry function” or
“the exesution of & statute or regulation, whether or not such statute or
regulation Is valld," 28 10, 8, C. § 2680 (a).

#T do not suggest that courts enjoy the sune degree of freedom to infer
winges of action from statutes us from the Constitution, See Davis v,
Pasgman, 443 T, 8, 228, 241-242 (1970). 1 do believe, however, that the
Court toduy has overstepped the bounds of rutional judicinl ceeision-
miking in both contexts,
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agree that the relevant policies require the application of
federal common law to allow survival in this case,

It is not “obvious” to me, however, that “the liability of
federal officials for violations of citizens’ eonstitutional rights
should be governed by uniform rules” in every case. Ante, at
8; see id, at 8. On the contrary, federal courts routinely
refer to state law to fill the procedural gaps in national reme-
dial schemes. The policy against invoking the federal com-
mon law except where necessary to the vitality of a federal
claim is codified in 42 U. 8, C. § 1988, which directs that state
law ordinarily will govern those aspects of § 1983 actions not
covered by the “laws of the United States.”

The Court's opinion in this case does stop short of mandat-
ing uniform rules to govern all aspects of Bivens actions,
Ante, at 8-10, n. 10. But the Court also says that the prefer-
ence for state law embodied in § 1988 is irrelevant to the
selection of rules that will govern actions against federal offi-
eers under Bivens, Ibid, 1 see no basis for this view. In
Butz v, Economou, 438 U, S, 478, 408-504, aud n, 25 (1978),
the Court thought it unseemly that different rules should
govern the liability of federal and state officers for similar
constitutional wrongs, 1 would not disturb that under-
standing today,
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