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UNITED STATES Cert to CAB
(Lay [CJ], Heaney, Becker (Sr.pJ,
V. conc.])
JACOBSEN, et ux. Federal/Criminal Timely (w/extn)

1. BSUMMARY: Where a search by a private parcel carrier's

———

employees of a damaged package has resulted in the employees’

——

observation a white powder contained in the package, and the employees

then turn over the package, with the white substance in plain view, to

——

law enforcement officers: whether the officers must obtain a search
—— e
warrant before conducting a chemical field test to determine whether

Mém?fww;wmw—;




the substance is cocaine.

2. FACTS AND PROCEEDINGS BELOW: Employees of Federal

Express, a private company that delivers parcels, discovered that a

p————— —_—

parcel entrusted to them for delivery to one D. Jacobs, Apple Valley,
inn. d da . r

Minn., had been damaged in transit Pursuant to company policy, the

employees opened the package to wview its contents. Inside, they

diséﬁvered a 10 inch cardbﬂaia tube, sealed with "duct tape,"
h_"‘-wwﬁ

cushioned by wads of newspaper. The employees opened the tube, and

discovered that it contained a packet of white powder enclosed in four
e, SER - e
clear plastic baggies. Suspecting that the powder was a controlled
N
substance, they contacted the DEA. They reinserted the plastic packet
in the cardboard tube, but d4id not reseal the tube. The white
substance remained visible.

When the DEA agent arrived, he removed the plastic bags from

the tube and extracted from the packet a small portion of the powder.

He tested it chemically on the spot, and determined from the chumicaI“‘Pf
e BN

test that the substance was cocaine. He also checked by computer the
address on the package, and determined that it was resps'. Resp
Bradley Jacobsen's name appeared on several DEA reports suspecting him
of trafficking in cocalne. The‘ﬂﬁg'agent obtalned a warrant t?_ffﬂfch
Jacobsen's resldence on the basis of the field test and the DEA
:eﬁ;;E;?ﬂ-;;—;LEn re-wrapped the package, and dressed in civilian
clothes delivered the package to Jacobsen's residence. An hour later,

he returned to make the search with other DEA agents and the warrant.

Bradley Jacobsen answered the door. The agents announced
that they had a warrant to search. Jacobsen slammed the door in thelir

face, yelling "It's the police ~-- flush itl"™ The police broke down
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the door, and seized the remains of the cocaine, which included
paraphernalia, cocaine traces, and the burned remnants of the package
that had earlier been delivered. Jacobsen and his wife Donna were
arrested. Both were charged with a single count of possession with
intent to distribute cocaine and Bradley was charged with assault on a
federal officer. ThevﬁE-{D. Minn., MacLaughlin) denied resps'

suppression motion and permitted the seized materlals to be introduced _
against them. They were convicted on an all counts. fz;::::;A.

3. DECISION BELOW: The CA8 reversed, relying on Walter “_r{/
a
United States, 447 U.5. 649 (1980), In Walter, a private carrier )‘”ﬂbiﬁb

delivered a package to the wrong company. Employees of the company
opened the package, and discovered a number of film boxes purporting
to contain sexually explicit movies. They opened some of the boxes
and held the film up to the light, but could not see what they
depicted. They then contacted the FBI, which took the films back to
headquarters and screened them. Determining that they were obscene,
they had them delivered, arrested the correct addressees, and
introduced the fllms in evidence against them. This Court reversed
the conviction, finding that the FBI needed a warrant to screen the
films, even though they had come into government possession lawfully.
JUSTICE STEVENS' plurality opinion, said CA8, found that projection of
the films was a significant expansion of the search that had been
conducted previously by a private party. Therefore, absent any
exigency, it could only be undertaken with a warrant.

Applying Walter to this case, the CAB said:

"The DEA agents' extension of the private search
precisely parallels that in Walter. 1In both cases, viewing
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the objects with unaided vision produced only an inference

of criminal activity. 1In both cases, government agents went

beyond the scope of the private search by using mechanical

or chemical means to discover the hidden nature of the

objects. The governmental activity represents a significant

extension of the private searches because it revealed the

content of the films in Walter and, here, the composition of

the powder. In the absence of exigent circumstances, which

the government does not allege, we hold the agents were

required to obtain a warrant authorizing the taking of

samples and analysis thereof." Pet, App. 6.
The CAB acknowledged that, "[i]n almost identical circumstances," the
CA6 held that a warrant was not required to conduct a chemical
analysis. United States v. Barry, 673 F.2d4 912, 920 (CA6 1982), cert.
denied, No. B1-6942 (Oct. 12, 1982). The CAB rejected Barry's
contention that Walter should be understood as a First Amendment case.

The chemlical testing was necessary to obtaining the warrant to
search resps' home, and therefore the search and everything obtained
thereby was fruits of an unlawful search.

8r. DJ Becker concurred, finding Walter toc be controlling,
although he said he generally agreed with the views of the four
dissenters in that case.

4. CONTENTIONS: On the strength of the-conflict mith Barry, its

assertion that the CAB decision is plainly wr d its claim that
reasonable law enforcement efforts will be unduly burdened by this
decision, the 5G requests a grant. The substance had lawfully come
into the possession of the law enforcement agents, and when it was
delivered it was in plain view. The chemical test to which the
substance was subjected was capable of revealing only this: whether
the substance wgs cocaine. Surely in these circumstances, the test
invaded no reasonable privacy expectations. The decision casts a

cloud over the legality of all fleld testing for narcotics, since in a



search incident to arrest, or a normal search based upon a warrant,
the officer does not have a warrant to test chemically any selzed
materials.

For these reasons, Walter is distinguishable. Viewing a film
discloses far more information than a chemical test of a white powder
-~= a film may reveal much about the ideas and attitudes of the person
who made it and the recipient. Moroever, the opinion of JUSTICE
STEVENS, with whom Justice Stewart joined, did rely at least in part
on the fact that First Amendment concerns were there implicated.

Field tests are important to law enforcement; in many cases,
requiring a warrant will unduly delay the progress of an
investigation.

Fhﬁ:sps argue that the decision below is compelled by Walter, and

et

therefore cert. should not be granted. Walter stands for the
proposition that the PE&EEE_EEEHEPt' without a warrant or exigent
circumstances, go beyond the scope of a private search. The officers
plainly did so here:-iEEEEET?;ﬂ;;;_IE-EEEEII;::\iEEause the CA6 there
relied upon the fact that the methagualone pills tested by the DEA
were discovered, once the package had been opened by Federal Express,
in bottles that were clearly labelled "methaqualone." Because the
defendant had taken insufficient steps to protect against the risk of
exposure, the CA6 reasoned that he had no reasonable expectation of
privacy. Here, resps took many steps to keep secret the contents of
the package, even once it was opened.

Finally, law enforcement interests will not be severely hampered
here, This case deals only with whether a warrant must be obtained for

a chemical test where such would exceed the scope of a preceding
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relies to make its own. This

does not implicate the "plain v " cases, search incident to warrant

cases, etc. These are cases where the materials have been "lawfully
seized," which resps consjder to be different from this case.

5. DISCUSSION: spite the CA8's admission that its decision

conflicts with Barry4 although there is tension, the peculiar nature

of the Barry decision makes the conflict less than square. The CA6
there first reasoned that the law enforcement officers should have
obtained a warrant before they went to the Federal Express office to
view the opened package; the search was therefore illegal if Barry had
any reasonable expectation of privacy in the package. Then the CA6
reasoned that, because Barry had not attempted to disguise the fact
that the pill bottles contained contraband, he had no reasonable
expectation in the package once it was opened by Federal Express.
Walter was distinguished because it was a First Amendment case,
Therefore, once the officers had the pill bottles, they could make
their "routine" chemical testing without violating that case. Thus,
the CA6 found a peculiar sort of unlawful warrantless search, but held
that Barry's Fourth Amendment rights were not violated. 1Its
interpretation of Walter is at odds with the CAB's, however,

Walter may bear further explanation. The five Justices voting to
reverse there were divided. Justlices Stevens and Stewart were
together on one opinion, Justices White and Brennan on another, and
Justice Marshall simply concurred in the judgment. The Chief Justice,

~ and Justices Powell and Rehnquist joined Justice Blackmun's dissent.
"\/éi: Walter decision has First Amendment overtones, but the CA8's

-—-.-.-"'"-'-—‘.-_-
interpretation of that decision was not wholly unreasonable given the



divergence of opinion in Walter. 8Still, the SG's argument that the

CAB erred here is persuasive: there is little to distinguish the

chemical testing here from the chemical field testing in typical plain

e (I I T i T el P O s e e
view seizures and even selzures incident to a warrant., The intrusion
—— et e ———
does seem lesser, perhaps, than screening a film.

Finally, the facts here may not be as unusual as one might
gsuppose. In addition to this case and Barry, resps inform the Court
that the CA9 is now considering a case on similar facts.

6. RECOMMENDATION: For these reasons I recommend a grant.

Although the SG suggests that the Court might consider summary
reversal, I do not recommend it because the CAB's may be a reasonable
interpretation of Walter. Moreover, plenary review in this case would
give the Court an opportunity to clarify the confusion created by the

lack of a majority opinion in the Walter case.

There is a response.

February 23, 1983 Ogden opn in petn
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82-1167 D.8. v. Jacobmen

Memo to My Clerk:

Over the weekend T read preliminarily the briefs
in this case, and I do not think it necessary for me to have
a bench memo,

The Court below, CA8, relied on the plurality

opinion in Walter v, U.S8., where federal officers viewed a

film that had been seized lawfully by a private party. 1
dissented in Walter, and still think it was wrongly decided.
Perhaps Walter can be distinguished, as is argued, on the

ground that viewing a film is more intrusive than making a

chemical "field test" on a substance th;t already is
exposed.

In any event, I am gquite familiar with the area.
I will, of course, want my clerk's views before I go to (Con-

ference.

LquPI F J'I!.'-
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SUPREME COURT OF THE UNITED STATES

No. 82-1167 ﬂ'uqmn.&(

-é’nq a
UNITED STATES, PETITIONER v BRADLEY
THOMAS JACOBSEN AND DONNA MARIE JACOBSEN 424 Cvldaieper

ON WEIT OF CERTIORARI TO THE UNITED STATES COURT OF J‘/ Ca s o
APPEALS FOR THE EIGHTH CIRCUIT

[January ——, 1984] 7 E-'

JUSTICE STEVENS delivered the opinion of the Court. Ch2ey -
During their examination of a damaged package, theem- /7 , .
ployees of a private freight carrier observed a white .
substance, originally concealed within eight layers of - 4z Z’M
wrappings, They summoned a federal agent, who removed '
3 traco of the powdcr; sibjoctod it to & chamieal tast mid de- I Beridei
termined that it was cocaine. The question presented is .
whether the Fourth Amendment required the agent to obtain Q?—-M
a warrant before he did so.
The relevant facts are not in dispute. Early in the morn-
ing of May 1, 1981, a supervisor at the Minneapolis-St. Paul
airport Federal Express office asked the office manager to
look at a package that had been damaged and torn by a fork-
lift. They then opened the package in order to examine its
contents pursuant to a written company policy regarding in-
surance claims.
The container was an crdinary cardboard box wrapped in
brown paper. Inside the box five or six pieces of erumpled
newspaper covered a tube about about 10 inches long; the
tube was made of the silver tape used on basement ducts.
The supervisor and office manager cut open the tube, and
found a series of four zip-lock plastic bags, the outermost en-
closing the other three and the innermost containing about
six and a half ounces of white powder. When they observed
the white powder In the innermost bag, they notified the
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Drug Enforcement Administration. Before the first DEA
agent arrived, they replaced the plastic bags in the tube and
put the tube and the newspapers back into the box.

When the first federal agent arrived, the box, still
wrapped in brown paper, but with a hole punched in its side
and the top open, was placed on a desk. The agent saw that
one end of the tube had been slit open; he removed the four
plastic bags from the tube and saw the white powder. He
then opened each of the four bags and removed a trace of the
white substance with a knife blade. A field test made on the
spot identified the substance as cocaine.'

In due course, other apents arrived, made a second fleld
test, rewrapped the package, obtained a warrant to search
the place to which it was addressed, executed the warrant,
and arrested respondents. After they were indicted for the
crime of possessing an illegal substance with intent to distrib-
ute, their motion to suppress the evidence on the ground that
the warrant was the product of an illegal search and seizure
was denied; they were tried and convicted, and appealed.
The Court of Appeals reversed. [t held that the validity of
the search warrant depended on the validity of the agents’
warrantless test of the white powder,® that the testing con-
stituted a significant expansion of the earlier private search,

‘ AB the test is described in the evidence, it involved the use of three teat
tuhes, When a substance containing cocaine is placed in one test fube
after another, it will cause liquids to take on 3 certain sequence of colors.
Such 2 teat diacloses whether or not the substance in cocaine, but there is
ne evidence that it would identify any other substances.

*Tha Court of Appeals did not hold that the facta would not have justi-
fied the issuance of 8 warrant without reference to the tast results; the
couvt merely held that the facte recited in the warrant application, which
relied almost entively on the resulte of the field tests, would not support
the issyance of the warrant if the field teat was itsalf unlawful., “It is ele-
mentary that in passing on the validity of & warrant, the reviewing court
may congider ondy information brought to the mapistrate’s attention.”
Spinelii v. United States, 282 1. 8. 410, 413, n. 3 {1969) (emphasis in origl-
nal) (quoting Aguilar v. Tezas, 378 U, 8. 108, 109, n. 1 (1964)). See I1fi-
nois v. Gates, —— U, 8. ——, (1983},
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and that a warrant was required. 683 F. 2d 296 (8th Cir.
1982),

As the Court of Appeals recognized, its decision conflicted
with a decision of another court of appeals on comparable
facta, United Stales v. Barry, 673 F. 2d %12 (6th Cir.), cert.
denied, 459 U, S. —— (1982)." For that reason, and be-
cause field tests play an important role in the enforcement of
the narcotics laws, we granted certiorari, U. 8.

1

The first clause of the Fourth Amendment provides that
the “right of the people to be secure in their persons, houses,
papers and effects, agnimtmmmnahlemcheaandsﬁ-
zures, shall not be violated. . This text protects two
ty'pea of expectations, one m'mlvmg “searches,” the other

“seizures.” A “search” occurs when an expectation of prl-
vacy that society is prepared to consider reasonable is in-
fringed. A “seizure" of property occurs when a there is
some meaningful interference with an individual's possessory
interests in that property.* This Court has also consistentiy

"See also People v. Adler, 50 N. Y.2d T30, 409 N. E. 2d 888, 421
N. Y.B. 2d 412, cert. denied, 4498 U, 3, 1014 (1980); of, Unifed Sigies v,
Andrews, 618 F, 2d 846 (10th Cir.) (upholding warrantless field test with-
out diseussion), cert, denied, 449 1. S, 824 (1980},

*See Mlinois v. Androaas, 1. & s (19B3): [Mmited Stales v
Knaotts, — 1. 8. —, —— (1883); Smith v. Maryiand, 442 11, 3. 735,
TaB-T41 (1879); Terry v. Okip, 392 T, 8, 1, 9 {1068,

YBee United Stater v, Place, — U, B, —, (1983} 14., at —— (BREN-
NAN, J,, concwrring in the result); Teras v. Bmm —U 8 — —
(STEVENS, J., conourring in the judgment); see also {Mrited Stades v. Chm:i
wick, 488 U, B, 1, 13-14, n. B (1977); Hale v. Henkef, 201 U, 8, 43, 78
(1808). While the concept of & “seizure” of property is not much discussed
in our cpsas, this definition follows from our oft-repeated definition of the
“seizure” of » person within the meaning of the Fourth Amendment—
meaningful interference, however brief, with an individual's freedom of
movement.  See Mickigan v, Summers, 452 U, 8. 602, 608 (1981); Reid v,
Greorgin, 448 U, 8, 488, 440, n, * (1980) (per curiom); United States w
Mondenhafl, 446 U, 8. 544, 551-5564 (1980) (opinion of Stewart, J.); Broun
v, Tomas, 448 U, 8. 47, 60 {1979); United Stales v. Brignoni-Ponce, 422

ol
[t

&M.ﬁﬂ_-'

A
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construed this protection as proscribing only governmental
action; it is wholly inapplicable “to a search or seizure, even
an unreasonable one, effected by a private individual not act-
ing as an agent of the Government or with the participation
or knowledge of any governmental official.” Walter v.
United States, 447 U, 8. 649, 662 (1980) (BLACEMUN, J.,
dissenting)."

When the wrapped parcel involved in this case was deliv-
ered to the private freight carrier, it was unquestionably an
“effect” within the mannhg uftha Fuurth Amendment. Let-
ters and other sealed packages neral elass of ef-
feets in which the ptiEHZ- at la 'i- as a legitimate expectation
a?'ffrivncy, rarrantless-searthes ofnuuh effects are presump-
tively unraaaonnbla " Even when government agents may
lawfully seize such a package to prevent loss or destruction of
suspected contraband, the Fourth Amendment requires that
they obtain a warrant before examining the contents of such
a package." BSuch a warrantless search could not be charac-
terized as reasonable simply because, after the official inva-
gion of privacy occurred, contraband is discovered.” Con-

U. 8. 878, 878 (1976); Cupp v. Murphy, 412 U. B. 291, 294-205 (1978); Da-
vis v. Mississippi, 394 U, & TE1, T26-T27 (1869); Terry v. Ohio, 382 U. &
1, 16, 18, n, 16 (1968).

*See id., at 656 (opinion of STEVENS, 1.); id., at 860-681 (WwiTE, J.,
concurring in part and concurring in the judgment); United States v, Jands,
428 U. 8. 488, 465466, n. 31 (1976); Coolidge v. Neswo Hampahire, 403
U. B, 448, 487450 (1871); Burdeau v. McDowell, 256 U. 8. 466 (1821),

' United States v. Chadurick, 433 U, 8. 1, 10 (877}, Unifed States v
Van Leeuwen, 397 U, 8, 249, 251 (1970); Ex parte Jackson, 98 U. 8. 727,
Ta3 (1878); see also Waller, 447 U, 8., at 654665 (cpinion of STEVENS, J.).

"See, e. g., U'nited States v. Place, U.8 y (1883Y; Uniled
States v. Rosa, 456 U, B, T88, 808-812 (1982); Robbina v. Caljfornia, 458
U. B. 420, 426 (1981) (plurality opinion); Arkonscs v, Sanders, 442 U. 8.
753, T62 (1979); United States v. Chodwick, 433 U. 8. 1, 18 and n. 8 (1977);
[™nited States v. Van Leeuwen, 397 U. S, 249 (1970). There is, of course,
a well recognized exception for customs searches; but that exception is not
involved in this case.

*See Whiteley v. Warden, 401 U. B. 560, 567, n. 11 (1871); Wong Sun v.
United States, 371 U. B, 471, 4584 (1963); Rios v. Umited Siates, 3684 U, B.
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versely, in this case the fact that agents of the private carrier
independently opened the package and made an examination
that might have been impermissible for a government agent
cannot render otherwise reasonable official conduet unrea-
sonable. The reasonableness of an official invasion of the eit-
izen's privacy must be appraised on the basis of the facts as
they existed at the time that invasion occurred.

The initial invasions of respondents’ package were occa-
sioned by private action. Thaose invasions revealed that the
package contained only one significant item, a suspicious
looking tape tube, Cutting the end of the tube and extract-
ing its contents revealed a suspicious looking plastic bag of
white powder. Whether those invasions were accidental or
deliberate,” and whether they were reasonable or unreason-
able, they did not violate the Fourth Amendment because of
their private character.

The additional invasions of respondents' privacy by the
government agent must be tested by the Wﬂh
they exceeded the scope of the private searc t stand-

was W'ﬁﬂoﬁty of the Court in Walter v.
United States, 447 U. 8. 649 (1980). In Walter a private
party had opened a misdirected carton, found rolls of motion
picture films that appeared to be contraband, and turned the
carton over to the Federal Bureau of Investigation. Later,
without obtaining a warrant, FBI agents obtained a projector
and wewedtheﬁlmn Whﬂatharewasmainzleophﬁonof
the Court, a did on the analysis of
a governmen aeamhw ich follows on the heels of a private
one. Two Justices took the position that,

253, 261-262 (1980); Henry v. Uniled Stafes, 361 U, 8, 98, 103 (1968);
Miller v. United States, 857 U. 8. 301, 812 (19568); United Sinfes v. Di Re,
382 U. 8. 581, 6585 (1848); Byare v. United States, 273 U. 5. 28, 29 (1827).

"A post-trial affidavit indicates that an agent of Federal Express may
have opened the package because he was suspicious about {ta contents, and
not because of damage from a forklift. However, the lower courts found
no governmental involvement in the private search, s finding not chal-
lenged by respondents, The affidavit thus is of no relevance to the {ssue
we decide.
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“If a properly authorized official search is limited by
the particular terms of its authorization, at least the
same kind of strict limitation must be applied to any offi-
cial use of a private party’s invasion of another person's
privacy. ‘Even though some circumstances—for exam-
ple, if the results of the private search are in plain view
when materials are turned over to the Government—
may justify the Government’s reexamination of the ma-
terials, surely the Government may not exceed the scope
of the private search unless it has the Fight to make an
independent search. In these cases, the private party
had not actually viewed the films. Prior to the Govern-
ment’s screening one could only draw inferences about
what was on the films. The projection of the films was a
significant expansion of the search that had been con-
ducted previously by a private party and therefore must
be characterized as a separate search.” Id., at 657
(opinion of STEVENS, J., joined by Stewart, J.) (footnote
omitted)."

Four additional Justices, while disagreeing with this charac-
terization of the scope of the private search, were also of the
view that the legality of the governmental search must be
tested by the scope of the antecedant private search.

“Under these circumstances, since the L'Eggs employ-
ees 80 fully ascertained the nature of the films before
contacting the authorities, we find that the FBI's subse-
quent viewing of the movies on a projector did not
‘change the nature of the search’ and was not an addi-
tional search subject to the warrant requirement.” Id.,

U Sea alao 7d,, at 858659 (footnotes omitted) (“The fact that the cartons
were unexpectedly opened by a third party before the shipment was deliv-
ered to its intended consignee does not alter the consignor's legitimate
expectation of privacy. The private search merely frustrated that expee-
tation in part, It did not simply strip the remaining unfrustrated portion
of that expectation of all Fourth Amendment protection.”),
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at 663-664 (BLACKMUN, J., dissenting, joined by BUR-
GER, C. J., PoweLL & REANQUIST, JJ.} (footnote omit-
ted) (quoting United States v. Sanders, 592 F. 2d 788,
T98-T9 (5th Cir. 1979), rev'd subd nom. Walter v. Uniled
States, 447 U. 8. 649 (1980)).=

This standard follows from the analysis applicable when
private parties’ reveal other kinds of private information to
the authorities. Itis well-settled that when an individual re-
veals private information to another, he assumes the risk
that his confidant will reveal that information to the authori-
ties, and if that ocenrs the Fourth Amendment does not pro-
hibit governmental use of that information. Onee frustra-
tion of the original expectation of privacy occurs, the Fourth
Amendment does not prohibit governmental use of the now-
nonprivate information: “This Court has held repeatedly that
the Fourth Amendment does not prohibit the obtaining of in-
formation revealed to a third party and conveyed by him to
Government authorities, even if the information is revealed
on the assumption that it will be used only for a imited pur-
pose and the confidence placed in a third party will not be be-
trayed.” Uniled States v. Miller, 425 U. 8, 435, 448
(1975).* The Fourth Amendment is implicated only if the
authorities use information with respect to which the expec-

“In Woller, a majority of the Court found a violation of the Fourth
Amendment. For present purposes, the disagreement between the ma-
jority and the dissenters in that case with respect to the comparison be-
tween the private search and the officdal search is less significant than the
agreement an the standard to be applied in evaluating the relntionship be-
tween the two searches,

" See Smith v. Marylond, 442 U. 3. 785, T43-Tdd (1979); United States
v. White, 401 U. 8. T74b, 749-753 (1871) (plurality opinion); Osborn v.
United Stotes, 2385 T, B, 323, 326-331 (19648); Hoffa v, [Mmited Stgies, 385
U, &. 293, 300303 (1986); Lewis v, Inited States, 386 U, 5, 206 {(1966); Lo-
pez v, ['nifed Sigtes, 373 U, B, 427, 437480 (1568); On Les v. United
States, 848 U. 8. 747, T68-754 (1962). See also ['nitad States v. Henry,
447 17, 8, 264, 272 (1680); U'nited States v. Coceres, 440 1. 8. T4l, T44,
T60-761 (1979},
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tation of privacy has not already been frustrated. Insucha
case the authorities have not relied on what is in effect a pri-
vate search, and therefore presumptively violate the Fourth
Amendment if they act without a warrant.”

In this case, the federal agents’ invasions of respondents’
privacy invalved two steps; first, they removed the tube from
the box, the plastic bags from the tube and a trace of powder
from the innermost bag; second, they made a chemieal test of
the powder. Although we ultimately conclude that both aec-
tions were reasonable for essentially the same reason, it is
useful to discuss them separately.

II

When the first federal agent on the scene initally saw the
package, he kmew it contained nothing of significance except
a tube containing plastic bags and, ultimately, white powder.
It is not entirely clear that the powder was visible to him be-
fare he removed the tube from the box.* Even if the white
powder was not itself in “plain view” because it was still en-
closed in s0 many containers and covered with papers, there
was a virtual certainty that nothing else of significance was in

“See Note v. Uniled States, 388 U, 8. 847 (1967); Berger v. New York,
88 U, 8. 41 11967 Silverman v. [nited States, 365 U. B. 505 (1961).

“Daniel Stegemoller, the Federal Express office manager, testified at
the suppression hearing that the white substance was not visible without
reemtering the package st the time the first agent wrived. Joint App.
42-43; 68. 'The magistrate’s report contained a finding that the gray tube
and powder were in plain view, which respondents challenged before the
Distriet Court. The Distriet Court declined to resplve respondents’ objec-
thon, ruling that fact immaterial end assuming for purposes of ite decision
“that the newepaper in the box covered the gray tube and that neither the
gray tube nor the contraband could be seen when the box was turned over
the the DEA agenta.” App. to Pet. for Cert. 12a=13a. At trial, the fed-
eral agent firat on the scene testified that the powder was not visible until
after he pulled the plastic bags out of the tuba, Joint App. T1-72, As our
discussion will make clear, we agree with the District Court that it does
not matter whether the loose piece of newspaper covered the tube at the
time the agent first saw the box.
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the package and that a manual inspection of the tube and its
contents would not tell hirn anything more than he already
had been told. Respondents do not dispute that the Govern-
ment could utilize the Federal Express employees’ testimony
concerning the contents of the package. If that is the case, it
hardly infringed respondents’ privacy for the agents to re-
examine the contents of the package. The advantage the
Government gained thereby was merely avoiding the risk of
a flaw in the employees' recollection, rather than in further
infringing respondents’ privacy. Protecting the risk of mis-
description hardly enhanees any legitimate privacy interest,
and is not protected by the Fourth Amendment.*

Thus, the removal of the plastic bags fromn the tube and the
agent’s visual inspection of their contents enabled the agent
to learn nothing that had not previously been learned during
the private search."” It infringed no legitimate expectation
of privacy and hence was not a “search” within the meaning
of the Fourth Amendment.

While the agents' assertion of dominion and control over

#Zee Tnifed States v Caceres, 440 10, 8. 741, 750751 (1979% [nited
States v. White, 401 U, 8. 745, 748-753 (1971) (plurality opinion); Lnited
Seten v. Osborn, 385 1. 8. 323, 3268-381 (1998); {}n Lee v. Lintled States,
343 U0 5, 747, T53-754 (1962}, For example, in Lopez v. {Mnited States,
373 [0, 5, 427 (1963}, the Court wrote: “Stripped to its essentials, petition-
ar's argument amounts to seying that he has 3 constitutional right to rely
an possible flaws in the agent's memory, or to challenge the agent's eredi-
bility without being beset by corroborating evidence , , ., For no other
argument can justify excluding an accurate version of » conversation that
the agent could testify to from memory. We think the risk that petitioner
took in offering a bribe to Davis fairly included the risk that the offer waunld
be accurately reproduced in eourt . . . " Id., at 438 (footnote omitted),

T Moreover, since the Federal Express employees had of their own ae-
cort invited the federal agent to their offices for the expreas purpose of
viewing the contents of the package, the agent’s viewing of what & private
perty hed freely made available for hie inspection did not violate the
Fourth Amendment. See Coolidge v. New Hampahive, 408 U, 3. 443,
4RT4B0 (1871} Burdenw v. MeDowell, 258 U, 3, 4856, 478478 (1921,
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the package and its contents did constitute a “seizure,” * that
seizyre was not unreasonable, The fact that, prior to the
field test, respondents’ privacy interest in the eontents of the
package had been largely compromised, is highly relevant to
the reasonableness of the agents’ conduct in this respect.
The examination of the tube and the powder it contained was
comparable to the police officer’s observation of a balloon
“the distinctive character [of which] itself spoke volumes as

its contents, particularly to the trained eye of the officer.”

Vv’ Texas v. Brown, —— U, 5, ——, —— (1983) (plurality opin-

ign); see also id,, at —— (POWELL, J., concurring in the judg-
ment}), The balloon was like the hypothetical gun case J.M‘-lE—/
kansas v. Sanders, 442 U, 3, 753 (1979), both of which are
containers which “by their very nature cannot support any
reasonable expectation of privacy because their contents can
be inferred from their outward appearance.” Id., at
T64-765, n, 13. Such containers may be seized, at least tem-
porarily, without a warrant on pwn%ﬁble canse.” Accord-
ingly, since it was apparent that the tube and plastic bags
contained contraband and little elze, this warrantless seizure
was reasonable.” It is well-gettled that it is constitutionally
reagonable for law enforcement officials may seize “effects”
that cannot support a justifiable expectation of privacy with-

“ Both the Magistrate and the Diatrist Court found that the agents took
eustody of the package from Federal Express: after they arrived. Al
though respondents had entrusted possession of the iterns to Federal Ex-
press, the decision by governmental anthorities to exert dominion and con-
trol over the package for their own purposes clearly constituted a
“seizure,” though not necessarily an unreasonable one. Hee UUnited States
v. Van Leevaven, 387 U, 8. 249 (1970). Indeed, this iz one thing on which
the entire Court appeared to agree in Waffer,

B Sae glan [nited Sigies v, Kogs, 456 T, 5. 798, 822823 (1982); Roblins
v. Californta, 453 1. 8. 430, 425428 (1981) (plurality opinion}.

* Respondenta concede that the apenta had probable eange to believe tha
package contained contraband.

Bee Plove, = T, 5., at ——; Teras v. Brouwm, — U, §,, gt —;
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out a warrant based on probable ca believe they contain

n
eomseakenid. 111

The « ion remains whether the additional intrusion oe-
easioned by the field fest, which had not been conducted by
the Federal Express agents and therefore exceeded the
seope of the private search, was an unlawful “search” or “sei-
zure” within the meaning of the Fourth Amendment.

The fleld test at issue could disclose only one fact previ-
ously unknown to the agent-—whether or not a suspicious
white powder was cocaine. It could tell him nothing more,
not even whether the substance was sugar or talcum powder.
We must first determine whether this can be considered a
“search” gubject to the Fourth Amendment—did it infringe
an expectation of privacy that society is prepared to consider
reaspnable?

The concept of an interest in privacy that society is pre-
pared to recognize as reasonable is, by its very nature, eriti-
cally different from the mere expectation, however well justi-
fied, that certain facts will not come to the attention of the
authorities.® Indeed, this distinction underlies the rule that

id., at —— (STEVENS, J., concurring in the judgment); Payton v. New
¥ork, 445 1], B. 573, 58T (1980); G. M. Leasing Corp. v, United States, 429
17, 8. 338, 354 (1977); Horrie v. United Stafes, 300 U, 8. 234, 236 (1968)
(per curiam),

®4Obviously, however, a legitimate’ expectation of privecy by definition
means more than & subjective expectation of not being discovered. A bur-
glar plylng hiz trade in & summer eahin during the off season may have a
thoroughly justified subjective expectation of privarcy, but it is not one
which the law recognizes as Tegitimate,’ His presence, In the words of

Jones [v. United Stafes, 362 U. 3. 257, 267 (1960)], is “wrongful,’ his expec-

tation of privacy is not one that society is preparad fo recognize as ‘reason-
able,'! Kotz v. I'nited Sfofes, 380 U. 8., at 361 (Harlan, J., concurring).
And it would, of course, be merely tantological to fall back an the notion
that those expectations of privacy which sre legitimata depend primarily
on cases deciding exclusionary-rule issges in eriminal cases. Leagitimation
of expectations of privacy by law must have a source outside of the Fourth

—
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Government may utilize information voluntarily disclosed to
a governmental informant, despite the criminal’s reasonable
expectation that his associates would not disclose confidential
information to the authorities. See [Mnifed Staies v. White,
401 U, 3. 745, 751-152 (1971) (plurality opinion).

A chemical test that merely discloses whether or not a par-
ticular substance is cocaine does not compromize any legiti-
mate interest in privacy. This conclusion is not dependent
on the result of any particular test. It is probably safe to
assume that virtually all of the tests conducted under cireum-
stances comparable to those disclosed by this record would
regult in a positive finding; in such cages, no legitimate inter-
est has been compromised. But even if the results are nega-
tive—merely discloging that the substance is something other
than cocaine—such a result reveals nothing of special inter-
est. Congress has decided—and there i3 no question about
its power to do so—to treat the interest in “privately” pos-
sessing cocaine as illegitimate; thus governmental conduct
that can reveal whether a substance iz cocaine, and no other
arguably “private” fact, compromises no legitimste privacy
interest.®

Thiz conelusion iz dictated by Linited States v. Place, —
1. 8. —— (1983), in which the Court held that subjecting
luggage to a “sniff test” by a trained narcotics detection dog

Amendment, either by referance to concepts of real or personal property
law or to understandings that are recognized and permitted by soelety.”
Rakos v, Ilinods, 439 T, 3. 128, 148-144 n. 12 (1978). Bee alao [Mnifed
States v, Knotts, —— U, 8. —— (1983) (nse of a heeper to track ear's
movements infringed no ressonable expectation of privacy); Smifth v
Marylond, 442 U. B. T35 (1979) (use of a pen register to record phone num-
bars dialed infiringed no reasonable expectation of privacy).

8 Bee Loewy, The Fourth Amendment as a Deviee for Protecting the In-
nocent, 81 Mich. L, Rev. 1229 (1983), Our discussion, of course, Is con-
finad to possession of contraband, It i3 not necessarily the case that the
purely “private” possession of an article that cannot be distributed in com-
merce s iteelfl illegitimate. Bee Stanley v. Georyia, 384 U. B. BET (1568).
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was not & “search” within the meaning of the Fourth
Amendment:

“A ‘canine sniff’ by a well-trained narcotics detection
dog, however, does not require opening of the luggage.
It does not expose noncontraband items that otherwise
would remain hidden from publie view, as does, for ex-
ample, an officer’s rommaging through the contents of
the luggage. Thus, the manner in which information is
obhtained through this investigative technique is much
less intrusive than a typical search. Moreover, the sniff
discloses only the presence or absence of narcotics, a
contraband item. Thus, despite the fact that the sniff
tells the authorities something about the contents of the
luggage, the information obtained is limited.” Id., at
Bl

Here, as in Place, the likelihood that official conduct of the
kind disclosed by the record will actually compromise any le-
gitimate interest in privacy seems much too remote to char-
acterize the testing as a search subject to the Fourth
Amendment.

We have coneluded, in part IT, supra, that the initial “sei-
zure” of the package and its contents was reasonable. Nev-
ertheless, as Place also holds, a seizure lawful at its ineeption
can nevertheless violate the Fourth Amendment because its
manner of execution unreasonably infringes possessory inter-
ests protected by the the Fourth Amendment's prohibition on
“unreasonable seizures."* Here, the field test did affect re-

* Respondents attempt to distinguish Plaee arguing that it invoived no
physical invasion of Place’s effects, unlike the conduct st issue here. How-
ever, as the quotation makes elear, the recson this did not intrude upon
any legitimate privacy interest was that the governmental eonduct eould
revedl nothing about noncontraband items. That rationale is fally appli-
cable here,

*In Place, the Court held that while the initis] seizure of luggage for the
purpose of subjecting it to & “dog aniff” test was reasonable, the seimure
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spondents’ possessory interests protected by the Amend-
ment, gince by destroying a quantity of the powder it con-
verted what had been only a temporary deprivation of
possessory interests intc a permanent one. To assess the
reasonableness of this conduet, “{wle must balance the nature
and quality of the infrusion on the individual's Fourth
Amendment interests against the importance of the govern-
mental interests alleged to justify the intrusion.” Id., at
28

Applying this test, we conclude that the destruction of the
powder during the course of the fleld test was reasonable,
The law enforeement interests justifying the procedure were
gubstantial; the suspicions nature of the material made it vir-
tually certain that the substance tested was in fact contra-
band, Conversely, because only a trace amount of material
was involved, the less of which appears to have gone unno-
ticed by respondents, and since the property had already
been lawfully detained, the “seizure” could, at most, have
only a g2 minimis impact on any protected property interest.
Ci. Cardwell v. Lewis, 417 U. S, 583, 591-582 (1974} (plural-
ity opinion) (examination of automcbile’s tires and taking of
paint scrapings was a de minimis invasion of constitutional
interests).” Under these circumstances, the safeguards of a
warrant would only minimally advance Fourth Amendment
interests. This warrantless “seizure” was reasonable.®

baeame unreasonable becauae ita length unduly intruded upon constitution-
ally protected interssts. See id., at —.

= Sea, &, g., Michkigan v, Loug, U & ; (1883} Defoiare v.
Prowge, 440 U, 8, 848, 664 (1979); United Stafes v. Brignoni-Ponce, 422
U. 3. 873, 878 (1975); Terry v. Okio, 392 U. 8. 1, 20-21 (1968); Camara v.
Municipal Court, 387 U, 8. 523, 536-537 (1967).

@ In faect, respondents do not eontend that the amount of material teated
was large enough to make it possible for them to have detected itz loss.
The only deseription in the record of the amount of coesine seized {8 that
“[ilt was a trace amount.” Joint App. 7.

*Bee Cupp v. Murphy, 412 U. 8. 201, 286 (1973) (warrantless search and
geizure limited to seraping euapect’s Angernails justified even when full
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In sum, the federal agents did not infringe any constitu-
tionally protected privacy interest that had not already been
frustrated as the result of private conduet. To the extent
that a protected possessory interest was infringed, the in-
fringement was de minimis and constitutionally reasonable.
The judgment of the Court of Appeals is

Reversed.

search may not be). Cf. Plaee, — U, 8., a8t — (approving brief war-
rantless geimure of lugpage for purpoges of “aniff test” baged on ita minimal
intrusiveness and reasonable beliaf that the luggage eontalned contra-
band}; Van Leewicen v. ['nited Stotes, 397 U, B, 240, 252-253 (1970) (de-
tentlon of package on reasonable suspicion was justified since detention in-
fringed no “significant Fourth Amendment interest”). Of course, whers
maore substantial invasions of constitutionally protected intereats are in-
volved, 2 warrantless search or asizure is unreasonable in the absence of
exigeni circumstances. See, e ., Steogald v Dnited Siates, 451 T, S,
204 (1981); Payton v, New ¥York, 445 T. 3. 573 (1980 Dunaway v. New
FYork, 442 U, 3. 200 (1979); United States v. Chadwick, 433 U. 8. 1 (1877,
We do not suggest, however, that any seizure of a amall amount of material
is necesgarily reasonable.  An agent’s arbitrary decision to take the “white
powder” he finde in a neighbor's sugar bowl, or his medicine cabinet, and
aubject it to a fleld test for cocaine, might well work an unreasonable
seigure,
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Dear John:

Although I will 4oin your opinion, I would appre-
cliate your considering one clarification.

As probable cause is conceded in this case, I
would not think it necessary to restate the applicable
standard as is done on pp. 10-11 of your opinion. In any
event, the sentence that begins on the bottom of page 10 may
be read as implying that at least probable cause is a neces-
gary predicate to any valid seizure. 1In Sandra‘'s recent
decision in Place we held that some seizures may be justi-
fled by an articulable suspicion of criminal activity. Of
course, you do cite Place in footnote 21, as well as at oth-
er points in the opinion.

With respect to the reasonableness of an expecta-
tion of privacy, addressed on vage 3, I have a Court for the
judgment in the open-fields cages. 1f they should come down
before your decision {n this case, you may wish to add them
to the citations in footnote 4 on page 3.
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Justice Stevens
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add a citation to the open field cases Lf they come
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correct that the opinion might be read as implying that
probable cause ls a necessary predicate for any valid
seizure. As Place holds, that would not be correct, 1
wonder, therefore, if this might be an adequate
golution to the problem. After the single sentence now
in footnote 20, add::

"Therefore we need not decide whether the
agents could have seized the package based on
something less than probable cause. Some
seizures can be justified by an articulable
suspicion of criminal activity. See United
States v. Place, U.5. {1983) ."

If you don't think that {s adequate, please let me know
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JUSTICE STEVENS delivered the opinion of the Court,

During their examination of a damaged package, the em-
ployees of a private freight carrier observed a white powdery
substance, originally coneealed within eight layers of
wrappings. They summoned a federal agent, who removed
a trace of the powder, suhjected it to a chemical test and de-
termined that it was coeaine. The guestion presented is
whether the Fourth Amendment required the agent to obtain
a warrant before he did so.

The relevant facts are not in dispute. Early in the mom-
ing of May 1, 1981, a supervisor at the Minneapolis-8t. Paul
airport Federal Express office asked the office manager to
logk at a package that had been damaged and torn by a fork-
lift. They then opened the package in order to examine its
contents pursuant to a written company policy regarding in-
surance claims,

The container was an ordinary cardboard box wrapped in
brown paper. [nside the box five or six pieces of crumpled
newspaper covered a tube about 10 inches long; the tube was
made of the silver tape used on basement ducts. The super-
viser and office manager cut open the tube, and found a series
of four zip-lock plastic bags, the outermost enclosing the
other three and the innermost containing about six and a half
punces of white powder. When they observed the white
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powder in the innermost bag, they notified the Drug En-
forcement Administration. Before the first DEA agent ar-
rived, they replaced the plastic bags in the tube and put the
tube and the newspapers back into the box.

When the first federal agent arrived, the box, still
wrapped in brown paper, but with g hole punched in its aide
and the top open, was placed on a desk. The agent saw that
one end of the tube had been slit open; he removed the four
plastic bags frotn the tube and saw the white powder., He
then opened each of the four bags and removed a trace of the
white substance with a knife blade. A field test made on the
spot identified the substanee as cocaine.’

In due course, other agents arrived, made 2 second fleld
test, rewrapped the package, obtained 2 warrant to search
the place to which it was addressed, executed the warrant,
and arrested respondents. After they were indicted for the
erime of possessing an illegal substance with intent to distrib-
ute, their motion to suppress the evidence on the ground that
the warrant was the product of an illegal search and seizure
wag denied; they were tried and convieted, and appealed.
The Court of Appeals reversed. It held that the validity of
the search warrant depended on the validity of the agents’
warrantless test of the white powder,® that the testing con-

t Ag the test 15 described in the evidence, it involved the use of thrae test
tuber. When & substance containing eocaine {2 placed in one test tube
after another, it will cause liquids to tale on g eertain sequence of colors.
SBuch a test diseloses whether or not the substance iz cocaine, but there ia
no evidenee that it would identify any other substances.

iThe Court of Appesls did not hold that the facts would not have justi-
fied the issuance of a warrant without reference to the test results; the
eourt merely held that the facta reeited in the warrant applieation, which
relied almost entirely on the results of the fleld testa, would not support
the issuanee of the warrant if the fiald test was itzelf unlawful. “It i3 ele-
mentary that in passing on the validity of a warrant, the reviewing court
may eonsider oniy information brought to the magistrate’s attention.”
Sprrelli v. Untted States, 293 U. 8. 410, 413, n. 2 (1869} teraphasis in origi-
nal) {quoting Aguilar v, Texas, 378 T, 8. 108, 108, n. 1 (1264)). See f{f-
nods v, Gotes, 462 U, 8, —, (10s3),
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stituted 2 significant expansion of the earlier private search,
and that a warrant was required. 683 F. 2d 206 (8th Cir.
1982},

As the Court of Appeals recognized, its decizion conflicted
with a decision of another court of appeals on comparable
facts, Uniled States v. Barry, 673 F. 24 812 (6th Cir.}, cert.
denied, 459 U, 8, — (1982)." For that reason, and be-
cause field tests play an important role in the enforcement of
the narcotics laws, we granted certiorari, 460 U, S, —.

1

The first clause of the Fourth Amendment provides that
the “right of the people to be secure in their persons, houses,
papers and effects, against unreasonable searches and sei-
zures, shall not be vielated. . . .” This text protects two
types of expectations, one involving “searches,” the other
“seizures.” A “search” oceurs when an expectation of pri-
vacy that soeciety is prepared to consider reasonable is in-
fringed. A “seizure” of property oecurs when a there is
some meaningful interference with an individual's possessory
interests in that property.! This Court has also consistently

"Bee alsn Poople v. Adler, 50 N. Y. 24 T80, 408 N. E. 2d 838, 431
N. ¥. 8. 2d 412, cert. denied, 449 U, 8, 1014 (1880); of. ['mited Statea v
Andrews, 618 F, 2d 848 (CA 10} (upholding warrantless fiald test without
discussion], cert. denied, 449 U, 5, 524 (1980,

*Bee Illinois v. Andreas, 468 U, 8. —, —— (1983); United States v.
Knofts, 460 U, 8, —, — (1888}, Smith v Moryland, 442 U, 5, T35,
T38=T41 (1878); Terry v. Ohio, 892 10, 8. 1, B (1965),

18ee United States v. Place, 462 U, §. —, (1083); id., at —— (BREN-
NAN, J., roneurring in the result); Tezas v Browm, 480 U, 8, ——, ——
{1988} (STEVENS, J., coneurring in the judgment); see also ['nited Siales v,
Chadurick, 438 . 8. 1, 18-14, n. 8 (1077); Hole v. Henkel, 201 U, 8. 43, 76
{1806). While the coneept of a “seizure” of property is not much discussed
in gur cazes, this definition follows from our of t-repeated definition of the
“seimure” of 4 person within the meaning of the Fourth Amendment—
meaningful interference, however brief, with an individual's freedom of
movement. Hee Michigan v. Summers, 462 1], 8. 692, 606 (1961); Reid v.
Georpia, 448 U, 3. 438, 440, n. * (1880) fper curtam), United States v
Mendenhall, 448 U, 5, Bd4, 551554 (1080) (opinion of Stewart, J. ) Brown
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construed this protection as proseribing only governmental
action; it is wholly inapplicable “to a search or seizure, even
an unreasonable one, effected by a private individual not act-
ing as an agent of the Government or with the participation
or knowledge of any governmental official.” Walfer v
United States, 447 U. 8. 649, 662 (1980) (BLACKMUN, J.,
dissenting).*

When the wrapped parcel involved in this case was deliv-
ered to the private freight carrier, it was unquestionably an
“pffect” within the meaning of the Fourth Amendment. Let-
ters and other sealed packages are in the general ¢lass of ef-
fects in which the public at large has a legitimate expectation
of privacy; warrantless searches of such effects are presump-
tively unreasonable.” Even when povernment agents may
lawfully seize such a package to prevent loss or destruction of
suspected contraband, the Fourth Amendment requires that
they obtain & warrant before examining the contents of such
a package.! Such a warrantless search could not be charac-
terized as reasonable simply because, after the official inva-

v. Texras, 443 U, 8. 47, b0 (1978); L'nited Sfofes v. Brignoni-Ponce, 423
1. B. 873, 878 (1976); Cupp v. Murphy, 412 U 8. 201, 2804386 (1973); Da-
vig v. Missizsippd, 394 U, 8. 721, T26-727 (1969); Terry v. Ohio, 302 UL &
1, 16, 18, r 16 {1964,

"Bae uf., at 656 (opinion of STEVENE, J.); id., at 660881 (WHITE, 7.,
concwrTing in part and conewrring in the judgment); [Mnifted States v. Janis,
428 U, 8. 432, 4b66-456, n. A1 (1876} Coofidge v. Neéw Hampshire, 408
. B. 443, 487480 (1871 Burdeate v. MeDowell, 256 11, 3. 465 (1821}

*Einited States v, Chadwick, 433 U, 8, 1, 10 {1877k [nited Sigtes v,
Van Leguwwen, 397 1. 3, 240, 261 (1970) Ex parte Jockson, 96 U7, 8. 727,
T32 {1878); see also Walfer, 447 U, 8., at 654-£65 (opinion of STEVENS, J.).

1Bee, e. 9., Linited States v. Plaee, 462 U, 8, ——, —— (1883%; [Mnited
States v. Ross, 456 U. &. 788, B09-B12 (1882); Robbins v. Caltfornia, 453
U, B, 480, 426 (1981} {plurality opinion); Arkanags v, Sguders, 442 T1, 5,
TB3, Ta2 (1070%: L'nited Siofes v, Chaduwick, 483 U. 8. 1, 13 and n. B {1877
{nifed Stefes v. Van Lesuwen, 397 1. 8. 249 (1970, There i, of course,
& wall recogmized exception for customs searches; but that exeeption is net
involved in this case.
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sion of privacy occurred, contraband is discovered.” Con-
versely, in this case the fact that agents of the private carrier
independently opened the package and made an examination
that might have been impermissible for = government agent
cannot render otherwise resscnable official conduet unrea-
sonable. The reasonableness of an official invasion of the cit-
izen's privacy must be appraised on the basis of the farts as
they existed at the time that invasion occurred.

The initial invasions of respondents’ package were occa-
sioned by private action. Those invasions revealed that the
package contained only one significant item, a suspiciops
looking tape tube. Cutting the end of the tube and extract-
ing its contents revealed a suspicious looking plastic bag of
white powder. Whether those invasions were accidental or
deliberate,” and whether they were reasonable or unreason-
able, they did not violate the Fourth Amendment because of
their private character.

The additional invasions of respondents’ privacy by the
government agent must be tested by the degree to which
they exceeded the scope of the private search. That stand-
ard was adopted by a majority of the Court in Walter v.
United States, 447 U. 8. 648 (1980). In Walter a private
party had opened a misdirected carton, found roils of motion
picture fllms that appeared to be contraband, and turned the
carton over to the Federal Bureau of Investigation, Later,
without obtaining a warrant, FBI agents obtained a projector

*Bee Whiteley v. Worden, 401 U, 8, 560, 667, n. 11 (1971); Wong Sun v.
Urndted States, 871 U, 8. 471, 484 (1963); Rios v. [Mnited States, 8684 17, B,
253, BE1-262 (1060); Henry v. Unifed Stodes, 361 U1, 8, 98, 103 (1969
Miller v, ['nited States, 357 1. 8. 301, 812 (1958y; [™nifed States v. Di Re,
322 U, 8, 681, 506 (1048 Byars v. United States, 278 U, 5, 28, 29 (1527).

" A post-trial affidavit indicates that an agent of Federal Express may
have opened the package because he was suspieious about its contents, and
not because of damage from a forklift, However, the lower courts found
no governmental involvemant in the private search, a finding not chal-
lenged by respondents. The affidavit thus is of no relevance to the issue
we decide.
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and viewed the films. While there was no single opinion of
the Court, a majority did agree on the appropriate analysis of
g governmental search which follows on the heels of a private
one. Two Justices took the position:

“If a properly authorized official search iz limited by
the particular terms of its autherization, at least the
same kind of strict limitation must be applied to any offi-
cial use of a private party's invasion of another person's
privacy. Ewven though some circumstances—for exam-
ple, if the results of the private search are in plain view
when materials are turned over to the Government—
may justify the Government’s reexamination of the ma-
terials, surely the Government may not exceed the scope
of the private search unless it has the right to make an
independent search. In these cases, the private party
had not actually viewed the films. Prior to the Govern-
ment's screening one ecould only draw inferences about
what was on the films. The projection of the films was &
significant expansion of the search that had been eon-
ducted previously by & private party and therefore must
be characterized as a separate search.” fd., at 057
(opinion of STEVENS, J., joined by Stewart, J.) {footnote
omitted).®

Four additional Justices, while disagreeing with this charac-
terization of the seope of the private search, were aiso of the
view that the legality of the povernmental search must be
tested by the scope of the antecedent private search.

“Under these cireumstances, sinee the L'Eggs employ-
ees 80 fully ascertained the nature of the fllms before
contacting the authorities, we find that the FBI's subse-

U See also 4., at 6658630 (footnotea omitted) ("The fact that the cartons
were unexpectedly opened by a third party before the shipment was deliv-
ered to ity Intended consignee does not alter the consignor's legitimate
expectation of privaey, The private search meraly frustrated that expec-
tation in part. It did not simply strip the remaining anfrustrated portion
of that expeetation of all Fourth Amendment protection”™).
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quent viewing of the movies on & projector did not
‘change the nature of the search’ and was not an addi-
tional search subject to the warrant requirement.” Id.,
at 663-664 (BLACKMUN, J., dissenting, joined by BUR-
GeERr, C.J., PoweLL and REHNQUIST, JJ.) (footnote
omitted) (quoting United States v. Sanders, 592 F. 2d
788, T93-794 (5th Cir, 1979), rev'd sub nom. Walter v.
United States, 447 U. S, 649 (1980)).*

This standard follows from the analysis applicable when
private parties reveal other kinds of private information to
the autherities. 1t iz well-settled that when an individual re-
veals private information to another, he assumes the risk
that his confidant will reveal that information to the anthori-
ties, and if that occurs the Fourth Amendment does not pro-
hibit governmental use of that information. Omnee frustra-
tion of the original expectation of privacy occurs, the Fourth
Amendment does not prohibit governmental use of the now-
nonprivate information; “This Court has held repeatedly that
the Fourth Amendment does not prohibit the obtaining of in-
formation revealed to a third party and conveyed by him to
Government authorities, even if the information iz revealed
on the assumption that it will be used only for a limited pur-
pose and the confidence placed in a third party will not be
belrayed.” UUnited States v. Miller, 425 U. 8. 435, 443
(1975)." The Fourth Amendment is implicated cnly if the

“Tn Walter, a majority of the Court found a viclation of tha Fourth
Amendment. For present purposas, the disagreement between the ma-
jority and the di=senters in that case with respect to the comparison be-
tween the private search and the official search i less significant than the
agreement, on the standard to be applied in evaluating the relationship be-
tween the two searches.

Y See Snrith v, Maryland, 442 U, 5. 736, T42-T44 (1979% [raifed States
v, White, 401 U, 8. 746, T49-763 (1971) (plurality opinion); Osborn v.
Einftad Stotes, 386 11, 8. 323, 826-931 {1966 Hoffa v. ['nited States, 385
TU. B. 283, 300-302 (1966} Lewia v, [Mmated Stafes, 385 U, 5. 206 (1988}
Lopez v. Untited States, 378 T, 8. 427, 437480 (1963% On Lee v, United
Stotes, 343 1. 8. T47, 753754 (1952), See also United States v, Henry,
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authorities use information with respect to which the expec-
tation of privacy has not already been frustrated. In sucha
case the anthorities have not relied on what is in effect a pri-
vate search, and therefore presumptively violate the Fourth
Amendment if they act without a warrant.

In this case, the federal agents' invasions of respondents’
privacy involved two steps: first, they removed the tube from
the box, the plastic bags from the tube and a trace of powder
from the innermost bag; second, they made a chemical test of
the powder. Although we ultimately conclude that both ac-
tions were reasonable for essentially the same reason, it is
useful to discuss them separately.

I1

When the first federal agent on the scene initally saw the
package, he kmew it contained nothing of significance except
a tube containing plastic bags and, ultimately, white powder.
It iz not entirely clear that the powder was vigible to him be-
fore he removed the tube from the box." Ewen if the white
powder was not itgelf in “plain view” because it was still en-

447 U, 8, 264, 272 (1980); Unifed Siates v. Caceres, 440 U, B. T41, Td4,
TH0-7B1 (1979}

HEee Katz v. 'nifed Siates, 2880 U, 8. 347 (1967 Berger v. New York,
338 11, 5. 41 (1987 Silverman v. Mnited States, 3685 U, S. 506 (1961),

“Daniel Stegemoller, the Faderal Express offiee manager, testified at
the suppression hearing that the white substance was not visible without
reentering the package at the time the first agent arrived, Joint App.
42-43; 58. The magistrate's report contained a finding that the gray tube
and powder were in plain view, which respondents challenged before the
District Court. The Distriet Court deelined to resolve reapondents’ objec-
tion, ruling that fact immaterial and sssuming for purposes of its decision
“that the newspaper in the box covered the gray tube and that neither the
gray tube nor the contraband eculd be seen when the box wss turned over
the the DEA agents.” App. to Pet. for Cert. 12a-13a At trial, the fed-
aral agent firat on the acene testified that the powder was not visible until
after he pulled the plastic bags out of the tube. Joint App. 71-T2. Asour
discussion will make elesr, we agres with the District Court that it does
not matter whether the loose piece of newspaper covered the tube at the
time the agent first saw the box.
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closed in so many containers and covered with papers, there
was g virtual certainty that nothing else of gignificance was in
the package and that a manual inspection of the tube and its
contents would not tell him anything more than he already
had been told. Respondents do not dispute that the Govern-
ment eould utilize the Federal Express employees’ testimony
eoncerning the contents of the package, Ifthat is the case, it
hardly infringed respondents’ privacy for the agents to re-
examine the contents of the package. The advantage the
Government gained thereby was merely avoiding the risk of
a flaw in the employees’ reeollection, rather than in further
infringing respondents’ privacy. Proteeting the risk of mis-
deseription hardly enhances any legitimate privacy intereat,
and is not protected by the Fourth Amendment. ™

Thus, the removal of the plastic bags from the tube and the
agent’s visual inapection of their contents enabled the agent
to learn nothing that had not previously been learned during
the private search.” It infringed no legitimate expectation
of privacy and hence was not a “seareh” within the meaning
of the Fourth Amendment.

" 8ae United Stafes v Coceres, 440 U, 8. 741, T30-T61 {1979); Iraited
States v. White, 401 U, 8, 745, 748753 (1971} (plurality opinion); United
States v, Osborn, 385 U, 8. 223, 2326331 (1966); On Lee v. U'nited Stotes,
343 U, 5. 747, T58-T84 (1952). For example, in Lopes v United Stafes,
373 U, 2. 487 (1968), the Court wrote; “Stripped fo its essentisls, petition-
er's arpument amounts to saying that he has a constitutional right to rely
on poselbie flaws In the apgent's memory, or to challenge the agent's eredi-
bility without being baset by corroborating evidence. , . , For ng othar ar-
gument can justify excluding an seeurate version of & conversation that the
agent conld testify to fromn memory. We think the risk that petitioner
took in offering a bribe to Davis fairly included the riak that the offer would
be accurately reproduced In court. . , " fd., at 439 (fostnote omitted}.

" ¥Moreoyer, sinee the Federal Express employees had of their owm ae-
cord invited the federal agent to thelr offices for the express purpose of
viewing the eontents of the package, the agent’s viewing of what a private
party had fresly made availabie for his inspection did not violate the
Fourth Amendment. See Coofidge v. New Hompahire, 403 U, 8. 443,
487490 (1971} Burdeau v, MeDowell, 256 U, 3, 465, 476476 {1921},
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While the agents’ assertion of dominion and control over
the package and its contents did constitute a “seizure,” * that
seizure was not unreasonable. The fact that, prior to the
field test, respondents’ privacy interest in the contents of the
package had been largely compromised, is highly relevant to
the reasonableness of the agents’ conduct in this respect. In
light of what the agents already knew about the contents of
the package, it was as if the contents were in plain view,
The examination of the tube and the powder it contained was
comparable to the police officer’s observation of & balloon
“the distinctive character [of which] itself spoke volumes as
to its contents, particularly to the trained eye of the officer.”
Texas v. Brown, — U, 8. ——, —— (1983) (plurality opin-
ion); see also 1d., at —— (POWELL, J., concurring in the judg-
ment). The balloon was like the hypothetical gun case in A»-
kansas v. Sanders, 442 U, S. 763 (1979), both of which are
containers which “by their very nature cannot support any
reasonable expectation of privacy because their contents can
be inferred from their outward appearance.” [Id., at
T64-7T65, n, 13. Such containers may be seized, at least tem-
porarily, without & warrant on probable cause.® Accord-
ingly, since it was apparent that the tube and plastic bags
contained contraband and little else, this warrantless zeizure
was reasonable,® for it is well-settled that it is constitution-

* Both the Magistrate and the Distriet Court found that the agents tock
custody of the package from Federal Express after they arrived. Al
though respondents hed entrusted possession of the ftems 1o Federal Ex-
press, the decision by governments! sutharities to exert deminion and con-
tral over the package for their own purposes clearly constituted s
“seimire,” though not necessarily an unreascoable one. See ['nited Siotes
v, Van Lesunwen, 397 U. 5. 249 (1970). Indeed, this is one thing on which
the entire Court appeared to agree in Waller.

*See aleo United Slotez v. Ross, 458 TJ. S, 798, 822 823 (1982) Robiins
v. California, 453 U, 3, 420, 428428 (1981} (plurality opinion).

* Respondents concede that the agents had probable canse w belisve the
package contained contraband. Therefore we nead not dacide whether the
agents could have seized the package based on something less than proba-
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ally reasonable for law enforcement officials may seize “ef-
fects” that cannot support a justifiable expeetation of privacy
without a warrant based on probable cause to believe they
contain contraband,® I

The guestion remains whether the additional intrusion oe-
cazioned by the field test, which had not been conducted by
the Federal Express agents and therefore exceeded the
acope of the private search, was an unlawful “search” or “sei-
gure” within the meaning of the Fourth Amendment.

The field test at issue eould disclose only one fact previ-
ously unknown to the agent—whether or not a suspicious
white powder was cocaine. It could tell him nothing more,
not even whether the substance was sugar or taleum powder.
We must first determine whether this can be considered z
“search” subject to the Fourth Amendment—did it infringe
an expectation of privacy that society is prepared to consider
reasonable?

The eoncept of an interest in privacy that society is pre-
pared to recognize as reasonable is, by its very nature, eriti-
cally different from the mere expectation, however well justi-
fied, that certain facts will not come to the attention of the
authorities.® Indeed, this distinction underlies the rule that

ble eanse. Some seizures can be justified by an artienlabls suspicion of
eriminal activity. Sea [fniled States v. Placs, 482 1, 8, — (1583},

o Hea Ploce, 482 1. 8., st —; Texoa v Browm, 4680 1. 5., at ——; id.,
at. {(STEVENS, J., concurring in the judgment); Payton v. New York,
445 U, B. 578, BBT (1980); G. M. Leasing Corp. v. U'nited States, 428 U, 5,
338, 354 (197T); Harris v. Uniled States, 380 U, S, 234, 236 (1968) (per
CUFEI),

®*0bviously, however, a ‘legitimate’ expectation of privacy by definition
means more than a aubjective axpectation of not being diseovered. A bar-
glar plying his trade in & snmmer eabin during the off seasan may have a
thoroughly justified subjective expectation of privaey, but it {8 nat one
which the law recognizes g3 ‘legitimate.’ His presence, in the worde of
Janes [v. United States, 262 U, 8, 257, 267 (19607], is "wrongful,' his expec-
tation of privacy ia not one that society is prepared to recognize as ‘reason-
able. Hoafz v. United States, 389 U, 8., at 361 (Harlan, J., concurring).
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Government may utilize information voluntarily disclosed to
a governmental informant, despite the criminal's reasonable
expectation that his associates would not disclose eonfidential
information to the authorities. See United States v. White,
401 U. 5. 745, 751-752 (1971} (plurality opinion).

A chemieal test that merely discloses whether or not a par-
ticular substance is cocaine does not compromise any legiti-
mate interest in privaey. This conelusion is not dependent
on the result of any particular test, It is probably safe to
assume that virtually all of the tests conduected under circum-
stances comparable to those disclosed by this record would
result in a positive finding; in such cases, no legitimate inter-
est has been compromised. But even if the results are nega-
tive—merely disclosing that the substance is something other
than cocaine—such a result reveals nothing of special inter-
est, Congress has decided—and there is no question about
its power to do so—to treat the interest in “privately” pos-
sessing cocaine as illegitimate; thus governmental eonduct
that can reveal whether s substance is coeaine, and no other
arguably “private” fact, eompromises no legitimate privacy
interest,”

And it would, of course, be merely tautological to fall back on the notion
that those expeectations of privacy which are legitimate depend primarily
on cases deciding exclusionary-rule isaues in criminal eases. Legitimation
of expectations of privacy by law must have a source outside of the Fourth
Amendment, either by reference to concepta of real or personal property
law or to understandings that are recognized and permitted by society.”
Rakas v, [llinods, 439 U, B, 128, 143-144, n. 12 (1978), See also United
States v. Knotts, 460 U, 5, — (1883) {use of a beeper to track car's move-
ments infringed no reasonable expectation of privacy); Smith v. Maryland,
442 1. B. 735 (1979) (nse of & pen register to record phone numbers didled
infringed no ressonable expectation of privacy).

= 8ee Loewy, The Fourth Amendment as a8 Deviee for Protecting the In-
nocent, 81 Mich. L. Rev. 1220 (1883). Our discussion, of course, is con-
fined to poesession of contraband, It ie not necessarily the case that the
purely “private” possession of an article that cannot be distributed in com-
merce is itself illegitimate, See Staniley v, Georgia, 394 U, 5. 557 {1968),
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This conclusion is dictated by United Stales v. Place, 462
U. 8, — (1983), in which the Court held that subjecting

luggage to a “sniff test” by a trained narcotics detection
dog was not a “search” within the meaning of the Fourth
Amendment:

“A ‘canine sniff' by a well-trained narcotics detection
dog, however, does not require opening of the luggage.
It does not expose noncontraband items that otherwise
would remain hidden from public view, as does, for ex-
ample, an officer’s rummaging through the contents of
the luggage, Thus, the manner in which information is
obtained through this investigative technique is much
less intrusive than a typical search. Moreover, the sniff
discloses only the presence or absence of narcotics, a
contraband item. Thus, despite the fact that the sniff
tells the authorities something about the contents of the
luggage, the information obtained is limited.” [d., at
Bl

et
»

Here, as in Place, the likelihood that official conduct of the
kind diselosed by the record will actuaily compromise any le-
gitimate interest in privacy seems much too remote to char-
acterize the testing zs a search subject to the Fourth
Amendment.

We have concluded, in Part I, supra, that the initial “sei-
zure” of the package and its contents was reasonable, Nev-
ertheless, as Place also holds, a seizure lawful at its inception
ean nevertheless viglate the Fourth Amendment because its
manner of execution unreasonably infringes possessory inter-
ests protected by the the Fourth Amendment’s prohibition on

® Respondents attempt to distinguish Pises arguing that it involved no
physical invasion of Placs's effects, unliks the conduct at issus here. How-
aver, as the guotation makes clear, the reeson this did not intronde upon
any legitimate privacy interest was that the governmental eonduet eould
reveal nothing about noncontraband items. Thar rationale 1= fully appll-
cihle hare,
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“unreasonable seizures.”® Here, the fleld test did affact re-
spondents’ possessory interestz proteeted by the Amend-
ment, gince by destroying a quantity of the powder it con-
verted what had been only a temporary deprivation of
possessory interests into a permanent one. To assess the
reasonableness of this condnet, “[w]e must balanee the nature
and quality of the intrusion on the individual’s Fourth
Amendment interests against the importance of the govern-
mental interests alleged to justify the intrusion.” Jd., at

-]

Applying this test, we conclude that the destruetion of the
powder during the course of the field test was reasonable.
The law enforeement interests justifying the procedure were
substantial; the suspicious nature of the material made it vir-
tually certain that the substance tested was in fact contra-
band. Conversely, because only a trace amount of material
was invalved, the losa of which appears to have gone unno-
ticed by respondents, and since the property had already
been lawfully detained, the “seizure” could, at most, have
only a de minimis impact on any protected property interest.
Ci, Cardwell v, Lewis, 417 U, 8. 383, 591-592 (1974) (plural-
ity opinion) {examination of automobile’s tires and taking of
paint scrapings was a de wininiis invasion of eonstitutional
interests).” Under these circumstances, the safeguards of a

® In Place, the Court held that while the initial seizure of lupgage for the
purpose of subjecting it to & “dog suiff” test was reasonable, the peizure
became unreasonable beeause ite length unduly mtruded upon conatitution-
gily protected interests, See id., at ——,

®See, e, g, Michigan v, Long, 483 T, B, ———, —— (1983); Delnware »
Prouse, 440 T, 3. 848, 684 (1979); Undted States v. Brignoni-Ponee, 422
U, 3. 873, 878 (1975); Terry v. Ohio, 802 T. 8. 1, 2021 (1968); Camam v.
Muntcipof Court, 887 U. 3. 523, 536-537 (1967).

“In faet, respondente do not eantend that the amount of material tested
was large snough {0 make it possible for them to have detected its loss,
The only description in the record of the amount of cocaine seized ia that
“[ilt was a trace amount.” Joint App. 7b.
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warrant would only minimally advance Fourth Amendment
interests. This warrantless “seizure” was reasonable.™
In sum, the federal agents did not infringe any constitu-
tionally protected privacy interest that had not already been
frustrated as the result of private conduct. To the extent
that a protected possesgory interest was infringed, the in-
fringement was de minimis and constitutionally reasonable.
The judgment of the Court of Appeals is
Reverged.

® See Cupp v. Murphy, 412 U, B, 201, 286 (1678) (warrantless search and
seizure limited to scraping suspect’s fingernails justified even when full
search may not be). Cf Place, 462 U, 8,, at —— (approving brief war-
rantless selzure of luggage for purposes of “sniff test” based on its minimal
intrusiveness and reasonable belief that the luggage contained contra-
band); Van Leewwen v, United Etates, 397 U. 8, 248, 252-253 (1970) (de-
tention of package on reasonable suspicion was justified since detention in-
fringed no “slgnificant Fourth Amendment interest”), Of course, where
more substantial invasions of constitutionally protected interests are in-
volved, & warrantless search or seizure is unreasonable in the absence of
exigent circumstances. See, €. g., Steagald v. U'nited States, 451 U. 8,
204 (1981); Payton v. New York, 445 1. 8. 572 (1980); Dunaway v. New
York, 442 U. 8. 200 (1978); United States v. Chadwick, 433 U. 8. 1 (1977).
We do not suggest, however, that any seizure of a small amount of material
is necessarily reasonable. An agent’s arbitrary decision to take the “white
powder” he finds in a neighbor's sugar bowl, or his medicine cabinet, and
subject it to & fleld test for cocmine, might well work an unressonable
seizure.
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