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Tot Clerk Date: February 26, 1979

From: LisPaPar Os

Mo. T7-1844 Moblle v. Bolden
No. 78-357 willlams v. Brown

These are companion cases, the first involving the
clty government of Moblle, and the second the composition of
the school board (Board of School Commissioners) for Moblle
County.

Although the Solicitor General has filed a single
amicus brief dealing with the two cases (99 pages longl),
the cases involve separate "grants™ and a number of
different considerations.

These cases will be argued in March, and therefore
are three weeks "off". But in view of thelir complexity and
importance, I write thie memorandum at this time to say that
I will need a bench memo on each of them or a consolidated
memo. I have not yet done more than take a moset preliminary
look at the briefs, although I recall fairly clearly the
central issues. I will not get into these now beyond some
preliminacy observations.

In the City of Mobile case (77-1844), the federal

courts not only invalidated the Commission form of



government, but the district court - in an unprecedented
action 2o far as I know ~ devised and ordered effective an
entirely new form of government for the city. The new city
charter, judicially imposed, appears in the appendix to the
jurisdictional statement (7d) and is roughly 50 pages long,
constituting a detalled new form of government for the city.
Although the three commissioners, under the old form of
government, were afforded the "opportunity® to recommend a
new form of government, they declined to do so. Thus,
unless the judgments helow are reversed, the second largest
city in Alabama will have had imposed upon it a form of
government never considered by any elected representatives
of the people, and only by federal judgea, Moreover, the
new form of government is totally dAlfferent from the
commizssion form that Mobile had adopted in 1911, and with
amendments immaterial to thils controversy, had remalned in
effect over the intervening 60-odd years.

Under the commission form of government, there
were three commissioners elected at large, by majority,
nonpartisan vote. PBach, however, was elected to a "slot"

with responsibility for particular governmental functions.

The population of Moblle is roughly two-thirds white and one-

third Negro. No Negro has ever been elected a commissioner,
and the district court - with obvious enthusiasm - made just

about every finding of discrimlination against the Negro

2.



minority that could be imagined. As the court of appeals
apparently accepted these findings without question (and
probably without any serious review), we are bound by those
that are findings of fact as distingulshed from conclusions.
We took the case; as I understand it, to determine
whether maintaining the commlssion form of government
constituted purposeful discrimination within the meaning of

Davis and Arlington Heights, Both the district court and

the court of appeals had no difficulty in finding purposeful
or intentional discrimination. But they did so on a theory
that as articulated by CA 5, 1s novel - so far as 1 can

recall, That court sald:

"Under our holding today in Nevett II, these
findings also compel the inference that the
system [i,e. the commission form of government]
hae been maintalned with the purpose of dlluting
the black wvote, thus supplying the element of
intent necessary to establish a viclation of the
Fourteenth Amendment.”

w W i

"The city ardently asserts that since the 1911
plan was enacted under 'race proof' circumstances,
it is immune from constitutional attack.

* & L]

"The clty would have us interpret Davias and
Arlington Heights to require a showing of
inEnnEionaI H%Icrlmination in the enactment of the
plan., We squarely rejected this contention in
Nevett 11, as it was rejected by the en banc court
In Kirksey., [In that case wel held that an
innocently formulated plan that perpetuates past

intentional diserimination is unconstitutional.
In Nevett II, we noted that a plan neutral at its

3.



inception may nevertheless become unconstitutional
when it is maintained for the purpose of devalulng
the votes of blacks.”

[We] conclude that 'there is a current
condition of dilution of the black vote resulting
from the intentional state legislative inaction

which 18 as effective as . . . intentlonal state
action." (Emphasis supplied by CA 5).

The last sentence 1ls particularly notable. It
states that there may be "state action" when in fact there
is no state action, a contradiction in terms that is more
than curious in a judlcial opinion.

I do suppose that If there were proof that the
commission form of government wasa purposefully retained
primarily to discriminate against negroes, this would
present a arguable but difficult question. The commission
form of government per se has never been viewed, so far as I
know, as a more effective means of depriving neqroes of
equal voting opportunities than any other form of
government, Although discrimination certainly was a way of
life in every southern community until 1954, and continued
with respect to voting until well into the 1960s, I doubt
that anyone thought of the commission form of government -
or any other particular form of gqovernment -~ as a means of
effectuating disceriminatory intent. The government
obviously had been satlisfactory to the people of Mobile for

more than half a century, in all probablility gquite without



regard to discrimination. I therefore question whether the
rationale of CA 5 is sound.

The only discriminatory effect found by the courts
below was that the election at large, plus polarlzed voting,
precluded the election of a black member to the Board of
Commissioners, znd this resulted in minimizing black
participation in all governmental activities. Thus, in view
of the at large election feature of the commission plan, our

decision in White v. Regester, 412 U.5. 755, 1ls relevant.

In view the "parade of horrors" marshaled in the opinion of
the district court {appearing consciously to "track" the

White v. Regester situation), a decislon invalidating at

large elections may have been justified. The DC was not
content with any such limited remedy. It concluded that
dividing the city into three districts, one of which would
have assured a negro commissioner, was not desirable, and -
without affording the state legislature or the existing city
government the opportunity to go through the legislative
process of considering other alternatives, decided that the
approprlate remedy was a judicially devised new form of
government.

If the forsgoing preliminary reaction to the case
is generally correct, I suppose we could hold that the
remedy exceeded the vioclation of constitutional rights,

HBowever, we come out on thls case, 1t will be difficult for



me to approve the creation by a federal judge of an entirely
new form of government,

I should have mentioned above my concern over the
emphasis by the courts below on what they refer to as the
"devaluation [or dilution] of the wvotes of blacks™., This
reflects the anclent, and often rejected political sclence
notion of proportional representation: since one-third of
the population of Mcobile 1s negro, it should have one=third
participation in its government, By the same logic, every
county, clty and state should be governed lnginiatively {and
perhaps in all adminlstrative agencies and bodles) by a
raclial and ethnic mix in direct proportion to the
population, Since our natlional population is - as I
underatand 1t - about 12% to 15% negro, the Congress of the
United States should have this percentage of negro
representation. But this simplistic thinking (apart from
ites other falacles, historical and practlcal) does not take
into account the diversity and hetrogeneous nature of the
peoples of this country. The "whites™ are not - and never
have been since the early colonial years - a homogeneocus
Amerlcan population, One of the unique things about our
country is that it has been a haven for almost every
religiocus, =thnic and divergent cultural component of the
earth's population. If we start down the road of

proportional representation for each ldentifiable segment of



the population, thers would be chaos. Thls was a problem I
addressed in “Sakke, but without perceptible impact on the
thinking of my Brothers,

Apart from the foregoing, I think we have said in
Whitcomb (and elsewhere) that no segment of the population -
racial or otherwise - is entitled to any particular
representation in a leglslative body. The assuring of egual
voting rights for all should be the remedy. This already is
becoming increasingly evident, as the negro vote exercises
the balance of power in a number of the most populous states
and clitlea - exercising political influence substantially in
excess of its numerical strength,

Despite the generalized reactions expressed above,
I want my clerk's indepandent judgment., As usual, I also
want recommandations based on principles that can be applied

consistently and that will stand the test of time.

I have not mentloned, in the foregoling rather
rambling discussion, the school board case (78=-357). It s
a companion case with both similarities and dissimilarities,

I will, of course, want advice on 1t also,

7.
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Ho., 77-1844 Mobile w. Bolden
Wo. 78-357 wWilliams v. Brown

These are companion cases, the first involving the
city government of Mobile, and the second the composition of
the school bpard (Board of School Commissioners) for Mobile
County.

Although the Solicitor General has filed a single
amicus brief dealing with the two cases (99 pages longl),
the cases involve separate "grants" and a number of
different considerations.

These cases wlll be argued in March, and therefore
are three weeks "off". But in view of their complexity and
importance, I write this memorandum at this time to say that
I will need a bench memo on each of them or a consolidated
memo. I have not yet done more than take a most preliminary
look at the briefs, although I recall fairly clearly the
central issues. I will not get intoc these now beyond some
preliminary observations.

In the City of Mobile case (77-1844), the federal

courts not only invalidated the Commission form of



government, but the dilstrict court - in an unprecedented
action so far as I know - devised and ordered effective an
entirely new form of government for the clty. The new city
charter, judicially imposed, appears in the appendix to the
jurisdictional statement (7d) and is roughly 50 pages long,
constituting a detailed new form of government for the city.
Although the three commissioners, under the old form of
government, were afforded the "opportunity" to recommend a
new form of government, they declined to do so. Thus,
unless the judgments below are reversed, the second largest
city in Alabama will have had imposed upon it a form of
government never considered by any elected representatives
of the people, and only by federal judges. Moreover, the
new form of government is totally different from the
commission form that Mobile had adopted in 1911, and with

amendments immaterial to this controversy, had remained in

effect over the intervening 60-odd years.

Under the commission form of government, there
were three commissioners elected at large, by majority,
nonpartisan vote. EBach, however, was elected to a "slot"
with responsibillity for particular governmental functions.
The population of Mobile is roughly two-thirds white and one-
third Negre. No Negro has ever been elected a commissioner,
and the district court - with obvious enthusiasm - made just

about every finding of discrimination against the Negro
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minority that could be imagined. As the court of appeals
apparently accepted these findings without guestion (and
probably without any serious review), we are bound by those
that are findings of fact as distinguished from concluslons.
We took the case, as I understand it, to determine
whether maintaining the commission form of government
constituted purposeful discrimination within the meaning of

Davis and Arlington Heights. Both the district court and

the court of appeals had no difficulty in £inding purposeful
or intentional discrimination. But they did so on a theory
that as articulated by CA 5, is novel - so far as I can

recall, That court said:

"Under our holding today in Nevett II, these
findings also compel the inference that the
system [i.e. the commission form of government]
has been maintalned with the purpose of diluting
the black wote, thus supplying the element of
intent necessary to establish a violation of the
Fourteenth Amendment.”™

* * &

"The city ardently asserts that since the 1911
plan was enacted under ‘race proof' circumstances,
it is immune from constitutional attack.

* * *

"The city would have us interpret Davis and
Arlington Heights to require a showing of
intenticnal discrimination in the enactment of the
plan. We squarely rejected this conténtion in
Nevett II, as it was rejected by the en banc court
in Kirksey. [In that case we] held that an
innocently formulated plan that perpetuates past
intentional discrimination is unconstitutional.

In Nevett II, we noted that a plan neutral at its




inception may nevertheless become unconstitutional
when it is maintained for the purpose of devaluing
the votes of blacks."

[We] conclude that 'there is a current
condition of dilution of the black vote resulting
from the intentional state legislative inaction
which is as effective as . . . intentional state
action." (Emphasis supplied by CA 5).

The last sentence is particularly notable. It
states that there may be "state action" when in fact there
is no state action, a contradiction in terms that is more
than curious in a judicial opinion.

I do suppose that if there were procf that the
commission form of government was purposefully retained
primarily to discriminate against negroes, this would
present a arguable but difficult guestion. The commission
form of government per se has never been viewed, soc far as I
know, as a more effective means of depriving negroes of
equal voting opportunities than any other form of
government. Although discrimination certainly was a way of
life in every southern community until 1954, and continued
with respect to voting until well into the 1360s, I doubt
that anyone thought of the commission form of government -
or any other particular form of government - as a means of
effectuating discriminatory intent. The government
obvicously had been satisfactory to the people of Mobile for

more than half a century, in all probability gquite without

CAS



regard to discrimination. I therefore gquestion whether the
rationale of CA 5 is sound.

The only discriminatory effect found by the courts
below was that the election at large, plus polarized voting,
precluded the election of a black member to the Board of
Commissioners, and this resulted in minimizing black
participation in all governmental activities. Thus, in view
of the at large election feature of the commission plan, our

decisiocn in White v. Regester, 412 U.S. 755, is relevant.

In view the "parade of horrors" marshaled in the opinion of
the district court (appearing conscicusly to "track" the

White v. Regester situation), a declsion invalidating at

large elections may have been justified. The DC was not
content with any such limited remedy. It concluded that
dividing the city into three districts, one of which would
have assured a negro commissicner, was not desirable, and -
without affording the state legislature or the existing city
government the opportunity to go through the legislative
process of considering other alternatives, decided that the
appropriate remedy was a judicially devised new form of
government.

1f the foregoing preliminary reaction to the case
is generally correct, I suppose we could hold that the
remedy exceeded the violation of constitutional rights.

However, we come out on this case, it will be difficult for



me to approve the creation by a federal judge of an entirely
new form of government.

I should have mentioned above my concern over the
emphasis by the courts below on what they refer to as the
"devaluation [or dilution] of the wotes of blacks". This
reflects the ancient, and often rejected political science

notion of proportional representation: since one-third of

the population of Mobile is negro, it should have one-third
participation in its government. By the same logic, every
county, city and state should be governed legislatively (and
perhaps in all administrative agencies and bodies) by a
racial and ethnic mix in direct proportion to the
population. Since our national population is - as I
understand it - about 12% to 15% negro, the Congress of the
United States should have this percentage of negro
representation. But this simplistic thinking (apart from
its other falacies, historical and practical) does not take
into account the diversity and hetrogeneous nature of the
pecples of this country. The "whites" are not - and never
have been since the early colonial years - a homogeneous
American population. One of the unigue things about our
country is that it has been a haven for almost every
religious, ethnic and divergent cultural component of the
earth's population. If we start down the rcad of

proportional representation for each identifliable segment of



the population, there would be chaos. This was a problem I
addressed in Bakke, but without perceptible impact on the
thinking of my Brothers.

Apart from the foregoing, I think we have said in
Whitcomb (and elsewhere) that no segment of the population -
racial or otherwise - is entitled to any particular
representation In a legislative body. The assuring of equal
voting rights for all should be the remedy. This already is
becoming increasingly evident, as the negro vote exercises
the balance of power in a number of the most populous states
and cities - exercising political influence substantially in
excess of its numerical strength.

Despite the generalized reactions expressed above,
I want my clerk's independent judgment. As usual, I alsc
want recommendations based on principles that can be applied

congistently and that will stand the test of time.

I have not mentioned, in the foregoing rather
rambling discussion, the school board case (78-357). 1t is
a companion case with both similarities and dissimilarities,

I will, of course, want advice on it also.
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CITY OF MOBILE, ALABAMA Wisdom, speciallyc¢oncurring)

s erveriiia Lon, ¥ Feadf 72

V. ; —_— .
*‘z,ﬂw-ul_-éz %..._w— %ﬁﬂ/#’ Lﬂ
BOLDEN (voting &ights plaintiff) Federal/Civil Time
et Ilce ®__

e
SUMMARY: This suit was brbught as a cligf action under the

X ) Cty Ly - < .
Civil Rights Act of 18714 Ufs.C. §1983, the Voting Rights Act -
of 1965, 42 U.5.C. § 1273, and the First, Thirteenth, Fourteenth,
and Fifteenth Amendments, as an anti-dilution woting rights case.

Principally relying on White v. Register, 412 U.S. 755 (1973), and

Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973) (en banc), aff'd

Bub nom. East Carroll Parish School B4 v. Marshall, 424 U.5. 636

{(1276), the district court held that the system of electing City

DSee g0 7 /.-./é:v-uagmm



Commissioners of Mobile, Alabama at large unconstitutionally impairs
and dilutes the voting rights of black citizens of Mobile. As a

remedy, the"ggurt disestablished Mobile's commission form of govern-

e

ment elected at large and crdered that a strong mayor-council form

of local government be created with the council members to be elected
from single-member districts. The district court set Hovember 21, 1278
as the date for the election of members of the new city government,

but the order provides that the election shall be stayed if this Court
grants review before that date. Petitioner seeks review of the court
of appeals's affirmance of the district court's findings and remedy.

FACTS: Mobile, the second largest city in Alabama, has a
population of 190,026, 35.4% of which is black. Pursuant to a state
EEEEHtE [hence, this is an appeal], the city is governed by three
commissioners, each assigned specific functions by statute and
elected at-large. The elections are non-partisan, and there is no
requirement that commissioners reside in specific subdistricts of
the city or be elected therefrom.

After applying Zimmer's multifactor circumstantial evidence test,
Chief Judge Pittman (S.D. Ala.) found that the at-large election
system worked an unconstitutional dilution of black voting strength.
0f the Zimmer "primary" factérs, the distriet court found {(l1) that
blacks were effectively denied access to the political process because
of racially polarized voting patterns that eliminated any reasonable
expectation of a black candidate succeeding in a citywide election;

(2) that the at-large elected commissioners have not been responsive

to the needs of black citizens; (3) that ?EEEE_EEliEE—HﬂﬂHEEEEEEl

with respect to the at-large election of commissioners; and (4) that



longstanding past discrimination against black voters helped to
preclude the effective participation of blacks in present at-large

elections of commissioners. The following factors served to enhance

the dilution of black voting strength deduced from consideration of
the above "primary" factors: (1) Moblle was a large city of 142
square miles with a population of 190,026; (2) the election of
commissioners at large requires a majority vote; (3} there is no
anti-single-shot provision but the candidates run for pesitions by
number; (4) commissioners did not run from gecgraphical subdistricts
and no subdistrict residency requirements were imposed. These Zimmer-
¢riteria conclusions were found not to be clearly erroneous by the
court of appeals. The district court further found that, although
the at-large elected commissioner form of government was racially
neutral in its inception in 1911, the present dilution of black ?Eying
L

A
strength was a "natural and forseeable consequence" of the at-large
(o e

election system imposed in 1911. Moreover, the current condition

of dilution resulted from "intentional state legislative inaction

[P

which is as effective as the intentional state action referred to in
Keyes." (emphasis in original)}. This was sufficient, in the district
court's view, to support a finding of unconstitutionality under

Washington v. Davis, 426 U.5. 229 (1376).

HOLDING BELOW: On appeal, the Fifth Circuit panel adopted the

district court's findings of fact as not clearly errconeous and held
that the lower court had sensitively and correctly applied the

"primary" and "enhancing" factors of Zimmer to the facts as found

“in reaching the conclusion that the voting rights of black citizens

of Mobile were in fact diluted as a consegquence of the at-large

election system employed pursuant to statute.



The court then turned its attention to the guestion of whether
there was sufficlent evidence of discriminatory purpese or intent

to make out a constitutional vieolation under Washington and Arlington

Heights. As the district court had, the court of appeals rejected
virtually out of hand the contention that the at-large election system

was immune from constitutional attack under Wachington because it was

not enacted initially with a racially discriminatory purpose in mind.

The court found that the at-large scheme at issue 1s "archetypal of

the intentionally maintained plan we contemplated in Nevettf II," 4

contemporaneous decision in which the same panel held (1) that a plan
neutral in its inception may become unconstituticnal when it is

maintained for the purpose of devaluing the votes of hlacks, and (2}

that an inference that the plan is being maintained for such a purpose
may be drawn when the aggregate of the evidence under the Zimmer
criteria indicates dilution. See 571 F.2d 209, 217-25. The court
held that the district court's finding that the current condition of
dilution of black votes resulted from intentional state legislative
inaction was sufficient to suppeort a finding of uncons:titutignally
discriminatory purpose, especially when conjoined with the inference
of purpose arising out of the diluting effect found by application of
the Zimmer criteria.

Judge Wisdom, adopting his comments in Nevett II, 571 F.2Zd 209, .
231-38 (5th Cir. 1978), specially concurred. He found the majority's

approach to the discriminatory-purpose issue inconsistent with Washington

v. Dayig and Arlington Heights. Though agreeing that inferying a racially

discriminatory purpose from the invidious effects of at-large voting
schemes was acceptable in some cases, he did not believe that such an

inference would be sufficient to support a finding of discriminatory



purpose in cases where, as in Bolton, the voting scheme was raclally
neutral or even benign when initiated. WNor, in such cases, could
discriminatory purpose be found in maintaining the voting plan, that
is, in taking no affirmative action to cure the discriminatory effects
of the plan. This view of inaction, he said, was inconsistent with

Washington v. Davis.

Nevertheless, Judge Wisdom concurred in the result reached by
.________.—Fl- —

the majority by adopting the view of the United States as amicus curiae

that proof of racially discriminatory intent or purpose was not required
e

in voting dilution cases. After all, reascned Judge Wisdom, neither
e ——— e

Washington v. Davis nor Arlington Helghts were voting dilution cases,

and the Supreme Court had not reguired proof of a legislative intent

to discriminate in White v. Register, 412 U.S5. 755 (1373), and Witcomb

v. Chavis, 403 U.S5. 124 (1971), the leading voting dilution cases
involving multi-member districts. With respect to the need to prove
racially discriminatory purpose, he weuldbalstinguish voting dilution
cases from all other types of egual protection cases because the right
to vote is preservative of all other rights. Moreover, voting dilution
cases involved the Fifteenth Amendment, as well as the Fourteenth, and
there was nothing in prior precedent or the language and history of

the Fifteenth Amendment requiring procof of discriminatory purpose or
intent in voting cases to which that amendment was limited by its own
terms. Finally, Judge Wisdom cobserved that, even if an intent require-
ment were read into the Fifteenth Amendment, the Bolton plaintiffs

could still make out a case under the Voting Rights Act of 1965, 42 U.5.C.

§ 1973, solely on the basis of proocf of discriminatory effects.

CONTENTIONS: Although taking issue with the finding that the

procf of discriminatory effects had been sufficient to make out a case



of voting dilution under the Zimmer criteria, appellants' principal
contention is that the court of appeals erred in holding that
discriminatory purpose could be found through a "tort" standard of
intent and legislative inaction. Appellants argue that the "natural
and probable consequences" test of intent approved by the majority

is inconsistent with Washington v. Davis, and that discriminatory

purpose cannot be inferred merely from maintenance of the status quo.
In this respect, appellants adopt the reasoning of Judge Wisdom's
concurring opinion. Finally, appellants claim. the remedy ordered by
the district court was unauthorized by the censtitution, though they
offer no clear legal argument in support of this claim.

Appellees contend that the district court's finding that the
Mobile at~large voting scheme had the effect of disenfranchising
black voters is supported by the overwhelming weight of the evidence,
and that the "two court" rule immunizes the district court's findings

from review here. E.g., Graver Mfg. Co. v. Linde Co., 336 U.S. 271,

275 (196l1l). Appellees alsc deny that the lower courts adopted any
"tort" standard of intent, for the decisions below rested on a finding
that the at-large voting scheme had been deliberately maintained for
racially discriminatory purposes. Pointing to the testimony of Alabama
legislators that the legislature would not pass any redistricting plan
that would benefit black voters in Mobile, the appellees contend the
courts below were well justified in concluding that the maintenance

of at-large voting in this case was racially motivated in fact.
Morecver, appellees claim, no proof of racially discriminatory intent
was required in this voting dilution case for the reasons noted by
Judge Wisdom. Finally, appellees argue that appellants are estopped

from challenging the remedy ordered by the district court because they



stubbornly refused tc offer the court any alternative plan.

ANALYSIS: I believe this appeal raises substantial questions of

federal cnnstitutifgal law warranting review by this Court. The Court

should make clea¥r whether proof of discriminatory intent is reguired

in voting dilution cases based on the Fifteenth, as well as the
Fourteenth Amendment. Moreover, it is gquestionab ether the majority

view of legislative inaction as sufficient to support a finding of dis-

criminatory purpose is consistent with Washington v. Davis and Arlington

Heights, though those cases might be distinguishable because there is

gsome direct testimony concerning racially discrimlgitory motivation

here that was not present in those cases. FinallV, the remedy ordered

by the district court is, indeed, a sweeping one that not only altered
the manner of electing local governmental officials, but also the
entire structure of the local government itself. Arguably, a colorable,
though not necessarily persuasive, Tenth Amendment attack on the distric
court's remedy might be maintainable in light of Usery,

The Court may wish to call for the views of the Sclicitor General
before making any decision as to whether or not to note probable
jurisdiction.

There is a response.
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Brown

QUESTIONS PREEENTEB:(fmg Sekita )
1) Does the intent requirement of Arlington Heights and

Washington v. Davis apply to cases involving vote-dilution under the

Fourteenth Amendment?

2} Shouldi vote~dilution cases be decided under the
Flfteenth Amendment? Would the legal standard under that provision
vary from that under the Fourteenth, especially with regard to the
intent reguirement?

3) 1Is inwvidious intent demonstrated by maintenance of an
electoral structure that is neutral on iﬁF face, but that in pracEce
results in white dominance of all elected offices?

4) Did the DC overstep its remedial powers in No. 77-1844

when it imposed a new form of government and a new city charter on

Mobile?



I. BACKGROUND

These cases involve challenges by black voters to the at-
large election of thé Mobile City Commission and thée Mobile County
Board of School Commissioners, The complaints alleged that although
blacks make up 35 per cent of the 190,000 city residents, and 32 per
cent of the 337,000 county residents, a black has never been elected
to either body because votes are cast strictly on raclal lines in
Mobile, and the white majority invariably swamps any black
candidates. In the context of the long history of discrimination in
Mobile and the unresponsiveness to black needs of the City Commission
and the School Board, the plaintiffs argued that the at-large system

violates their constitutional right to participate in the political

process, The Distriect Court ruled in favor of plaintiffs in both
e o

= e —

cases. Under a new City Charter that he promulgated, the judge

—

replaced the commission form of government in Mobile with a mayor-
council system, He established nine single-member districts for the
council, but ?iEEEiEEi,:fEEi#EEEEFd pending this appeal. In the
SEEEEE_,EEEEE#JEE?EF the court ordered election of the five board
members from single-member districts on a staggered basis from 1978
through 1982, Two new members, both black, were elected in 1978.

A. The City Commission: Mobile adopted the commission form

of government in 1911, in the midst of a national wave of municipal

——
[——

reform. By electing the three commissioners at-large in a non-
partisan manner, the reformers hoped to end the corruption and "ward-
heeling"” that had characterized the mayor-alderman dgovernments LIn

e N

Alabama. The State Constitution of 1901 had disenfranchised

blacks, so the city (appellee in this case) argues that in 1911 there

f
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was no intent to exclude blacks from the city commission. As amended

FEs (5 — i,
in 1945, the system provides for election by majority wote of three
— — N e, e

CQEEEEEEEEEEE to numbered posts. If no candidate received a majority
for a particular post, a runoff would be held between the two top
vote-getters, There was —EE__EEEEEEEEEEE.*EEEEEEETEEF for the
commissioners. After election, the commissioners would designate one
of their number as mayor, but they jointly exercised all legislative
and administrative power In the city without formal distribution of
specific dutles. A proposal to replace the Commission with a mayor-

s e

In 1965, the state legislature approved Act 823, which
authorized the holding of another referendum on the mayor-council
form of government. If approved by the woters, the Act provided for
seven at-large councilmen, According to testimony by a former state
leglislator, the Act did not propose single-member districts because
such a provision would have been considered an attempt to get blacks

elected to state office, Brief for amicus United States, at 22. A

referendum under this statute was defeated in 1973.

Act B23 alsc designated that one commissioner should be

responsible for each of three administrative areas:CDpublic safety,
{::> finance andjgublic works and services., After this lawsuit was filed,
the City submitted Act 823 to the Attorney General for clearance
under Section 5 of the Voting Rights Act of 1965, 42 U.S.C. § 1973c
{1976). On March 2, 1976, the Attorney General objected to the
statute, He c¢ontended that soc long as each commissioner had a
particular substantive responsibility, single-member districts would

be unconstitutional, since they would permit one section of the city
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to control policy Iin one area but have little volce on other matters.
The <¢ity has not appealed the Attorney General's ruling to the
District Court of the District of Columbia, so WE
no longer identified with functional duties.

Also in 1975, a bill was introduced in the state legislature
to permit Mobile to adopt a strong-mayor/council government by
referendum, The bill, which would have provided for seven single-

member council districts and two council members elected at-large,

was vetoed by one senator in the Mobile delegation {the county
e,

delegation operates on a sort of liberum ‘veto on all local

legislation). Two black legislators testified at trial ¢that the
referendum bill was defeated because it "would allow the possibility
for blacks to hold public office in the City Government.," Appellees'
brief, at 24. Referring to the history of redistricting attempts in
Mocbile, the District Court observed, "The evidence is clear that
whenever a redistricting bill of any type is proposed by a county
delegation member, a major concern has centered around how many, if
any, blacks would be elected.," Juris. St. at 30b.

The DC found extreme vacial polarization In voting in
T e

Moblle. Due to traditional methods of discrimination, blacks never
voted in substantial numbers until after the Voting Rights Act went
inte effect, Now, according the the District Court, blacks are
unrestricted in their registration and voting. But when a candidate

i, S SN e, —

is identified with the black community, "a white backlash occurs

which usually results in the defeat of the black candidate or the
white candidate ldentified with the blacks." Juris, St, at 8b. No

black has ever been elected to the City Commission. Only three
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blacks have run for the City Commission, and all unsuccessfully

competed for the post in 1973. The only time blacks have run for the

Commission was 1973, when three '"young, inexperienced" blacks
————— T h.-—-—___."—
"mounted extremely limited campaigns.”™ I4. They received little

——

support even in the black community. In 1969,a white incumbent

commissioner who had been identified with the black community was
defeated for reelection by white votes, and lest a bid £or the
comnission in 1972, The DC alsc cited a 1969 race for the state
legislature when the county made up one multimember district. Two
black candidates were well-supported in their own community, but were
defeated., Similarly, black candidates for the School Commission lost
at-large run-offs in 1%62, 1966, and 1974, and a white "moderate"
lost such a run-cff in 1970.

There is some dispute about these election statistiecs, The
196% defeat of Joseph Langan, the white incumbent commissicner who
was identified with blacks, was attributed by some to a partial
boycott of the elections by black militants and to a low turnout
caused by Hurricane Camille, And plaintiffs' expert stated that 1269
was the high point of polarization in Mobile and predicted that
raciem would ebb as a force in political contests. Part of the basis
for this prediction, however, was the observatien that TEEEHELEEk
33£5ﬁf_?g2291tea wEiEE—EjEEiEEtes over the—EbrEE_EEEEE,EEEEEE_ﬁgﬂﬂi:Q

faqﬂ_gigz,ﬂﬂﬂmmiﬁfingr. Plaintiffs, and the SG, argue that the

supporting data is unreliable, since the black candidates were not

very Impressive. Indeed, there is no recent data on at-large veting

patterns because singe 1972 state legilslators have been elected in

eingle-member districts in Moblle, after 1976 the only school board

e —

<
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races have been in single-member districts, and there was no City
- Commission election in 1977 due to this lawsuilt.

In October, 1976, the District Court Ffound the at-large
election of commissioners to be invidiously discriminatory.
Following the failure of a legislative effort to establish single-
member districts by authorizing a referendum on the subject, the
judge asked the parties to submit remedial plans. The city refused
to propose a plan that did not include at-large election of
commissioners, but agreed to recommend two people to serve on a

special committee to advise the court on redistricting., The third

member of the committee was nominated by plaintiffs. The committee

rplbfﬂ’ gdgllggh’135 maggz:gggggil_,plan on the municipal government in

antgnmery. which 1s about the same size as Mobile. The courf
e e e e e e e

41}*'m dified the plan in response to solicited comments from various

v/

‘E

segments of the community, and then ordered that it be followed in
!‘3 the 1977 elections. The DC stayed its injunction pending appeal, and
* offered to dissolve the injunction if the legislature adopted a
constitutional reapportionment scheme.
CA 5 affirmed the DC, and this Court granted cert. The case
was argued last March, and was then held for reargument.

B. The Schocl Board: The Mobile County Board of School

r'.--"
uﬂjszr

mmissioners was established in 1826. 1In all its permutations since
— e e N

_;lﬁ” hen, 1t has always been elected on an at-large basis., After 1919,
ﬂ“"; there were five commissioners elected by the whole county.
J§1*4Anﬁﬂandidates ran for numbered seats on a partisan basis. HNo black was

ever elected to the at-large board. Unlike contests for the City

Commission, school board elections are relatively inexpensive, so the
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black community has produced higher-guality candidates for the board.

- From 1962 until 1974, three blacks and one white civil-rights

activist ran for the board in the Democratic primary. All four made
it into the runoff, only to lose, Lot o rust - offrr

—— il

Before this suit was filed, BSen. Cain Kennedy, a black from

Mcbile, introduced legislation to establish single-member districts
for the Mcbile Board. Alabama has two kinds of statutes: local laws
like Kennedy's bill and "general" laws. The "local" law was
advertised in the Mobile newspapers, as required, at which point the
incumbent school board members asked that the implementation dates be
slightly altered. Sen. Kennedy agreed, and in Octcber, 1975, the
legislation was signed inte law. Consequently, the DC disimissed
this suit without prejudice on November 21, 1975, In February 1976,
however, the Board of SEpoéé Commigsioners won a state decision

declaring the Kennedy bill unconstitutjonal because the language of

the bill as enacted was different from the language as advertised in

S

!

T

Mobile newspapers. OQf course, the only change in that language

A

S
3

come at the request of the board itself. The nominal defendants
o the suit -- the sheriff, circuit clerk and probate judge --
Vﬁﬂ:arcely contested it, and the final judgment came twelve days after

{y“ﬁﬂybﬂfﬁe suit was initiated. No appeal was taken. Although appellees
iﬂ*j%aen revived this action, they point out that the delay due to the

A

A

Kennedy bill ensured that the 1976 board elections would occur before
the DC could issue a decision in this case.

In 1%76 the board prepared a second legislative proposal,
cast as a "general law of local application. A black legislator from

Mobile refused to sponsor the bill, but Rep. Sonnier, a white, agreed
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to present it., Counsel for the school board immediately reguested
ww

that this litigation be continued pending legislative actlon on the

- ‘_"—'—\—-—'-_'_'“\

g

Sonnier Bill. The school board assured the District Court that the

legislation would meet "all constitutional reguirements." The
District Court denied the continuance. During a subseguent exchange
over a 1939 "general" law dealing with the school board, the board's
counsel insisted that "general laws of local application" were
unconstitutional, Judge Pittman asked counsel if the same principle
applied to the Sonnier Bill. Counsel replied in the affirmatlve, and
then conceded that the legislation was unconstitutional as drafted.
Appellees' brief at 28-29,

The District Court ruled in favor of the plaintiffs, and

P

ordered that the School Commissioners be elected in single-member
‘-—-_.._._—-W_-_ —

districts on a staggered basis., Two districts, which both had black

majorities, were to hold electicons in 1278, one in 1980, and the last
two in 1982. Due to the residence patterns of the incumbents, the
plan resulted in a six-member board between 1978 and 1982. The court
ordered that one of the incumbents should be designated non-voting
chairman for each year during that pericd. After two blacks won the
primaries for the seats that were available in 1978, the incumbents
adopted a rule requiring the assent of at least four commissioners to
every major substantive or procedural action. The district court
held three of the Board members in contempt for promulgating the
rule, but on Oct. 27, 1978, Mr. Justice POWELL staved the contempt

proceedings and the November elections. On Halloween, however, Mr.

Justice POWELL vacated his stay of the elections, which took place in

the first week of November. The Distriet Court then enjoined the



oard from adopting its new rules and from wvoting to dismiss the
instant litigation.
CA 5 affirmed the District Court's actions in a two-

paragraph per curiam opinion that clted only its opinion in the City

Commission case,

11, OPINIONS BELOW

The District Court opinion in No. 77-1844 served as the
framework for its effort in No. 78-357, with only the facts changed.
At the court of appeals, No. 77-1B44 received a full airing, while
No. 7B-357 was affirmed in two paragraphs. Accordingly, I will
concentrate in this section on the City Commission case.

A. District-Court: The DC applied the standards for vote-

dilution cases under the Fourteenth amendment that were articulated

p‘-l"
by the Fifth Circuit en banc in Zimmer wv. McKeithen, 485 F.2d4 1297

(1973}, which was affirmed by this Court "without approval ©of the
constitutional views expressed by the Court of Appeals.” East

Carrcl]l Parish School Board v. Marshall, 424 U.5. 636, 638 (1976).

The DC found that three of the primary factors identified by Zimmer
were satisfied here, and that the fourth was neutral, while several
"enhancing factors" were also present. Although the DC divided its
opinion between Findings of Fact and Conclusions of Law, the City
argues that many allegedly factual statements are based on inferences
and should be carefully scrutinized by this court.

1) "Lack of Openness in the Political Process té Blacks" --

The DC cited "mass8ive official and private discrimination" before the

[ —
e

1965 Voting Rights Act, although it also observed that now "blacks
f—ﬂ—-—-‘ﬁw =

|
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register and vote without hindrance." Juris. 8t. at 7b. Despite
'____._—"—‘—""-“‘—'x.____,_ —_— — W

- this superficial equality of the franchise between black and white,
the DC felt that racially polarized voting patterns barred blacks
from meaningful participation in the political process. Judge
Pittman compared black failure at the polls in at-large districts to
the election of blacks from single-member leglslative districts
established by court order in 1972, He concluded:

Black candidates at this time can only have a
reasonable chance o0f being elected where they have a
majority or a near majority. There 1is no reasonable
expectation that a black candidate could be elected in a
¢citywide election race because of race polarization. The
court concludes that an at-large system is an effective
barrier to blacks seeking public life,

2) "Unresponsiveness of the Elected City Officials to the
- - -

Black Minority" -- Judge Pittman pointed to numerocus examples of

official diserimination, including the paucity of black public
servants at higher 1levels {e.g., 15 0f the 435 city fireman are

B e e
black, while the police department is under a court order to

ﬂiﬂﬁjﬂﬁseqregate). Public facilities like the municipal golf course, the
a

3

irport, and public transportation were integrated by court order in

+

-
1ff'he 1960=, and city advisory boards are more than 90 per cent white.

i
Tijtb' The DC also found that the City Commission has provided gquicker, more
effective assistance to white neighborhoods faced with Mobile's
drainage problems than to black areas, and the U.S, Department of the
Treasury found discrimination in the use of revenue-sharing funds for

resurfacing roads. He also criticized "slugygish"™ response by public

officials to twenty or thirty cross-burnings in 1976 and a mock-

lynching by police officers of a black robbery suspect who was later

released without charge.



s

3) "Past- Racial Discrimination™ =-- Starting £from the
e s e DR O

disenfranchisement of blacks in the 1901 Constitution, the Court
found that the "existence of past discrimination has helped preclude
the effective participation of blacks in the election system today .

« & " Juris. 8t£. at 20b,
4) "State Policy in Favor of At-Large Districts" -- Judge
W

Pittman concluded that, in wview of the diversity of forms of
=,

4
municipal government in Alabama, there is EE_Efiggqggéég;ﬁiﬂwEQEEEMEf

the C issi t tablished in Mobile. ﬂ 4.4 :4 e
e Commission system as established in Mobile % I

5) "Enhancing Factors"” -- The DC said the discriminatory

effect of the at-large system was buttressed by the large size of the
district (which means that many people are disenfranchlsed, T guess), ¢
by the requirement that commissloners be elected by majority vote
rather than simple plurality, by the "place"™ system of running
candidates for particular seats on the Commission, and by the absense
of a reguirement that each commissioner reside in a different
geographicdistrict.

Armed with these findings, Judge Pittman faced the question
of whether to apply to this wvote-dllution case the reguirement of

Washington v. Davis, 426 U.S5, 229 (1976), that invidious intent be

demonstrated in an equal protection claim under the Fourteenth
Amendment. His discussion of the issue is somewhat elliptical, but

he squarely concluded that the plaintiffs did have to demonstrate
—_—— e — e i

e, S

discriminatory intent. The City Commission, however, was established
e e

in 1911 when blacks did not have the vote, Confronted with this

facially peutral statute, the DC decided that discriminatory intent

could be 1nferreﬂ from the law's current "dlsprcportlnnate 1mpact“ on

4.-._..[.‘.-.;4_:'* J.u.- _‘iﬂ_.t.f




blacks. The Court stated that "It is not a long step from the

systematic exclusion of blacks from juries . . . to a present purpose

to dilute the black vote as evidenced in this case." Juris, 5t. at

31b (emphasis in original). Judge Pittman then reached his
e ——————

controversial conclusion:
-—..u_._—-'-'—‘\._-r""‘"-"-.-.‘___l’
There is a "current" condition of dilution of the
(}r black vote resulting from igtentjonal gtate legislative ’
"inaction"which 1is as effective as the intentional state
a:E10n'fbferred to in [Keyes v. School District No. 1, 413
U.S. 189 (1973)].

Id. (emphasis in original). This conclusion relies o©on Judge
Pittman's earlier assertion that because the legislature in 1911 Lotad”
"should have reasonably expected that the blacks would not stay / |
disenfranchised," "the present dilution of black Mobilians is a '
natural and foreseeable consegquence of the at-large system imposed in

1911."% 14d.,

B. Court of Appeals: Judge Tjoflat, writing for himself

and Judge Simpson, affirmed on the basis of the DC's application of
the Zimmer factors. The panel incorporated by reference its

conclusion in a companion case, Nevett v. Sides (Nevett 11}, 571 F.2d

209 (5th Cir. 1978), that a vote dilution case was subject to the
same intent requirement as all other egqual protection cases after

Washington v. Davis and Arlington Heights. The findings of the DC on

the Zimmer factors, according to the panel, "compel the inference
that the system has been maintained with the purpose of diluting the
black vote, thus supplying the element of intent necessary to
establish a violation of the fourteenth amendment. . ." Juris. BSt.

at 1l2a, Thus the CA accepted Judge Pittman's equation between

legislative inaction and intent. Id. at 13a. Judge Tjoflat pointed
e ST N il
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to BAct 823 in 1965, which linked each commission seat to a

- substantive administrative responsibility, as "probative of an intent
to maintain the plan by injecting additional policy grounds that
would justify, and perhaps insulate, the at-large feature of all of
the commission seats." 1Id. at l4a. He also cited the DC's finding
that all redistricting efforts are evaluated in the 1legislature
according to their racial impact.

The panel also upheld the remedial order of the DC,
emphasizing the temporary nature of the the remedy "until the state
or the city adopts a constitutional replacement."™ 1Id. at 1l7a. Judge
Tjoflat also noted that the city had refused to submit a
reapportionment plan, and argued that "[a] concomitant to the ability
of a court to hear a case is that it be able to decide the case and

remedy a wrong, if found." 0ddly, the opinion then cites language 1in ju;
el

e, R
= Swann "v. Charlotte-Mecklenburg Board of "Education, 402 U.S5. 1, 15-16

F=
odd
{1971), that "the nature of the viclation determines the scope of the :

remedy." As I will argue later, that very principle undermines the

DC's remedial order. -}f'(fs'ﬂ' z " ‘ \

In Nevett IT and in this case, Judge Wisdom filed a special

concurrence that deserves mention. He argued that the Zimmer factors

gannot provide the basis for the inference of discriminatory intent:

o Then, if invidious effects preponderate, the court by
’rL“## inference declares that the legislative body which initiated
the plan had a raclally discriminatory intent. I1f for
historical or other reasons the voting scheme could not

[ Finitially have been motivated by a racially discriminatory
intent, . . . then failure of the legislative body to take

5.l""
ch
W“ affirmative curative action demonstrates, . . . an illegal
IJiiﬁ;;Eik intent to maintain diluted voting rights.

571 F.2d at 231. Judge Wisdom found this reascning lnconsistent with
W

%SGMM%%
iwwmn#'&—"% “lio

' A . R — ¥ iy



Washington v. Davis and Arlington Heights, and arqued that when "a

— court must consider a laundry list, an 'aggregate' of factors, some
pointing one way and others pointing ancother way, the case turns on 5
the attitude of the trial judge and the appellate judges toward the

American brand of federalism."™ Id. at 233.

MME better approach, for Judge Wisdem, would be to
R N

= e

%Etinguish voting rlghts cases from all other equal protection

——_l-——-__-'-l—ﬂ""-‘-__"—__‘_-'—-_ﬂ-_-"!—-__-—_
litigation, in view of the "fundamental importance of the right to

— oy

vote," which "argues for expansive protection of that right." 1Id. at
L::‘,V 234-35. In order to avoid further confusion of egual protection
W}"'/theury, he proposed considering this and similar cases under the

157 risteench menament. i Sy e R
£

When a government adopts a system of ing that . . . e,

N places black citizens at a disadvantage’, the government's
reasons are irrelevant. The right to vote has beengﬁéﬂﬁla
abridged. W et

Id. at 236. Where the equal protection clause is a “broad-‘le"“
statement, without self-evident limits,"” the Fifteenth Amendment "by Fﬁﬂk_
lts terms is less expansive." By actinqﬁnder that amendment, caurt%%iZ\
would not gquestion the validity of other government programs, and thefah;b
PfEEEEiEE‘EEEEiEriEf:EEEEEEEHEEﬂEEEEElHEEEPps'“ Id. Consequently,
thE_fiEEf,ffH:fﬁi_fi,ﬁffifi.fifffi&iﬁE' Because he found that the
impact of the at-large system in Mcbile was to dilute the votes of

blacks, Judge Wisdom concurred in the judgment of the panel.

I1I. VOTE-DILUTION IN MULTI-MEMBER DISTRICTS

According to the 1972 Municipal 'Year ‘Book, about 12,000

municipalities and over 1,000 countles use at-large elections, though

g (A Loy 8y Vi
wrdely vren
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many may combine at-large seats with sinqle—membzg districts.

Although most of this court's decisions on multi-member districts
have 1nvolved state legislatures, some have involved the at-large

election of local officials. 'éIEE'v.'LiEscomb. 437 D.5. 535 {1978}

{city council): ngllgs'ﬂounty v. Reesze, 421 0.S5. 477 (1975) (county

commission); Avery v. Midland County, 390 U.S. 475 (1968); Sailors v.

Board of Bducation of County of Kent, 387 U.S5. 105 {county school

board). As early as Reynolds v. Sims, 377 U.S. 533, 57% (1964), the

Court referred to the use of multi-member districts to "achieve some
flexibility" in local government. And the Court has repeatedly
stated that such districts are not per se unconstitutional. After
reviewing the Court's treatment of multi-member districts, I will
examine some issues raised by at-large election of local officials
that the Court has not yet explored.

A. The Precedents: The verbal standard that has been applied to

challenges to multimember districts comes from Fortson v. Dorsey, 379

U.5., 433 (1965), involving the Georgia legislature,

It might well be that, designedly or otherwise, a multi-
member constituency apportionment scheme, under the
circumstances of a particular case woul? operate to minimize
or cance] out the voting strength of “racial or political
elements of the voting population.

Id. at 439 (emphasis supplied). The underlined language 1in that
statement is the source of part of the argument thﬁt intent is not
relevant to vote-dilution cases. Regardless, the Court found that
the vote-dilution argument had not really been made below and
certainly was not proved on the record of the case. Similarly, in

Burns v, Richardson, 384 0.5. 73 (19668), concerning the use of

multimember districts in the Hawaii legislature, the Court did not
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find that the districting scheme "effects an invidious result." 1I4.
at B8. Again, the Court's phrase suggested that intent was not an
element of a vote-dilution case.

The most thorough consideration o©f multimember districts

came inpahitcﬂmb'v. Chavis, 403 U.S. 124 (1971), where the Court

-
upheld multimember districts for the Indiana legislature, and White
e

v. Regester, 412 U,S, 755 (1973), a Texas case and the only instgpce

where the Court has found sufficient vote-diluticon to order

M*—‘M
redistricting. 1In Whitcomb, blacks and poor people claimed that the
|—-———|.|._____...--'|

use of a county-wide district 1in Indianapolis, which almost

invariably voted Republican, denied them effective participation in
the political process. A three-judge court ruled in their favor, but
this Court reversed. Mr. Justice WHITE's opinion for the Court
reflected great unease with the idea that the courts should intervene
in an apparently open political system to assist the election of

members a particular group in society.

{The District Court's holding] is not easily contained. It

3
ﬁ;#fff“#r is expressive of the more general proposition that any group

s with distinctive interests must Dbe represented in

legislative halls if it is numerous enough to command at

###H#,f" least one seat and represents a majority living in an area

sufficiently compact to constitute a single-member district.
Id., At -“156. Mr. Justice WHITE acknowledged that multimember
dlstricts have the potential to "submerge" minoritles, but argued
that petrs had not demonstrated such a state of events in
Indianapolis. Because the Democratic party nominated Dblack

candidates and was responsive to the black community, the Court found

that the political system was not discriminatory:
M

[Tlhe failure of the ghetto to have legislative seats in
proportion to its population emerges more as a function of
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losing elections than of built-in blas against poor Negroes.

« « « We have not yet deemed it a denial of equal protection

to deny 1legislative seats to losing candidates, even in

those so-called 'safe' seats where the same party wins year
after year.
Id. at 153.

The majority opinion in Whitcomb muddied the waters a bit on
the need to show discriminatory intent in wvote-dilution cases. At
one point, the Court seemed not to care about intent, stating that a
plaintiff must "carry the burden of proving that multimember

districts unconstitutionally operate to dilute or cancel the voting

strength of racial or political elements."™ 1Id. at 144 (emphasis

supplied). Later on, however, Mr, Justice WHITE framed the issue in

e e e

tEf_-EEEE as whether the at-large districting was "conceived( or |

operated as purposeful devices to further . ~ . racial
iﬂ WM e e —
discrimination." Id. at 149. This statement suggests that a
i W, T

districting scheme not conceived as a discriminatory device may
nevertheless be "purposefully" operated to deny legislative
representation to certain groups. Thifh*EEEiﬂlEfEEE_ffiuffEEEiﬂl;Y
relevant to the Mobile cases.

————— T TN, TN e
White "v. Regester focussed on multimember legislative

districts in Dallas County, where blacks claimed they suffered vote-
dilution, and Bexar County (San Antonic), where the plaintiffs were
Mexican-Americans. The portion of Mr. Justice WHITE's opinion on
multimember districts, which was joined by the whole Court, affirmed
the three-judge court's conclusion that the votes of the minorities

had been unconstitutionally diluted. The opinion, however, 1is

unsatisfactory. Its basic statement highlights the importance of
e e ™ e e, — e

i i o IS

"participation in the political process™ by a minority.
W
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=t [I]1t is not enough that the racial group allegedly

U’L/ﬂ discriminated against hag not had legislative seats in

a7 proportion tec its voting potential. The plaintiff's burden

- 4J¥f is to produce evidence to support findings that the

Hgﬂﬂfdﬂ political processes leading to nomination and election were

#f,f' not egually open to participation by the group in gqguestion -

- that its members had less opportunity than did other

residents in the district to participate in the political
processes and to slect legislators of thelr choice.

412 U.8, at 766.

But when Mr. Justice WHITE turned to the facts in each
——

county, his discussion was unilluminating. For Dallas County, the
D i TP Sl

opinion enumerates several factors supporting the lower court's
ruling: 1) the history of officlal racial discriminatien in the
county; 2) the requirement of a majority wvote in primaries and the
enumeration of specific seats for which candidates competed directly;
3) only two blacks had ever been elected to the legislature from
Dallas County since Reconstructiony 4) the role of the Dallas
Committee for Responsible Government, a white-dominated organization,
thﬁ&-:iiiifil_ffzfiffﬁf? for the Democratic primary. These elements
supported the DC's conclusion that blacks were "generally not
permitted to enter into the political process in a reliable and
meaningful manner." On Bexar County, Mr. Justice WHITE was even less
helpful, He noted the history of discrimination against Mexican-
Americans in the community, and the "cultural and language barrier"
they face in this country. The result, he said, was that only five
Mexicam-Americans since 1880 had served in the Texas Legislature from
Bexar County, even though i1in 1971 Mexican-Americans made up a
majority of the population (but only a minority of the wvoting

population). At this point, Mr. Justice WHITE argued that the

findings of the District Court deserved deference, "representing as

e
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they do a blend of history and an intensely local appraisal of the
design and impact of the Bexar County multimember district in the
light of past and present reality, political and otherwise.," Id, at

769-770.
I find no strong rule in the White opinien. Past

[ - .

discrimination is clearly important to any showing of wote dilution.

It might be consldered significant as support for an inference that
the dilution is intentional. For the White Court, however, a history
of discrimination was important because it established that the

minorities had been excluded from the general political process.
L%

z-"";‘5!.-.:.‘1:.‘13.'&5! to the political process was certainly the Court's concern
- ST R

over the slating organization in Dallas County which provided the

"something extra" which distinguished Dallas County from Indianapolis
in Whitcomb. But for Bexar County, the Court pointed to nothing more
than the language and cultural barriers faced by Mexican-Americans.
I would not belittle those barriers, hut I am hard pressed to find
them substantially greater than the cultural barriers -- lncluding
skin color and a history of slavery -- between black and white. See

generally, Casper, Apportionment and the Right to Vote: Standards of

Judicial Scrutiny, 1973 Sup. Ct. Rew. 1, 27-28,

Access to the political process was also discussed Iin
m —

Chapman ‘v. Meier, 420 U.S. 1 (1975), where the Court reversed a DC

redistricting of the North Dakota legislature because the DC had
retained multimember districts. In dictum, Mr. Justice BLACEMUN
stated that in order to win a vote—di;ution suit, "There must be
evidence that the group has been denied access to the political

process equal to the access of other groups.” But 1ln Chapman the
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Court applied its rule that redistricting by courts is subject to
Y closer scrutiny for constitutional violations than redistricting by

legislation. S5ee Connor v; ‘Finch, 431 U0.8. 407 (1977) (you

diszziiﬂl:
&Jymlf#F In two cases the Court has upheld the use of at-large
Tw""c' P’j‘ r = P 9
MM@I for local dJgovernments, In “Dusch ‘v. Davis, 387 U.S. 112

‘ML (1967), the Court did not disturb the creation of a city council for

.bﬁlé;hjﬁﬁiqinia Beach with four members elected at-large without residency

\

Jkﬁjr requirement an and seven others, also elected at-large, who each had
ﬂ#’#x to live in one of seven residential districts. Mr. Justice DOUGLAS

)

;Fﬁ;" between urban and rural communities that may be important in

ote for the Court: "The Seven-Four plan seems to reflect a detente

resolving the complex problems of the modern megalopolis in relation
to the city, the suburbia, and the rural countryside." Id. at 117.

- Vﬁallas County (Ala.) v. Reese, 421 U.5. 477 (1975), involved at-large

election of county commissioners. Each of the four commissioners had
to live in cone of four districts. The city of Selma constituted one
district, and thus was entitled to only one commissioner, although it
held half the population of the county. The Court ruled that "each
commissioner represents the citizens of the entire county and not
merely those of the district in which he resides," TId. at 477.* 1In

—

neithey case, it should be stressed, was a qgﬂyincing argument

&

presented to the Court that the votes of a raclal group had been

Eeiiten to the court this s of al %&JI
*In Abate-v. Mundt, 403 U,5. 182 (1971), the Court did not disturb a
County Commission made up of one representative from each of the five
towns in the county. Even though the towns varied widely in
population, the Court deemed the scheme adequate because it served

"the peculiar needs of the community" by enhancing coordination
between the county and town governments.




.
- diluted.

- B. General ‘Considerations: BSeveral features of at-large elections

£ kgcal government bodies deserve some mention. A cltywide or

countywide perspective would seem more valuable to someone with
ﬁ%&Lf administrative responsibility for that district than focr a

legislator. See Comment, 87 Harv. L. Rev. 1851, 1857 (1974). Like a
mayor, a2 city commissioner might need that breadth of view in order

to discharge his duties conscientiously, without being subject to

hparcchial pressures, At oral argument last March, the bench
indicated some interest in this line of reasoning. This argument was

rejected in Avery v. Midland County, 390 U.S. 475, 485 (1968),

because the County Commission had "general governmental powers over
the entire geographic area served by the body." That holding may
have been prompted by the facts of that case: the County Commission
was el=cted at large with one commissioner from a district containing
67,000 people, and three from districts with less than 1,000 people

each. 1In Sailors v. Board of Education of County of Kent, 387 U.S.

105 (1967), the Court ruled that a county board of education
"performs essentially administrative functions; and while they are
important, they are not legislative in the classical sense." 1Id. at
110. Among the administrative duties were the selection of a
superintendant, preparation of the budget, and oversight of
instruction. Because of the county board's predominantly
administrative function, the Court approved the appointment of the
county Board from popularly elected local school boards of varying
gizes. These two rulings might yield the tentative rule that a local

body that is primarily administrative must meet a lower standard in
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response to a vote-dilution challenge, but that a body with mixed
= legislative and administrative responsibilities will be treated like
a legislature.

B 1968 scheolarly article points out two significant

e

™

distinctions between multimember districts for state legislatures and

at-large local elections. Jewell, Local Systems of Representation:

Political Conseguences and Judicial Choices, 36 Geo. Wash. L. Rev.

790 (1968). The use of at-large elections for a local body does not
¢create any difference in representation between individual wvoters,
while such differences arise when some state legislators are elected
from single-member districts and some from multimember ones., Id. at
800, ©On the other hand, in legislative elections the majority-sweep

feature of multimember districts may be offset by the possibility

that minorities will win in othe;m/ﬂfw?r r?,in single-member

18 districts, Mr b::r;:jw
{a'o‘*‘w

a In any single city or/county, however, the discrimijnatory
,fﬁﬂd effect of at-large elgctions is gbsolute; there is no way
J”jJ of balancing out disgriminations against various groups', and
¢&£Ja4 it is possible that voters who constitUté gome Xind of
e b = mipority {pﬁr;igiag or other) will be unable to elect a

M“P ) ., representative of their dwn over a period of many years,
Ajhﬂﬁr?%?- In that passage, Jewell rather accurately described the
'ﬁrw tuation in Mobile,

IV. INTENT

.41‘]

M/ _% vote dilution opinions awis Court have focused on the
EEEii-EEEEEEEiE2mE1:Eii_EEHEEE_EEEEEEEEEE‘&ﬂFndment' Although the
Court is now committed to a reguirement that discriminatory intent be
demonstrated in cases claiming a denial of egual protection, resps

argue that such intent should not be required for wvoting cases, since

4£E23;1ﬁhf1hrw" Lo slﬂméﬁqua;pL t&l¢u¢a_w~4zhﬁtfléqnah{_
Leeon Hecidol teseda )4 ECAieecsid 5/?'54‘—“4&

—_— et T . e~
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voting is such a fundamental right, They also argue, following Judge
Wisdom's concurrence in Newvett I1I, that the Fifteenth Amendment
should be the basis for the Court's decision here because that
provision mandates that voting rights shall not be abridged on the
basis of race, regardless of questions of intent. I shall &eal with
each Amendment in order.

A, Fourteenth Amendment -- As noted above, the basic

argument here derives from language in the earliest cases, Fortson
and Burns, that dilution occurring "designedly or otherwise" could be
unconstitutional. Neither Whitcomb nor White really c¢onsidered

intent, but rather concentrated on the effects on minority voting of

the political structure and historical practices of the community.
This neglect of intent could be seen as part of the Court's
uncertainty over the role of intent in equal protection analysis at

that time. For example, in Palmer v. Thompson, 403 U.S5. 217 (1971),

Mr., Justice BLACE wrote for the Court that intent was irrelevant so
long as a legitimate nondiscriminatory reason existed for a

governmental action. See Brest, Palmer v. Thompson: An Apprcoach to

the Problem of Unconstitutional Legislative Motive, 1971 Sup. Ct.

Rev. 95. Since Washington v. Davis and Arlington Heights, however,

there has been no such confusion. The alternative view, pressed here
by appellees, is that voting is such a fundamental interest for all
citizens that the Court has consciously refrained from injecting
issues of intent into voting rights cases under the Fourteenth
Bmendment. (Significantly, amicus Unilted States does not argue this
position, but concedes that discriminatory intent must be

demonstrated in a vote-~dilution case.)

e a&-ﬂfﬂ-ﬁ.@mw
(Ed¢44£;p4¢'“La.-zw¢4~7”.q~¢uﬂz4at4¢4* Vo oli~ el e,
Ctrae . St cCorece Lay ﬁu441’41~¢£14am. Lredrod
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The treatment of this question in the courts below and in i

v
he briefs has focussed on Wright v. Rockefeller, 376 U.S. 52 (1964),

a gerrymander case concerning congressional districts in Manhattan,
The claim was an odd one from our current perspective: minority
citizens argued that they had been unconstitutionally lumped into one
district, leaving four districts in the county with white majorities.
In other words, they urged that the Fourteenth and Fifteenth
Amendments required dilution of their votes. The seven-man majority
of the Court affirmed the DC's finding that appellants had not proved

h___"'-_
"that the New York Legislature was either motivated by racial

considerations or in fact drew e stricts on racial lines."™ 1Id.

at 56. The Court accepted the DC's conclusion "that appellants have

not shown that the challenged ([redistricting] was the product of a

state c¢ontrivance to segregate on the basis of race or place of

origin." Id. at 58 (emphasis added).

=~

Washington v. Davis, 426 U.S5. at 240, and Arlington Heights, 429 U.S.

e language of intent in Wright was cited in both

at 265, Because of that, the Fifth Circuit in Nevett II concluded
that this Court meant to extend the intent requirement to voting
cases under the Fourteenth Amendment, Appellees dispute that reading

on the basis of language in Wright discussing discriminatory impact

as well, Moreover, they add, Washington and Arlington Helghts did

i - [
not cite any other voting cases. é‘,&._ MWEM

I think the Fifth Circuit's position is more acggrate.}}
T,
Although Washington and Arlington Heights only decided the case

before the Court at the time, the discussion in both cases -- in

particular the survey of various areas of equal protection law --



—_—

K,

*f}ﬁ’

X

%

iy

W~

5ﬁd“p% 426 U.S. at 229. Disproportionate impact may atford some

l-#'l-,' [l
ziiaflfbfqﬁ dﬁaﬂdﬁaw5144¢-fuggjzéighnﬂf ,44~,n£::ﬁ?5 25,
indicated a desire to provide a comprehensive Eramework for handlingl

The %5,

citation of Wright, a case that has had little

such cases.

impact in any other respect, betrays a conviction that voting cases

S—— A e

should also be subject to the intent requirement. Equally, the
ww

fallure of the Washington and Arlington Heights oplnions to discuss

White v. Regester or Whitcomb does not seem inadvertent. Rather,

because the vote-dilution cases had not dealt with intent, they were

not relevant to the Court's new apprcach. This wiew is buttressed by

B

Justice Stewart's statement in United Jewish Organization of

Williamsburg v. Carey, 430 0.5, 144 (1977), in which yvou concurred: ljdhu_
e "

" Under the Fourteenth BAmendment the guestion is 4
whether the reapportionment plan represents purposeful
9 discrimination against white wvoters. Washington v. Davis,

evidence that an invidious purpose was present. [Arlington
oes no

_#J Helghts, 429 U.S. at 26&8.] But the record here
gupport a finding that the redistricting plan undervalued
the political power of white voters relative to their
numbers.

Id. at 179-180.

The case against this approach, as Greg Morgan argued in his
|

law review note, Racial Vote Dilution in Multimember Districts: The

Apﬂijﬁonstltutlonal Standard After ‘Washington v. Davis, 76 Mich. L. Rev.

{1978), is straightforward. The right to wvote 1s so
e T S

fundamental that the guestion of legislative or administrative intent
e )

is irrelevant so long as discriminatory impact is demonstrated. And

voting rights are a sufficiently discrete set of personal
entitlements that the Court c¢ould exclude intent as a consideration

in voting cases without undermining Washington and Arlington Helghts

with respect to other equal protection areas. I think this argument
B e ]

may be nalve. By recognizing such a "fundamental interest" exception
_,..—--—-—""--"b.-un
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to the intent reguirement, the Court would be inviting Efuture

litigants to pose their arguments in that language. Once the Court

oy

begins defining interests as fundamental and not-fundamental,
e i -

irrational linedrawing becomes inevitable. 4‘4‘- .'r

B. Fifteenth Amendment -- In Nevett 'I1, Judge Wisdom

proposed using the Fifteenth Amendment ¢to establish special
protection for voting cases by looking only to discriminatory impact,
not intent. That constitutional provision applies specifically to
the voting rights of racial minorities, so there would be little
danger that the Court's ruling would "seep"™ into other equal

protection cases; and by proscribling any abridgment of wvoting rights,

the Amendment is broad enough to reach the devaluation of the vote

presented by dilution cases.

Judge Wisdom's proposal is attractive. The major problem
e e e e e . - —

with it, however, is the desuetude into which the Fifteenth Amendment

e e R~ = —— ———— - -

has fallen. No major case has been decided on the basis of that

--—l"_'_‘—'-"'-'.-I

provision since Gomillion v, Lightfoot, 364 U.S. 339 (1960), and even

then its use was primarily designed to permit Justice Frankfurter to

evade his "political thicket" pronouncement in Colegrove v. Green,

328 U.S. 549 (1946). 1Indeed, there i3 very 1little precedent from
== T e

this Court on the Fifteenth Amendment. Several o©of the cases

F—W
upholding the Voting Rights Act of 1965 discuss congressional power

under the Amendment, e,g., South Carolina v. Katzenbach, 383 U.S. 301

{1966), but I could only find three cases in the last fifty vears

discussing its direct applicaton.
The plaintiffs in Gomillion challenged the redrawing of the

town boundaries of Tuskegee, BAlabama so as to exclude every black
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family and no whites. Justice Frankfurter's opinion for the Court
Gistinguished Colegrove as involving the retention of unequal
apportionment (or legislative inaction), while the redefinition of
Tuskegee had just taken place (legislative action).

More direct guidance for the Mobile cases comes from Terry
v. Adams, 345 U.S5. 461 ({1953), involving the role of a private

i W
political group, the Sa?bird Party, that staged white primaries
e T

before the Democratic primary, and whose candidates always won the

Democratic primary and general election. Writing for himself and two

other judges, Mr. Justice BLACK found that the Jaybird Party "helds

exactly the kind of election that the Fiftetnth Amendment tries to
pPrevent." He added:

It violates the Fifteenth Amendment for a state. .

to permit within its borders the use of any device that

produces the equivalent of the prohibited election. . .
The effect of the whole procedure. . . is to do

precigely that which the Fifteenth Amendment forbids -~
strip Negroes of every vestige of [political] influence ., .

Id. at 469-470,

While Mr. Justice BLACK was ﬁilling to impose a duty on the
state to prevent the use of any device that would abridge voting
rights of blacks, regardless of intent, Mr. Justice
FRANKFURTER ,needless to say, would not go so far. He concluded that
the exlusion of blacks from a meaningful voice in local government
was "not an accidental, unsought conseguence of the exercise of civil
rights by voters to make their common viewpoint count. . . . It was

the design, the very purpose of this arrangment . . . ." 1Id. at 475-

——

76. Mr. Justice FRANKFURTER rather desperately searched for state

action in the Jaybird primary, £finally concluding obscurely that,



28.

"The evil here is that the State, through the action and abdication

= of those whom it has clothed with authority, has permitted white
voters to go through a procedure which predetermines the legally
devised primary." Id. at 477 (emphasis supplied). Mr. Justice
CLARK's opinion for three other justices simply argued that the
Jaybird Party was a pelitical party "whose activities fall within the
Fifteenth Amendment's self-executing ban,"” id. at 482, adding, "Quite

eviiently, the Jaybird Democratic Association QEEFates as an

13 auxillary of the local Democratic Party. . . ." Id. at 4B3. Justice
_'__'--_-‘_-_\"-"-‘\-—--""'\___..-*-‘__—-—-—-u.

Clarkt concluded:

[Wlhen a state structures its electoral apparatus
in a form which devolves upon a political organization the
uncontested choice of public officials, that organization
itself, in whatever disguise, takes on those attributes of
g?vernment which draw the Constitution's safeguards into
play.

Id. at 484.

In Lane v. Wilson, 307 U.S5, 268 (1939), this Court struck

down an Oklahoma reqguirement that all people who had not previously
voted (which included all blacks Iin the state) register in one
twelve-day period. WNoting that the Fifteenth BAmendment "nullifies
sophisticated as well as simple-minded" methods of denying the wvote
to minorities, the Court rejected the statute because its "practical
effect” was to abridge the right to vote.

W W Both Lane and Terry seem to provide Judge Wisdom with what

h} ; h: wants -- an impact-oriented standard for evaluating restrictions

Vs ool on voting rights. 1In particular, the discussion in Terry of state

action offers several bases for arguing that the Fifteenth Amendment

is violated by state acguiescence in the abridgment of black voting
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- rights, The Wisdom approach would represent a ﬁajor departure from
e W ——

-t:j%f:%he current jurisprudence of voting rights, and I would not want to

embrace it without a full consideration of the legislative history f
benhind the Fifteenth AaAmendment, {Some discussion of that history

appears in Brief for Appellees in No. 77-1844, at 87-90, and Brief

for Amicus, at B86-89.) Nevertheless, his approach has much to .

e

commend it. Where the equal protection clause is cobscure and applies

broadly, the Fifteenth 2Amendment is clear and specific to wvoting
rights of racial minorities. And the right to vote is arguably the
most basic right we have, protected by the provision in Articles I
and II for the election of Congress and the President, by the First
Amendment's attention to free speech, assembly and petition of the
government, and perhaps even inherent in some notion of societal due
process,

Dispensing with the intent requirement by following Judge
Wisdom's lead would simplify voting rights litigation and ease the
burden on plaintiffs. The result could be greater intervention by

W_—
federal courts into local districting matters. That result might not

be so unattractive under a more ¢lear notion of the remedial powers
-_H.__,_.———‘—"\.-—l—l--w i, has'ls

of the DCs, as I will discuss below, but should be acknowledged as a

possible drawback, Realistically, I would not expect the whole
Court, or a very sizable minority, to embrace Judge Wisdom's view.

But I would commend it to your careful attention. ﬁi{ﬂleﬁdﬂ e
] - e HieAg s Lefritoiinse
' -~
Bez Hresboe Ie,
IV. WAS THERE INTENT IN THESE CASES? Ladbnro.. 152 Bunss iretarr
i triele sl sofer ¥

&
The “most troubling feature of the opinions below is their

equation of lggislative inact%cp with intent to discriminate, Some
T o —
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- support for the DC'ﬁFpproach comes from this Court's decision in

- Norwood wv. "Harrison, 413 U.S5. 455 (1%73), a case which presented a

strikingly similar seguence ©of events. In 1940, Mississippi had
adopted a program of giving textbooks to students in private schools.
After the state's public schools were desegregated in 1962, however,
hundreds of "white academies" sprang up that benefitted from this
policy. The Supreme Court found a violation of equal protection even
assuming that the textbood aid program was not "motivated by other
than a sincere interest in the educational welfare of all Mississippi
children." 1Id. at 466. The program, according to the Court, "has a
significant tendency to facilitate, reinforce, and support private
discrimination,” and could not "be shielded altogether €£rom
constitutional scrutiny because its ultimate end was not
discrimination but some higher goal."™ 1Id. at 466, 467. In addition,

this Court's discussion in White v. Regester of the position of

Mexican-Americans in Bexar County and of blacks in Dallas County made
no mention of discriminatory intent., I think it is reasonable to

view both Norwood and White as pre-Washington v. Davis decisions that

could not now be reached without a showing of intent. Nevertheless,
I think the decision of the courts below can be supported without
resort to the artless and wide-ranging language they used.

The threshhold question is: Whose intent? The most useful

———
e f?%reatment of this issue, for me, was in Note, Segregative Intent and

the De Facto/De Jure Distinction: ' Reading the Mind of the 8chool

Board, 86 Yale L.J. 317 (1976), arguing that the Court has looked to
"institutional intent.” Rather than focus exclusively on the

statements of particular actors, the Court will infer segregative
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intent from the pattern of actions taken by an institution,compared
to alternative actions that were open to it, 1Id. at 337-338. O©Of
course, the at-large system= in this case were established by the

state legislature. The DC found, however, that the local delegation

controls all legislation that effects only Mobile. And, as was

demonstrated by the whirl of 1legislation responding to this
litigation, the delegation is responsive to the regquests of loecal

governmental bodies. Consequently, I think this case would focuq_pn

£ b
the intent behind the actions of the hohile legislative delegation,
e i SR Ly

the City Commisg&cn, and the Board of School Gummissigpers.

Second, discrimination need not be the dominant or primary
purpose of an action in order to trigger strict scrutiny by the
courts. 8o long as it is "a" motivating factor, "judicial deference

is no longer justifieﬁ." Arlington Heights, 429 U.EB. at 266.

The problem of divining discriminatory intent ©behind
facially neutral classifications is chronic, and acute. As you noted

in Arlington Heights:

Determining whether invidicus discriminatory
purpose was a motivating factor demands a sensitive inguiry
into such circumstantial and direct evidence of intent as
may be awvailable . . . . BSometimes a clear pattern,
unexplainable on grounds other than race, emerges from the
effect of the state action . . . . But such cases are rase.
Absent a pattern as stark as that in Gomillion or ¥ick Wo,
impact alone is not determinative, and the Court must look
to other evidence.

429 U.8. at 266. You listed five sources of "other evidence": 1) an
historical background of discrimination; 2) the "specific sequence of
events leading up to the challenged decisions"; 3) whether there were
departures from normal procedures; 4) whether there were changes in

substantive policy; and 5) the evidence of participants in the
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decisionmaking process. Id. at 267.
— Although it might be argued that the complete failure of
black candidates to win an at-large election demonstrates the needed

digcriminatory intent, I would loock to the totality of factors. The
e e et it

facts of these cases provide some basis for finding discriminatory
B s T — B

intent, particularly with respect to the school board.j First, there
"'_"'-‘—\_.____._—--——\_._._..,_...-——ln_-—-‘_"—

]

is a long history of discriminaticn against blacks in Mobile, and

viable black candidates have repeatedly lost runoffs for the school

XK\W’%

board. In addition, the board sabotaged the 1975 EKennedy Bill to set

\

M up single-member districts, and then ;pﬂnsured another

Y

ﬂL' unconstituticnal reapportionment measure, the Sonnierxr Bill.
Following the wvictories by two blacks in the 1978 primary, the board
enacted 1lts rule requiring four votes for major acticns in a
transparent attempt to ensure that no school policy could be set
without the support of a majority of the white board members.

Concededly, this is not legislative intent in the sense that a

majority of the Alabama Legislature agreed to keep blacks off the
aé::i}e Board of School Commissioners. Yet the actions taken by the

oard reflect both discriminatory intent and bad faith.

el

f

The City Commission presents a closer case, in my view. The
I i e

r] -
la election results are less compelling because no Lviable black

candidate has run for that office. Appellees insist that this has

—————

been due to the expense of mounting a serious campaign combined with
the certainty of defeat for blacks. Moreover, there has been no

—

demonstration that the Commission has fought single-member districts

tooth-and-nail the way the school board has. NMevertheless, the

District Court found that race was a major factor in all
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redistricting ©proposals, and that racial considerations were
instrumental in defeating 1965 and 1975 legislation to authorize a
referendum on single-member districts. The DC drew this conclusion
on the basis of testimony of leglslators which, although perhaps
subject to guestion on the grounds of personal interest, is certainly
more direct evidence that ordinarily arises in equal protection
cases. And there is much in the record -- the mock lynching, cross-
burnings, and still almost 1lily-white upper levels of the city
bureaucracy -- that suggests that discriminatory motivations underlie

many of the Commission's policies.

VI. VOTING RIGHTS ACT %W‘O- 20 W

$ 2 § $ it .gﬁgéqu{‘
hppellees repeat somewhat desultorily their clalm that

at-large elections in Mobile wiolate Section 2 of the Voting Rights
s

Act of 1965, 42 U.5.C. § 1973c (1976}, and point out that this

Court's practice is to decide a case on statutory grounds |iIf

possible, before reaching constitutional issues. E.g., Wecod v.

Strickland, 420 U.S. 308, 314 (1975). CA 5 decided the case on the

constitutional claim because that point had been fully developed by
the DC and because "to remand this case [for decision on the
statutory question] would be a purposeless waste of Judlcial
resources.”" Juris. Bt. at 5a. CA 5 also pointed out that no vote-
dilution claim has been sustained under the Voting Rights Act., This
Court has noted that in some circumstances the constitutional-
decision-avoidance rule may be abused, particularly when there is
little basis for the statutory claim and the case has been litigated

exclusively on the constitutional issue. Mayor of Philadelphia v.
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Educatianal'Equalitg'beague, 415 U.8. 605, 629 (1974).I would follow

that theory here.

VIiI, THE REMEDY

The DC's order in the City Commission case is questionable.
] S S S . e

This Court has stated repeatedly that in court-ordered
reapportionments, single-member districts are preferred unless unique

circumstances are present. E.qg., Mahan v. Howell, supra; Connor v.

Johnson, 402 U.S. 690, 692 {(1971)., But this Court has also insisted

that the "scope of the remedy is determined by the nature and extent

MW S

of the constitutional violation."™ Milliken v. Bradley, 418 U.5. 717
l—___——.w-—#_

(1974)., O©Or as you stated in your concurrence to the vacation and

remand of Austin Independent School Dist. v. United States, 429 U.S.

930, 991 (1976): "A remedy simply is not equitable if it 1is
disproportionate to the wrong." This approach has been applied
beyond the <c¢onfines of school desegregation cases. Hills v.

i i 2
Gatreaux, 425 U.S, 2B4 (1978). The controlling case for this b
e

litigation, in my view, is Sixty-Seventh Minnesota State Senate v.b—ﬁ
Beens, 406 U.S5. 187 (1972). The DC in that case had reapportioned

the state senate, and in the process had reduced the number of

senators from 67 to 35. The Court's per curiam opinion stated that

"a federal reapportionment court should accomodate the rellef ordered
to the appropriate provisions of state statutes relating to the
legislature's size insofar as is possible,” 14. at 197, and added:

We know of no federal constitutional principle or

,ﬂl*"’ requlirement that authorizes a federal reapportioning court
!gﬁfffa to go as far as the District Court did and, thus, to bypass
the State's formal judgment as to the proper size of its

legislative bodies.



I A e e e e e ey - =%

g Crtwetay ¥ eazur, LT Lo ‘”M h—fﬁéﬂ&

k... In the instant case, the DC's order drafting a new city
~ charter and imposing a new form of government represents a massive
———————

H&pﬂ! intrusion on local prerogatives, It 1s particularly unacceptable in
view of the availability of intermediate remedial measures that could

[ - _.__-‘.-___*F-—-—h
e responded to the vote-dilution problem. The DC could have

st B
i .-banned the "place" reguirement that establishes head-to-head
elections for each seat on the Commission, and redquired true at-large

:j::g;:)’gbting. Or the DC could have divided the city into three districts
—

and imposed a requirement that a commissiﬂnerl reside in each
district, 1Indeed, the Attorney General had paved the way for this
approach in his 1976 rejection of Act B823's linkage of specific
administrative duties to particular commission seats. 1 see no way

to affirm the DC's order in this regard.
e e N e e}

The remedy in the school board case was a simple conversion

E' i from multimember districts to single-member districts, and was far
less intrusive. Such action is clearly within the powers of a

315-

ﬁﬁi;;)federal court in a vote-dilution case.

VIII. RECOMMENDATIOMN:

I would give =eserious consideration to Judge Wisdom's
Fifteenth BAmendment approach. Under traditional egqual protection

analysis, I think that Washington v. Davis and Arlington Heights

require a showing of discriminatory intent. This means revising the
"participation in the political process" standard of White and
Whitcomb, In wview of the obscurity of that standard, though, such a

change would be for the best.

I would find on these facts the requisite intent to support
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the wvote-dilution claim. As I noted above, the question seems closer
with respect to the City Commission, especially in view of the
stronger local interest in having the executive branch chosen on a

citywide basis.in order to lessen parochialism. Scme relief could be

granted without imposing a new type of municipal government, however.
m e

e e

More important, this Court has emphasizedﬁihe need to defer to DC

findings in cases like this. E.g., White v. Regester, supra, 412

U.8. at 769-770 (need for "intensely local appraisal" of the facts

"in the light of past and present reality"); Mayor of Philadelphia v.

Educational Equality League, supra, 415 U.S. at 621 n.20.

I would overturn the remedy ordered in the City Commission

case.

David






L

1

%(WW /5;0,) (Crvvag Vo L&,%

W livn o Ve beraunr Cneferens. coea s
Lait Tenwo whert Heone td et A

IS el o Fle calE T
by 1fEsin] alsco apply vo 15E

{W{ﬁww@u) .
B-C et ent—rely af-sel o 5 2.
CH s relagatd sy bo < fosliate

Heliono prossanctsy v 12420 v g

.}2 (-ﬂ"‘-&— ffﬁw)wm 5‘534@4_,_‘
= L = 7

- 2 a ! & = T — Pl | e



-

T v (Gt fifs Sin)







S

G 1§73, bbncke-trote tercheceqeus

Refercodar '3 ¢ '73 repeched Do sorenid
forre 21 Gin't.

B Cls pelisset, e witad SHlels bag Aok .
Lrvntloonud « State wwfﬁ—wﬂomwd&m

— et of LB Lo latai s,
%Wmmwm
flact, Pdgrra i Lptato , Loy

W "/‘?’“7‘1"”(77%?MMKW

Vt’*ﬁ«q @47’2 63(,?"&1.« rveloiandt. Jf<

%wmw
M%é‘/ﬁs-(_} L C A 3F el

G ded avlil, sy |45 Leciond






e
A

“.._..n.. 1._.. _..._
_n_ o .TL ..":._.._ AT
b oA R e 117
.ﬂ-._L Ml __.._ 1 bt I

[T






Mr  Justioe ﬁmﬁ-ﬂ
Mr Justioe Whits
£r Juetice Marshal]

" ustisn B amurn
K Er. Just

Hr. Juasti

Mr Justicas o 8

From Mr. Justice Stewart

1
J

oulated:

1st DRAFT N rontated
BUPREME COURT OF THE UNITED STATES Aecrpunet

No, 77-1844 L?- &

ity of Mobile, Alaba ;
City o 1 ; :;Han“m LA T Appeal from the United  / / 4 sr-.s"/ Fa
= Htates Court of Appeals
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Mg. JusTice SrewarT delivered the opinion of the Court. ,._3 .

The City of Mobile, Ala., has since 1811 been governed by

a City Commission consisting of three members elected by W{ L‘r

the voters of the city at-large. The question in this case is .
whether this at-large system of municipal elections violates edl Ileseres

the righte of Mobile's Negro voters in contravention of fed- 5 oo (
eral statutory or constitutional law, <

The appellees brought this suit in the Federal Distriet )f-o-w-c..:-ai-t_,
Court for the Southern Distriet of Alabaina as a class aetion .
on behalf of all Negro citizens of Mobile! Named as de- W
fendants were the city and its three incumbent Commis- It corfax
sioners, who are the appellants before this Court. The

complaint alleged that the practice of electing the City Com- Cur.,-pﬂ‘.rwr_.ny
missioners at-large unfairly diluted the voting strength of S
Negroes in violation of § 2 of the Voting Rights Act of 1965, ’1 W""—"
of the Fourteenth Amendment and of the Fifteenth Amend- L 22¢ Lo

ment. Following a bench trial, the District Court found e et ¢ AD
that the constitutional rights of the appellees had been vio- .

Iated, entered a judgment in their favor, and ordered that the 4‘7;‘4_1_ i
L Approximately 35.4% of the residents of Mobile are Nogro. -»‘-efn-..ﬂ...._,

279 Btut. 437, 42 T, 5. C, 1873, The complaint slwo contained claima
based on the First and Thirteenth Amendments and on 42 1, 8. C, § 193 7 Lt ‘dﬂ—&..

and 42 U. 8, C, §1985 (3), Those claims have not been pressed in thia j ransaa

Eh 2 triley o fule
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City Commission be disestablished and replaced by a munjc-
ipal government consisting of a Mayor and a City Couneil
with members elected from single-member distriets. 423 T,
Supp. 384 The Court of Appeals affirmed the judgment in
its entirety, Bolden v. City of Mobile, 571 F. 2d 238, agreeing
that Mobile's at-large elections operated to discriminate
against Negroes in violation of the Fourteenth and Fifteenth
Amendments, 1d., 8t 245, and finding that the remedy formu-
lated by the District Court was appropriate. An appeal was
taken to this Court, and we noted probable jurisdietion, —
U, 8. —. The case was originally argued in the 1978 Term,
and was reargued in the present Term,
1

In Alabama, the forim of municipal government & city may
adopt is governed by state law, TUntil 19811 cities not covered
by specific legislation were limited to governing themselves
through a8 mayor and eity counecil' In that year, the Ala-
bama Legislature authorized every large municipality to
adopt a commission form of government.” Mobile estab-
lished ite City Commission in the same year, and has main-
tained that basic system of municipal government ever since.

The three Cominissioners jointly exercise all legislative,
executive, and edministrative power in the municipality.
They are required after election to designate one of their
number as Mayor, s largely eeremonial office, but no formal
provision is made for allocating specific executive or adminis-
trative duties among the three" As required by the state

8The Distriet Court has stayed ite orders pending disposition of the
present appeal,

4 Alabama Code, Chapter 11-43 (1975),

8 Act 281, 1911 Alabama Arts, at 330,

8Tn 1966 the Alsbama Legislature enncted Aot 523, 1065 Albam
Aots, at 1530, §2 of which designated specific administrative tusks to be
performed by each Commissioner and provided that the title of Mayor ba
rotated among the three. After the present lawsuit wus commenced, the
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law enaeted in 1911, each candidate for the Mobile City Com-
mission runs for election in the city at-large for a term of
four years in one of three numbered posts, and may be elected
only by a majority of the total vote. This is the same basic
electoral system that is followed by literally thousands of
municipalities and other local governmental units throughout
the Nation.’
II
Although required by general prineiples of judicial adminis-
tration to do so, Ashwander v, TVA, 207 U, B. 288, 347
(Brandeis, J., concurring), neither the District Court nor the
Court of Appeals addressed the complaint’s statutory claim—
that the Mobile electoral system viplates § 2 of the Voting
Rights Act of 1065, Even a cursory examination of that
claim, however, clearly discloses that it adds nothing to the
appellees’ complaint.
Section 2 of the Voting Rights Act provides:
“No voting gualification or prerequicite to voting, or
standard, practice, or procedure shall be imposed or ap-
plied by any State or political subdivision to deny or
sbridge the right of any citizen of the United States on
account of race or color.”

Even assuming, for present purposes, that there exists a pri-
vato right of action to enforee this statutory provision, s most

oity of Mobile belatedly submitted Act 823 to the Atlomey General of the
United States under §5 of the Yoting Rights Act of 1065, 42 T, 8. C.
19730, The Attorney General objected to the legislation on the ground
that the ety had not shown that § 2 of the Act would nof have the effect
of abridging the right of Negroes to vote, No zuil has been brought in
the Distrier Court [or the Distriel of Columbin to seek clearnnce mmder
£5 of the Yoting Rights Act and, mecordingly, §2 of Act 825 ix in
abeyance,

¥ Avcording to the 1978 Municipal Year Book, in addition to the cities
that have a commision svstem of government, 83455 of the citis with n
population of 25000 or more persons that have city councils, eleet gl
connicil members through at-large elections.
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dubious assumption in light of our recent cases,” it is apparent
that the language of § 2 no more than elaborates upon that
of the Fifteenth Amendment? and the sparse legislative his-
tory of § 2 makes clear that it was intended to have an effect
no different from that of the Fifteenth Amendment itself,

Section 2 was an uncontroversial provision in proposed
legislation whose other provisions engendered protracted dis-
pute, The House Report on the Bill simply recited that §2
“grants ., , a right to be free from enactment or enforee-
ment of voting qualifications . . . or practices which deny or
abridge the right to vote on account of race or color.”
H. R. Rep. No. 439, 80th Cong., lat Bess., 23 (1965). Ses
also B, Rep. No, 182 pt. 3, 88th Cong., 1st Sess, 19-20
{1065). The view that this seetion simply restated the pro-
hibitions already contained in the Fifteenth Amendment was
expressed without contradiction during the Senate hearings.
Senator Dirksen indicated at one point that all States, whether
or not covered by the preclearance provisions of § 5 of the
propoged legislation, were prohibited from diseriminating
ngaingt Negro voters by §2, which he termed “almost a re-
phrasing of the 15th [Almendment.” Attorney General
Katzenbach agreed. Bee Voting Rights: Hearings on 8. 1564
before the Senate Committee on the Judiciary, 80th Cong,,
Ist Sess., 208 (1965), 4.3

In view of the section's language and its sparse but clear
legislative history, it is evident that this statutory provision
adds nothing to the appellees’ Fifteenth Amendment claim.
We turn, therelore, to & consideration of The validity of the
judgment of the Court of Appeals with respect to the Fif-
teenth Amendiment.

8 Bee Tronaomerica Mortpoge Advisers, e, v, Lewls, — T, 8. —,
—; Tourhe-Ros & Co, v. Radington, — U B, —, —,

® Bectivn 1 of the Fifteenth Amendment provides;
“Tha right of the citizens of the United States to vote shafl not be denied
of abridged by the United Btates or by any State on aceount of rTace,
eolor, or previous condition of servitude.”
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The Court’s early decisions under the Fifteenth Amend-
ment established that it imposes but one limitation on the
powers of the Btates. It forbids them to diseriminate against
Negroes in matters having 7o do with voting. See £z ;jarm
Yarbrough, 110 1. 8. 651, 665; Neal v, Delowgre, 103 U. 8
370, 380-390; United States v. Crutkshank, 92 1. 8. 54;2,
853-0566; United States v. Reese, 32 U, 8, 217, The Amend-
nment’s command and effect are wholly negative. “The Fif-
teenth Amendment does not confer the nght of suffrage upon
any one,” but has “invested the citizens of the United States
with a new comatitutional right which is within the pro-
tecting power of Congress. That right is exemption from
discrimination in the exercise of the elective franchise on ae-
count of race, color, or previous conditions of servitude.” Id,,
at 217-218,

QOur decisions, moreover, have made clear that action by a
State that i3 racially neutral on its face violates the Fifteenth
Amendigent only 1 motivated By A (dimeruniatory purpose,
In Guinn v, ﬁiﬁed Biates, 298 U, 8, 347, this Court struck
down & “grandfather” clause in a state constitution exempting
from the requirement that voters be literate any person or
the descendants of any person who had been entitled to vote
before Januvary 1, 1866. It was asserted by way of defense
that the provision was Immune from review, since a law
gould not be found unepnstitutional either “by attributing to
the legislative authority an occult motive,” or “because of
conclusions concerning its operation in practical execution and
resulting diserimination ariging . . . from inequalities nat~
urally inhering in those who must come within the standard
in order to enjoy the right to vote.,” Id., at 350. Despite
this argument, the Court did not hesitate to hold the grand-

father clause unconstitutionsl, because it was not “possible to.

discover eny basis in reason for the standard thus fixed than
the purpoze” to circumvent the Fifteenth Amendment. fd,,
at 365.

/5’54«-—-‘

o -V
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The Court’s more recent decisions confirm the principla
that raciglly discriminatory motivation is & necessary ingredi-
ent of g Fifteenth Amendinent wiolatton. In Gowmadlion v,
Lightfoot, 364 T, 5, 339, the Court held that allegations of &
racially motivated gerrymander of municipal boundaries
stated a claim under the Fifteenth Amendment. The con-
stitutional infirmity of the state law in that case, according
to the allegations of“the complaint, was that in drawing the
municipal boundaries the legislature was “solely concerned
with segregating white and colored voters by fencing Negro
citizens out of town so as to deprive them of their pre-existing
municipal vote.” fd., at 341. "'The Court made clear that in
the absence of such an invidious purpose, & State is constitu-
tionally free to redraw politiea] boundaries in any mauner it
chooses, [d., at 347.

In Wright v, Rockefeller, 376 1. 8. 52, the Court upheld
by like reasoning a state congressional reapportionment stat-
ute agrinst claims that distriet lines had been racially gerry-
mandered, because the plaintiffs failed to prove that the legis-
lature “was either motivated by racigl considerations or in
fact drew the distriets on racial lines”; or that the statute
"was the product of a state contrivance to segregate on the
basis of race or place or origin.” ¥d., at 56, 58. See also
Laasiter v. Northampton County Bd. of Elections, 360 1. 8,
45; Lane v, Wilgon, 307 U, 5. 368, 275-277.

While other of the Court’s Fifteenth Amendment decisions
bave dealt with different issues, none has guestioned the neces-

sity of showing purposeful diserimination in_order to show a
Fifteen nendment violation. The eases of Smith v, All-
wright, 321 U, 57649, and Terry v. Adams, 345 U, 8. 461, for
example, dealt with the question whether a State was so in-
volved with racially discriminatory voting practices as to
invoke the Amendment's protection, Although their facts
differed somewhat, the question in hoth cases was whether the

State was sufficiently implicated in the conduet of racially
exclusionary primary elections to make that diserimination an

S mﬂ-—-«.{
fo <154
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abridgement of the right to vote by a State, Since the Texas
Democratic Party primary in Smith v, Allwright was regulated
by statute, and only party nominees chosen in a primary were
placed on the ballot for the general election, the Court con-
cluded that the state Democratie Party had become the
agency of the State, and that the State thereby had “en-
dorse[d], adopt[ed], and enforce(d] the diserimination
against Negroes practiced by a party.,” 321 T, §,, at 664

Terry v. Adams, supra, posed a more difficult question of
state involvement. The primary election challenged in that
case was conducted by & county political organization, the
Jaybird Association, that was peither authorized nor regulated
under state law, The candidates chosen in the Jaybird pri-
mary, however, mvariably won in the subsequent Deinocratic
primary and in the general election, and the Court found
that the Fifteenth Amendment had been violated. Although
the several supporting opinions differed in their formulation
of this conclusion, there was agreement that the State was
involved in the purposeful exclusion of Negroes from par-
ticipation in the election process.

The appellees have argued in this Court that Smith v.
Allwright and Terry v, Adams support the eonelusion that the
at-large systein of elections in Mobile is unconstitutional,
reasoning that the efiect of racially polarized voting in Mo-
bile is the same as that of a racially execlusionary primary.
The only effect, however, of the exclusionary primaries that
offended the Fifteenth Amendment was that Negroes were not
permittad to vote in them. The difficult gquestion was
whether the “State ha[d] had a hand in” in the patent dis-
crimination practiced by & nominally private organization.
Terry v. Adams, 346 U. B, at 473 (Frankfurter, J,,
concurring).

The simple answer to the Fifteenth Ainendment reasoning
of the appellees is that, as the District Court expressly found,

the appellees were not denied the right to vote by anyope.
The Fiiteenth Amendment T0es Tior et The right to have
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Negro candidates elected, and neither Swmith v. Allwright nor
Terry v, Adams contains any implication to the contrary,
That Amendment prohibits enly purposefully diseriminatory
denial or Bhr Tt by government of the freedom_to vote
"o accolnt of Tace, color, or previous condition of servitude:.”
Having found that Negroes in Mobile “register and vote with-
out hindrance,” the Distriet Court and the Court of Appeals
were in error in believing that the appellants invaded the pro-
tection of that Amendment in the present case,

Iv

The Court of Appeals also agreed with the Distriet Court
that Mobile's at-large electoral system violates the Equal
Protection Clause of the Fourteenith Amendment. * There re-
mains for consideration, therefore, the validity of its judg-
ment on that score.

The ¢laim that at-large electoral schemes unconstitutionally
deny to some persons the Equal Protection of the Laws has
been advanced in numerous cases before this Court. ' That
confention has been raised most often with regard to multi-
member constituencies within a state legislative apportion-
ment system, The vonstitutional objection to multimember
districts is not and caunot be that, as such, they depart from
apportionment on & population basis in violation of Reynolds
v. Simms, 377 U. 5. 533, and its progeny. Rather the focus in
such cases has been on the lack of representation multimem-
ber distriets afford various elements of the voting population
in a system of representative legislative demoeracy. “Cri-
ticism [of multimember districts] is rooted in their winner-
take-all aspects, their tendeney to submerge minorities , . . ,
s general preference for legislatures refleeting community in-
terests as closely as possible and disenchantment with politi-
cal parties and eleetions as deviees to settle policy differeneces
between eomtending interests.” Whitcomb v. Charils, 403
U, 8. 124 158-159.

Deéapite repeated constitutional attacks upon multimember

gt ¥
M
MM&L’
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legislative distriets, the Court has consistently held that they
are not unconstitutional per se, e. g., White v. Regeater, 412
U. B. 765; Whitcomb v, Chawis, 403 U, 8. 124; Kilgarin v.
Hil, 388 U, 8. 120; Burnas v. Richardson, 384 U, 8, 73; Fort-
son V. Dorsey, 370 U, 5. 433 We have recognized, how-
ever, that such legislative apportionnents would violate the
Fourteenth Amendment if their purpose were invidiously to
minimize o CANGEL Gt the voting potetiial of racial or ethnie
mirOrities. ~ee W iate v. RKegesler, supra; Whitepmb v,
Chaiwns, supra; Burns v. Richardson, supra; Fortson v, Dorsey,
supra. To prove such a purpose it 18 not enough to show
that the group allegedly discriminated against has not elected
representatives in proportion to its numbers, White v, Reg-
ester, supra, at —; Whilcomb v. Chawis, supra, at —. A
plaintiff must prove that the disputed plan was “conceived
or operated as [a] purposeful device[] to further racial dis-
erimination,” Whitcomb v, Chavis, supra, st 149. This bur-
den of proof is simply one aspect of the basic principle that
only if there is purposeful discrunination can there be & vio-
lation of the Equal Protection Clause of the Faurtﬁgnth
Amendment. See” Washington v, Daws, 426 U. 8, 225; Vil-
lage of Arlington Heights v. Metropolitan Housing Develop-
ment Corp., 420 U. 8. 252; Personnel Adm'r of Massachusette
v, Feengy, — U, B, ——.

In only one case has the Court sustained a claim that multi-
member legislative districia unconstitutionally diluted the
voting strengih of & JDscrete g group., That case was W fhite V.
Regester, supra. There the Court upheld & eonstitutional
challenge by Negroes and Mexican-Americans to parts of a

10 Wa have made clear, however, that a fonrt in formulating an appor-
tionment plan 4 a0 exercise of ile equity powers should, a= a general
mile, not permit multimetuber legislative districts.  "[B]ingle-member dis-
tricts are bo be preferred 1o court-ordered legislative apportionment plans
unless the eourt can artieulate a ‘singular combination of unique faetors”™
that justifies a different result, Mahan v, Hewefl, 410 U, 3, 315, 333.™
Uonnor v. Finch, 431 U, 8, 47, 415,
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legislative reapportionment plan adopted by the Btate of
Texas. The plaintiffs alleged that the wultimember districts
for the counties in which they resided minimized the effect of
their votes in violation of the Fourteenth Amendment, and
the Court held that the plaintiffs had been able to “produce
evidence to support the finding that the political processea
leading to nomination and eleetion were not equally open to
participation by the group[s] in question.” 412 T, 8, at
T66-767, In so holding, the Court relied upon evidence in
the record that included a long history of officie] diserimina-
tion against the groups, indifference to their needs and inter-
ests on the part of white elected officials, and, in one county,
the effective exclusion of Negroes from the process of slating
candidates for the Demoecratic Party.

We may assume, for present purposes, that an at-large elec-
tion of city officials with all the legislative, exeeutive and ad-
ministrative power of the munieipal government is constitu-
tionally indistinguishable from the election of a few membera
of n state legizlative body in multimember districts—although
this may be & rash assumption.’* But even making this as-
swnption, it is clear thal THE evidence in the present case fell
far short of showing that the appellants "conceived OF Oper-
R s il diinn
tion.” hiteomb v, . o., 8t 149,
“The District Court a.asaesed the &ppel]eea claims in light
of the standard that had been articulated by the Court of
Appeals for the Fifth Circuit in Zimmer v. McKeithen, 485
F. 2d 1287. That case, coming before Washington v. Davis,
426 U, 8. 220, was quite evidently decided upon the misunder-

ViHea Wise v, Lipscomb, 435 T, 8, 535, 540, and 550 (concurring
opinion). It is noteworthy that a svetem of at-large city elections in place
of elections of city officials by the vaters of amull geographic wards was
universally heralded not many vears ago s » pralBeworthy and progres-
give reform of corrupt municipal government. See, ¢ p. E. Banfield and
J. Wilson, City Polities 151 (1963); see also L. Bteffens, The Shame of
the Ciiieg (1804),

Wl vV
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standing that it is not necessary to show a diseriminatory pur-
pose in order to prove a violation of the Equal Protection
Clause—that proof of a diseriminatory effect is sufficient.
See 485 F, 2d, ay 1304-1305, and n. 16.

In light of the criteria identified in Zimmer, the District
Court, baged its conclusion of unconstitutionality primarily on
the fact that no Negro had ever been elected to the City
Commission, apparently because of the pervasiveness of ra-
eially polarized voting in Mobile. The trial court also found
that city officials had not been as responsive to the interests
of Negroes as to those of white persons. On the basis of
these findings, the court concluded that the political proe-
esses in Mobile were not equally open to Negroes, despite its
seemingly inconsistent findings that there were no inhibitions
egainst Negroes becoming candidates, and that in faet Ne-
groes had registered and voted without hindrance. 423 F,
Supp., at 387. Fnally, with little additional discussion, the
Distriet Court held that Mobile's at-large electoral system
was invidiously diseriminating against Negroes in viglation of
the Equal Protection Clause,

12 This Court affirmed the judgmeni of the Court of Appedls in Zim-
mer ¥. MeReither on grounds othet than those relied on by that eourt
and explicitly “without approval of the constitutional views exprosed by
the Court of Appeals.”” FEost Corroll Porish School Bd, v, Marshall, 424
U, B. 630, 638 (per curiom].

13 The ooly indication given by the Distriet Court of an inference that
there existed an invidious purpose wad the following statement: "[i]t is
not a long step from the symtematic exclusion of blacks from juries which
iz 1t=elf such an ‘unequal application of the law . . . a8 to show inten-
tional discrimination,’ Akwms v. Teeas, 326 U, H 298, 404, . . . to [the)
present purpose to dilute the black vote us evidenced m this case. There
is o ‘eurrent’ romdition of dilution of the black vote resuiting from
intentional state legislative fnaction which in as effective us the intentionas)
state action referred to o Keyew [v. School District ¥o. 1, Denver Colo,,
413 U. 8. 18017 423 F. Supp,, at 398,

What the Diatrict Court may heve meant by this wtatement. s uneertain.
Io any event the analogy to fhe raclally exclusionary jury cases appears
mistaken. Those cuses typiewlly have involved o comsistent pattern of
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In affirming the Distriet Court, the Court of Appeals ac-
knowledged that the Equal Protection Clause of the Four-
teenth Amendment reaches only purposeful diserimination
but held that one way a plaintiff may establish this illicit pur-
pose is by adducing evidence that satisfies the eriteria of its
decision in Zimmer v. McKeithen, supra,  Thus because the
appellees had proved an “aggregate” of the Zimmer factors,
the Court of Appeals concluded that a diseriminatory purpose
had been proved. That approach, however, is inconsistent
with our decisions in Washington v. Datis, supre, and Arling-
ton Heights, supra. Although the. presence of the indica
relied on in Zimemer may afford some evidence of a diserimina-
tory purpose, satisfaction of-those eriteria is not of itself suff-
cient proof of such a purpose. The so-called Zimmer criteria
upon which the District Court and the Court of Appeals
digerete official setions that demonstrated almost to o muthematical cer-
tainty that Negroes were being excluded from jures because of their
race, Ses Castaneda v, Partida, 430 T, 8. 482, 495497, and 1. 17; Patton
v, Mississipps, 332 1. 5. 483, 484; Pierre v. Lowtsiana, 306 U1, 8: 854, 350;
Norrie v, Alaboma, 204 17, 8,587, 501,

If the Distriet Court meant by its statement that the existence of the
at-large electoral system wae, like the systematic exelusion of Negroes from
juries, unexplainable on grounds other than raee, ite inference is eontra-
dieted by the history of the adoption of that system in Mobile, Alter-
natively, if the District Court meant that the state legialsture may be
presumed to have “intended” that there would be no Negro Commis-
gioners, smply becavse thal was a foreseeable consequence of at-large
voting, it apphied an incorrect legal stundard. " ‘Dhscriminatory pur-
pose' , , . mnplies more thap intent as wolition or intent a8 mwaroness
of consequences, . . . It implies that the declsionmaker . . . selected or
reaffirmed o partieular course of sctlon at lesst in part "beeause of,' not
merely ‘in spite of," its adverse effecte upon an identifiable group.”
Peraonnel Adm'r of Mase. v. Feeney, — 1. 8. —, — (footnotes
omitted).

¥ The Court of Appeals expressed the view that the District Court's
finding of discrimination i light of the Zimmer criteria was “huttressed™
by the fact that the Attorney Genetsl had imterposed an ghjection under
§5 of the Voting Rights Act of 1963 to the state atatnte designating the
functions of each Commissioner. 571 F. 2d, at 246. See n. 8, supra.
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reliedd wers most assuredly insufficient to prove an unconstitu-
tionally diseriminatory purpose in the present case.

First, the two courts found it highly significant that ne
Negro had been elected to the Mobile City Commission,
From this fact they concluded that the processes leading to
nomination and election were not open equally to Negroes.
But the Distriet Court's findings of faet, ungquestioned on ap-
peal, make clear that Negroes register and vote in Mobile
“without _hindrance,” and that there are no obstacles in the
W&WWOEEE who wish to become candidates for eleetion
to The Commission, Indeed, 1t was undisputed that the only
active "slating’ organization in the eity is comprised of Ne-
groes. It may be that Negro candidates have been defeated,
but that fact alone does not work a constitutional deprivation.
Whitcomb v. Chaws, supra, at 160; see Arlington Heights,
supra, at 266, and n, 15."

Second, the District Court relied in part on its finding that
the persons who were elected to the Commission diseriminated
against Negroes in municipal emnployment and in dispensing
public serviees. If that is the case, those diseriminated
against may be entitled to relief under the Constitution, albeit
of a sort guite different from that sought in the present case.
The Equal Protection Clause proscribes purposeful diserimi-
nation because of race by any unit of state government, what-
ever the method of its election, But evidenee of diserimina-
tion by white officials in Mobile is relevant only as the nost
tenuous and ecireumstantial evidence of the constitutional
invalidity of the electoral system under which they attained
their offices,

Third, the District Court and the Court of Appeals sup-
ported their conclusion by drawing upon the substantial his-

1 There have been pmly three Negro candidates for the Crty Com-
misgion, all in 1978, According to the District Court, the Negro candi-
dates "were young, nexperienced, and mounted extremely limited cam-
paigne”  and received only “modest sopport from  the black com-
munily, , . . 428 F, Bupp,, at 886,

i
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tory of official raeial diserimination in Alabama. But past
discrimination cannot, in the manner of original sin, condemn
governmental setion that iz not itself unlawful, The ulti-
mate question remains whether a diseriminatory intent has
been proved in a given ease. More distant instances of official
discrimination in other cages are of limited help in resolving
that question,

Finally, the District Court and the Court of Appeals
pointed to the mechanies of the at-large electors] system it-
gelf as proof that the votes of Negroes were being invidiously
canceled out. But those features of that electoral system,
such as the majority vote requirement, tend naturally to dis-
advantage any voting minority, as we noted in White v,
Regester, supra. They are far from proof of a racially dis-
eriminatory purpoge or intent upon the part of the appellants
in this case*®

For the reasons stated, the judgment is reversed and the
cage is remanded to the Court of Appeals for further pro-
eeedings consistent with this opinion.

It 15 8o ordered.

it Aceording to the District Court, voters in the city of Mobile are
represented in the state legslature by three state senators, any one of
whom oan veto proposed local legidation under the existing courtesy
rule, Likewise, a majority of Mobile's 11-member House delegation can
prevent s bill from reaching the floor for debate. Unanimous approval
of & local messure by the city delegation, on the other hand, virtually
asaures pasage, 423 F. Bupp., &t 387,

There wus evidence in this case that several proposals that would have
gltered the form of Mobile’s muniejpal government have been defeated
in the state legislature, including at least ome that would have permitted
Mohile to govern itself through o mayor and éity council with members
elected from individua] districts within the city, Whether in this litiga-
tion, or in future litigation againet other defandants, the appellees mey be
able to prove that Mobile's present governmental and electorul system
has been retained for .a recially discrimingtory purpoes, we are in no
position now to say,



January 7, 1980

No. 77-1844 Mobile w. Bolden

Dear Potter:

As I indicated in our telephone talk Saturday, T
like your opinion in this case and expect to join it. It may
serve the purpose of moving the Court back to the Whitcomb
view that no group is entitled, as a matter of right, to
representation in an elected body. Since Whitcomb, the Court
has moved - though not in a straight line - away from that
sound doctrine, primarily in cases under 55 of the Voting
Rights Act,

I 40 have a few suggestions For your opinion that
are attached to this letter. T will state briefly my reasons
for thinking that these may blunt some of the criticism from
dissenters.

The first suggestion 1is based on the presence in
the Fifteenth Amendment of the word "abridge”. My proposed
modification would give appropriate recognition to that word
without, I belleve, diluting the force of your opinion.

The second suggestion is prompted by the difficulty
of distinguishing White wv. Re%iater. That decislon - which
is the highwater mark of the Court's movement away from
Whitcomb - is not easy to distinguish from the present case.
It seems to me that the language T suggest would be less
vulnerable to criticism by the dissent than the sentence I
would omit. Thia, of course, is a judgment call. I do think
it is helpful to emphasize the Mexican-American presence,.



’ The third suggestion concerns the language in the

second paragraph of footnote 16, p. 14, T am not sure what
you have in mind, but quess that you may be thinking of the
school board case. 1 agree that there was evidence of the
board's participation in efforts to defeat legislation that
would have changed the system of electing board members.
Whether this evidence, conzsidered in liqght of other relevant
evidence, is enough to bring about a different answer in the
achool board case ls an open question with me - although that
case is much closer than this one.

Rlso, I am puzzled by the last sentence in note 16,
as it can be read as an open invitation for a further attack
on "Mcbile's present government®™ (although presumably against
some future members of the Board of Commissioners). 1 would
prefer not to extend such an invitation. This litigation
should come to an end. If the Commissioners ignore the
message of yvour opinion, a new suit can be instituted.

If T understand what you have in mind, I have
suggestrd the language changes in the last sentance of
Note 16, =25 set forth in the enclosed memorandum.

I am not sending coplies of this letter to the other
Chambers,

Sincerely,

Mr. Justice Stewart

LFP/1ab
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Ko. 77-1844, City of Mobile v. Bolden

Posaible language changes in the dr=ft apinion
circulated January 4, 1980:

1/ 1In place of the first sentence of the last
oaragraph that begins on page 7:
"The answer to the appellees' argument is thar they have not
been denled the right o vote by anyone and there has been no
finding that the clty commission elections in Mobile have
been designed intentionally to abridge the wvoting rights of
Negroes,"

2/ At the end of the carryover paragraph from page
9 to page 10, T would drop the last sentence and insert
language substantisally as follows:
"In so holding, the Court relisd upon evidence in the record
that included a long history of official discrimination
against minorities as well as indifference to their needs and
interests on the part of white elected officials. The Court
also found in each county additional factors that restricted
the access of minority groups to the political process. In

one county, Negroes effectively were excluded from the



process of slating candidates for the Democratic Party, while
the plaintiffs in the other county were Mexican~Americans who
"suffer{ed] a cultural and lernguage barrier™ that made
"participation in community processes extremely difficult,
particularly . . . with respect to the political 1life"™ of the
county. 1d., at 768 (footnote omitted).®

3/ Substitute for the last two sentences of
footnote 16 language along the following lines:
"There has been no finding, however, that any legislative
action involving Mobile's electoral processcs was motlvated
by discriminatory purpoges. See 423 F. S5upp., at 397. We
therefore attach no significance to the proposals for change
that were defeated. O0f course, evidence of racially
motivated opposition to legislative change bv a local
governmental entity wonld be highly relevant in voting rights
litigation.™

4/ Minor language modifications appear on pages 10

and 13.

o
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S eme Qonrt of e Hnited States
Waslington, B. €. 20543

CHAMBERS OF
SJUSTICE JOHN PAUL STEVENS

January 10, 1980

77-1844 - City of Mobile Alabama v. Bolden

Dear Potter:

As I hope I indicated at Conference, my reasons for
voting to reverse the judgment of the Court of Appeals are
somewhat different f£rom those set forth in your opinion
for the Court. Even though I will therefore probably
write separately, it may be useful to you to have me
indicate in brief form the points of difference between us.

First, in view of the fact that the Court found an
implied cause of action under § 5 of the Voting Rights Act
in Allen v. State Board of Education, 393 U.8. 544, and in
view of the further fact that none of our recent cases
casts any doubt on the viability of Allen, I do not agree
that the assumption that there is a private right of
action to enforce § 2 is "dubjious."

Second, I also disagree with the portion of the
opinion that holds that the Fifteenth Amendment cannot be
violated unless the State action is motivated by
discriminatory purpose. I do not think the prior cases
compel this result; nor do I think it is necessary to so
decide in this case in order to reverse, even on the
ground that you select in Part III.

Third, I believe the Fifteenth Amendment does place
limitations on a State's abllity to draw district
boundaries, and therefore that the simple answer to the
Fifteenth Amendment contention which you give at the



' -

bottom of page 7 and the top of page B is insufficient. T
realize that Gomillion can be interpreted as a case
involving a denlal of the right to vote, but I think it
more correct to analyze the case as one striking down an
impermissible gerrymander.

Fourth, although I agree with most of what you say in
Part 1V, I believe the so-called "discriminatory purpose"
standard is somewhat confusing and may have different
meanings in a districting case than in various other
contexts such as the employment discrimination involved in
Washington v. Davis. If "purpose" is the standard, it
may be important to identify the governmental entity whose
purpose ls controlling. 1Is it the City of Mobile, or is
it the Alabama Legislature? 1If the latter, then almost
all of the evidence of discriminatory purpose on which the
Fifth Circuilt relied is quite irrelevant.

Finally, in my own thinking I have been assuming that
we are decliding the guestion that you leave open in the
last sentence of footnote 16. In short, there is no
question about the legitimacy of the Mobile council form
of government at its inception; the gquestion is whether
the retention of that system today can only be explained
as having been based on racial factors or other "grounds
wholly irrelevant to the achievement of a wvalid State
objective.” Turner v. Foust, 396 U.S. 346, 362.

Because this is such an important case, I hope you
will bear with me if it takes me longer than usual to put
an opinjon together.

Respectfully,

Mr. Justice Stewart

Copiegs to the Conference
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Waslington, B, € 20643

CHAMBERS OF ’ ! Hi
JUSTICE POTTER STEWART 7 ' ’

January 11, 1980

Re: No, 77-1844, City of Mobile v. Bolden

Dear John,

Thank you very much for your letter of January
10. You did make clear at our Conference discussion that
your reasons for voting to reverse the judgment in this case
are somewhat different from those of the rest of us who would
reach the same result, and 1 appreciate the written summary
of your views as contained in your letter. It seems to me
that there should be no difficultly in effecting an accommo-
dation of our differences on one of the points you raise, but
I am quite doubtful as to the possibility of an accommodation
on at least some of the others,

The first point of difference you mention -- re-
lating to whether there is a private cause of action under §
2 of the Voting Rights Act can, I think, be settled very
easily. Indeed, I have already toned down my original state-
ment in revisions sent to the printer today, and you will see
a modified version in a recirculation early next week.

Our other areas of difference are not so easily
reconcilable. As to the Fifteenth Amendment, I firmly be-
lieve, after again reviewing this Court's decisions in the
process of preparing the present opinion, that a violation of
it can be shown only if purposeful state racial discrimina-
tion is shown. See, e.g., Lassiter v. Northampton County Bd.
of Elections, 360 U,S5. 45, 53-54, Perhaps more importantly,
I am convinced that the Fifteenth Amendment prohibits only
what it purports to prohibit -- the denial or abridgment of
Negroes' freedom to vote. This denial or abridgment could be
effectuated through a purposeful racial gerrymander, as the
Gomillion case held and Wright v. Rockefeller conceded, but
whatever the apparatus utilized, the state must be shown pur-
posefully to have denied or abridged the freedom of Negroes,
as such, to vote, if a Fifteenth Amendment violation is to be
shown.




Whether the Fifteenth Amendment means what I think
it means, or has the somewhat broader meaning that vou at-
tribute to it, seems to me, however, ultimately to be of nc
great importance, 1 say this because I think you will agree
that in the light of the contemporary development of consti-
tutional law under the Equal Protection Clause of the Four-
teenth Amendment, the provisions of the FPifteenth Amendment
{and the Seventeenth as well), have been embraced by our
present understanding of the constitutional demands of equal
protection under the law. It is perhaps for this reason that
I gather we both think that the present case is really a
Fourteenth Amendment case.

As to the Impact of the Fourteenth Amendment, my
impression is that there is an area of agreement between us,
but that we disagree in certain fundamental respects, My own
view is that purposeful discrimination, which is reguired to
show a vioclation of the Equal Protection Clause, has basi-
cally the same meaning in any context, whether in employment,
voting, zoning, or whatever. This is a view that I would not
lightly abandon or qualify. On the other hand, I agree with
you that fallure to change a system may be purposefully
racially discriminatory, although that system in its incep-
tion may have been entirely legitimate. 1 had thought that
my proposed opinion recognizes this, and simply holds that
there was a failure of proof of any such purposeful racially
discriminatory retention of the at-large voting system on the
part of the defendants in the present case.

I fully agree with you that this is an important
case —-— involving as it does a constitutional attack on the
at-large system of voting in American citles, a system em-
ploved by thousands of citles and local governments and one
that has been halled as a progressive reform of corrupt mu-
nicipal government. It certalnly tock us "longer than usual
to put an opinion together," and I shall not only gladly bear
with you, but fully understand, if it takes you longer than
usual also.

Sincerely yours,

X3

Mr. Justice Stevens \'sz

¥

Copies to the Conference
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Mg, Jusrice StewarT delivered the opinion of the Court.

The City of Mobile, Ala., has since 1911 been governed by M M
a City Cominission conhsisling of three members elected by

the voters of the city at-large, The guestion in this case is Sezo T a7
whether this at-large system of municipal elections violates
the rights of Mobile's Negro voters in contravention of fed- W m:}
eral statutory or econstitutional law,

The appellees brought this suit in the Federal District 7&,74 A r7:=//
Court for the Southern District of Alabama as & class action
on behalf of all Negro citizens of Mohile! Named as de- ?"4 il m
fendants were the city and ite three ineumbent Commis-
sioners, who are the appellants before this Court. The /¢y W
complaint alleged that the practice of electing the City Com-
missioners at-large unfeirly diluted the voting strength of . o f;n
Negroes in violation of § 2 of the Voting Rights Act of 1065 2
of the Fourteenth Amendment and of the Fifteenth Amend-
ment. Following a bench trial, the District Court found AanZorer _
that the constitutional rights of the appellees had been vio- )|
lated, entered a judgment in their favor, and ordered that the S ,- 22 !0

1 Approximately 3549%, of the residents of Mobile are Negro,

$70 Seat, 437, 42 U, 8. C §1973, The complaint also contamed claims
based on the First snd Thirteenth Amendments and on 42 U. 8. C, § 1983
ad 42 U, B. C. §1985 (3), Those claime have not been pressed jn this

urt.
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City Commission be disestablished and replaced by a munies
ipal government consisting of a Mayor and a City Council
with members elected from single-member districts. 423 F.
Supp. 384" The Court of Appeals affirmed the judgment in
ite entirety, Bolden v, Uity of Mobile, 571 F. 2d 238, agreeing
that Mobile’s at-large elections operated to diseriminate
against Negroes in violation of the Fourteenth and Fifteenth
Amendments, id., at 245, and finding that the remedy formu-
lated by the Distriet Court waa appropriate. An appeal was
taken to this Court, and we noted probable jurisdietion, —

U. 8 —. The case was originally argued in the 1978 Term,
and was reargued in the present Term.
I

In Alsbama, the form of municipal government a city may
adopt is governed by state law, TUntil 1911 cities not covered
by specific legislation were limited to governing themselves
through & mayor and city council* In that year, the Ala-
bama Legislatyre authorized every large municipality to
adopt a commission forin of government,” Mobile estab-
lished its City Commission in the same year, and has main-
tained that basic system of municipal govermmnent ever gince,

The three Commissioners jointly exervise sll legislative,
executive, and administrative power in the municipality.
They are required after election to designate one of their
number a8 Mayor, a largely ceremonial office, but no formal
provision is made for allocating specific executive or adminis-
trative duties among the three® As required by the stata

1The Distriet Court hes stayed its orders pending disposition of the
presenl appeal,

+ Alabaron Code, Chupter 1143 (1875},

§ Act 281, 1011 Alabuma Acts, ut 330,

fTn 1845 the Alabama Legislatume epscted Act B23, 1965 Alsbaroa
Apta, af 1630, § 2 of which designated spectfie admmistrative tusis to be
performed by each Commisgioner and provided that the title of Mayor be
rotated smong the three, After the present lawsuit was commenced, the
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law enacted in 1811, each eandidate for the Mobile City Com-
mission runs for election in the city at-large for a term of
four years in one of three numbered posts, and may be elected
only by a majority of the total vote. This is the same basic
electoral system that is followed by literally thousands of
municipalities and other local governmental units throughout
the Nation.”
I

Although required by general prineiples of judicial adminis.
tration to do so, Ashwander v. TVA, 207 U. 8. 288, 347
(Brandeis, J,, coneurring}, neither the District Court nor the
Court of Appeals addressed the complaint's statutory claim—
that the Mobile electeral system vielates § 2 of the Voting
Righta Act of 1085. Even a cursory examination of that
claim, however, clearly discloses that it adds nothing to the
appellees’ complaint.

Section 2 of the Voting Righta Aet provides:

“No voting qualification or prerequisite to voting, or
standard, practice, or procedure shall be imposed or ap-
plied by any State or pelitical subdivision to deny or
abridge the right of any citizen of the United States on
account of race or eolor.”

Assuming, for present purposes, that there exists a private

eity of Mobile belatedly submitted Act 523 to the Attorney General of the
United States under 85 of rhe Voting Rights Aect of 1885. 42 U, 8. G,
§ 1873c. The Attgrney General ohjected to the legilation on the ground
that the ity had net shown that § 2 of the Act would not have the effent
of abridging the nght of Negroes to vote, No suit has been brought in
the DHstrict Court for the District of Columbia to seek clearance under
§5 of the Voting Rights Act and, accordingly, §2 of Act 823 i in
abeyance.

? Aecording to the 1079 Municipal Year Book, most municipalities of
over 26,000 people eonducted at-large electione of thewr city commissioners
or eouneil members as of 1977, 7d, at 98-09, Tt is reasonable to suppose
than sn even larger majority of other municipalities did =g,
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right of action to enforce this statutory provision,® it is apparent l
that the language of § 2 no more than elaborates npon that
of the Fifteenth Amendment® end the sparse legislative his-
tory of § 2 makes clear that it was intended to have an effect
no different from thaet of the Fifteenth Amendment itzelf,

Section 2 was an uncontroversial provision in proposed
legislation whose other provisions engendered protracted dis-
pute. The House Reporti on the Bill simply recited that §2
“grants . . . & right to be free from enactment or enforce-
ment of voting qualifications . . . or practices which deny or
abridge the right to vote on account of race or color.”
H. R, Rep. No. 439, 83th Cong., 1st Sess., 23 (1065). See
also 8. Rep. No. 162, pt. 3, 89th Cong., 1st Sess., 19-20
(18685). The view that this seetion simply restated the pro-
hibitions already contained in the Fifteenth Amendment was
expressed without contradiction during the Senate hearings,
Senator Dirksen indicated at one point that all States, whether
or not covered by the preclearanee provisions of §5 of the
proposed legislation, were prohibited from discriminating
against Negro voters by §2 which he termed “almost a re-
phrasing of the 15th [A]mendment.” Attorney General
Katzenbach agreed. See Voting Righta: Hearings on S, 1564
before the Senate Committee on the Judiciary, 89th Cong.,
1st Sess., 208 (1865).

In view of the section's language and its sparse but clear
legislative history, it is evident that this statutory provision
adds nothing to the appellees’ Fifteenth Amendment elaim.
We turn, therefore, to a consideration of the validity of the

8 Cf. Allen v, State Boerd of Elections, 383 17, 8, 544, TBut eee Trong-
america Mortgoge Advisers, Inc, v, Lewis, — U. B. —, —; Touche-
Row & Co, v. Redington, — T, 8, —, —,

# Beotion 1 of the Fifteenth Amendment provides:

“The right of the citisens of the United States to vote shall not be denied
or abridged by the United Stutes or by any 3tute on account of rase,
golor, or previous condition of eervitode
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judgment of the Court of Appeals with respect to the Fif.
teenth Amendment.

1L

The Court's early decisions under the Fifteenth Amend-
ment established that it imposes but one limitation on the
powers of the States. It forbids them to diseriminate against
Negroes in matters having to do with voting, Bee Ex parte
Yarbrough, 110 U. 8. 851, 665; Neal v, Delaware, 103 U, 5.
370, 3809-300; United States v. Cruikshank, 92 U. 8. #2,
5535-556: United States v. Reese, 82 1. 8. 217. The Amend-
ment’s command and effect are wholly negative. "“The Fif-
teenth Amendment does not confer the right of suffrage upon
any one,” but has “invested the citizens of the United States
with a new constitutiona]l right which is within the pro-
tecting power of Congress. That right is exemption from
discrimination in the exercise of the elective franchise on ac-
count of race, eolor, or previous conditions of servitude,” I,
at 217-218,

Our decisions, moreover, have made clear that action by e
State that is racially neutral on its face vialates the Fifteenth
Amendment only if motivated by a diseriminatory purpose.
In Guinn v, United States, 238 T, 8. 847, this Court struck
down a “grandfather” clause in & state constitution exempting
from the requirement that voters be literate any person or
the descendants of any person who had been entitled to vote
before January 1, 1888. It was asserted by way of defense that
the provision was immune from successful challenge, since a law
could not be found unconstitutional either "by attributing to
the legislative authomty an oeccult motive,” or "“because of
conclusions concerning its operation in practical execution and
resulting diserimination arising . . . from inequalities nat-
urally inhering in those who must come within the standard
in order to enjoy the right to vote.” JId., at 350. Despite
this arguiment, the Court did not hesitate to hold the grand-
father clause unconstitutional, becauge it was not “possible to
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discover any basis in reason for the standard thus fixed thap
the purpose” to circumvent the Fifteenth Amendment. Id,,
at 365.

The Court’s more recent decisions confirm the principle
that racially diseriminatory motivation is 8 necessary ingredi-
ent of a Fifteenth Amendment violation. In Gomillion v,
Iaghtfoot, 364 U, 8. 339, the Court held that allegations of &
racially motivated gerrymander of municipal boundaries
stated a claim under the Fifteenth Amendment. “The con-
stitutional infirmity of the state law in that ease, according
to the allegations of the complaint, was that in drawing the
municipal boundaries the legislature was “solely concerned
with segregating white and colored voters by fencing Negro.
citizens out of town so as to deprive them of their pre-existing
municipal vote.” Id., at 841. " The Court made clear that in
the absence of such an invidious purpose, & State is constitu-
tionally free to redraw political boundaries in any manner it
chooses. Id., at 347.

In Wright v. Rockefeller, 3768 U, 8. 52, the Court -upheld
by like reasoning & state congressional reaspportionment stat-
ute against claims that distriet lines had been racially gerry-
mandered, because the plaintiffe failed to prove that the legis-
lature *was either motivated by racial eonsiderations or in
fact drew the districts on racial lines”; or that the atatute
“was the product of a state confrivance to segregate on the
basis of race or place or origin.” Id., at 56, 58. See slso
Lassiter v. Northampton County Bd. of Elections, 360 T, 8,
45: Lane v, Wilson, 307 T, 8. 388, 275-277.

While other of the Court’s Fifteenth Amendment decisions
have dealt with different issues, none has questioned the nsces-
sity of showing purposeful discrimination in order to show &
Fifteenth Amendment violation, The cases of Smith v. All-
wright, 321 U. 5. 640, and Terry v, Adama, 345 U, 8. 461, for:
example, dealt with the question whether & State was so in-
volved with racially diseriminatory voting practices ss to
invoke the Amendment’s protection, Although their facts:
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differed somewhat, the question in both cases was whether the
State was sufficiently implicated in the conduet of racially
exclusionary primary elections to make that discrimination an
abridgement of the right to vote by o Stafe. Since the Texas
Democratic Party primary in Smith v. Allwright was regulated
by statute, and only party nominees chosen in & primary were
placed on the ballot for the general election, the Court son-
cluded that the state Democratic Party had become the
agency of the State, and that the State thereby had “en-
dorse[d], adopt[ed], and enforce{d] the discrimination
against Negroes practiced by a party.”’ 321 TU. 8, at 664

Terry v. Adams, supra, posed a more diffieult question of
state involvement. The primary election challenged in that
cage was conducted by & county political organization, the
Jaybird Association, that was neither authorized nor regulated
under state law. The candidates chosen in the Jeybird pri-
mary, however, invariably won in the subsequent Democratic
primary and in the general election, and the Court found
that the Fifteenth Amendment had been violated. Although
the several supporting opinions differed in their formulation
of this conclusion, there was agreement that the Stete was
involved in the purposeful exclusion of Negroes from par-
ticipation in the election process.

The appellees have argued in this Court that Smith v.
Athoright and Terry v. Adama support the conclusion that the
at-large system of elections in Mobile is unconstitutional,
reasoning that the effect of racially polarized voting in Mo-
bile is the same 8s that of & racially exclusionary primary,
The only effect, however, of the exclusionary primaries that
offended the Fifteenth Amendment was that Negroes were not
permitted to vote in them. The difficult gquestion was
whether the 'State ha[d] had a haypd in” in the patent dis-
erimination practiced by & nominally private organization.
Terry v. Adams, 345 U, 8, at 478 (Frankfurter, J.,
COnCUTTIng ).

The answer to the appellees’ argument ia that, as the Dis-
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triet Court expressly found, their freedom to vote has not been
denied or abridged by anyone. The Fifteenth Amendment
does not entail the right to have Negro candidates elected, and
neither Smith v. Allwright nor Terry v. Adams eontaing eny
implication to the contrary. That Amendment prohibits only
purposefully discrimginatory denial or abridgment by govern-
ment of the freedom to vote “on account of race, color, or
previous condition of servitude.” Having found that Negroes
in Mobile “register and vote without hindrance," the District
Court and Court of Appeals were in error in believing that the
appellants invaded the protection of that Amendment in the
present case.

IV

The Court of Appeals also agreed with the Distriet Court
that Mobile’s at-large electoral system violates the Equal
Protection Clause of the Fourteenth Amendment. There re-
mains for consideration, therefore, the validity of its judg-
ment on that score.

The claim that at-large electoral schemes unconstitutionally
deny to some persons the Equal Protection of the Laws has
been advanced in numerouvs cases before this Court. That
contention has been raised most often with regard to multi-
member eonstituencies within a state legislative apportion-
ment system. The constitutional objection to multimember
districts is not and cannot be that, as such, they depart from
apportionment on & population basis in violation of Reynolds
v. Simma, 377 U, 8, 533, and its progeny. Rather the focus in
such ecases has been on the lack of representation multimem-
ber districts afford various elements of the voting population
in a system of representative legislative demoeracy. “Cri-
ticism ‘Jof multimember districts] is rooted in their winner-
take-all aspects, their tendency to submerge minorities . . . ,
a general preference for legislatures reflecting community in-
tereste sz closely as possible and disenchantiment with politi-
cal parties und elections as devices to settle policy differences-
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between contending interests” Whitcomb v. Chaws, 403
U. §. 124, 158-159.

Despite repeated constitutional attacks upon multimember
legislative districts, the Court has consistently held that they
are not unconstitutionsl per s¢, e. g., White v, Regester, 412
U. 8. 763; Whiitcomb v. Chaviz, 403 T, B. 124; Kilgarin v.
Hill, 386 T, 8. 120; Burnse v. Richardeon, 384 U, 5. 73; Fort-
son v, Dorsey, 379 U. B, 433, We have recognized, how-
ever, that auch legislative apportionments could violate the
Fourteenth Amendment if their purpose were invidiously to
minimize or cancel out the voting potential of racial or ethnic
minorities. See White v. Regester, supra; Whitcomb v,
Chavis, supra; Burns v. Richardson, supra; Fortson v. Dorsey,
supra. To prove such a purpose it is not enough to show
that the group allegedly diseriminated against has not elected
representatives in proportion to its numbers, White v, Reg-
ester, supra, at —; Whitcomb v. Chawis, suprg, 8t —. A
plaintiff must prove that the disputed plan was “eonceived
or operated as [a] purposeful deviee[] to further recial dis-
crimination,” Whitcomb v, Chaws, supra, at 148. This bur-
den of proof is simply one aspect of ‘the basic principle that
only if there 18 purposeful discrimination can there be a vio-
lation of the Equal Protection Clause of the Fourteenth
Amendment. See Washington v. Davis, 426 U. B. 229; Vil-
lage of Arlington Heights v. Metropolitan Housing Develop-
ment Corp., 420 U, 8. 252; Personnel Adm'r of Masschusetls
v. Feerey, — U, B, —.

In only one case has the Court sustained a claim that multi-
member legislative districta unoonstitutionally diluted the

W 'We bave made clesr, however, that s court in formulating an appor-
tionment plan sa ap exercise of ite equity powers showld, we » general
rule, ot permit multimember legialative districts. “[8)ingle-member dis-
tricts ure to be préferred m couyrt-ordered legivlative apportiomnent plans
unless the court can arficulate a ‘singular combination of unique factors®
that justifies s different result, Mghon v. Howell, 410 T, B, 315, 333>

t Connor v. Finch, 431 U, 8. 407, 415,
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voting strength of a diserete group. That case was White v.
Regester, supra. There the Court upheld a constitutional
challenge by Negroes and Mexican-Americans to parts of &
Jegislative reapportionment plan ‘adopted by the: State of
Texas, The plaintiffs alleged that the multimember districts
for the two counties in which they resided minimized the effect
of their votes in violation of the Fourteenth Amendment, and
the Court held that the plaintifis had been able to uce
evidence to support the finding that the political processes
leading to nomination and election were not equally open to
participation by the groupls] in'question.” 412 T. 8, at
766-767. In so holding, the Court relied upon evidence in the
record that included & long history of official diserimination
against minorities as well as indifference to their needs and
interests on the part of white elected officials. ‘The Court
also found in each eounty additiondl factors that restricted the
access of minority groups to the political process. In one
county, Negroes effectively were excluded from the process
of slating eandidates for the Democratic Party, while the
plaintiffs in the other county were Mexican-Americens who
“guffer[ed] a cultural and language barrier’” that made “par-
ticipation in community processes extremely difficult, partio-
ularly . . . with respect to the political life” of the county.
Id., at 768 (footnote omitted ).

We may assume, for present purposes, that an at-large elec-
tion of city officials with all the legislative, executive and ad-
ministrative power of the municipal government is constitu-
“tionally indistinguishable from the election of a few members
of & atate legialative body in multimember districts—although
this mey be a rash assumption.”” But even making this as-

U Bpe Wise v. Lipscomb, 435 U. 8. 535, 549, and B350 (concurring
opinion}. It is noteworthy that s system of at-large rity elections in place
of election: of eity officials by the voters of small peographic wards was
univereally heralded pot many years sgo as 8 prajeworthy and progres-
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sumption, it is olear that the evidence in the present case fell
far short of showing that the appellants “conceived or oper-
ated [a] purposeful device[] to further racial diserimina-
tion.” Whitcomb v, Chavis, 403 U. 8., at 148,

The Distriet Court nssessed the appellees’ claims in light
of the standard that had been articulated by the Court of
Appeals for the Fifth Circuit in Zimmer v. McKeithen, 485
F. 2d 1207, That case, coming before Wasfangton v, Davis,
428 T, 8. 220, was quite evidently decided upon the misnnder-
standing that it is not necessary to show a diseriminatory pur-
pose in order to prove a violation of the Equal Protection
Clause—that proof of a diseriminatory effect is sufficient.
Bee 485 ¥, 2d, at 1304-1305, and n. 18.%*

In light of the criteria identified in Zimmer, the District
Court based its conclusion of unconstitutionality primarily on
the fact that no Negro had ever been elected to the City
Commission, apparently because of the pervasiveness of ra-
cially polarized voting in Mobile. The trial court also found
that city officials had not been as responsive to the interests
of Negroes as to those of white persons, On the basis of
these findings, the court concluded that the political proe-
esses in Mobile were not equally open to Negroes, despite its
seemingly inconsistent findings that there were no inhibitions
against Negroes becoming candidates, and that in fact Ne-
groes had registered and voted without hindrance. 423 F.
Supp., at 387, Finally, with little additional discussion, the
District Court held that Mobile's at-large electoral system

give reform of corrupt municipal government. Bee, e g, E. Banfield and
J. Wilson, City Politios 151 (1888). Compare, M. Seasongood, Loml Govs
crnment (1933} L. Steffens, The Shame of the Citles [1904),

12 This Court affirmed the judgment of the Court of Appesls in Zim-
mer v. MeKeithen on grounds other than those relied on by that conrt
and explicitly “without approval of the constitutionsl views expressed by
the Coutt of Appeals.” East Corroll Parish School Bd, v. Marshall, 424
T7. B, 636, 838 (per ctrim),
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was invidiously discriminating against Negroes in violation of
the Equal Protection Clause.”

In affirming the District Court, the Court of Appeals ac-
knowledged that the Equal Protection Clause of the Four-
teenth Amendment reaches only purposeful diserimination,™

1% The only indication given by the District Court of un inference that
there existed an invidious purposs was the following statement: “[ilt is
not & long step from the svstematic exchision of blacks from jurles which
8 iteell such gn ‘unequal application of the law . . . 8z to show inten-
tional diserimination,' Aking v. Texzas, 525 11, 8. 808, 404, . . . to [the]
present purpose to dilute the black vate as evidenced in this case. There
18 8 ‘eyrrent’ condition of dilution of the black vote resulting from
intentional state legislative inaction which is as effective as the intentional
state action referred to in Keyes [v. School Disteict No. i, Denver Colo,
413 T, 8, 180]." 423 F. Bupp., at 308,

What the Distriet Court may have meant by this gtatement s uneertaio.
In uny event the anulogy to the mucially exclusionary jury cuses sppears
misteken. Those ocases typically have involved n conmstent pattern of
discrete official actions that demonstrated almoet to & muathemeaticul eer-
tainty that Negroes were being excluded from juries Decause of their
race. Bes Costansda v, Partidao, 430 T, 8. 482, 408407, and n, 17: Petton
v. Migsigsippi, 332 U, 8, 463, 464 Pierre v. Lowigiona, 306 U, 8. 354, 350;
Norrig v. Alaboma, 204 T. B. 587, 581,

Tf the Distriet Court meant by s statement that the existence of the
at-large electoral syetem waa, like the systematic exclusion of Negroes from
juries, unexplainable on grounds other than race, fls Inferemce is contra~
dieted by the history of the adoption of that system in Mobile, Alter-
natively, if the Distriot Court meant that the state legslature may be
premumed o have “intended” that thers would be no Negro Commis
sionerd, simply because that was & foreseesble consequence of ar-largs
voting, it applied en ineorrect legal smtandard. ¥ ‘Discriminatory pur-
poee’ ., . implies more than intent as volition or Intent as awareness
of consequences. , , . It implies thet the decisionmaker . , . selected or
reaffirmed a partioular course of action af least in part becanse of,' not
merely o spite of,) e adverwe effecte upom wo identifinble group,”
Pergonnel Adm'r of Mass, v. Feeney, — 1, & —, — {footoptes
omitted).

1 The Court of Appesls expressed the view thet the District Court's
finding of diserimination in Light of the Zimmer criteris was “buttressed™
by the faet fhat the Attorney Gemerul had interposed an objection under
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but held that one way a plaintiff may establish this illicit purs
pose i8 by addueing evidence that satisfies the eriteria of its
decision in Zimmer v. McKeithen, supra, Thus, because the
appellees had proved an “aggregate” of the Zimmer factors,
the Court of Appeals concluded that a discriminatory purpose
had been proved. That approach, however, is Inconsistent
with our decisions in Weshington v. Davis, supra, and Arlings
ton Heights, supra. Although the presence of the indicia
relied on in Zimmer may afford seme evidenee of & diserimnina-
tory purpose, satisfaction of those eriteria is not of itself suffi-
cient proof of such a purpose. The so-called Zimmer criteria
upon which the District Court and the Court of Appeals
relied were most assuredly insufficient to prove an unconstitus
tionally discriminatory purpose in the present case,

First, the two courts found it highly significant that no
Negro had been elected to the Mobile City Commission,
From this fact they concluded that the processes leading to
nomination and election were not open equally to Negroes,
But the Distriet Court’s findings of faet, unquestioned on ap-
peal, make clear that Negroes register and vote in Mobile
“without hindranee,” and that there are no official obstacles in
the way of Negroes who wish to become candidates for election
to the Commission. Indeed, it was undisputed that the only
active “slating” organization in the city is comprised of Ne-
groes. It mey be that Negro candidates have been defeated,
but that fact alone does not work a eonstitutional deprivation,
Whitcomb v. Chavis, supre, at 160; see Arlington Heighls,
pupra, at 268 _and n, 15

Second, the District Court relied in part on its finding that

§5 of the Voting Righta Act of 1085 to the stais statuie designating the
funetions of each Commissioner. 571 F. 2d, at 246, BSee n, 8, supra.

15 There have been only three Negro eandidates for the City Comos
misslon, all in 1973, According to the District Court, the Negro candis
dates “were young, inexperienced, apd mounted extremely lrited edrre
peigns” mnd received oply “modest support from the blick coms
munity, . o " 423 F, Supp., at 388,
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‘the persons who were elected to the Commission discriminated
sgainst Negroes in municipal employment and in dispensing
public services. If that is the case, those dircriminated
against may be entitled to relief under the Constitution, albeit
of a sort quite different from that sought in the present case,
The Equal Protection Clause proscribes purposeful diserimi-
nation because of race by any unit of state government, what-
ever the method of its election. ~But evidenee of diserimina-
tion by white officials in Mobile is relevant only aa the most
tenoous and circumstantial evidence of the constitutional
invalidity of the electoral system under which they attained
their offices.

Third, the Distriet Court and the Court of Appeals sup-
ported their econclusion by drawing upen the substantial his-
tory of official racial discrimination in ‘Alabama. But past
discrimination cannot, in the manner of original sin, condemn
governmental aetion that is not itself unlawful. ‘The ulti-
mate question remains: whether a diseriminatory intent haa
been proved in a given case. More distant instences of official
_ diserimination in other cases are of limited help in resolving
that question.

Finally, the District Court and the Court of Appeals
pointed to the mechanies of the at-large electoral system it-
gelf as proofl that the votes of Negroes were being invidiously
canceled out. But those features of that electoral system,
such aa the majority vote requirement, tend naturally to dis-
advantage any voting minority, 88 we noted in White v.
Regester, supra. They are far from proof of a racially dis-
eriminatory purpose or intent upon the part of the appellants
in this case.®

W Aerording to the Disirict Court, voters in the city of Mobile are
represented in the stale legislaturs by three state senators, sny coe of
whom ¢un veto proposed Joosl legislation under the existing courtesy
role. Yikewise, a majority of Mobile's 11-member House delegution canm
prevent -4 Jocal bill from resching the floor for debate. Unnnimous
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For the reasons stated, the judgment is reversed and the
ease i8 remanded to the Court of Appeals for further pro-
ceedings consistent with this opinion,

It is 50 ordered.

gpproval of u looul messure by the eity delegation, on the other hend,
virtually assures passage. 424 F, Bupp,, at 887,

There wus evidence m this case that several proposuds that woold have
sltered the form of Mobile's muniipa] government have been defested
in the state legizlature, including at lenst one that would have permitted
Mobile to govern iteelf through a mayor aod city counell with members
alected from individual distriets within the city. Whether it may be pos-
sible ultimately to prove that Mobile's present governmental and electoral
system has been retained for a racially diseriminatory purpoee, we ate in no

position now to say,
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Mgz, Jusrice STeEwArT delivered the opinion of the Court.
The City of Mobile, Ala., hes since 1911 been governed by
a City Commission consisting of three members elected by M

the voters of the city at-large. The guestion in this case is

whether this at-larpe system of municipal elections violates m_‘T

the rights of Muobile’s Negro voters in contravention of fed
eral statulory or constitutional law, ’640
The appellees brought this suit in the Federal Distret
Court for the Southern District of Alabama as & class action xﬂ
on behalf of all Negro citizens of Mobile! Named as de- ,L
fendants were the city and its three incumbent Commis-
gioners, who are the appellants before this Court. The
complaint alleged that the practice of electing the City Come-
missioners at-large unfairly diluted the voting strength of
Negroes in violation of § 2 of the Yoting Rights Act of 1965°
of the Fourtesnth Amendment and of the Fifteenth Amend- ﬂ W
ment. Following a bench terial, the District Court found

that the constitutional rights of the appellees had been vio- Sorns
lated, entered & judgment in their favor, and ordersd that the ! / J

1 Approximately 3549 of the residents of Mabile gre Negro,

70 Btat, 437, 42 U 8. C. § 1673, The complaint also centained claime
basced on the First and Thirteenth Arnendments and on 42 17, B, . § 1953
and 42 U, 8, €. § 1935 (3). These olaims have not been pressed in this
Court.
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City Commission be disestablished and replaced by a munics
ipal government consisting of & Mayor and a City Couneil
with members elected from single-member districts. 423 F.
Supp. 384 The Court of Appeals affirmed the judgment in
ite entirety, Bolden v, Uity of Mobile, 571 F. 2d 238, agreeing
that Mobile's at-large elections operated to discriminate
against Negroes in violation of the Fourteenth and Fifteenth
Amendments, #d., at 245, and finding that the remedy formu-
lated by the Distriet Court was appropriate. An appeal was
taken to this Court, and we noted probable jurisdietion, —

U. 8. —, The case was onginally argued in the 1978 Term,
and was reargued in the present Term.
I

In Alabama, the form of municipal governiment a ity may
adopt is governed by state law, Until 1911 cities not covered
by specific legislation were limited to governing themselves
through a mayor and city couneil* In that year, the Ala-
bame Legislature suthorized every large mumicipality to
adopt & commission form of government.® Mobile estab-
lished its City Commission in the same year, and has main-
tained that basic system of municipal govermmnent ever sinea.

The three Commissioners jointly exercise all legislative,
executive, and administrative power in the municipality.
They are required sfter election to designate one of their
nimber aa Mayaor, a largely ceremonial office, but no formal
provision is made for allocating specific executive or adminis-
trative duties among the three® As required by the atats

® The District Court hus steyed e orders pending dispodition of the
presant appeal,

# Alabame Code, Chapter 1143 (1875),

F Aot 281, 1911 Alabamua Aets, ut 330.

iIn 1065 the Alnbams Legielature enacted Act E23, 1965 Alabuma
Acts, nt 1533, 82 of which designated specific administrative tasks to be
performed by each Commissioner und provided that the title of Mayor be
totated amoog the three, After the present Lowsuit was commenced, the
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law enacted in 1911, each candidate for the Mobile City Com-
mission runs for eleetion in the ecity at-large for a term of
four years in one of three numbered posts, and may be elected
only by a majority of the total vote, This is the same basic
electoral systemn that iz followed by liferally thousands of
municipalities and other local governmental units throughout
the Nation.
I
Although required by general principles of judicial adminis-
tration to do so, Ashwander v, TVA, 207 T, 8., 288, 347
(Brandeis, J., concurring), neither the District Court nor the
Court of Appeals addressed the complaint’s statutory claim—
that the Mobile electoral system violates &2 of the Voting
Rights Act of 1985, Even a cursory examination of that
claim, however, clearly discloses that it adds nothing to the
appellees’ complaint,
Section 2 of the Voting Rights Act provides:

“No voting guslification or prerequisite to voting, or

standard, practice, or procedure shall be imposed or ap-

plied by any State or pelitieal subdivision to deny or

abridge the right of any citizen of the United States on

account of race or color.”

Assuming, for present purposes, that there exists a private

city of Mobile belatedly submitted Act 323 to the Attorey General of the
United States under 88 of the Votlng Rights Act of 1865, 42 T, 8, C,
E1873c. The Attorney General objected to the legislation on the ground
that the city hed not shown that §2 of the Act would not have the effect
of abridging the right of Negroes to vote, No suit hes been brought in
the Dhstriet Court for the Dizirict of Columbis to seek eleurance under
B5 of the Voting Rights Act and, sccordingly, §2 of Act B23 is in
abeyance,

T Aceording to the 1978 Munieipsl Year Book, most municipafities of
over 25,000 people candueted at-large elections of their eity comenissioners
or council members as of 1877, Jd, ot 8800, It i reasonshle to suppose
than an even lurger mujority of other municipalities did so.
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right of action to enforce this statutory provision * it is apparent l
that the language of § 2 no more than elaborates upon that
of the Fifteenth Amendment® and the sparse legislative his-
tory of § 2 makes clear that it was intended to have an effect
no different from that of the Fifteenth Amendment itself.

Section 2 was an uncontroversiel provision in proposed
legislation whose other provisions engendered protracted dis-
pute. The House Report on the Bill simply recited that § 2
“grants . . . a right to be free from enactment or enforce-
ment of voting qualifications . . . or practices which deny or
abridge the right to vote on account of race or color”
H. R. Rep. No. 439, 89th Cong., lst Sess,, 23 (1065). Ses
also 8. Rep. No, 162, pt. 3, 80th Cong.. 1lst Sess, 19-20
(1865), The view that this section simply restated the pro-
hibitions already contained in the Fifteenth Amendment was
expressed without eontradietion during the Senate hearings,
Senator Dirksen indicated at pne point that all States, whether
or not covered by the preclearance provisions of §5 of the
proposed legislation, were prohibited from diseriminating
against Negro voters by § 2, which he termed “almost a re-
phrasing of the 15th [A]mendment.” Attormey General
Katzenbach agreed, See Voting Rights: Hearings on 8. 1564
before the Senate Committee on the Judiciary, 8%th Cong.,
1et Bess., 208 (1965).

In view of the aection’s language and ite sparse but clear
legislative history, it is evident that this statutory provision
adds nothing to the appellees’ Fifteenth Amendment claim,
We turn, therefore, to a consideration of the validity of the

$Cf. Allen v, State Boaord of Elections, 393 1. 8. 544. Bul see Trans-
america Mortgoge Advisers, Inc. v. Lewis, — U, § ——, —; Touchs-
Ross & Co. v, Redington, — U, B, —, —,

® Seetion 1 of the Fifteenth Amendment provides:
“The right of the citizens of the United States to vote shull not be denied
or abridged by the United States or by any State oo uccount of race,
eolor, or previous condition of srvitude,”
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judgment of the Court of Appeals with respect to the Fif-
teenth Amendment.
11

The Court’s early decisions under the Fifteenth Amend-
ment established that it imposes but one limitation on the
powers of the States, It forhids them to diseriminate againat
Negroes in matters having to do with voting. See Ex parte
Yarbrough, 110 U, 8. 651, 685; Neal v. Delaware, 103 U, B,
370, 880-390; United States v, Cruthshank, 92 1. 8. 542,
565-056; United States v. Reese, 92 T7. 8. 217. The Amend-
ment’s command and effect are wholly negative. “The Fif-
teenth Amendment does not confer the right of suffrage upon
gny one,” but has “invested the citizens of the United States
with & new constitutional right which is within the pro-
tecting power of Congress. That right is exemption from
diserimination in the exercise of the elective franchise on ac-
count of race, color, or previous conditions of servitude,” Td,,
at 217-218.

QOur declsions, moreover, have made clear that action by a
State that is racially neutral on its face violates the Fifteenth
Amendment only if motivated by & discriminatory purpose.
In Guinn v. United States, 238 . 8. 347, this Court struck
down a “grandfather” clause in a state constitution exempting
from the requirement that voters be literate any person or
the descendants of any person who had heen entitled to vote
before January 1, 1866. Tt was asserted by way of defense that
the provision wags immune from successful challenge since 8 law
could not be found unconstitutional either “by attributing to
the legislative authority an oceult motive,” or “because of
conclugions eonecerning its operation in practical execution and
resulting discrimination arising . . . from inequalities nat-
urally inhering in those who inust come within the standard
in order to enjoy the right to vote” Id., at 350. Despite
this argument, the Court did not hesitate to hold the grand-
father clause unconstitutional, heeause it was not “possible to
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discover any basis in reason for the standard thus fixed than
the purpose” to circumvent the Fifteenth Amendment. Id.,
at 364,

The Court’s more reeent deeigions confirm the prineiple
that racially diseriminatory motivation is a necessary ingredi-
ent of a Fifteenth Amendment viclation, In Gomillion v,
Lightfoot, 364 U. 8. 339, the Court held that llegations of &
racially motivated gerrymander of municipal boundaries
stated & claim under the Fifteenth Amendment. “The eon-
gtitutional infirmity of the state law in that case, according
to the allegations of the complaint, was that in drawing the
municipal boundaries the legislature was ‘‘solely concerned
with segregating white and colored voters by fencing Negro
citizens out of town so a8 to deprive them of their pre-existing
municipal vote.” Id,, at 341. The Court made clear that in
the absence of such an invidious purpose, a State is constitu-
tionally free to redraw political boundaries in any manner it
chooses. 1d., at 347,

In Wright v. Rockefeller, 376 U. 8. 52, the Court uphsld
by like remsoning & state congressional reapportiomment stat-
ute against claims that district lines had been racially gerry-
mandered, becanse the plaintiffs failed to prove that the legis-
lature “was either motivated by racial considerations or in
fact drew the districts on racial lines"; or that the statute
“was the product of 8 state contrivance to segregate on the
basis of race or place or origin.” Id., at 56, 58 See also
Lassiter v. Northampton County Bd. of Elections, 360 T. 8.
45; Lane v, Wilson, 307 U. 8, 368, 275-277,

While other of the Court's Fifteenth Amendment decisions
have dealt with different issues, none has questioned the neces-
sity of showing purposeful diserimination in order to show a
Fifteenth Amendment violation, The cases of Smith v, 41l-
wright, 321 U, 8. 649, and Terry. v. Adams, 345 U, 8. 481, for
example, dealt with the guestion whether a State was so in-
volved with racially diseriminatory voting practices as to
invoke the Amendment’s protection, Although their facta:
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differed somewhat, the question in both cases was whether the
State was sufficiently implicated in the conduet of racially
exclusionary primary elections to make that discrimination an
abridgement of the right to vote by a State. Since the Texas
Democratic Perty primary in Smith v, Allwright was regulated
by statute, and only party nominees chosen in a primary were
placed on the ballot for the general election, the Court con-
cluded that the state Democratic Party had become the
agency of the State, and that the State thereby had “en-
dorse[d], adopt[ed], and enforee[d] the discrimination
against Negroes practiced by a party,” 321 U. 8, at 664,

Terry v. Adams, supra, posed a more difficult question of
state imvolvement, The primary election challenged in that
case was conducted by a county political organization, the
Jaybird Association, that was neither authorized nor regulated
under state law. The candidates chosen in the Jaybird pri-
mary, however, invariably won in the subsequent Deinoeratic
primary and in the general election, and the Court found
that the Fifteenth Amendment had been violated. Although
the several supporting opinions differed in their formulation
of this conclusion, there was agreeinent that the State was
involved in the purposeful exclusion of Negroes from par-
ticipatign in the election process.

The appellees have argued in this Court that Smith v.
Allwright and Terry v, Adams support the conelusion that the
at-large system of elections in Mobile is unconstitutionsl,
reasoning that the effect of racially polarized voting in Mo-
bile is the same as that of a racielly exclusionary primary.
The only effect, however, of the exclusionary primaries that
ofiended the Fifteanth Amendment was that Negroes were not
permitted to vote in them. The difficult question was
whether the “State ha[d] had & hand in” in the patent dis-
crimination practiced by a nominally private organization.
Terry v. Adams, 345 U. 8, at 473 (Frankfurter, J.,
OONCUTTINg ).

The answer ta the appellees’ argument is that, as the Dis-
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triet Court expressly found, their freedom to vote has not been
denied or abridged by anyone, The Fifteenth Amendment
does not entail the right to have Negro candidatea elected, and
neither Smith v, Allwright nor Terry v, Adams contains any
implication to the contrary., That Amendment prohibits only
purposefully diseriminatory denial or abridgment by govern-
ment of the freedom to vote "on account of race, eolor, or
previous eondition of servitude.” Having found that Negroes
in Mobile “register and vote without hindranee,” the District
Court and Court of Appeals were in error in believing that the
appellants invaded the protection of that Amendment in the

present casze,
v

The Court of Appeals also agreed with the District Court
that Mobile’s at-large electoral system violates the Equal
Protection Clause of the Fourteenth Amendment. There re-
maing for consideration, therefore, the validity of its judg-
ment on that score.

The elaim that at-large electoral schemes unconstitutionally
deny to some persons the Equal Protection of the Laws has
been advanced in numerous cages before this Court., That
contention has been raised most often with regard to multi-
member constituencies within a state legislative apportion-
ment system. The constitutional objection to multimember
districts 18 not and cannot be that, as such, they depart from
apportionment on a population basis in viclation of Reynolds
v. Stmong, 377 U, 8. 533, and ita progeny. Hather the focus in
such cases has been on the lack of representation multimem-
ber distriets afford various elements of the voting population
in & system of representative legislative democracy. “Cri-
tieism [of multimember distriets] is rooted in their winner-
take-all aspects, their tendency to submerge minorities . . . ,
& general preference for legislatures reflecting community in-
terests as closely as possible and disenchantment with politi-
cel parties and elections as deviess to settle poliey differences-
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between contending interests.” Whitcomb v, Chaws, 403
U. 8. 124, 158-159.

Despite repeated constitutional attacks upon multimember
legislative districte, the Court has consistently held that they
are not uneonstitutional per se, e. g.,, White v. Regester, 412
U, 8. 765 Whitcomb v. Chawis, 403 T. S, 124: Kilgorin v.
Hill, 386 1. 8. 120: Burns v. Richardson, 384 U, 8. 73; Fort-
son v, Dorsey, 370 U. 8, 433" We have recognized, how-
ever, that such legislative apportioninents could violate the
Fourteenth Amendment if their purpose were invidiously to
minimize or cancel out the voting potential of racial or ethnie
minorities. See White v, Regester, supra; Whitcomb w.
Chavis, supra; Buris v. Richardson, supra; Fortson v. Dorsey,
supra. To prove such a purpose it is not enough to show
that the group allegedly diseriminated against has not elected
representatives in proportion to its numbers, White v, Reg-
eater, supra, at —; Whitcomb v. Chawvis, supra, 8t — A
plaintiff must prove that the digputed plan was “conceived
or operated as [a] purposeful deviee[] to further racial dis-
erimination,” Whitcomb v, Chavis, supra, at 149. This bur-
den of proof is sinply one aspect of the basie principle that
only if there is purposeful diserimination can there be a vio-
lation of the Equal Protection Clause of the Fourteenth
Amendment. See Washington v. Davis, 426 T, 8. 229; Vil-
lage of Arlington Heights v. Metropolitan Hounng Develop-
ment Corp., 420 U, 8. 252; Personnel Adm'r of Massachusetts
v. Feeney, — U. B, —.

In only one case has the Court sustained a claim that multi-
member legislative distriets unconstitutionally diluted the

10 We have made elesr, however, that & court in formulating an appor-
tionment plan ss an exercise of iw equity powers should, ae » general
rule, not permit multimember legizlative districts. "'[8]ingle=-member dis-
iricte are to be préferred in court-ordersd legislative apportionment plans
vmless the court ean articulate a ‘singular combination of unique fartors®
that judtifies s different result, Mehen v Howell, 410 U, B8, 315, 333~

* Commor v, Finch, 431 T, 5. 407, 415,
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voting strength of a diserete group. That case was White v,
Regester, supra. There the Court upheld a constitutionsal
challenge by Negroes and Mexican-Americans to parts of a
legiglative reapportionment plan ‘adopted by the- State of
Texas. The plaintifis alleged that the multimember distriets
for the two eounties in which they resided minimized the effect
of their votes in violation of the Fourteenth Amendment, and
the Court held that the plaintiffs had been able te “produce
evidence to support the finding that the political processes
leading to nomination and election were not equally open to
participation by the group[s] in-question.” 412 U, 8, at
766-767. In so holding, the Court relied upon evidence in the
record that included a long history of official diserimination
against minorities as well as indifference to their needs and
interests on the part of white elected officials. "The Court
also found in each county additiondl factors that restricted the
sccesg of minority groups to the political process. In one
county, Negroes effectively were excluded from the process
of slating candidates for the Democratic Party, while the
plaintiffs in the other county were Mexican-Americans who
“suffer{ed] a eultural and language barrier” that made “par-
ticipation in eommunity processes extremely difficult, partic-
ularly . . . with respect to the political life” of the county,
Id., at 768 (footnote omitted),

We may assume, for present purposes, that an at-large eleg-
tion of city officials with all the legislative, executive and ad-
ministrative power of the municipal government is constitu-
tionally indistinguishable Trom the election of a fesww members
of u state legislative body in multimember districts—although
this may be & rash assumption.”* DBut even making this as-

M Gee Wwe v, Lipscomb, 435 T, B. 535, 540, and 550 (econcurring
opinicnt), It ia noteworthy thut o system of at-large city electiona in place
of elections of city officiale by the voters of small geographic wards was
unjversally heralded not muny years mgo ws o praweworthy and progres-
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sumption, it is clear that the evidence in the present case fell
far short of showing that the appellants “coneeived or oper-
ated [a] purposeful device[] to further racial discrimina-
tion.” Whitcomb v. Chaws, 403 U. 5, at 149,

The Distriet Court assessed the appellees’ elaims in light
of the standard that had been articulated by the Court of
Appeals for the Fifth Cireuit in Zimmer v. McKeithen, 485
F. 2d 1207. That case, coming before Washington v. Davis,
426 U. 8. 229, was quite evidently decided upon the misunder-
standing that it is not necessary to show a diseriminatory pur-
pose in order to prove a violation of the Equal Proteetion
Clause—that proof of & diseriminatory effect is sufficient.
See 485 F. 2d, at 1304-1305, and n, 16,2

In light of the criteria identified in Zimmer, the Distriet
Court based its conclusion of unconstitutionality primarily on
the fact that no Negro had ever been elected to the City
Commission, apparently because of the pervasiveness of ra-
cially polarized voting in Mobile. The trial court also found:
that city officials had not been as responsive to the intereats
of Negroes 8s to those of white persons. On the basis of
these findings, the court concluded that the politieal proe-
esses in Mobile were not equally open to Negroes, despite its
seemingly inconsistent findings that there were no inhibitiona
against Negroes becoming candidates, and that in faet Ne-
groes had registered and voted without hindrance. 423 F.
Supp., at 387, Finally, with little additional discussion, the
Distriet Court held that Mobile's at-large electoral system

give reform of corrupt mupfelpal government. See, 6. ¢, E. Bunfield and
J. Wilson, City Polities 151 (193). Compare, 3, Seasongond, Local Gov-
ernanent (1838): L. Steffens. The Shuine of the Citles (1904).

2 Thiy Court affirmed the judgment of the Court of Appesls in Zim-
mer ¥, MeKeithen on grounds gther than those relied on by that sourt
snd explicitly “without approval of the constitutional views expressed by
the Court of Appenls.” East Carrofl Parish School Bd, v, Marshall, 424
T, B, 836, 638 (per curiom),
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but held that one way a plaintiff may establish this illieit pur-
pose is by adducing evidence that satisfies the criterie of its
decision in Zimmer v. McKeithen, supra. Thus, because the
appellees had proved an “aggregate’ of the Zimmer factors,
the Court of Appeals congluded that a discriminatory purpose
had been proved, That approach, however, i8 inconsistent
with our decisions in Washington v, Davis, supra, and Arlings
tan Heights, supra. Although the presence of the indicia
relied on in Zimmer may afford some evidence of a discrimina-~
tory purpose, satisfaction of those criteria is not of itself suffi-
cient proof of such & purpose. The so-called Zimmer criteria
upon which the Distriet Court and the Court of Appeals
relied were most assuredly insufficient to prove an unconstitu-
tionally discriminatory purpose in the present case.

First, the two courts found it highly significant that no
Negro had been elected to the Mobile City Comunission,
From this fact they concluded that the processes leading to
nomination and election were not open equally to Negroes,
But the District Court’s findings of fact, unquestioned on ap-
peal, make clear that Negroes register and vote in Mobile
“without hindrance," and that there are no official obstacles in
the way of Negroes who wish to become candidates for election
to the Commission. Indeed, it was undisputed that the only
active “slating” organization in the city is comprised of Ne-
groes. It may be that Negro candidates have been defeated,
but that fact alone does not work a constitutional deprivation,
Whitcomb v, Chais, supra, at 1680; see Arlington Heights,
supra, at 268 and n. 15.*

Second, the District Court relied in part on its finding that

§5 of the Voting Rights Act of 1085 to the sfate watuts designating the
funetions of each Commissioner. 571 F. 2d, at 248, Bee n. 8, supra,

15 There buve been coly three Negro candidates for the City Come
mission, ol m 1973, According to the Distriet Court, the Negro cundi-
dates “were young, inexperienced, and mounted extremely limited eam-
paigns” and received only "modest support from the black eom-
mhnity, . . 423 F, Bupp., at 388,
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the persons who were elected to the Commission diseriminated
against Negroes in muniecipal employment and in dispensing
public services. If that is the case, those diseriminated
against may be entitled to relief under the Constitution, albeit
of a sort quite different from that sought in the present case,
The Equal Protection Clause proseribes purposeful diserimi-
nation because of race by any unit of state government, what~
ever the method of its election. But evidenee of diserimina-
tion by white officials in Mobile is relevant only as the most
tenuous and ecircumstential evidence of the constifutional
invalidity of the electoral system under which they attained
their offices.

Third, the Distriet Court and the Court of Appeals sup-
ported their conelusion by drawing upon the substantial his-
tory of officinl racial diserimination in Alabama. But past
discrimination cannot, in the manner of original sin, condemn
governmental action that is not iteelf unlawful. "‘The ulti-
mate guestion remains whether a discriminatory intent has
. been proved in & given case, More distant instances of official
 diserimination in other cases are of limited help in resolving

that question.

Finally, the District Court and the Court of Appeals
pointed to the mechanics of the ai-large electoral system it-
self as proof that the votes of Negroes were being invidiously
canceled out. But those features of that electoral system,
such as the majority vote requirement, tend naturally to dis-
advantage any voting minority, as we noted in White v.
Regester, supra. They are far from proof of a racially dis-
eriminatory purpose or intent upon the part of the appellants
in this cage,'®

3 According to the District Court, voters in the eity of Mobile ave
represented in the stute legislature by three state senutors, any one of
whom cen veto proposed loeal legidstion under the existing courtesy
rule, Likewise, & majority of Mabile’s 11-member House delegation cam
prevent A loeal bill from reaching the floor for debate, Unanimous
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For the reasons stated, the judgment is reversed and the
ease is remanded to the Court of Appeals for further pro-
eeedings consistent with this opinion.

It ig so ordered.

approval of n losal niespure by the ety delegation, on the other hand,
virtually assures passage. 424 F. Bupp., ot 397,

There wus evidence i this caze that several proposals that would have
altered the form of Mobile’s municipal government have been defeated
in the state legislature, including ot least one that woold have permitted
Mobile to govern lesif through s meyor and eity counsil with members
elected from mdividual districts within the eity, Whether it may be pou-
sthle ultimately to prove thar Mobile's present governmental and electoral
gystem has been retained for a raclally discriminatory purpose, we are 1o no.
position now to say,
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February 28, 19R0

77-184f City of Mobile v, Bolden
[

Dear Potter:

Following our recent telephone talk, I have
discussed Thurgood's Alissent more carefullv with my clerk,
David Stewart.

At my requegt he has reduced to a memorandum an
elaboration of the ideas sugqgested in vour draft footnotes,
together with some additional thoughts. Thurgood'™s dissent
is vulnerable when our decisions are properly applied, but it
is faciallv impressive. I think it warrants a full response.

Apart from my interest in having “"my side" prevail
in a case, I wview thls case as critical to the successful
governance of our cities. I know from experience that whollwv
without regard to minoritles, a ward syastem 1s detrimental to
good municipal government. If a decleion by this Court
reaquired wards, and that they be shaped to assure
proportional representation of identifiable "political
groups”, our cities could become jungles.

Sincerely,

Mr. Justice Stewart

lfp/ss






To: The Chief Justice
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Justice Brennan
Justive Shewart

Just : LT
Jusaf: ,W
Justlcg R hnquist

Justlcs Stavena

From: Mr., Justiocs Fhite
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1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 77-1844

City of Mobile, Alabama, et al., _
Appellants, On Appeal from the United

States Court of Appeals

v . for the Fifth Circuit.

Wiley L. Bolden et al,
[March —, 1980]

Mg, Juerice WHITE, dissenting.

In White v. Regester, 412 1. 8, 755 (1973), this Court unan~
imously held the use of multimember districts for the election
of state legislators in two counties in Texas violated the Equal
Protection Clause of the Fourteenth Amendment because,
based on a careful assessment of the totality of the ecircum-
stances, they were found to exclude Negroes and Mexican-
Americans from effective partieipation in the political proc-
esses in the counties. Without guestioning the vitality of
White v. Regester and our other decisions dealing with chal-
lenges to multimember districts by racial or ethnic groups, the
Court today inexplicably rejects a gimilar holding based on
meticulous factual findings and serupulous application of the
principles of these cases by both the District Court and the
Court of Appeals, The Court’s decision is flatly inconsistent
with White v. Regester and it cannot be understood to flow
from our recognition in Washington v, Daws, 426 T, 8, 220
(1976), that the Equal Proteetion Clause forbids only pur-
poseful discrimination. Both the District Court and the
Court of Appeals properly found that an invidious diserimi-
natory purpose could be inferred from the totality of facts
in this case. The Court’s eryptic rejection of their conclu-
gions ignores the principles that an invidious diseriminatory
purpose can be inferred from objective factors of the kind
relied on in White v, Regester and that the trial courts are in

Recirculated:

a special position to make such intensely local appraisals. /0, iendd 2o,
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Prior to our decision in White v, Regester, we upheld a
number of multimember districting schemes against constitu-
tipnal challenges, but we consistently recognized that such
apportionment schemes could constitute invidious diserimina-
tion “where the eircumstances of g particular case may
‘operate to minimize or ecancel out the voting strength of
racial or political elements of the voting population,'”
Whitcomb v. Chavis, 403 U, 8§, 124, 143 (1971), quoting from
Fortson v, Dorsey, 379 1, 8. 433, 439 (1965) ; Burns v, Rich-
grdson, 384 1, 8, 73, 88 (1966). In Whitcomb v. Chawis,
gupre, we noted that the fact that the number of members of
a particular group who were legislators was wot in proportion
to the population of the group did not prove invidious dis-
erimination absent evidence and findings that the members
of the group had less opportunity than did other persons “to
participate in the political processes and to elect legislators
of their choice.” Whitcomb v, Chaws, supra, at 149,

Relying on this principle, in White v, Regeater we unani-
mously upheld a district court’s conclusion that the use of
multimeinber districts in Dallas and Bexar Counties in Texas
viplated the Equal Proteetion Clause in the face of findings
that they excluded Negroes and Mexican-Americans from
effective participation in the political processes. With respect
to the exclusion of Negroes in Dallas County, “the District
Court first referred to the history of offhetal racial diserimina-
tion in Texas, which at times touched the right of Negroes
to register and vote and to participate in the democratic
processes.’  White v. Regester, 412 U. 8, at 786, The Dis-
trict Court aleo referred to Texas’ majority vote requirement
angl “place’” rule, "ueither in themselves iinproper nor invidi-
eus,” but which “enhanced the opportunity for racial dis-
erinination” by reducing legislative elections from the multi-
member district to “a head-to-head contest for each position,”
Ibid. We deemed more fundamental the District Court's
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findings that only two Negro state representatives had been
elected from Dallas County sinece Recoustruction and that
these were the only two Negroes ever slated by an grganization
that effectively controlled Demoveratic Party candidate slating.
ld., at TE6-767. We also noted the Distriet Court’s findings
that the Democratic Party slating organization was ingensi-
tive to the needs and aspirations of the Negro eornmunity and
that at times it had einployed racial cammpalgn tacties to defeat
candidates supported by the black community. Based on this
evitdence, the Distriet Court coneluded that the black commu-
nity generally was “not permitted to enter into the political
process in a reliable and meaningful manner” fd., at 767.
We held that “[t]hese findings and conelusions sre suthicient
to sustamn the Distriet Court’s judgmient with respect to the
Dallas multimember district and, on this recored, we have no
reason to disturb them.” fhid.

With respect to the exclusion of Mexican-Atoericans from
the politieal process in Bexar County, the District Court
referred to the continuing effects of a long history of invidious
digerimination against Mexican-Atnericans in edueation, eim-
ployment. economics, health, politics, and other fields, Id.,
gt 768. The impact of this discrimination, coupled with &
eultural and language barrier, made Mexican-Arerican par-
ticipation in the political life of Bexar County extremely diffi-
cult. Only five Mexiean-Awmeriean: had reprezented Bexar
County in the Texas Legislature since 1880 and the county’s
legislative delegation ‘‘was insuthciently responsive to Mex-
iean-Amerjcan interests,” Jfd., at 769, “Based on the total-
ity of the circumstances, the District Court evolved its
ultimate assessinent of the multimerber distriet, overlaid,
as it was, on the cultural abd econocmie realities of the
Mexican-American community in Bexar County and ite rela-
tionship with the rest of the county.,” Ibid. “[FJrom s
own apecial vantage point” the District Court concluded that
the muldtimember distriet invidiously exeluded Mexican-



TT-1844—DISSENT

4 MOBILE ». BOLDEN

Awmericans from effective participation in the election of state
representatives. We affirmed, noting that we were ‘ot
inclined to overturn theese findings, representing as they do s
blend of history and an intensely loeal appraisal of the design
and impact of the Bexar County multimember distriet in the
light of past and present reality, political and otherwise,” [Id.,,
at TOD-770.
II

In the instant case the District Clourt and the Court of
Appeals faithfully applied the principles of White v. Regester
in assessing whether the maintenance of a system of at-large
elections for the selection of Mobile City Commissioners
denied Mokile Negroes their Fourteenth and Fifteenth
Ammendment rights. Serupulously adhering to our admoni-
tion that “[t]he plaintiffs’ burden is to produce evidence to
support findings that the political processes leading to nomi-
nation and election were not equally open to participation by
the group in gquestion,” id., at 7686, the Distriet Court con-
ducted & detailed factual inguiry juto the openness of the
eaudidate selection proeess to blacks. The court noted that
“Moaobile blacks were subjected to massive pfficial and private
racial discrimination until the Voting Rights Aet of 1865"
and that “[t]he pervasive effects of past discrimination still
substantially affects black political participation.” 423 F.
Supp. 384, 387 (8D Ala, 1976). Although the District Court
noted that *[s]ince the Voting Rights Act of 1965, blacks reg-
ister and vote without hindranece,” the court found that “local
political processes are not equally open” to blacks, Deapite
the fact that Negroes constitute more than 35% of the popula-
tion of Mobile, no Negro has ever been elected to the Mobile
City Commission, The plaintiffs introduced extensive evi-
dence of severe racial polarization in voting patterns during
the 196(0's and 1970's with “white votimg for white and black
for black if a white i= opposed to a black” resulting in the
defeat of the black candidate or, if two whites are runming,
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the defeat of the white candidate most identifiedd with blacks,
Id., at 388, Regression analyses covering every city eommis-
gion race in 1965, 1069, and 1973, both the primary and gen-
eral election of the county comunission in 1988 and 1972,
selected school board raecs in 1962, 1866, 1070, 1972, and
1074, oity referendums in 1963 and 1973, and a countywide
legislative race in 1989 confirmed the existence of severe bloe
voting. [Id., at 388-388, Nearly every active candidate for
publie office testifipd that because of racial polacization “it is
highly unhkely that anvtime in the foreseeable future, under
the at-large system. that a black can be elected against s
while,” [Id.,, at 388 After single-member distriets wore
created in Mobile County for state legslative vlections, Yihree
blacks of the present fourteen inember Mobile County dele-
gation have been elected” Id, at 382, Based on the fore-
going evidenee, the Distriet Court found *that the atruecture
of the at-large election of eity comnissioners combined with
strong racial polarization of Mobile's electorate continues to
effectively discourage qualified black citizens from seeking
office or being elected thereby denying blacks equal aceess to
the slating or candidate selection process,” Ibid,

The Distriet Court also reviewed exiensive evidence that
the city commissipnera elected under the at-large system have
not been responsive to the needs of the Negro cormmunity.
The court found that city officials have heen unresponsive to
the interesls of Mobile Negroes in municipal employment,
appointments to boards and ecommittees, and the provigion of
munieipal services in part because of “the political fear of a
white backlash vote when blueck citizens’ needs are at stake.”
Id. at 382, The court also found that there is no olear-cut
state poliey preference for at-large electipns and that past dis-
crilnination affecting the ability of Negroes to register and to
vote “has helped preelude the effeetive participation of blacks
in the election =ystem today.” 7Fd., at 303, The adverse
impact of the at-large election system on minorities was found
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that under Washington v, Datis, supra, and Arlington Heights
v. Metropolitan Houging Development Corp,, 420 T, 8. 252
(1877}, “a showing of racially motivated disernnination is a
necessary elemnent” for a sueecssful claim of uneonstitutional
voting dilution under either the Fourteeuth or Fifteenth
Amengment. Nevett v. Sides, 571 F, 2d, at 219, 220. The
eourt concluded that the standards for proving uneonstitu-
tional voiling dilution outlined in White v, Regester were con-
gistent with the requirement that purposeful diserimination be
thown beeause they focua on factors that go beyond o sinuple
showing that nuuorities arc not represented i proportion to
their nuinbers i1 the general population, [Id, at 219-220,
n. 13, 222-224,

In its decision in the instant case the Court of Appeals
reviewed the Distriet Court's findings of fact, found themn not
to be clearly erroneons and held that they “compel the infer-
ence that [Mobile's at-large] systemn has been maintained
with the porpose of diluting the black vote, thus supplying
the element of intent necessary te establish a violation of the
fourteenth smendment, Vitlage of Arlington Hewghts v. Metro-
politan Houstng Development Corp,, 420 U, 8. 2562 (1977);
Washington v. Davis, 426 U, 8. 226 (1976). and the fifteenth
amendment, Wright v. Roclefeller, 376 T7, 8, 52 (1864).7 571
F, 24, at 245. The court obeerved that the District Court’s
“finding that the legislature was acutely conseious of the racial
conrequences of its distrieting policies,” coupled with the
attempt to assign diffevent functions to each of the three city
eommissioners “to lock in the at-large feature of the scheme”
constituted “direct evidenee of the intent hehind the main-
tenance of the at-large plan Id., at 246, The Court of
Appeals concluded that “the district eourt has properly con-
ducted the ‘sensitive ingquiry into such eiveumstantial and
divect evidenee of imtent se may be available’ that & court
must undertake in ‘[dletermining whether invidious dis-
eriminatory purpose was & mofivating factor' in the main=-
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of a diseriminatory purpose.” it holds that the evidence relied
upont by the courts below was “most assuredly insufficient to
prove an unconstitutionsl diseriminatory purpose in the
present case,” The Court apparently bases this holding on
the fact that there are no official obstacles barring Negroes
from registering, voting, and runnhing for office coupled with
ite conclusipn that noue of the factors relied upon by the
courts below would alone be sufficient to support an inference
of purposeful diserimination. The absence of official obstacles
to registration, voting, and running for office heretofore haa
never been deemed to insulate an electoral system from attack
under the Fourteenth and Fifteenth Amendments. In White
v. Regester, 412 U, 5, 755, there was no evidence that Negroes
faced official ohstacles to registration, voting, and running for
office, vet we upheld a finding that they had been exeluded
from effective participation in the political process in viola-
tion of the Equal Protection Clause because a multimember
distrieting scheme, in the context of racial voting at the polls,
waa being used invidiously to prevent Negroes from being
elected to public office. In Gomillion v. Lightfoof, 364 1. B,
330 (15868}, and Terry v. Adams, 345 U, 5. 481 (1953), we
invalidated electoral systems under the Fifteenth Amend-
ment not because they erected official obstacles in the path of
Negroes registering, voting or running for office, but because
they were used effectively to deprive the Negro vote of any
value, Thus, even though Mobile’s Negro community may
register and vote without hindrance, the system: of at-large
election of eity gominissioners may violate the Fourteenth and
Fifteenth Amendments if it is used purposefully to exclude
Negroes from the political process.

In condueting “an intensely local appraisal of the design
and impact” of the at-large election scheme, White v. Reges-
ter, 412 U, 8., at 789, the District Court’s deeision wag fully
consistent with our recognition in Washington v. Dawvis, 426
U, B, at 242 that “an invidious dizeriminatory purpose may
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often be inferred from the totality of the relevant facts
including the faet, if it is true, that the law bears more heavily
on one race than another,” Although the totality of the facts
relted upon by the Ihstrict Court to support its inference of
purposeful diserimination is even more compelling than that
present in White v. Regester, the Court today rejects the
inference of purposeful diserimination apparently hecause
each of the factors relied upon by the courts below is alone
insufficient to support the inference. The Court states that
the "fact [that Negro candidates have been defeated] alone
does not work a constitutional deprivation,” that evidence of
the unresponsiveness of elected officials "is relevant only as
the most tenuous and eircumstantial evidence,” that “the sub-
stantial history of official racial diserinnnation . . . [is] of
limited help” and that the features of the electoral system
that enhanee the disadvantages faced by a voting ninority
“are far from proof of & racially diseriminatory purpose.” By
viewing each of the factors relied upon below in isolation. and
ignoring the faet that racial bloe voting at the polls makes it
impossible to elect a black commissioner under the at-large
systern, the Court rejects the “totality of the eircumstances”
approach we endorsed in White v, Regester, 412 U, 8., at 766-
770, Washington v. Dawis, 426 17, 8, at 241-242, and Village
of Arlinglon Heights v, Metropolitan Housing Development
Corp,, 420 U, 5., at 266, and leaves the courts helow adrift on
uncharted seas with respect to how to proeeed on remand.

Because I believe that the findings of the Distriet Court
amply support an inference of purposeful iserimination in
violation of the Fourteenth and Fifteenth Amendments, T
respeetiully dissent,
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The City of Mobile, Ala., has since 1911 been governed by
a City Commission consigting of three members elected by
the voters of the city at-large. The question in this ecase is
whether this at-large system of municipal elections violates
the rights of Maobile's Negro voters in contravention of fed-
eral statutory or constitutional law.

The appelless brought this suit in the Federal Distriet
Court, for the Southern Distriet of Alabama as a class action
on behalf of all Negro citizens of Mobile® Named as de-
fendants were the city and its three ineumbent Commis-
sioners, who are the appellants before this Court. The
complaint alleged that the practice of electing the City Com-
missioners at-large unfairly diluted the voting strength of
Negroes in violation of § 2 of the Voting Rights Act of 1865,
of the Fourteenth Amendment and of the Fifteenth Amend-
ment. Following a bench trial, the District Court found
that the constitutional rights of the appellees had been vio-
lated, entered & judgment in their favor, and ordered that the

1 Approximately 8549 of the residents of Mobile are Negro.

270 Blat. 437, 42 T, B. C. §1973. The complamt also contained cluims
based on the First and Thirteenth Amendments and on 42 T, 8, C. § 1883
and 42 T, B, C, §1985 (3). Thoee claims have not been préssed in this
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City Commission be disestablished and replaced by a munice
ipal government consisting of a Mayor and a City Council
with members eleeted from single-member districts. 423 F,
Supp. 384" The Court of Appeals affirmed the judgment in
its entirety, Bolden v, City of Mobile, 571 F. 2d 238, agreeing
that Maobile's at-large elections operated to discriminate
against Negroes in violation of the Fourteenth and Fifteenth
Amendments, id., at 245, and finding that the remedy formu-
lated by the District Court was appropriate. An appeal was
taken to this Court, and we noted probable jurisdietion, —

U. 8. —. The case was originally argued in the 1978 Term,
and was reargued in the present Tenmn,
1

In Alabama, the form of municipal government & city may
adopt is governed by state law. Until 1911 cities not covered
by specific legislation were limited to governing themselves
through & mayor and city couneil! In that year, the Ala-
hama Legislature authorized every large municipality to
adopt a commission form of government.® Mobile estab-
lished ite City Commijssion in the same year, and has main-
tained that basic system of municipal government ever zince,

The three Commissioners jointly exercise all legislative,
executive, and administrative power in the municipality.
They are required after election to designate one of their
number as Mayor, a largely ceremonial office, but no formal
provision is made for alloeating specific executive or adminis-
trative duties among the three As required by the state

“FThe District Court has stayed itz orders pending disposition of ths
present appeal,

¢ Alabama Code, Chapter 11-43 {1875),

EAcl 281, 1911 Alabama Aets, at 330,

8Tn 1885 fhe Alabima Legislature enacted Act 823, 1965 Alubamn
Arts; at 1539, § 2 of which designated specific administrative tasks tg be
performed by each Commissioner and provided that the title of Mayor be
rotated mmonyg the three. After the present lawsuit was commenced, the
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law enacted in 1911, each candidate for the Mobile City Com-
mission runs for election in the city at-large for a term of
four years in one of three numbered posts, and may be elected
only by a majority of the total vote. This is the same basic
electoral system that is followed by literally thousands of
municipalities and other local govermmental units throughout
the Nation.'
II

Although required by general prineiples of judieial adminis-
tration to do so, Spector Motor Co. v, McLaughlin, 323
U. 8 101, 105: Ashwander v. TVA4, 207 U, 8. 288, 347
(Brandeis, J., coneurring), neither the District Court nor the
Court of Appeals addressed the complaint’s statutory claim—
that the Mobile electoral system violates § 2 of the Voting
Rights Act of 1965. Even a ocursory examination of that
elaim, however, clearly discloses that it adds nothing to the
appellees’ complaint.

Bection 2 of the Voting Rights Act provides:

“No voting qualification or prerequisite to voting, or
standard, practice, or procedure shall be imposed or ap-
plied by any State or political subdivision to deny or
abridge the right of any citizen of the United States on
account of race or color.”

Agsuming, for present purposes, that there exists a private

eity of Mobile belotedly submitted Act 823 to the Attomey General of the
United Statez under § 5 of the Voting Rights Act of 1865, 42 T, 8. C.
§1978¢. The Attorney Genernl objected to the legislation oo the ground
that the city had not shown that § 2 of the Aet would not have the effect
of abridging the right of Negroes to voie. No suit has been brought in
the Distrier Court for the District of Colwmbia to zeek clearance under
§3 of the Voting Righte Act und, sccordingly, §2 of Act 523 i3 in
abeyanes,

T According to the 1879 Munieipa] Year Book, most muonicipalitics of
over 25,000 people conducted at-large clections of their eity commisgoners
or council members ns of 1077, Id, at 98-80, It s reasonnble to suppose
than an even larger majority of other municipalities did so.
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right of action to enforee this statutory provision ® it is apparent
that the language of § 2 no more than elaborates upon that
of the Fifteenth Amendment,” and the sparse legislative -his-
tory of § 2 makes clear that it was intended to have an effect
no different from that of the Fifteenth Amendment itself.

Seetion 2 was an uneontroversial -provision in proposed
legiglation whose ather provisions engendered protragted dis-
pute. The House Report on the Bill simply recited that §2
“grants . . . 8 right to be free from enactment or enforees
ment of voting qualifications . . . or practices which deny or
ghridge the right to wvote on account of race or color.”
H. R. Rep. No. 439, 80th Cong., lst Sess., 23 (1065). Bee
glso 8. Rep, No. 162, pt. 3, 80th Cong., 1st Bess., 18-20
(19653). 'The view that this section simply restated the pro-
hibitions already contained in the Fifteenth Amendment was
expressed without contradiction during the Benate hearings,
Senator Dirksen indicated at one point that ll States, whether
or not covered by the preclearance provisions of §5 of the
proposed legiglation, were prohibited from diseriminating
sgainst Negro voters by &2, which he termed “almost a re-
phrasing of the 15th [Almendment.” Attorney General
Katzenhach agreed. See Voting Rights: Hearings on 8. 1564
before the Senate Committee on the Judiciary, 80th Cong.,
1at Bess., 208 (1863).

In view of the section’s language and its sparse but clear
legiglative history, it is evident that this statutory provision
adds nothing to the appellees’ Fifteenth Amendment claim.
YWe turn, therefore, to s consideration of the validity of the

Cf Aflen v. State Board of Elections, 353 T, & 544 Bud sec Trens-
emericn Morigoge Advisers, Ine. v. Lewte, — U, 8. —, —; Touche-
Rows dt Co. v, Redington, — T, 8, ——, —=,

8 Zretion 1 of the Fifteenth Amendment provides:

“The right of the citizeny of the United Btates to vote shall not be denied
of abridged by the Tnited States or by amry Btate on account of mee,
wolgr, or previcus condition of servitpde M
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judgment of the Court of Appeals with respect to the Fif-
teenth Amendment.
111

The Court's early decizsions under the Fifteenth Amend-
ment established that it imposes but one limitation on the
powers of the States. It forbids them to discriminate against
Negroes in matters having to do with voting. See Ezx parte
Yarbrough, 110 U, 8. 651, 665; Neal v. Delaware, 103 TU. 8,
370, 389-390; United States v. Cruikshank, 92 U. 8. 542,
555-650; United States v. Reese, 92 U. 8, 214. The Amend-
ment’s command and effect are wholly negative. “The Fif-
teenth Amendment does not confer the right of suffrage npon
any one,” but has “invested the citizens of the United Rtates
with 8 new constitutional right which is within the pro-
tecting power of Congress. That right is exemption from
diserimination in the exercise of the elective franchise on ac-
gount of race, color, or previous condition of servitude,” Id,,
at 217-218,

Our decisions, moreover, have made clear that action by a
Btate that is racially neutral on its face violates the Fifteenth
Amendment only if motivated by a diseriminatory purpose.
In Guinn v. United States, 238 U, 8. 347, this Court struck
down a “grandfather” clause in a state constitution exempting
from the requirement that voters be literate any person or
the descendants of any person who had been entitled to vote
before January 1, 1866. It was asserted by way of defense that
the provision was immune from siuecessful challenge, since a law
could not be found unconstitutional either “by attributing to
the legislative authority an oceult motive,” or “because of
conclusions concerning its operation in practical execution and
resulting diserimination ariging . . . from inequalities nat-
urally inhering in those who must come within the standard
in order to enjoy the right fo vote” JId., at 359. Despiie
this argument, the Court did not hesiiate to hold the prand-
father clause unconstitutional, because it was not “possible to
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discover any basis in reason for the standard thus fixed than
the purpose” to circumvent the Fifteenth Amendment. Id,,
et 365.

The Court’s more recent decisions confirm the principle
that racially diseriminatory motivation is & necessary ingredi-
ent of a Fifteenth Amendment violation. In Gomillion v.
Lightfoot, 364 U, 8, 339, the Court held that allegations of a
racially motivated gerrymander of municipal boundaries
stated a claim under the Fifteenth Amendment. The con-
stitutional infirmity of the state law in that caze according
to the allegations of the complaint, was that in drawing the
municipal boundaries the legislature was “solely concerned
with segregating white and colored voters by fencing Negro
citizens out of town 8o as to deprive them of their pre-existing
municipal vote.” J[Id., at 341. The Court made clear that in
the absence of such an invidious purpose, a State is constitu-
tionally free to redraw political boundaries in any manner it
chooses, [d., at 347.°

In Wright v. Rockefeller, 376 U, 8, 52, the Court npheld
by like ressoning a state congressional reapportionment stat-
ute against claims that distriet lines had been racially gerry-
mandered, because the plaintiffs failed to prove that the legis-
lature “waa either motivated by raeial considerations or in
fact drew the districts on racial lines”; or that the statute
“was the product of a state contrivance to segregate on the
basis of race or place or origing® Id., at 36, 58" Hee also

10 The Court hay repeatedly cited Gowmillion v, Lightfoot, 364 T 8, 148,
for the princple that wn mvidious purpose must be nddueed to support a
claim of unconstitutionality. Beo Personiel Adwdn’ of Massochusetts v,
Feeney, 42 T, B, 256, 272; Arlington Heghts v. Metropofitan Hownng
Corp,, 420 T, 5. 252 285, 266; Waoshington v, Deets, 496 T, 8, 224, 240,

U AR, JupTicr MaresHanL has elsewhers deseribed che far tport of the
Gomifltor end Wrght cased: "In the two Fifteenth Amendment redistrict-
ing cases, Wright v, Roekefeller, 378 T1. 8, 62 (I1064), dod Gomillion v,
Lightfoot, 363 U. 8. 145 (1880}, the Court suggested that legislative pur-
pospd alone i8 detorminarive, although langusge in both ewses may be
isnlared that seems {o approve some inguiry into effeet insofar se it eloc-
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Lassiter v. Northampton County Bd. of Elections, 360 U. 5.
45: Lane v. Wilson, 807 U, 3. 368, 275-277.

While other of the Court's Fifteenth Amendment decisions
have deslt with different issues, none has guestioned the neces-
gity of showing purposeful discrimination in order to show &
Fifteenth Amendment violation. The cases of Smith v, All-
wright, 321 U. 8. 648, and Terry v. Adams, 345 T, 8, 461, for
example, dealt with the question whether a State was so in-
volved with racially discriminatory voting practices as to
invoke the Amendment’s protection. Although their facts
differed spmewhat, the question in both eases was whether the
State was sufficiently implicated in the conduect of racially
exclugionary primary elections to make that discrimination an
abridgement of the right to vote by a State. Since the Texas
Democratic Party primary in Smith v. Allwright was regulated
by statute, and only party nominees chosen in a primary were
placed on the ballot for the general election, the Court con-
cluded that the state Democratic Party had become the
agency of the State, and that the State thereby had “en-
dorse[d], adoptfed], and enforce[d] the discmmination
against INegroes practiced by a party.” 321 U. 5., at 664

Terry v. Adams, supra, posed a more difficult question of
gtate involvement., The primary election challenged in that
case was conducled by a county political organization, the
Jaybird Association, that was neither authorized nor regulated
under state law. The candidates chosen in the Jaybird pri-
mary, however, invariably won in the subsequent Democratic
primary and in the general election, and the Court found
that the Fifteenth Amendment had been viclated. Although
the several supporting opinions differed in their formulation
of this conclusion, there was agreement that the State was

dates purpose  Beer v. United States, 425 U, 8. 130, 148 {Mansanry, T,
dissenting. )

Tho Covrt in the Weight case also rejected claimz made uncer the Equal
Protection Clause of the Fourteenth Amendment. See p. —, infro.



TT-1844—OPINION
B MOBILE #». BOLDEN

involved in the purposeful exclusion of Negroes from par-
ticipation in the electipn process.

The appellees have argued in this Court that Smith v
Altwright and Terry v. Adame support the conclusion that the
at-large system of elections in Mobile is unconstitutional,
reagoning that the effect of racially polarized voting in Mo-
bile is the same as that of a racially exclusionary primary.
The only characteristie, however, of the exclusionary primaries
that offended the Fifteenth Amenduent was that Negroes were
not permitted to vote in them, The diffieult question was
whether the “‘State ha{d] had & hand in"” in the patent dis-
erimination practiced by a nominally private organization.
Terry v. Adams, 345 TU. 8., at 473 (Fraokfurter, J.
coneurring ),

The answer to the appellees’ argument is that, as the Dis-
trict Court expressly found, their freedom to vote has not been
denied or abridged by anyone. The Fifteenth Amendment
does not entail the right to have Negro candidates elected, and
neither Smith v, Allwright nor Terry v. Adams contains any
implication to the contrary. "That Amendment prohibits enly
purposefully discriminatory denial or abridgment by govern-
ment. of the freedom to vote “on account of race, color, or
previous eondition of servityde.” Having found that Negroes
in Mobile “register and vote without hindrance,” the District
Court and Court of Appeals were in error in believing that the
appellants invaded the protection of that Amendment in the
present case,

Iv

The Court of Appeals also agreed with the District Court
that Mobile's at-large electoral system viclates the Equal
Protection Clause of the Fourteenth Amendment. There re-
mains for consideration, therefore, the validity of its judg-
ment on that scare,

A

.The claim that at-large electoral schemes unconstitutionally
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deny to some persons the Equal Protection of the Laws has
been advanced in numerous cases before this Court. That
contention has been raised most often with regard to multi-
meinber constituencies within a state legislative apportion-
ment system. The constitutional objection to multimember
districts is not and cannot be that, as such, they depari from
apportionment on & population basis in violation of Reynolds
v. Sums, 377 U. 8. 533, and its progeny. Rather the foeus in
such cases has been on the lack of representation multimems-
ber districts afford various elements of the voting population
in a systein of representative legislative democracy, “Cri-
ticism [of multimember distriets] is rooted in their winner-
take-all aspects, their tendeney to submerge minorities . . . ,
a general preference for legislatures reflecting community in-
terests as closely as possible and disenchantinent with politis
cal parties and elections as devices to settle policy differences
between contending interests” Whitcomb v. Chavis, 403
U. 8. 124, 158-159.

Despite repeated constitutional attacks upon multimember
legislative distriets, the Court has consistently held that they
are not unconstitutional per se, . g., White v. Regester, 412
U. 8. 755; Whitcomb v. Chavis, 403 U. B. 124; Kilgarin v.
Hill, 386 U. 8. 120; Burns v. Richardson, 384 U. 8. 73: Fori-
gon v, Doreey, 370 U, 8, 433* We have recognized, how-
ever, that such legislative apportionments could violate the
Fourteenth Amendment if their purpose were invidiously to
minimize or cancel out the voting potential of racial or sthnic
minorities, See White v. Regester, supra; Whitcomb v,
Chavis, supra; Burns v, Richardson, supra; Fortson v, Dorsey,

1 Wa have made clesr, however, that & court in formuolating an appor-
tionment plan a8 an exereise of ite equity powers should, oz a general
rule, not permit multimembor legislative disiricts, “[8]iogiemember dis-
tricts are to be preferred in court-ordered legslative apportionment plans
unless the court can articulate a ‘slngular combination of wnigue faetors'
that justifies a differemt result. Mohan v, Howell, 410 U. B, 816, 333
Connor v, Finch, 431 U, 5. 407, 415,
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supra. To prove such a purpose it is not enough to show
that the group allegedly discriminated against has not elected
repregentatives in proportion to its numbers, White v, Reg-
ester, supra, at —; Whiteomb v. Chavis, supra, at —. A
plaintifi must prove. that the disputed plan waa “conceived
or operated as [a] purposeful device[] to further racial dis-
eriinination,” Whitecomb v. Chatis, supra, at 149,

This burden of proof is simply one aspect of the basic prin-
ciple that only if there is purposeful diserimination can there
be & violation of the Equal Protection Clause of the Fourteenth
Amendment. Bee Washington v. Dawvis, 426 1. 8. 229; Vil-
lage of Arlington Heights v. Metropolitan Housing Develop-
ment Corp., 420 U, 8, 262; Personnel Adwm'r of Massachusetts
v. Feeney, 442 T, 8, 258. The Court explicitly indicated in
Washington v, Davis that this principle applies to claims of
racial diserimination affecting voting just ss it does to other
claiins of racial diseritnination, Indeed, the Court's opinign
in that case viewed Wright v. Rockefeller, supra, as an apt
iNustration of the principle that an illicit purpose must be
proved befpre & constitutional viclation can be found. The
Court said:

“The rule is the same in other contexts, Wright v.
Rockefeller, 376 TU. 8. 52 (1064}, upheld a New York
gongressional apportionment statute against claitns that
cistrict lines had been racially gerryvmandered. The
challenged districts were made up predominantly of
whites or of minority races and their boundaries were
irregularly drawn. The challengers did not prevail be-
eause they failed to prove that the New York Legislature
‘was either motivated by racial considerations or in fact
drew the districts on raecial lines'; the plaintifis had not
shown that the statute ‘was the product of a state con-
trivance to segregate on the basis of race or place of
origin,' [d., at 56, 58. The dissenters were in agree-
ment that the issue was whether the ‘boundaries |
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were purposefully drawn on racial lines’ Id, at 67.”
Washington v, Davis, supra, at 240,

More recently, in Arlington Heights v. Metropolitan Housing
Corp,, supra, the Court again relied on Wright v, Rackefeller
to illustrate the principle that “[p]roof of racially diserimina-
tory intent or purpose is required to show a viclation of the
Equal Protection Clause.” 429 U, 8, at 252, Although dicta
may be drawn from a few of the Court's earlier opinions sug-
gesting that disproportionate effects alone may establish a
elaim of uneonstitutional racial vote dilution, the fact is that
such & view is not supported by any decision of this Court.”
More importantly, such a view iz not consistent with the
meaning of the Equal Protection Clause as it has been under-
stood in a vamety of othér contexts mvaolving alleged racial
discrimination. Washington v, Dawis, supra {employment) :
Arlington Heights v, Metropolitan Housing Corp., supre
(zoning) : Keyes v, School Dhst. No, 1, Denver, Colo., 413
U. 8. 189, 208 (public schools) : Akins v. Texns, 325 U, 8. 398,
403404 (jury selection).

1 The dissenting opimion of Mu. Joerice MapsHALL reads the Cogrt's
epinian in Fertaon v, Doraey, 379 U, 8. 433, o say that o claim of votn
dilution under the Equal Proteelion Clause eould rest on either diverimi-
natory purpese or effeet.  Post, at 5. In faet, the Court explicitly re-
served this question and expressed no view conecrning it That chse (o=
volved solely a elsim, which the Court rejected, that w =tate legelative
Apportionment statute ereating some multimember distrists was constitu-
tionally infirm on its fuce,  Although the Court recognised that “designedly
or otlierwige," multimember disrricting sehemes might, under the ciroum-
gtaneces of o particulur cage, minimize the voting #frength of & recial group,
an issue g to the constitntionality of euch an arrangement “[w|as not
presented by the record,” and “our helding ha[d] no bearing on that
wholly separate question,” Id., ut 438,

The phrase “designedly or otherwize™ in which thiz dissenting opinion
places g0 much stock, was repeated, aluo in dictum, in Burms v, Richardsen,
B84 17, 8, 73, B8, But the ronstitutionnl chollenge to the mulimember
conatitnencies failed In that case beesuse the pluinniffs demonstrated
neither diseriminatory purpose nor effeet.  Fd, at 8800, and nn. 15 and
16.
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In only one case has the Court sustained & elaim that multi-
member legislative distriets unconstitutionally diluted the
voting strength of a discrete group. That case was White v,
Regester, supra. There the Court upheld & constitutional
challenge by Negroes and Mexican-Americans to parts of a
legislative reapportionment plan adopted by the State of
Texas. The plaintiffs alleged that the multimember distriets
for the two counties in which they resided minimized the effect
of their votes in viclation of the Fourteenth Amendinent, and
the Court held that the plaintiffs had been able to “produce
evidence to support the finding that the political processes
leading to nomination and election were not equally open to
participation by the group[s] in guestion.” 412 U. 8, at
T66-767, In so holding, the Court relied upon evidence in the
record that ineluded a long history of official diserimination
against minorities as well as indifference to their needs and
interests on the part of white elected officials. The Court
also found in each county additional factors that restricted the
sceess of minority groups to the political process. In one
county, Negroes effectively were excluded from the process
of slating candidates for the Deinocratic Party, while the
plaintiffs in the other county were Mexican-Awmericans who
“guffer[ed] a cultural and language barrier” that made “par-
ticipation in community processes extremely difficult, partic-
ularly . . . with respeet to the political life” of the ecounty.
Id., at 768 (footnote omitted).

White v, Regester is thus eonsistent with “the basic equal
protection pringiple that the invidious guality of a law
clainied to be racially diseriminatory must ultimately be
traced to & racially diseriminatory purpose’ Washington v,
Davis, 426 T, 8., at 240. The Court stated the constitu-
tional question in Whife to be whether the “multimember
districts [were] being uwsed invidiously to minimnize or cancel
ont the voting strength of racial groups,” White v. Kegester,
supra, at 765 (emphagis added), strongly indieating that only
a purposeful dilution of the plaintiffs” vote would offend the
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Equal Protection Clause Moreover, much of the evidence
on which the Court relied in that case was relevant only for
the reason that “offictal action will not be held unconstitu-
tional solely because it results in a racially disproportionate
impact.” Arlington Heights v. Metropolitan Housing Corp.,
429 10, 8., at 264-265. Of course, “[t]he 1mpact of the offi-
cial action—whether it ‘bears more heavily on ove race than
another,! Washington v. Davis, supra, at 242—may provide
an important starting pomnt.” Arlington Heights v, Metro-
politan Housing Corp., supra, at 266. But where the charae-
ter of a law is readily explainable on grounds apart from
race, as would nearly always be true where, as here, an entire
gystem of local governance is brought into gquestion, dispro-
portionate impact alone cannot be decisive, and courts must
look to other evidence to support a finding of diseriminatory
purpose. See ibid.; Washington v, Dovis, supra. at 242,

We may assume, for present purposes, that an af-large elee-
tion of gity officials with all the legislative, executive and ad-
ministrative power of the municipal government is constitu-
tionally indistinguishable from the election of & few members

¥ In Gafuey v. Cumming, 412 U, B, 735, a vase decided the same day us
White v. Regeater, 412 17, 8, 755 the Court interpreted both White and
the exrlier vote dilution ¢ases us turning on the existence of diceriminutory
FPITTHE
“State legislative districts may be equal or substontially equal in popula-
tion and still be vulnerable under the Fourteenth Amendment, A dis-
trictng statute otherwise weceptable. moy be invalid becduss it fencos out
B racial group =0 u4& to deprive them of their pre-existing municipal vate,
Gonatlien v, Lightfoot, 864 17 8, 3309 (108). A districting plan may
erente multimember distriets perfectly acceptable under equal popularion
gtandards, but invidiewsy diseriminatory because they are employed “to
minimize or eancel out the voting strengeh of raeil or political elements of
the voting population.” Fortson v, Dorsey, 379 17, 8, 433, £330 (10985).
Beo White v. Regeater, post, p. o8, Whitcomb v, Chavis, 403 T, 8, 124
(1971); Abate v. Mundt, 404 U, 8, at 184, n. 2; Burns v. Fichardeon,
384 T, B, nt 88837 Oafney v. Cummings, aupra, at 751 [emphasis
added),
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seemingly inconsistent findings that there were no inhibitions
against Negroes becoming candidates, and that in fact Ne-
groes had registered and voted without hindrance. 423 F.
Supp., at 387. Finally, with little additional discussion, the
District Court held that Mobile's at-large electoral systemn
was invidiously discriminating against Negroes in violation of
the Equal Protection Clause”

1 The only indieation given by the District Court of an inference that
there existed an invidicus purpose was the following stetement: “[i]t is
not r long step from the evetematic exclusion of blacks from juries which
is itgelf such an ‘unequal applieetion of the law . . | &8s to show inten-
tional dizerimination,” Aking v, Texge, 825 T, B 308, 404, |, | . to [the]
presenit putpess to dilute the black vote a8 evidenced in this case. Thers
is & ‘ourrent’ eondition of dilution of the black vote resufting from
intentional state legiclative ingetion which s aa effective ns the mtentional
state action referred to in Keyes [v, Sehool District No, 1, Denver Colo,
413 T, B, 180]." 423 F. Bupp,, ot 398,

What the District Court may have meant by this statement = upeertain,
In any event the analogy to the racially exclusionary jury edases appeats
mistaken, Those coses typically have mvolved o consistent pattern of
discrete official actions that demonstrated slmost to & mathematieal cer-
tninty that Megroes were being excluded from jumes because of their
race, Hee Castaneda v. Partida, 430 11, B, 452, 405407, and n, I7; Pation
v, Misnssippi, 532 1. 8, 463, 464 Pierre v. Louisiana, 300 T, 8, 354, 358,
Nerrie v, Alabomn, 264 U. 8, 587, 5B,

If the District Court meant by {tas statement that the existence of the
st-large electorul syetem was, like the systematie exclusion of Negroes from
juries, unexplainsble on grounds other than race, its inference is contra-
dicted by the history of the adoption of that svetem in Mobile, Alter-
natively, if the District Court meant that the state legislature miay be
presumed to have “intended” that there would be no Negro Commie-
sioners, simply because that was 5 foreseenble consequence of at-large
voting, it applied an incorreet legal standard. " ‘Diseriminatory pur-
pose’ , . . implies more than intent zs volitioh or intent ms awareness
of eonsequences. . . . It implies that the decisionmaker . . . selected or
reaffirmed & particular eouree of action et least in part ‘becavse of' not
merely ‘in spite of' its mdverse effects wpon an identifiahle group.”
Personnel Adm'r of Mese. v. Fepney, 442 T, 5. 256, 279 (footnotes
omitted}.
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In affirming the Distriet Court, the Court of Appesls ac-
knowledged that the Equal Protection Clause of the Four-
teenth Amendment reaches only purposeful diserimination,®
but held that one way a plaintiff may establish this illicit pur-
pose is by adducing evidence that satisfies the eriteria of its
decision in Zimmer v. McKeithen, supra. Thus, because the
appellees had proved an “apgregate” of the Zimmer factors,
the Court of Appeals concluded that a diseriminatory purpose
had been proved. That approach, however, is inconsistent
with our decisions in Washington v, Dawis, supra, and Arling-
ton Heights, supra, Although the presence of the indicia
relied on in Zimmer may afford some evidence of a discrimina-
tory purpose, satisfaction of those criteria is not of itself sufli-
cient proof of such a purpose. The so-called Zimmer criteria
upon which the District Court and the Court of Appeals
relied were most assuredly insufficient to prove an unconstitu-
tionally discriminatory purpose in the present case.

First, the two courts found it highly significant that no
Negro had been elected te the Mbobile City Commission.
From this fact they concluded that the processes leading to
nomination and election were not open equally to Negroes.
But the Distriet Court's findings of fact, unquestioned on ap-
peal, make clear that Negroes register and vote in Mobile
“iwithout hindrance,” and that there are uo official obistacles in
the way of Negroes who wish to become candidates for election
to the Commission. Indeed, it was undisputed that the only
active ‘'slating” organization in the city is comprised of Ne-
groes, It may be that Negro candidates have been defeated,
but that fact alone does not work a constitutional deprivation.

18 The Court of Appeuls expressed the view that the Titriet Court’s
finding of discrimination in light of the Zimmer eritetia was “hultresed™
by the faot that the Attorney General had interposed an ohjeetion under
£5 of the Voting Righta Aet of 1985 to the state statute designating the
functions of each Commissioner. 571 F. 2d, at 246. Hee n, 8, supro.
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Whitcomb v. Chawis, supra, at 160; see Arlington Heights,
gupra, at 266, and n, 15.""

Becond, the Distriet Court relied in part on its finding that
the persons who were elected to the Comunission diseriminated
against Negroes in municipal employment and in dispensing
public services. If that is the case, those diseriminated
againgt may be entitled to relief under the Constitution, albeit
of a sort quite different from that sought in the present case,
The Egual Protection Clause proseribes purposeful diserimi-
nation because of race by any unit of state government, what-
ever the method of its election, But evidenee of diserimina-~
tion by white officials in Mobile is relevant only as the most
tenuous and eircumatantial evidence of the constitutional
invalidity of the electoral system under which they attained
their offices®

Third, the Distriet Court and the Court of Appeals sup-
ported their conclusion by drawing upon the substantial his-
tory of officeial racisl diserimination in Alabama. But past
diserimination cannot, in the manner of original gin, condemn
governmental action that iz not itself unlawful. The ylti-
mate question remaing whether a diseritninatory intent has
been proved in a given case. More distant instances of official
diserimination in other cases are of limited help in resolving
that guestion,

Finally, the District Court and the Court of Appeals

1 Thore bave been only three Negro candidates for the City Com-
mission, ull in 1973,  Aecording to the Distrier Court, the Negro candidates
“were yvoung, inexperienced, and mounted extremely hmited campaigns"
and reeeived only "modest support from the black community. . . 7 483
F. Bupp, at 388,

W Among the diffienlftie: with the Thetraet Court’s view of the evidence
was itg fuilure to identify the stute officialy whose intent it eonsidersd rele-
vant in asseasing the invidiousness of Mohile®s svatem of governinenl, To
the extent that the inguiry shoold properly focus oo the state legisature,
ese m, 21, dmfra, the actions of unrelated governmental officials wonld be,
of eonrse, of questionable relevanee.
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pointed to the mechanies of the at-large electoral system it-
gelf as proof that the votes of Negroes were being invidiously
canceled out. But those features of that electoral system,
such as the majority vote requirement, tend naturally to dis-
advantage any voting minority, as we noted in White v.
Regester, supra. They are far from proof of a racially dis-
eriminatory purpose or intent upon the part of the appellants
in this case.™

B

We turn finally to the arguments advanced in Part T of
Mg, Jusmice Marsmawn’s dissenting opinion. The theory of
this dissenting opinion—a theory much more extreme than
that espoused by the Distriet Court or the Court of Appeals—
appears to be that every “political group,” or at least every
such group that iz in the minority, has & federal constity-
tional right to elect eandidates in proportion to its numbers,
Moreover, & political group's “right” to have ita candidates
elected is said to be a “fundamental interest,” the infringe-
ment of which may be established without proof that a Siate
has acted with the purpose of impairing anybody's access to
the political process. This dissenting opinion finds the

2 According to the Distriol Court, voters in the city of Mobile ure
represented in the state legialature by three state senators, any one of
whom ean yeto proposed local legislation under the existing eourtesy
rule. Likewize, 2 majority of Mobile's 11-member Hotize delegation ean
prevent a local bill from reaching the floor for debate, Unanimous
approval of & loeal measure by the city delegation, on the other hand,
vittually aswures passage. 428 F. Bupp., st 387,

There was ovidence in this ease that aeveral proposals that would have
altered the form of Mobile’s municipal governmeni have been defeated
in the atate legidlature, including at least ene that wonld heve permitted
Mobile to govern iteelf through & mayor and ¢ty eoumeil with members
elected from individval distriets within the city. Whether it may be pos-
gible ultimately to prove that Mobile's present governmental and electoral
systern hae heen retamed for o racially diseriminatory purpose, we are In pe
position now to 8ay.
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“right” infringed in the present case because no Negro has
been elected to the Mobile City Commigsion,

Whatever appeal the dissenting opinion’s view may have
as & matter of political theory, it is not the law. The Equal
Protection Clause of the Fourteenth Amendment does not
require proportional representation as an nnperative of poli-
tieal organization, The entitlement that the dissenting opin-
ion assumes to exist simply is not to be found in the Consti-
tution of the United States,

It iz of course true that a law that impinges upon a funda-
mental right explicitly or implicitly secured by the Constitu-
tion is presumptively unconstitutionsl. See Shapiro v,
Thompson, 304 17, 5. 618, 634, 635; id,, at 642644 (coneur-
ring opinion), See also San dntonio Ind, School District v,
Rodriguez, 411 U, 5. 1, 17, 30-32. But plainly “[i]t is not
the provinee of this Court to ereate substantive econstitutional
rights in the name of guaranteeing equal protection of the
laws,™ i, at 33. Bee Lindsey v, Normet, 405 U. 8, 30, T4;
Dandridge v. Williams, 397 U. 8. 471, 4835, Accordingly,
where & gtate law does not impair a right or liberty proteeted
by the Constitution, there is 1o oceasion to depart from “the
pettled mode of constitutional analysis of legislat[ion] . . .
involying questions of economie and soecial policy,” San An-
tonio Ind. School District w. Rodriguez, supro, at 339
Mg. Jusrice MamrsmHaLL's dissenting opinion would diseard
these fixed prineiples in favor of a judieial inventiveness that
would go "far toward meking this Court a ‘super-legislature,’ "
Shapiro v, Thompson, supra, at 855, 661. We are not free to
do so.

Almost a hundred vears ago the Court unanimously held

2 Pho presimption of constitutional validity that underlies the settled
mode of reviewing legislution disappears, of course, if the law under ron-
gideration creates elassos that, in o constitutional sense, are wiherently
“guspect." Bee Jtrawder v. West Virginin, 100 U1, 5. 303; see slso Lock-
port v, Oitizerna for Community Action, 430 T, 8, 258; MrLaughlin v,
Florida, 379 U. B. 184,
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that "“the Constitution of the United States does not confer
the right of suffrage upon any one. . . . Minor v. Happer-
sett, 21 Wall, 162, 178, See Lassiter v. Northampton County
Bd. of Elections, 360 T. 8. 45, 50-51. It is for the States “to
determine the conditions under which the right of suffrage
may be exercised . , . . absent of course the diserimination
which the Constitution condemns,” ibid. It is true, as the
dissenting opinion states, that the Equal Protection Clause
confers a substantive right to participate in elections on an
equal basis with other qualified voters. Bee Dunn v. Blum-
stein, 405 T, 8. 330, 336; Reynolds v, Sims, 377 U. 8. 533, 576.
But this right to egual participation in the electoral process
does net protect any “political group,” however defined, from
electoral defeat.™

The dissenting opinion erroneously discovers the asserted
entitlement to group representation within the “one person-
one vote” principle of Reynolds v. Stme, supre, and its pro-

% The basic fallacy in the diseenting opinion's theery i ilostrated by
smnlogy to w defendant’s right under the Bixth sod Fourreenth Amend-
ments to & trisl by o jury of his peers in o crimingl case,  See Duncan ¥
Lowwiong, 391 U, 8, 145, That right, expressly conferrs] by the Con-
gtitution, ia cerrainly “fundamental” as that word b used in the diventing
opinion,  Moreover, under the Egual Proteetion Clause, « defendant has
& right 1o reguire that the State not exclode from the jury members of his
ruce. Sen (osteneda v, Partida, 430 17, 8 482, 403, But “[i]airiess in
pelection has never been held to require proportionsl representotion of
Tapes upon & jury,” Afims v, Teres 325 T, B, 308 403; nor hes the de-
femdant mny “right to demand that members of hie ravs be ineluded;™
Aleparader v, Lovisiang, 405 UL 8, 6256, 8284628,  The absence from a jury
of persona belonging to racial or gther cognizable groups offends the Con-
gtitution only “if {f resillz from purposeful diserimnation.’”  Costeneda v,
Partada, supra, at 483, Bee Alerander v, Loustang, suprg; soe also Wash-
ington v. Davis, 420 TJ, 8, 220, 23%-240. Thus, the fact that there is &
conatititional right to w syetem of Jury selection thut 1= not purposeiully
excluzsionnry does not entail a right o0 & jury of any particulsr racial
pomposition,  Likewise, the fact that the Feusl Protection Clhuse confers
& right to participate n elevtions on un egual basis with other gualified
voters does not entuil & right to have onels candiciles prevadl,
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geny.®™ Those cases established that the Equal Protection
Clayse guarantees the right of each voter to “have his vote
weighted equally with those of all other citizens,” Id, at
576, The Court recognized that a voter's right to “have an
equally effective voice” in the eleetion of representatives is
impaired where representation is not apportioned substan-
tially on a population basis. In such cases, the votes of per-
gons in more populous districts carry less weight than do
those of persons in smaller districts. There can be, of course,
no claim that the “one person-one vote” prineiple has been
violated in this case, because the city of Mobile is & unitary
eloctoral distriet and the Coinmission elections are condueted
at-large. It ia therefore obvious that nobody's vote has been
“diluted” in the sense in which that word was used in the
Reynolds case,

The dissenting opinion places an extraordinary interpreta-
tion on these decigions, an interpretation not justified by Reyn-
olds v. Sims iteelf or by any other decision of this Court. It
is, of course, true that the right of a person to vote on an

#* The diesenting opinion also relies upon several decisions of this Court
that have held constitationplly nvelid various voter eligihality reguire-
meits: Dnn v, Blumstecn, 405 11, 8. 330 (length of recidence refuire-
iment]; Evans v. Cornman, 308 1L 2, 410 (exclusion of regident military
pereonnel) ; Kreager v. Union Free School District, @05 17, 8, 621 {prop-
erty or stutis requirement); Harper v, Virginia Boord of Elections, 383
T. B 8683 (poll tax requirernent). But there i in this case no attack
whatover upon any of the voter eligibility requirements in Mobile, Nor
do the citerd ciees contain implicit support for the position of the dissent-
ing opmion. They stand simply for the propoation that "if & challenged
ginte statirte grantz the right to vote to sotue bony fide reddents of requi-
gite uge and citizenshy and deéndes the frunelnse to others, the Court must
determine whether the exclusions are neesssary to promote a compellng
gtate intersst.” Kramer v, Urdod Free School District, supra. st 627,
It s diffteult to pereerve uny sinilirity between the exclnded person’s
right to equul electoral portieipation in the cited cases, and the right
asserted by the dissenting opimion in the present case, aside from the fact
that they both in some way fnvolve voting.
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equal basis with other voters draws much of its significance
from the political assgciations that itz exercise reflects, hut
it s an altogether different matter to conclude that political
groupe themselves have an independent constitutional elaim
to representation.”® And the Court's decisions hold squarely
that they do not. Ree Inited Jewish Organizations v. Carey,
430 U, 5, 144, 166-167; d., at 179-180 {concurring opinion) ;
Whatcomb v. Chows, 4083 U, 8. 149-150, 153-154, 156-157;
White v. Regester, 412 1, 8, 755, 765-T66.

The fact is that the Court has sternly set its face apgainst
the elaim. however phrased, that the Constitution somehow
guarantess proportional vepresentation. In Whitcomb w.
Chavis, 403 U, 8, 124, the trial court had found that a multi-
member state legislative district had invidiously deprived
Negroes and poor persons of rights guaranteed them by tho
Constitution, notwithstanding the absence of any evidence
whatever of discrimination against them, Reversing the trial
gourt, this Court said:

"The District Court’s holding, although on the facts of

2Tt fa difficult to pereeive how the implications of the dissenting opin-
ion’s theory of group represcntation could rathonally be cabined, Indeed,
certain preliminamy practical guestions immedintely come to mind: Can
only members of a minority of the voting population o g perticular munic-
ipality be membeors of a “political group?” How lurge must o “group”
be to be o "political group®™ Can wny "group” ecall itzelf o “political
gronp ™ If not, who 8 to say which “gromps™ are “political groupe?™
Can o quulified voter belong to more thun ooe “politienl gromp?” Can
there be more than gne “political groupy™ among white voters (¢, g., Irisli-
Amerean, Haliun-American, Polish-American, Jews, Catholics, Protes-
tants) ! Can there be more than one “political group” smong nonwhite
voters? Do the answem to any of these guestions depend upon the pur-
timibar dempgraphic composition of a given cify? TUpon the total sjze
of jta voling population? Tpoen the size of it poverning body? Upon ile
form of government? Tpon its history? Tte geoprophie loeation? The
fact that even thess prelimingry questions may be lorgely unanswerahlo
suggests some of the sopceptun] and practical fallseies in the constitu-
tional theory espoused by the dissenting epinion, putting to one side the
total abeence of support for that theory o the Constiturion itself,
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this case limited to guaranteeing one racial group repre-
sentation, is not easily contained. Tt is expressive of the
more general proposition that any group with distinetive
intereats must be represented in legslative halls if it is
nuinerous enough to coinmand at least one seat and repre-
gents g majority living in an ares sufficiently compact to
congtitute a single-miember district.  This approach
would make it difheult to reject elaiins of Demoerats, Re-
publicans, or membera of any political organization in
Marion County who live in what would be safe districts
in 8 gmgle-member distriet system but who in one year or
another, or year after year are subinerged in a one-sided
multi-member district vote. There are also union ori-
ented workers, the university community, religious or
ethnic groups oceupying identifiable areas of our heter-
ogenepus cities and urban areas. Indeed, it would be
difficult for a great many, if not most, multi-member dis-
tricts to survive analysis under the Distriet Court's view
unless combined with soine voting arrangement such as
proportipnal representation or cumulative voting aiined
at providing representation for minority parties or inter-
epts. At the very least, affirmance of the Distriet Court
would spawn endless litigation coneernming the multi-
member distriet systems now widely emploved in this
country.” Whitcomb v. Chaws, supra, at 156-157 (foot-
notes omitted), '
v
For the reasons stated, the judgment is reversed and the
case is remanded to the Court of Appeals for further pro-
ceedings consistent with this opinion.
It ig 8o ordered.
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The Distriet Court in both of these cases found that the
challenged multimember distrieting schemes unconstitutionally
diluted the Negro vote. These factual findings were upheld
by the Court of Appeals, and the majority does not question
them, Instead, the Court holds that districting schemes do
not violate the Equal Protection Clause unless it is proved that
they were enacted or maintained for the purpose of minimiz-
ing or canceling out the voting potential of a racial minority,
The Court requires plaintiffs in vote-dilution cases to imeet
the stringent burden of establishing discriminatory intent
within the meaning of Washington v, Davis, 426 U, §, 220
(1976) ; Village of Arlington Heighte v, Metropolifan H ousing
Development Corp., 420 T, 8, 252 (1977); and Personnel
Administrator of Mass. v. Feeney, 442 T, 8, 256 (1979), In
my view, our vote-dilution degisions require only a showing of
diseriminatory impact to justify the mvalidation of g multi-
member districting scheme, and, because they are premised
on the fundamental interest in voting protected by the
Fourteenth Amendment, the diseriminatory-impaet standard
adopted by them is unaffected by Washington v. Davis, suprao,
and its progeny. Furthermore, an intent requirement is
inconsistent with the protection against denial or abridgement
of the vote on account of race embodied in the Fifteenth
Amendment and in § 2 of the Voting Rights Act of 1965, 42
.8 C 519732 1f, however, proof of diseriminatory intent
is now to be necessary to support a vote-dilution claim, I
would impose upon the plaintiffs a standard of proof less rigid
than that provided by Personnel Administrafor of Mass, v,
Feeney, supra.

I
The Court does not dispute the proposition that multimem-

3T wgrea with the Court, soe ante, af 3-5, that the prehibition on denial
or infringement of the right to vole contained in § 2 of the Yoting Rights
Act, 42 T, B C. § 1973, contsins the same standard as the Fifteenth
Amendment, T disagree with the majority's construction of thet Amend-
ment, however, Bee Part IT, éafre.



T7-1844 & 7A-357—DISSENT
MOBILE ». BOLDEN a

ber districting can have the effect of submerging electoral
minorities and overrepresenting electoral majorities® It is
for this reason that we developed a atrong preference for

1 The Court does not quarrel with the genernlization that in many in-
stanees an eleetorsl minority will fare worse under multimember diztricting
than unnder single-member districting. Multimember districling greatly
enhances the opporfunity of the majority political faction to elest all
representatives of the distriet. Im contrast, if the multimember district is
divided into several single-member districts, an electoral minority will have
a better chonee to eleet a condidate of ite choice, or at least to exert greater
politieal Influenge. Th Is obyious that the greater the degree to which
the elestorn] minomty 1= homogenecus and insulsr and the greater the
degree that blee voting oceur= along majority-mingrity lines, the greater
will be the extent to which the minority's voting power ik diluted by mmlti-
member districting Ses E. Bunfield and J. Wilson, City Polities $1-0¢,
A03-305 (1963); H. Dixonm, Demovratie Representation 12, 476484, 505
327 (1968) , Bonapfel, Minority Challenges to At-Targe Hlections: The
Dilution Problem, 10 Ga, L. Fev, 363, 355-3680 (1076); Derfner, Racial
Discriminniion and the Right to Vote, 26 Yand, L. Rev, 523, 553555
{1872} ; Comment, Effective Representation and hMuoltimember Dhstricts,
65 Mich, L. Rov, 1677, 1677-1879 (1070)., Reecent empirical etudies hove
dosomented the validity of fhiz geperalization. Ses Perry and Dye, Tha
Dhacrminatory Effects of At-Large Elections, 7 Fla. 8t T, L. Rev. 85,
113122 (19791 ; Jones, The Impact of Local Election Systetns on Black
Politienl Representation, 11 Urb. A, Q. 345 (1974); Kamig, Black
Resourcen and Cily Council Representation, 41 J. Pol 13¢ (1579);
EKarnig, Black Representation on City Councila: The Impret of Distriey
Eleotions and Sociceconomic Factors, 12 Urb, Af, Q. 223 (1976} ; Sloan,
“Good Government” nnd the Polities of Race, 17 Soe. Prob, 161 (1968):
The Impaet of Municipal Reformism: A Bymposium, 53 Soc, S, Q. 117
(1975},

The clectorn] sehemes i thesn eses Involve majoriiv-vote, nombersd-
post, and staggered-term requirements. See Bolden v. Uity of Mobile, 423
F. Bupp. 384, 286357 (8D Als. 1876}; Willioine v. Broum, 4258 F. Bupn.
1123, 1126-1127 (BD Al 1976). These elestoral rules exacerbate the vote=
dilutive effeets of moltimember distrieting. A teguirement that o eandi-
date must win by a majority of the vole forces & minoily candidate whe
wing & plurality of voles in the general election (o epgage in & run-off
eleetion with his nearest competitor.  If the competitor is 4 member of the
dominent politieal {action, the mmnority randidale stands little chanee of
winning in the serond election, A reguirement that each candidate muet
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single-member distrieting in court-ordered reapportionment
plans. See ante, at 8, n, 10, Furthermore, and more impor-
tant for present purposes, we decided a series of vote-dilution
cases under the Fourteenth Amendment that were designed to
protect electoral minorities from prepisely the combination of
electoral lawe and historical and social factors found in the
present cases® In my view, the treatment of these cases in

run for & purtieplar “place” or “post” creates head-to-head contests that
minority candidates cannot survive, When 4 number of posations on &
governmental body are to be chosen in the same election, members of &
minority will inerease the likelihood of elestion of a favorite candidmte by
voting only for him. If the remsinder of the electorate splita itz yotes
among tha other candidates, the minority's eandidate might well be eleetad
by the minority's “single-shot voting.” If the termw of offive holders are
staggered, the opportunity for smgle-shot voting & deereased,  Bew Cify of
Reme v, [nited Stetes, — 17, 8, — (1880} ; Zimmer v. McKeithen,
485 F, 24 1207, 1308 (CAS 1873) {en banc), efi'd on ofher grounds sub
nom. East Corroll Parish School Bd, v. Murshall, 424 T, 3, 630 (1678)
{per curlam) ; Bonupfel, supra; Derfner, supra.

4 The Court notes thet at-large elections were nstituted in cities a8 8
reform measute to correet corruption and ineffickency in munisipal govern-
ment, and suggests that it “may be a rash assumption™ to apply vote-dilu-
tioh ecncepta to o munieipal government elected m that fashion. See
ande, ot 13, ond n. [5,  To the contrary, loeal governments are not exempt
from the epnstitutional requirement to adopt Tepresentationsl districting
epeuring that the votes of each citizen will have equal weight, Avery v,
Midlend Cownty, 390 U. B, 474 (1068), Indeed, in Beer v. Tnited States,
425 U, 8. 130, 142, n. 14 (1976), snd Abate v, Mundt, 403 T. 5, 152, 1H,
n. 2 (1071), we assumed that our vote-dilution doctrine applied to loeal
EOVETTHNENTH,

Furthermore, though mumicipaiities must be accorded some diacretion
in arranging their sffairs, see Abate vi Mundt, supra. there s all the more
yeapon to serutiplze nssertione thet mypicipal, mther than Btate, molti-
member districting dilutes the vote of an electoral minority;

“In statewide elections, it iz possible that o large mmority group in one
multi-member distriet will be gnable to elect any legislators, whils g
another multi-member district where the ssme group 18 & slight mojoriny,
they will elect the entire alate of legislators, Thug, the multi-member
electoral «vtom may hinder & group in one distriet but preve an advan-
tage in unother. In at-large elections in citiss thiy =wmot posdble. Thers
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We reiterated these words in Burna v, Richardson, 384 1,8,

78 (1966), interpreted them as the correct test to apply to

vote-dilution elaims, and described the standard as one

involving “invidious effect,t id., 8t 88. We then held that

the plaintiffe had failed to meet their burden of proof;
“[Tlhe demonstration that a particular multi-member
scheme effeets an invidioys result must appear from gvi-
dence in the record. . . . ‘That demonstration was not
made here, In relying on conjecture as to the effects of
multi-member districting rather than demonstrated fact,
the eourt acted in & manner more appropriate to the hody
responsible for drawing up the districting plan, Specula-
tions do not supply evidence that the multi-member dis-
tricting was designed to have or hed the iividious effect
necesgary to a judgment of the unconstitutionality of the
distrieting,” [d,, at 58-89 (emphasiz added) (footnote
omitted),

It could not be plainer that the Court in Burns considered
disoriminatory effect a suffieient condition for invalidating a
multimember districting plan,

In Whitcomb v, Chavig, 403 U, 8. 124 (1871), we again
repeated and applied the Fortson standard, id, at 143, 144,
but determined that the Negro community’s lack of success
at the polls was the result of partisan polities, not racial vote
dilution. [Id,, at 150-155. The Court stressed that both the
Demoeratic and Republican parties had nominated Negroes,
and several had been elected. Negro candidates lost only
when their entire party slate went down to defeat. Fd., at 150,
nn, 28-30; 152-153. In addition, the Court was impressed
that there was no finding that officials had been unresponsive
to Negro concerns, fd., at 152, n. 32,155,

8 Az the majority notes, see gufe, al 10, we ndicated in Whitcomb v,
Chavie, 405 1L 2 B 149 (1971), thut muliandmber districts wem
unconetitational i they were “ronceived of apernted us purposeful devices
to further racial or econopie discrimination.” The Court in Whiteemb did
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More recently, in White v, Regester, 412 U, 5. 755 (1973),
we invalidated the challenged multimember districting plans
because their characteristics, when ecombined with historical
and social factors, had the diseriminatory effeet of denying
the plaintiff Negroes and Mexican-Americans equal access to
the political process. [Fd., at 7068-770. We stated that

“it 1s not enough that the racial group allegedly diserimi-
nated against has not had legislative seats in proportion
to its voting potential. The plaintiffs’ burden is to pro-
duce evidenee to support findings that the political proe-
esses leading to nomination and election were not equally
open to partieipation by the group in guestion—that ita
members had less opportunity than did other residents in
the distriet to participate in the political processes and to
elect legislators of their choice,” [d., at 760,

We held that the three-judge Distriet Court had properly
applied this standard in invalidating the muoltimember dis-
tricting schemes in the Texas counties of Dallas and Bexar.,
The Distriet Court had determined that the characteristics of
the challenged electoral systems—multilnember districts, a
majority-vote requirement for nomination in a primary elec-

not, however, suggest that discriminatory purpese was a pecessary condis
tion for the ipvalidation of multitnember districting. Cur deesion m
Whitcomb, id., ot 142, ackoowledged the contmouing validity of the dis-
erirginatory impaet test adopted in Fortson v, Dorgey, 37% 17, 8. 433, 430
£1965), snd restated it as reguiring pluintiffs ta prove that “multi-member
districts unconstitutionally eperate to dilute or eaocel the voting strength
of racial or political elements” Whiteomb v, Chavis, supra, at 144
{emphasis added).

Abote v, Mundt, 403 U. 8, 1582 (1071), decided the same day us Whit-
eomb, provides further evidence that Whiteomb did not alter the discrimi-
notory-effectz standurd developed in earlier cazes. In Abate, suprn, at
184, 1. 2, we rejected the argument that & multimember districting scheme
had a wvote-dilutive effect becatse “|pletitionsrs . . . have not shown
that thess multimember districts, by themselves, operate to impair the
voting strength of particulsr mewl or political elements | , . , ses Burng v,
Bickaydson, B84 11, B, 73, 88 (1964)
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tion, and a rule mandating that a candidate running for a
position in a multimember distriet must run for a specified
“place” on the ticket—though “neither in themselves improper
nor invidious,” reduced the electoral infuence of Negroes and
Mexican-Americans. [d., at 766.° The District Court identi-
fied & number of social and historical factors that, when com-
bined with the Texas electoral structure, resulted in vote dilu-
tion: (1) a history of official raecial diserimination in Texas,
including diserimination mhibiting the registration, casting of
ballots, and political partieipation of Negroes; (2) proof that
mingrities were still suffering the effects of past diserimination;
(3) a history of gross underrepresentation of minority inter-
eats; {4) proof of official insensitivity to the needs of minority
"eitizens, whose votes' were not needed by those in power:
(5) the recent use of racial eampaign tacties; and (6) a cul-
‘tural and language barrier inhibiting the participation of
Mexican-Americans. Id., at 766-770. Based "on the totality
" of the circumstances,” we affirined the Distriet Court's eoneclu-
sion that the vse of multimember distriets exeluded the plain-
tiffs “from effeetive participation in political life.” [Id., at
708.7

¢ See . 3, Hatro.

T White v, Regester, 412 T, 5 755 (1073). makes clear the distinction
betwern the concepte of vote dilution nhd proportiomal repressntation
We haye held that, in order to prove an allegation of vote dilution, the
plaintiffs must show more than sAmply that “they have been umable Lo
elect enndidates of their choiee, See White v Repester, supro. at T85-700;
Whitcemb v, (Thavis, 405 U. 8, 124, 148-150, 163 (1871)." The Consti-
tution, therefore, does not contnin any requirement of proportional repres
semtation. Of, United Jewish Organdeations v. Carey, 430 T. B, 144
(1877} ; Gaffney v. Cummdags, 412717, 3, 733 (1973). When oll that is
proved s mere lack of suecess at the polls, the Court will not presume that
members of o political minorty have suffered an impermisible dilution of
politicnl power. Rather, 1t 15 ossumed that thess perwons have Imeans
svailsble to them through which they can have some effect on govern-
" mental decisionmaking. For example, mony of these persops might be-
Iong {0 & variety of other political, soeinl, agd economie groups that haver
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It is apparent that a showing of diseriminatory intent in
the creation or maintenance of multimember districts is as
unnecessary after White as it was under our earlier vote-
dilution decisions, Under this line of cases, an electoral dis-
tricting plan is invalid if it has the effect of affording an elec-
toral minority “lese opportunity than . . . other residents in
the district to participate in the political processes and to elect
legislators of their choice.” 4d,, at 766. It is also apparent
that the Court in White considered equal aceesa to the political

gome impact on officiale, In the absence of evidence to the contrary, it
can be assnumed that officials will not be improperly influenced by such
fattors as the race or place of residence of pervons seekiing governmental
uction, Furthermore, political footions out of office often serve as watoh-
doga on the perfonnanee of the government, bind together inte coalitions
having enhanced mAvence, and haye the pespectability nevessary to affect
public polioy,

Uneonsritutional wora dilytion ocoura only when a diserete political
mitority whose voting strength is diminsbed by & districting schetns
proves that historienl and eoslsl frotors tender it largely incapable of
effcetively ntilizing alternative avenues of influencing public policy. Sea
n, 19, wfra. In these pirenmetances, the only means of breaking down
the barriers eneasing the political srens s to structure the electoral dis-
tricting so that the minority has a fair cpportunity to elect candidates of
its choice.

The test for upcoostitutionud vete dilution, then, looks omly to the
discrimingtory effects of the combinatjon of an electoral strueture and
historical and socipl factors, At the same time; it requires clectoral mis
norities 1o prove far more than mere lack of success at the polls.

We have nlso spoken of dilutlon of voting power o cases arisimg under
the Voting Rights Act of 1985, 42 17, 8. C. §1971 et seq. Tnder §5 of
thet Act, 42 T7, B, C. §1073¢, & state or local government, covered by the
Aot may not enact now eleetoral procedures having the purposs or effect
of denying or abridglbg the rght to vobe oo account of miee or color,
We have interpreted this provision se prohibitmg any retrogression in
Negro voting power. Beer v, United Sfates 425 1, 8, 130, 141 (1874),
In some ecames, we bave labeled apeh retrogression a “dilution’ of the
minority vote. Hee, & p. Oy of Rome v. United Jtates, — T, B. —
(1980, Vote dilution under § 5, then, involves f standard different from
that appiied In cases much as White v. Regester, suipra, in which dimioution
of the vote viclating the Fourteenth or Fifteenth Amendments = alleged,
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process a8 meaning more than merely allowing the minority
the opportunity to vote. While stands for the proposition
that an electoral system may not relegate an electoral mirority
to political impotence by diminishing the importance of its
vote. The Court’s holding requiring proof of discriminatory
purpose in the present cases is, then, aquarely contrary to
White and its predecessors® !
B

The Court fails to apply the discriminatory effect standard
of White v. Regester hecause that approach conflicts with
what the Couri takes to be a elementary prineiple of law.

f “TOInly if there is purposeful diserimination,” announces the
Court, “ean there be a violation of the Equal Protection Clause
[ of the Fourteenth Amendment.” Anie, at 10. That proposi-
tion is plainly overbroad. It fails to distinguish between two
distinet lnes of equal protection decisions; those involving
sugpect classifications, and those involving fundamental rights,

We have long recognized that under the Equal Protection
Clause classifieations based on race are “constitutionally sus.
pect,” Boiling v, Sharpe, 2347 U, 5, 407 499 (1954}, and are
subject to the “most rigid scrutiny,” Korematsu v. United
States, 323 1. 5. 214, 218 (1944), regardless of whether they
infringe on an independently protected constitutional right.
Cf. Regenta of the University of California v, Bakke, 438 U, 8,
265 (197%), Under Washington v. Devis, 426 U, 8. 229
(1976), & showing of discriminatory purpose is necessary to
impose strict serutiny on facially neutral classifications having
a racially diseriminatory impact. Perhaps because the plain-
tiffs in the present cases are Negro, the Court assumes that

8 The Court's holding js also inconsiatent with our statement in Dallze
County v. Recse, 421 T8, 477, 480 (1875} (per curiam), that multimem-
ber districting vielutes the FHouwd Protection Clause il jt “in fact operates
impermissibly to dilute the voting strengtir of an identifinble element of
the votiog populstion.” Bee mlep Chopman v, Meier, 420 T, 8, 1, 17
{1975).
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their vote-dilution claims are premised on the suspect-classifi-
cation branch of our equal protection cases, and that under
Washington v, Dawis, supra, they are required to prove dis-
criminatory intent, That assumption fails to recognize that
our vote-dilution deeisions are rooted in & different strand of
equal proteetion jurisprudence,
Under the Equal Protection Clause, if a classification
“impinges upon A fundamental right explicitly or implicitly
ected by the Constitution, . ., , striet judicial serutiny”
is required, Sair Antonio Tnd. School District v, Rodriguez, 411
U. 8. 1, 17 (1973), regardless of whether the infringement was
intentional." As 1 will explain, our cases recognize a fundas
mental right to equal electoral participation that encompastes
protection against vote dilution, Proof of diseriminatory pur-
pose is, therefore, not required to support a claim of vote
dilution,” ‘The Court’s erroneous conclusion to the contrary

¥ Hee Shapiro v. Thompton, 38 T, 8 618 (194D) (right to travel)s
Reynolds v, Sime, 377 U, 8, 533 (1964) (right to vote); Douglos v,
Colifornia, 372 T, & 353 (1963); and Grifin v. Miinads, 351 1. 8. 12 (1956)
(right to fair woeess to erimingl process). Under the rubrie of the funda-
mental right of privany, we have recognized that individualy have freedom
from unfustified governmental interference with personal desisions involv-
ing marriage, Zablocki v. Redhail, 434 U. 8. 34 (H7R); Leving v. Vir-
ging, 388 T 8. 1 (1987}; procreation, Skinner v. Ohlofoma, 316 T 8,
536 (1942 contraception, Corey v. Population Scriices Internabional, 431
T, B, B78 (1977); Eieenstadt v, Boird, 405.10, &, 438 (1972}; Griswold v,
Connecticut, 381 U, B, 481 {1065); dbortion, Ree v. Wede, 410 T, B, 113
(1672} : [amuly relationalips, Prince v, Mamoechusetle 321 U, 8 158
{1844) 1 und child rearing snd education, Prnce v. Socety of Sisters, 308
7, 8. B10 (1925); Meper v, Nebragka, 262 T1, 8. 390 (1023), See also
Moore v. East (Teveland, 431 U, 3. 818 (1977),

M Ap the prespot esses ilhustrate, o requirement of proof of diseriming-
tory intent sericuely jeopardizes the free pxercise of the fundamental right
to vote. Although the right te vole is indistinguishable for preesnt pur-
posed from the other fundamental righte onr eases have reeognized, soe
n. ¥, supra, surely the Court does not intend to reguire proof of digerimina-
tory purpose ihothose cases,  The Court faile to articulate why the right
fo vote should recelve suth sngnlar trestment, Furthermore, the Coyrd
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is the result of a failure to recognize the central distinetien
between White v. Regester, 412 U. 8..755 (1973), and Wash-
ington v. Dowis, supra: the former involved an infringement
of a constitutionally protected right, while the latter dealt with
a claim of racially diseriminatory distribution of an interest
to which no citizen hag s constitutional entitlement.

Nearly a century ago, the Court recognized the elementary
proposgition upon which our structure of civil rights is based:
“[Tlhe politieal franchise of voting is . , , & fundamental

refuses to recogoize the disatility of requiring proof of diseriminatory

I purpose i fundamental rightz cases, For example, it would make no
senze to require such o showing when the question is whether & stats
statute regulatmg abortion violates the right of petsomwd choite recognized
in Roe v, Wade, 410 U1 2, 113 (1673), The only logieal inquiry is whether,

f regardless of the legislature’s motive, the statute has the effect of infringing
that right. Soe, e g, Planned Poarenthood v, Danforth, 438 T, 8. 52
(1874),

1 Judpe Wisdom of the Court of Appeals below recogmized thiz distine-
tion in a compaticn case, soe Newel? v, Sides, 571 F. 2d 200, 231-234
(CAS5 1878) (apecially concurring opinion). © See also Comment, Proof of
Racially Discriminatory Purpose Tnder the Equal Protection Clause:
Washington v. Daws, Artington Heights, Mt. Heodthy, and -Williumsburgh,
12 Harv. C. R-C. L. L, Bev. 725, 768, n. 175 (1077);: Note, Racizl Vote
Dilation in Multimember Distriets: The Constitutionn] Standard After
Woshingtan v, Davis, 76 Mich, L. Rev. (684, 722726 (1878) ; Comment,
Copztitutional Challenges to Gerrymanders, 45 U, Chi. T.. Hev, 845, 269-
BIT (19%R).

Washington v, Dawvis, 428 U 8. 220 (1078), involved alloged rosial dis-
erimination in public emplovment, By deséribing interests such s publje

 employment as constitutional gratuities, I do not, of course, mean to
suggest that their deprivution iz mmune from constitutional serutiny,
Indeed, our decisions have referred to the importancs of employment,
gee Hompton v, Mow Sun Wong, 426 U, 8. 88, 118 (1976); Meyer-v.
Nebrowha, 262 U, 8. 390, 380 (1923); Trear v, Reoich, 239 T, 8. 33, 41
(1915), and we hove explicitly recoimizod that in some cirrumstances public
employment Falls within the categories of Bberty and property protecied
by the Fifth and Fourteenth Amendments, see, ¢ g., drmett v, Kennedy,
416 . 8, 134 (1974) Perry v. Sindermann, 406 17, 8. 504 (1872), The
Court has not held, howeyer, that & citizen has & constitutionsl right tor
public emnploymatt,
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political right, because preservative of all rights." ¥ick Wo v,
Hopking, 118 U, 8, 366, 370 (1886). We reiterated that theme
in our landmark decision in Reynolds v, Stms, 377 U, B, 533,
561-362 (1964}, and stated that, because “the right of suffrage
is a fundamental matter in a free and democratic society([,] ...
any alleged infringement of the right of citizens to vote
must be carefully and meticulpusly serutinized.” Ibid, We
realized that “the right of suffrage can be denied by a debase-
ment or dilution of the weight of a citizen’s vote just as effec-
tively a8 by wholly prohibiting the free exercise of the fran-
chise,” Jd., st 555, Accordingly, we recognized that the
Equal Protection Clause protects “[t]he right of & citizen
to equal representation and to have his vote weighted equally
with those of all other citizens.” [Id,, at 578, See also Wes-
berry v. Sanders, 376 U. B, 1, 17 (1964); Gray v Sanders,
372 U. B, 368, 379-380 {1063).1*

Reynolds v. Sims and its progeny ** focused solely on the
discriminatory effects of malapportionment. They recognize
that, when population figures forthe representational districts
of & legislature are not similar, the votes of citizens in larger

3 We have not, however, held that the Fourteenth Amepdment con-

tains an absolute right to vote. As we explained in Dunn v, Blwmatein,
405 U. 8 330 (1972):
“In desision after decision, this Court has mode efegr thoet g citizen haz
a constitutionadly protected right to participate in elections on an equal
baeis with other citizens in the jurisdiotion. [Citing mses.] This *equal
right to vote' . . . 15 oot abeohute; the Stotes have the power to impose
voter gualifientions, and fo vegulite sccess to the franchise in other
woys. . .. But as s gemersl matter, ‘before that right [to vote] ean he
restricted, the putpose of the restriction and the assertedly overriding
Interests served by It must meet ¢lose comwtitntionsal seratiny '™ Id, &b
336 {quoting Evans v, Corrman, 305 U, 8. 4189, 426, 422 (1870)),

38 duery v. Midlend County. 390 T, 3. 474 (1965], applied the equal-
reprepentation standard of Reynolds v, Sims, 377 T 8. 533 (1084), to
loenl governments, See alen, e g, Comnor v, Fineh, 431 T7. 8. 407 (1877
Lockpart v. Citieens for Communily Action, 430 U, B, 259 (1977); Hadley
v. funior College Dhst., 307 T, 8. 50 (1970).
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districts do not earry as much weight in the legislature as do
votes east by citizens in smaller districts. The equal protec-
tion problem attacked by the “one person, one vote" principle
is, then, one of vote dilution: under Reynolds, each citizen
must have an “equally effective voieé” in the election of repre-
sentatives, Reynolds v. 8ims, supra, at 565, Tn the present

0aSe% | ——eane, the alleged vote dilution, though caused by the combined
effects of the electoral structure and social and historical fac-
‘torg rather than by unequal population distribution, is analyti-
cally the same coneept; the unjustified abridgement of a fun-
damental right.* Tt follows, then, that a showing of diserimi-
natory intent is just as unmecessary unider the vote-tilution
approach adopted in Fortson v, Dorsey, 379 1, 8, 433 (1965},
and applied in White v. Regester, 412 U, 8,755 (1978), as it
is under our reapportionment ecases,'

1 In utlempting to limit Reyriolds v, Sims to Ity Facts, see gute, at 20-21,
the mujority eonfuses the nature of the constitutional right recognized m
that decision with the means by which that right ean be violated,
Revroldy held that under the Equal Protection Clause eath eitizen mnust
be accorded an essentinlly equal voice in the election of representatives,
The Court. determined that unegual populetion distribution iz 8 multi-
diztrict representationnl scheme was one readily asecrtainable means by
which this right was wbridged, The Tourt certainlv did not suggest, how-
ever, that violations of the right to effective politicl participation mat-
tered only if they were caueed by mulapportionment. The majority's
pesertion to the contrary in {his case apparently would teguire it to read
Reyroldy as recognizging fair apportionment as an rod in itself, rather than
2y simply & mesne to protect againel vore dilution,

18 Proof of discriminatory purpose hae been equaily unnecessary in our
decigions mesessing whether varions impediments to lectoral participation
are ineonsietent with the fundamental interest in voting. In the seminal
caee, Harper v, Virginia Board of Elections, 383 U, 8. 663 (1966), we
tnvalidated 5 §1.50 poll tax imposed se a precondiion to voting. Relving
on our declslon two years eatller in Reynolds v, Sima, 377 17, B, 533 (1964),
gee Harper, supre, at BOT068, 670, we determined that “the right to vote
18 too precious, top fundamental to be so burdened or conditioned,” d,
at A70. Wo nmalyzed the right to vote under the farithar stundard that
“where fundamental rights and liberties are nsserted mder the Egual
Protection Clause, classifieations which might invade or restrain them
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Indeed, our vote-dilution cases have explicitly acknowledged
that they are premised on the infringement of & fundamental
right, hot on the Equal Protection Clause's prohibition of
raclal diserimination. Our first vote-dilution decizsion, Fort-
son v, Dorsey, supra, involved & 1962 Georgia reapportion-
ment statute that allocated that 54 seats of the Georgia
Senate among the State's 159 counties. Thirty-three of the

must be closely examined ond carefully confined.” Fhid. In aceond with
Harper, we have applied beightened serubiny in nseessing the impeeition
of fiting fees, ¢. ¢, Ludin v. Pardsh, 415 T, 8. 708 {1974); lnmitations on
who may participate in eleetions involving specialiged governmental entities,
€. gy Kramer v. Union Free School District, 305 UL B, 621 (109) ; durs-
tional resideney requirements, e. g, Dunn v Blumsten, 406 U. 8. 330
(18727 ; enrallment time limitations for voting in party primury elections,

& (g Kusper v, Pontibes, 414 1T, 8, 51 (1973); and restricticns nymumi
to the ballot, . g. flfinofs State Board of Blections v Socialisf Workers

Party, 440 1. 8, 173 (1079).

Tp bo sure, we hove gpproved some l[mitations on the right to vote,
Compare, ¢. ¢. Salyer Lond Co. v. Tulare Lake Basite Water Storaope
District, 410 T, B, 718 (1073), with Kramer v, Union Free School District
Nop. 15, shpro. We have pever, however, requirsd o showing of diserimi-
natory purpose to support & claim of infringement of this fundemental
interest. To the contrary, the Court has aceepted af face value the
purposes artionlated for s qualification of this right, and has invalidated
euch a lmutetion under the Egual Protection Clanse only if ita purposes
gither lacked sufficlent substantiality when ecompared to the individual
tnterests affected or could have been aclieved by less restrictive medns,
Bee, e. ., Dunn v, Blumatein, supra, at 335, 337, 3M3-360.

The approach adopted im this line of eases has been eynthesized with
the one person, one vote dovtrine of Reynolds v, Sims 877 1. 8, 533 (15864,
in the following fashion: "1t has been esisblished in reeent years that the
Equal Protection Cliuse confers the snbstantive righl to participste on
an equal basis with other qualified voters whepever the State has adopted
a0 electoral process for determining who will represent any segment of the
State’s population.” Sen Awtonss Ind. School Dist. v, Rodrigees, 411
U.B. 1,59 o 2 (Brewarr, 1., conourrng) {citing Reynolds v, Sima, supra;
Hramer v, Union Free School Ditrct Noo 14, supra; Dunn v. Blumstein,
aupra). I is plain that this standard regnires no showing of diserimings
tory putpose to trigger strict serutiny of state nterference with the right
tor virte, 1

TREED




T7-1844 & 73-357—DISSENT
15 MOBILE », BOLDEN

senatoripl districte were made up of from one to eight counties
each, and were single-member districts. The remaining 21
districts were allotted among the seven most populous coun-
ties, with each county containing at' least two.districts and
electing all of its senators by countywide vote, The plain-
tiffs, who were registered voters residing in two. of the multi-
district counties argued that the apportionment plan on its
face violated the Equal Protection Clause hecause countywide
voting in the seven multidistrict counties denied their residents
a vote equal to that of voters residing in single-member con-
stitnencies.”” We were unconvineed that the plan operated

| to dilute any Georgian's vote, and therefore upheld the facial
validity of the scheme, We cautioned, however, that the
Equal Protection Clause would not tolerate a multimember
districting plan that “designedly or otherwise, . . . operate[d]
to minimize or cancel out the voting strength of raciel-or
political elements of The vobing pr}xlutiun.“ Id., at 439 (em-
phasis added).

The approach to vote dilution adopted in Fortson plainly
consisted of a fundamental-rights analysis, If the Court had
believed that the equal protection problem with alleged vote
dilution was one of racial discrimination and not abridgement
of the right to vote, it would not have accorded standing to
the plamntiffs. who were simply registered voters of Georgia
alleging that the state apportionment plan, as a theoretical
matter, diluted their voting strength because of where they
lived. To the contrary, we did not guestion their standing,
and held against them solely because we found unpersuasive
their claim on the merits. "The Court did not reach this result
by inadvertence; rather, we explicitly recognized that we had

10 8en Doreey v, Fortean, 228 F, Supp, 250, 261 (KD Ga. 1084) (three-
Judge court), rev'd, 370 TN, B, 439 (1985),

7 Bpecifieafly, the plointiffe contended that countywide voling in the
multidistriet ecgunties could, as o mutter of muthematics, result in thet
nuflification of the uopnimous choiee of the voters of one dimivict. Fordson

Vv, Dorsey, 370.T7. 8. 435, 497 (1965
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adopted a fundamental-rights approach when we stated that
the Equal Protection Clause protected the voting strength of
political as well as racial groups.

Until today, this Court had never deviated from this prin-
ciple. We reiterated that our vote-dilution doetrine protects
political groups in addition to racial groups in Burns v. Rich-
ardzon, 384 T, B, 73, 88 (1966), where we allowed a general
class of qualified voters to assert such a vote-dilution claim,
In Whiteomb v. Chavis, 403 U, 8. 124 (1971), we again explic-
itly recognized that political groups eould raise sueh elaims,
id., at 143, 144, TIn White v, Regester, 412 U, 5, 735 (1973),
the plaintiffs were Negroes and Mexican-Americans, and
accordingly the Court had no reason to discuss whether non-
minority plaintiffe could assert claims of vote dilution.® In
a companion case to White, however, we again recognized that
“political elements” were protecter] against vote dilution,
Gaffrey v. Cumimmings, 412 U, 8. 735, 751 (1973), Two years
later, in Dallgs Coundy v, Reese, 421 U. 8. 477 (1973) (per
curigm), we accorded standing to urban dwellers alleging vote
dilution as to the election of the eounty commission and stated
that multimember districting is unconstitutional if it “in fact
operates impermissibly to dilute the voting strength of an
identifinble element of the voting population.” Jd., at 480
(emphasiz added). And in Inited Jewish Organizations v.
Carey, 430 U, S, 144 (1977), the plurality opinion of Ma.
JuaTicr WiiTe stated that districting plans were subject to
attack if they diluted the vote of “racial pr political groups.”
Id., at 167 (emphasis in original)®*

1 The same B true of our most recent caze discussing vote dilution,
Wise v. Lipscomb, 437 T/, B, 535 (1878). '

¥ In eontrast to 4 racial group, however, a politien] group will bear &
rather substantial burden of ehowing thot it 3 sufficiently discrete to suffer
vote dilution. Bee Dallos County v, Reese, 421 1. B, 477 (1075} (per
curigm) (pflowing city Awellers to attack s countywide multimember
distriet). See geperally Comment, Efective Hepresentotion and Muylti-
menmber Distriots, 68 Mich, L. Hev. 1577, 1504-1506 {1970},
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Our vote-dilution decisions, then, involve the fundamental-
interest branch, rather than the antidiserimination branch, of
our jurisprudence under the Equal Protection Clanse. They
recognize a substantive constitutional right to participate on
an equal basiz in the electoral process that cannot be denied
or diminished for any reason, racial or otherwise, lacking quite
substantial justification, They are premised on 2 rationale
wholly apart from that underlying Washington v, Davis, 426
U. 8 220 (18768). That decision involved application of a
different equal protection prineiple, the prohibition on rapial
discrimination in the governmental distribution of inferests
to which citizens have uo constitutional entitlement,” What-
ever may be the merita of applying motivational analysis to
the allocation of constitutionally gratuitons benefits, that
approach is completely misplaced where, as here, it is applied
to the distribution of a constitutionally protectad interest,®

30 The dispute in Washington v. Davis. 426 T1, 8. 220 (1676, concerned
alleged racinl dizcrinunation in public employment, an interest (o which
no onp has o eonstitutional right, see n. 11, supre. In that decision,
the Court held only that “the invidious guality of a law ofgimed to be
racuelly digesmanoatery must ultimately be traced Loog racially diseriming-
tory purpose” fd. st 240 (emphesie ndded). The Court's derisions
[ollowing Waskington v, Davis bave oleo involved alleged disprimination
in the allocation of interssts (alling short of conetitutionsl rights. Per-
somnel Adm’r of Massocluselly v. Feeney, 442 T1, 8. 258 (1979) (alleged
gex dwrrinunation in publip emplovment) ; Village of Arlington Heights v,
Metropolitan Houstng Development Corp, 420 U, 3. 252 (1977) (alleged
racial diserimination o zoningd.  Ad explained I Feeney, suprg, “[w]hen
rome other independent right is not at stake . . . and when there is Do
‘reason to Infer antipathy.” . . | it i presumed that ‘even improvident
decisionz will eventually be rectified by the democratic process!” [Id, at
272 (quoting Veanee v. Braodley, 440 1, 8. 03, 97 (19791,

# Profesaor Ely hoz recognized this distinetion:
¥“The dunger I see iz , , , that the Court, In ite pewfound enthusiaam for
motivation analyeiz, will seek to export it to fields where it has no buginess,
It therefore cammot be emphasized too strongly that analvsly of motivation
is appropriate only ta cluims of improper diserimination io the distyibution
of goods thet are copstitutionally gratwitous (that s, benéfita to which
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Washington v, Davig, then, in no way alters the discrimina-
tory impact test developed in Fortson v. Dorsey, 379 U. 8, 433
(1985), and applied in White v. Regester, 412 U, 8. 755 (1873),
to evaluate claime of dilution of the fundamental right to
vote. In my view, that test is now, and always has been,
the proper method of safeguarding against inequitable dis-
tribution of political influence.

The majority’s response iz that my approach amounts to
nothing less than & constitutional requirement of proportional
representation for groups. See ante, at 18-23. That asser-
tion amounts to nothing more than & red herring: T explicitly
reject the notion that the Constitution contains any s=uch
requirement. See n, 7, supra, The constitutional protection
sgainst vote dilution found in our prior cases does not extend
to those situations in which & group has merely failed to elect
representatives in proportion to its share of the population.
To prove unconstitutional vote dilution, the group is also
required to earry the far more onerous burden of demonstrat-
ing that it has been effectively femced onut of the politieal
process. See fhid, Typical of the majority’s mischaracteri-
zation of my position is ita assertion that I would provide pro-
teetion against vote dilution for “every ‘political group,’ or at

people ars not entitled a8 o matter of substantive constitutional right), . . .
However, where what & denfed & somebhing to ohich the complainand
kos o substantive constitediongd Hght—either because it is granted by the
terms of the Comatitution, or because it is esseotinl to ihe effective fune-
tioning of o demoeratic government—ithe regsong it wos devded ore irrele-
vant. It muy beeome imporfant ln court what justifications connsel for
the atote con grifcelate o support of ‘te denial or ponprovision, but the
reasons that setually inspired the denis]l pever con: To have s right to
something i to bave a cloim on [t ireespeetive of why it 3= denied. Tt
+. would be & {ragedy of the first order were the Court to expand its burgeon-
: g awareness of the relevanes of motivation Inro the thoroughly mistaken
r"OJL —"_‘Fugtiun that 5 demmal of & consnituiiona] ssEs does not count as sueh mlsss
it was intentional.” Ely, The Centrality and Limite of Motivation Anals
veis, 15 San Diego L. Rev. 1155, 1180-1161 (1078) (emphoss in original)
{footnotes omiitad]),
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least every such group that is in the minority.” Anfe, at 18,
The vote-dilution doctrine can logically apply only to groups
whose electoral discreteness and insularity allow dominant
political factions to ignore them, See nn. 7 and 19, supra.
In short, the distinetion between g requirement of proportional
repregentation and the diseriminatory effect test T espouse is
by no means & difficult one. and it is hard for me to under~
stand why the Court insists on ignoring it.

The plaintiffs in No. 77—1844 proved that no Negro had ever
been elected to the Mobile City Commission, despite the fact
that Negroes constitute about one-third of the electorate, and
that the pergistence of severe raeial bloe voting made it highly
unlikely that any Negro could be elected at-large in the
foreseeable future, Bolden v. City of Mobile 423 F, Supp.
384, 387380 ("D Ala. 1976), Contrary to the Court's cons
tention, see anfe, at 18-1%, however, T do not find uneonstitu-
tional vote dilutign in this case simply beeause of that show-
ing. The plaintiffa convinced the Distriet Court that Mobile
Negroes were unable to use alternative avenues of political
mfluence. They showed that Mobile Negroes still suffered
pervasive present effects of massive historical official and pri-
vate diserimination, ahd that the city eoinmission had been
quite unresponsive to the needs of the minorty community.
The City of Mobile has been guilty of such pervasive raeial
discrimination in hiring employees that extensive interven-
tion by the Federa! District Court has been required. Id., at
380, 400, Negroes are grossly underrepresented on eity boards
and committees. Id., at 380-390. The ecity's distribution
of public services is racially discriminatory, 7d., at 3900-301.
City officials and police were largely unmoved by Negro coms
plaints about police brutality and “mock ]ynﬁhingﬁ.”,{ The
District Court concluded that “[t]his sluggish and timid
| response iz another manifestation of the low priority given to
the needs of the black citizens and of the [commissioners’]
political fear of a white backlash vote when black citizens”
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needs are at stake," = ~ See also the fissenting
opinion of my Brother WaITE, ante.

A requirement of proportional representation would indeed
trapsform this Court into a “super-legislature,” ante, at 19,
and would ereate the risk that some groups would receive an
undeserved windfall of political infiluence, In contrasf, the
protection against votg dilution recognized by our prior cases
serves as a mimimally intrusive guarantee of political survival
for & diserete political minority that is effectively locked
out of governmental decisionmaking processes. So under-
stood, the doetrine hardly * ‘create[s] substantive constitu-
tional rights i the name of guaranteeing equal protection of
the laws,' " ante, at 19, quoting San Antonto Tnd, School Dis-
trict v. Rodriguez, 411 U, 5, 1, 33 (19873). Rather, the doc-
trine is a simple reflection of the basic principle that the Equal
Protection Clause proteets “[t]he right of a citizen to equal
representation and to have his vote weighted equally with
those of all other citizens.” Reynolds v. Sima, 377 U. 8. 533,
576 (1064).%

23 The foregoing disposes of any contention that, merely by citing Wright
v. Rockefefler, 376 U. B, 82 (1064), the Court in Washinpten v, Dawis,
428 T, 8, 229, 240 (1976), and Village of Arfinglen Heiphts v. Metropoli-
ton Houging Development Corp., 429 U, 8. 262, 2685 {1977), intended to
bring vote-dilution cozes within the disgriminatory-purpose requirement.

Wright v. Rockefeller, supra, was a racial gerrymander emse, and the

plaintiffs had slleged only that they were the victims of ap intentional
gcheme to draw ditricting lines diseriminatonly. In focusing solely on
whether the plaintiffia had proved intentional diseriminatipn, the Court in
Wright v. Rockefelfer wug merely limiting the seope of its inguiry to tho
issue raised by the plamtiffs. If Wright v. Rockefeller had been brought
after this Court had deeided our vote-diution decisions, the pluintiffs
perhaps would have recognized that, in addition to u elsim of mtentional
racial mperrymandering, they could alloge an equally sufficient eauso of
action under the Equal Protection Clanse—that the distrieting lines had
the effect of diluting their vate.

Wright v. Roctefeller, then, treated proof of diecriminatory purpose as
& sufficient eondition to trigger striet serutiny of o districtiog scheme, but

had no ocession to consider whether such proof was neeessary to-aftaip == —
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II _
Seetion 1 of the Fifteenth Amendment provides:

“The right of citizens of the United States to vote shall
not be denied or abridged by the United States or by any
State on account of race, color, or previpus condition of
servitude.”

Today the Court gives short shrift to the argument that proof
of diseriminatory intent is not a neeessary condition to relief
under this Amendment. See ante, at 58, I have examined
this issue in another context and reached the contrary result.
Beer v. United States, 425 U. 8. 130, 146-149, and nn. 3-5
(1978} (dissenting opinion). I continue to believe that “a
showing of purpose or of effect iz alone sufficient to demon-
strate unconstitutionality,” id., at 149, n. 5, and wish to ex-
plicate further why 1 find thiz standard appropriate for
Fifteenth Amendment claims, First, however, it is necessary
to address the majority’s apparent suggestion that the Fif-
teenth Amendment protects against otly denial, and not
dilution, of the vote.*

that pelief? Ttz citations in Waefington v, Dawis, supra, and Arlington

eights, supro, were useful to show the relevancy, but oot the necessity,
of evidenes of diseriminatory ntent. These citotions arg in oo woy
inconsistent with my view that proof of diseriminatory purposs ia not o
necessmry conddition to the nvalidation of moltimember districts that dilute
the vote of racia]l or political elements,

In nddition, any argument that, merely by ctting Wrght v, Rockefeller,
the Cours in Weshington v, Dawis and drlington Heights intended to apply
the discriminatory-intent requiremnent. to vote-dilotion claime {8 premised
on two unpalatable assumptions. First, because the discussion of Wright
v, Bockefeller wae unneeessary to the resolution of the issues in both of those
decisions, the argnment aspmes that the Court o both casee decided
imporfant fzsues in brief dicts, Second, the argument pssumes that the
Court twice intendsd covertly to overrule the disctminatoryefects test
npplied ip White v, Regesler, 412 T, 8. 755 (1973), without even citing
White, Neither assaompiion is tenohble,

¥ The majority stateq that “[hlaviog found that Negroes in Mokile

“Yregister and vete withomt hindrames,” the Distriet Gowrt and Conrt of



—

=184 & TERET—DISSERT
MOBILE », BOLDEN a2

A

The Fifteenth Amendment does not eonfer an absolute right.
to vote. See ante, at 5. By providing that the right to vote
cannot be diseriminatorily “‘denied or abridged,” however, the
Amendment assuredly strikes down the diminution as well as
the outright denial of the exercise of the franchise. An inter-
pretation holding that the Amendment reaches only complete
abrogation of the vote would render the Amendinent essen-
tially useless, sinee it is no difficult task to imagine schemes in
which the Negro's marking of the ballot ls & meaningless
exercise,

The Court hae long understood that the right to vote encom-
passes protection againgt vote dilution. “[T]1he right to have
one’s vote counted” is of the same importance as “the right to
put a ballot in a box.” [Fnited States v, Mosley, 238 T, B,
383, 386 (1915). See United States v. Classic, 313 U, S, 299
(1941) ; Swafford v. Templeton, 185 U, B. 487 (1902); Wiley
v, Binkler, 179 U, 8. 58 (1000) ; Ex parte Yarbrough, 110 U. 8,
651 (1884). The right to vote is protected against the dilut-
ing effect of ballot-box stuffing. U'nited States v. Saylor, 322
U, 5. 380 (1944); Ex parte Siebold, 100 U, 5. 371 {1880),
Indeed, this Court has explieitly recognized that the Fifteenth
Amendment protects against vote dilution. In Ferry v
Adams, 345 17, 8, 461 (1953, and Smith v. Allwright, 321 U, 8.
840 (1944), the Negro plaintiffs did not question their access
to the ballot for general elections. Instead they argued, and
the Court recognized, that the value of their votes had been
diluted by their exelusion from participation in primary elec-
tions and in the slating of eandidates by political parties.
The Court's struggles with the concept of "state action” in
those decisions were necessarily premised on the understanding
that vote dilution was a claim cognizable under the Fifteanth
Amendment,

Appeals were in error in believing thot the appelfants invaded the protecs
tion of that Amendnjent in the pregent case” Ante, at 8,
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denying or abridging a Negro's right to vote, The Nine-
teenth Amendment does the same for women, If a State
in a statewide election weighted the male vote more
heavily than the female vote or the white vote more
heavily than the Negro vote, none could suceessfully con-
tend that that diserimination was allowable, See Terry
v, Adams, 345 U. 8. 461, , .. Once the geographical unit
for which & representative is to be chosen is designated,
all who participate in the election are to have an equal
vote—whatever their race, whatever their sex, whatever
their oecupation, whatever their income. and wherever
their home may be in the geographical unit, This is
required by the Egual Protection Clause of the Fours
teenth Amendment,

£ & B 3 £

“, .. The conception of pulitical equality from the Decla-
ration of Tndependence, to Lincoln’s Gettysburg Address,
to the Fifteenth, Seventeenth, and Nineteenth Amend-
ments can mean only one thing—one person, one vote.”
Gray v. Sanders, 372 U, B, 308, 370, 381 (1963).

The majority’s suggestion that the Fifteenth Amendment
reaches only outright denial of the ballot i@ wholly inconsistent
not only with our prier decisions, but also with the gloss the
majority would place upon the Fourteenth Amendment’s pro-
I teetion against vote dilution, As T explained in Part I, supra,
I strongly disagree with the Court’s econclusion that our Four-
teenth Amendment vote-dilution deecisions have been based
upon the Equal Protection Clauge's prohibition of racial dise
crimination. Be that as it may, the Court at least does not
dispute that the Fourteenth Amendment's language—that
“I'n]o State shall . . . deny to any person within its jurisdietion
the equal protection of the laws'—protects againgt dilufion,
as well as outright denial, of the right to vote on raecial
grounds, even though the Amendment does not mention any
right to vote and speaks only of the denial, and not the
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diminution, of rights. Yet, when the Court econstrues the
language of the Fifteenth Amendment—which explicitly
acknowledges the right to vote and prohibits its denial or
abridgement on account of race—it seemingly would accord
protection against only the absolute abrogation of the hallot.

An interpretation of the Fifteenth Amendment limiting its
prohibitions to the outright denial of the ballot would convert
the words of the Amendment into language illusory in symbol
and hollow in substance. Surely today's decision should not
be read as endorsing that interpretation

B

The majority concludes that our prior decisions establish
the principle that proof of discriminatory intent is & necessary
element of a Fifteenth Amendment claim® TIn coptrast, T
continue to adhere to my conelusion in Beer v, United Stales,
425 U. 8. 130, 148, n. 4 (1976) (dissenting opinion), that
“[tThe Court’s decisions relating to the relevance of purpose-
and/or-effect analysis in testing the constitutionality of legis-
lative enactments are somewhat less than a seamless web.”
As 1 there explained, at various times the Uourt's decisions
have seemed to adopt three inconsistent approaches: (1) that
purpose glone is the test for unconstitutionality; (2) that
effect alone is the test: and (3) that purpose or effeet, either

#The Conrt eould have decided this tase pdversely to the plaintiffs
amply by relying on this interpretation. That it has not disposed of the
ense in this fashion euggests thot ite decizion iz based upon its rpnclusion
{ that proof of direriminatory intent is necessary to support & claim

under the Fifteenth Amendment.

# The Court does not attempt to support this propesition by relying on

the history surrounding fhe adoption of the Fifteenth Amendment, T

egres that we should resolve the jesue of the relevancy of proof of dis-
' priminatory purpese and effect by exomining our prior declsions and by

considering the approprinteness of alternative standands in Hght of cone-
temporary circumstaness, That was, of course, the approach used in

Weoehington v, Datne, 428 T, 8 229 (1978), to evaluate thut ismie with

regard to Fourfeenth Amendment racial dizerimination oluimea,
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glone or in combination, is sufficient to show unconstitution-
ality. Ibid. In my view, our Fifteenth Amendment juris-
prudence on the necesaity of proof of diseriminatory purpose is
no less unsettled than was our approach to the importance of
such proof in Fourteenth Amendment racial diserimination
eases prior to Washington v. Dawis, 426 U, 5. 229 (1976).
What is called for in the present cases is & fresh considera~
tion—similar to our inquiry in Washington v. Davis, supra,
with regard to Fourteenth Amendment diserimination elaims—
of whether proof of discriminatory purpose is nhecessary to
establish a elaim under the Fifteenth Amendment. I will ficat
juatify my eonclusion that our Fifteenth Amendment prece-
dents do not control the outecome of this issue, and then turn
to an examination of how the question should be resolved,

1

The Court cites Guinn v. United Stafes, 238 17, 8. 374
(1915} ; Gomnllion v, Lightfoet, 364 17, 8. 339 (1960); Wright
v, Rockefeller, 376 1, 8, 52 (1964); Lassiter v. Northampion
County Bd, ¢f Elections, 360 17, 8. 45 (1838); and Lane v.
Wilson, 307 11, 5. 268 (1539}, as holding that proof of dis-
oriminatory purpose is necessary to support a Fifteenth
Amendment claim.  To me, these decisions indicate confusion,
not resolution of this issue, As the majority suggests, ante,
at 5-6, the Court in Guinn v. United States, supra, did examine
the purpose of a “grandfather clause' in the course of invali-
dating it. Yet 24 years later, in Lane v. Wilson, supra, 307
T. 8., at 277, the Court struck down a maore sophisticated
exclusionary scheme because it “operated unfairly” against
Negroes. In asccord with the prevailing doectrine of the time,
pee Arizonag v. Californin, 283 10, 8, 423, 455, and n. 7 (1931),
the Court in Lane seemingly did not guestion the motives
of public officials.

In upholding the use of a literacy test for voters in Lassifer
v, Northampton County Bd, of Elections, supra, the Court
apparently concluded that the plaintifi had failed to prove
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either disertminatory purpose or effect. Gomillion v, Light-
foot, supra, can be read as turning on proof of discriminatory
motive, but the Court also stressed that the challenged redraw-
Ing of municipal boundaries had the “essential imevitable
effect” of removing Negro voters from the city, id,, at 341, and
that “the mescapable human effect of this essay in geometry
and geography is to despoil colored citizens, and only colored
citizens, of their theretofore enjoyed voting rights,” id., at 347.
Finally, in Wright v. Rockefeller, 376 1. 5. 52 (1064), the
plaintiffs alleged only purposeful diseriminatory redistricting,
and therefore the Court had no resson to consider whether
proof of diseriminatory effeet would satisfy the Fifteenth
Amendment *

The majority ignores cases suggesting that discriminatory
purpose is not hecessary to support a Fifteenth Amendment
claim. In Terry v. Adams, 345 U, 8. 461 (1953), a case in
which no majority opinion was issued, three Justices approv-
ingly discussed two decigions of the United States Court of
Appeals for the Fourth Cireuit* holding “that no election
machinery could be sustained if its purpose or effect was to
deny Negroes on account of their race an effective voice in
the governmental affairs of their country, state, or commu-
nity.,” Id., at 466 (opinion of Black, J, jomed by Douglas
and Burton, JI.) (emphasis added). More recently, in reject-
ing a First Amendment challenge to & federal statute provid-
ing eriminal penalties for knowing destruction of a Selsctive
Service registration certificate, the Court in United Stafes v.
(¥ Brien, 301 U. B, 367, 383 (1968), stated that “[i]t iz a
familiar prineciple of constitutional law that this Court will
not strike down an otherwise constitutional statute on the
basis of an alleged illicit legislative motive.” The Court in
(' Brien, id., at 385, interpreted Gomillion v. Lightfoot, supra,

20 Ben m. 22, suprg.
1 Rice v. Elmore. 165 F, 2d 387 (CA4 1047}, cert. denied, 333 . &,
B75 (1948), and Basken v. Brown, 174 F. 24 3891 (CA4 1549),
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ps turning on the discriminatory effect, and not the alleped
discriminatory purpose, of the challenged redrawing of muniej-
pal boundaries. Three vears later, in Palmer v. Thompson,
403 U. 8, 217, 224-225 (1071), the Court relied on (¥'Brien
to support its refusal to inquire whether a city had closed its
swimming pools to avoid racial integration, As in ('Brien,
the Court in Palmer, supra, at 225, interpreted Gomillion v,
Lightfoot as focusing “on the actual effect” of the municipal
boundary change, and not upen what motivated the eity to
redraw its borders. See also Wright v, City of Emporia, 407
T. 8. 451, 461-462 (1972).

In holding that racial diserimination elaima under the Equal
Protection Clause must be supported by proof of diserimina-
tory intent, the Court in Washington v. Dawis, 426 U, 8, 220
(1976), signaled some movement away from the doctrine that
such proof is irrelevant to constitutional adjudication. A)-
though the Court, id., at 242244 and n. 11, attempted
mightily to distinguish Palmer v, Thompson, supra, its decision
wes in fact based upon a judgment that, in light of modern
circumstances, the Fqual Protection Clause’s ban on ragisl
diserimination in the distribution of constitutional gratuities
should be interpreted as prohibiting only intentional official
diserimination.™

These vacillations in our approach to the relevance of
diseriminatory purpose belie the Conrt’s determination that
our prior decigions require such proof to support Fifteenth
Amendment ¢laims. To the contrary, the Court today is in
the same unsettled position with regard to the Fifteenth
Amendment as it was four years ago in Washington v. Davia,
supra, regarding the Fourteenth Amendment’s prohibition on
racial diserimination. The absence of old answers mandates
& new inquiry,

2
The Court in Washingion v. Davis required & showing of

8 Ben nn. 20-21, wupra, and pecompanying text,
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diseriminatory purpose to support racial diserimination claims
largely because it feared that a standard based solely on dis-
proportionate impact would unduly interfere with the far-
ranging governmental distribution of constitutional gratui-
ties® Underlying the Court's decision was a determination
that, since the Constitution does not entitle any person to such
governmental benefits, courts should accord discretion to those
officials who decide how the government shall allppate its
scarce resources. If the plaintiff proved only that govern-
mental distribution of constitutional gratuities had a dispro-
portionate effect on & racial minority, the Court was willing
to presume that the officials who approved the alloeation
scheme either had made an honest error or had foreseen that
the decision would have a diseriminatory impaet and had
found persuasive, legitimate reasons for imposing it nonethe-
less. These assumptions about the good faith of officials
allowed the Court to conclude that, standing alone, a showing
that a governmental policy had a racially diseriminatory
impact did not indicate that the affected minority had suffered
the stigma, frustration, and unjust treatment prohibited
under the suspect alassification braneh of our equal proteetion
jurisprudence.

Such judicial deference to official decisionmaking has no
place under the Fifteenth Amendment. Section 1 of that
Amendment differs from the Fourteenth Amendment's pro-
hibition on racial discrimination in two-erucial respecta: it
explicitly recognizes the right to vote free of hindrances

2 The Court stated:

4 rule that & statule designed to serve neutral ende ie neverthelese in-
valid, absent compelling justificstion, tf i pructice it benefits or burdens
one race more than another would be far reaching and would raise serious
ruestions about, snd perhaps invalidate, & whole range of tax, welfare,
public service, regulatory, wod leensing statutes that muy be more burc-
densome to the poor and 4o the wyerage black than fo the more afflyent
white.™ Washington v, Dovis, 428 U, 8 229, 245 (1078).

Bee 20, supra.
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motives through the use of subtlety and illusion. Washing-
ton v. Davis is premiged on the notion that this risk is insuffi-
cient to overcome the deference the judiciary must accord to
governmental decisions about the distribution of constitutional
gratuities. That risk becomes intolerable. however, when the
precious right to vote protected by the Fifteenth Amendment
is concerned.

I continye to believe, then, that under the Fifteenth Amend-
ment an “[e]valuation of the purpose of a legisiative enact-
ment is just too ambiguous a task to be the =ole tool of
constitutional analysis. ... [A] demonstration of effect ordi-
narily should suffice. Tf, of course, purpose may conclusively
be shown, it too should be sufficient to demonstrate o statute’s
uneonstitutionality,” Beer v. United Siates, 425 U, 5, 180,
149, n, 5 (1976) (MarsmaLyL, J., dissenting). The Court's
refusal in this cage even to consider this approach bespeaks an
indifference to the plight of minorities who. through no fanlt
of their own, have suffered diminution of the right preserva-
tive of all other rights™

B In my view, the standard of White v. Regester, 412 T, 8, 755 (1073),
gee n, 7, aupra, and accompanying text, = the proper test under both the
Fourteenth und Fifternth Amendment= for derermining whether a district-
ing acheme has the unconstituiional effect of diluting rthe Negro vote. 1t s
plain that the Dietrict Court in both of the cazes before 12 made the
“Intensely loeal appraisal” necessary under White, supra, at 789, and
correctly decided that the at-large clector] schemes Tor the Mobile city
commizaipn afid coumty school board viclated the White standard. As
T carlier note with reapect to No. T7-1844, see 4 auprn, the Die-
triet Court determined: (1) thpt Mobile Negroes still suffered pervasive
present effects of masgive historieal official and private dizserimination;
(2} that the city commizsion and county schiool bosed had been quits
unresponeive to the needs of the minority commanity; (3] that oo Negro
had ever been elected to either body, despite the fact that Negroes eou-
stitute ahout one-third of the electorate; (4) that the persirtence of severs
Tapial blor voting made 1t highly anlikely that any Regro could be elected
wt=large to either body in the foresecable futore; and (8) that ne state
poliey favored at-large clections, and the loeal preferenee for that scheme
wis outweighed by the fact that the unconstitutional yote dilution could
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III

If it is assumed that proof of discriminatory intent {s neces-
sary to support the vote-dilution claims in these cases, the
guestion becomes what evidence will satisfy this requirement.™
The Court assumes, without any analysis, that these cases are
appropriate for the application of the rigid test developed in
Personnel Administrator of Mass. v, Feeney, 442 U, 8, 256, 279
(1979), requiring that “the decizionmaker . , | selected or
reaffirmed & particular course of action at least in part ‘because
of,’ not merely ‘in spite of' its adverse effects vpon an iden=-
tifiable group.” Tn my view, the Feeney standard creafes g
burden of proof far too extreme to apply in vote-dilution -eape*

This Court has acknowledged that the evidentiary imwguiry
involving diseriminatory intent must necessarily vary depend-
ing upon the factual econtext. See Village of Arlington Heights
v. Metropolitan Housing Authority, 420 U, 5, 252, 266 (1877) ;
Washington v. Dawis, 426 U, 8, 229, 253 (Stevess, I, coneur-
ring). One useful evidentiary tool, long recognized by the

be correeted only by the imposition of single-member distriels.  Belden v
City of Mobde, 423 F. S8upp. 854 (9D Ala. 1078} Brown v. Moore, 438
F, Bupp. 1123 (BD Aln. 1978). The Court of Appealy affirmed these
Bndings in all respects. Bolden v. City of Mobile, 571 F. 2d 238 (CAS
1978) ; Brown v. Moors, No, 77-1683 (CAF June 2, 1973), See also the
dissenting opinion of myy Brother Warre, ante.

82 The siptutez providing for at-large elestion of the members of the

two governmental bodies involved in these cases, see n. 88-7Fupra, have

been in effeet since the days when Mobile Negroes were totally disen-
franchised by the Alabama Constitation of 1001, The Distriet Court in
both cases found, therefore, that the al-large schemes could not have besn
adopted for diseriminatory purposes. Holden v, City of Mobide 423 F,
Bupp. 384, %868, 307 (8D Aln I976); Brown v. Moore, 428 F, Bupp. 1123,
1126-1157, 11358 (8D Alu, 10783, The jasue I8, then, whether officials have
maintained these slectoral svsterng for discriminatory  porpessa. Cf,
Vitloge of Arlington Hetghis v. Metropolitan Housing Development Corp.,
420 1. B, 252, 257258, 266271, und n. 17 (1977).

1 As the dissenting opinion of my Brother Waite demonstrates, how-
ever, the facte of these cases compel o finding of unconstitutional vote
dilution even under the majonty's slandard,

o 8eS

3l
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common law, is the presumption that “[e]very man must be
taken to contemplate the probable conzequences of the act he
does.” Townsend v. Wathen, 103 Eng. Bep, 570, 380581
(K. B. 1808). The Court in Feeney, supra, at 279, and n. 25,
acknowledped that proof of foreseeability of discriminatory
consequences colld raise a “strong inference that the adverse
offects were desired,” but refused to treat this presumption as
conclusive in cases alleging diseriminatory distribution of con-
stitutional gratuities.

I would apply the common-law foreseeability presumption
to the present cases. The plaintiffs surely proved that main-
tenance of the challenged multimember disteicting would have
the foreseeable effect of perpetuating the submerged eleetoral
influence of Negroes, and that this diseriminatory effect could
be corrected by implementation of a single-member districting
plan.®* Because the foreseeable disproportionate impact was
go severe, the burden of proof should have shifted to the
defendants, and they should have been required to show that
they refused to modify the districting schemes in spite of, not
because of, their severe discriminatory effect. Hee Feeney,
supra, at 284 (Marseary, J,, dissenting). Reallocation of the
burden of proof is espeeially appropriate in these cases, where
the challenged state action infringes on the exercise of a fun-
damental right. The defendants would earry their burden
of proof only if they showed that they considered submergence
of the Negro vote & detriment, not a benefit, of the miulfi-
member gystems, that they accorded minority citizens the same
respect given to whites, and that they nevertheless decided to

_ maintain the systems for legitimate reasons. C{ M. Healthy
City Board of Education v. Doyle, 429 U, 5. 274, 287 (1977):

28 Tndeed, the District Court in the present cases concluded that the
‘evidence supported the plaintiffis’ position that unconstitutional vote dify-
fion was the nuturyl and foresceable consermence of the maintenance of the
challenged moltimember districting. Brown v, Moore, 4258 F, Supp. 1123,
1138 (AD Ala. 1976); Bolden v. City of Mobile, 423 F. Bupp. 384, 397-

< 398 (BDr Ala. 1876).
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Village of Arlington Heights v. Metropolitan Housing Corp.,
429 U, B, 252, 270, n. 21 (1977).
This approach recognizes that

“[f]requently the most probative evidence of intent will
be objective evidence of what actually happened rather
than evidence describing the subjective state of mind of
the actor. For normally the actor is presumed to have
intenderd the natural eonsequences of his deeds. This ia
particularly true in the case of governmental action which
ig frequently the product of compromise, of collective
decisionmaking, and of mixed motivation.” Washington
v. Dawis, 426 U, 5. 229, 253 (STevens, J,, coneurring).

Furthermore, if proof of discriminatory purpose is to be
required in these eases, this standard would comport with my
view that the degree to whieh the government must justify a
decision depends upon the importance of interests infringed
by it. See San Antonio Ind, School District v. Rodrigues, 411
T. 8.1, 70 (Mansmavy, J,, dissenting ),

The Court also fails to recognize that the maintenance of
multimember districts 1 the face of foreseesble discrimina-
tory econsequences strongly suggests that officials are blinded
by “racially selective sympathy and indifference.”® Like
outright racial hostility, selective racial indifference reflects a
belief that the conecerns of the minority are not worthy of the
same clegree of attention paid to problems perceived by whites,
When an interest as fundamental as voting is diminished along
racial lines, a requirement that diseriminatory purpose must be
proved should be satisfied by & showing that official action was
produced by this type of pervasive bias. In the present cases,
the plaintiffs presented strong evidence of such bias: they

8% Brest, The Supreme Court, 1975 Term—Foreword; In Defense of the
Antidisrrimination Principle, ™ Harv, L, Rev. 1; 7 (1978). Ses also
Wote, Raclal Vote Dilution in Moltlmember Diatricts: The Constitutional
Btandard After Washington v Pama, 76 Mich, L. Rev. 604, 716-710
«{1978).
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showed that Mobile officials historieally discriminated againat
Negroes, that there are pervasive present effects of this past
diserimination, and that officials have not been responsive to
the needs of the minority community, It takes only the
smallest of inferential leaps to conclude that the decisions to
maintain muoltimember distrieting having obvious diserimina-
tory effects represent, at the very least, selective racial sym-
pathy and indifference resulting in the frustration of minority
desires, the stigmatization of the minority as second-clase

citizens=he the perpetuation of inhumanity,™

3 The Conrt, onte, ot 18, o, 21, indicates that on remand the lower
¢ourts are to exsmine the evidenee in these cases under the diseriminatory
ntent standard of Fersonnel Adm’r of Massochusetts v, Feengy, 4402 T8,
256 (1979), and wmay conclude that this fest is ot by proof of the
refusnl of Mobile’s stote-ligislative delegution to stimulate the passage
of legislation chunging Mobile's city povernmenl into & mayer-council
evstem in which council membors are elented from single-member districts,
The Court holds, then, only that the Distrier Court and the Court of
Appeals in esch of the present cases evulusted the evidepee under an
improper legal standard, and not that the evidence fails to0 support & elawn
under Feeney, supra. When the lower courts examing these ¢asts under
the Fedmey standard, they should, of eourse, recognize the relevaney of the
plointiffs’ evidenee that vote dilotion was a foreseeable und natursl con-
gequence of the maintenance of the challepged multimember districting,
and that officials have apparently exlibited selective racial sympthy and
indifference. Cf. Dapton Bd. of Fdue. v, Brinkwman, — T, 8, — (K78
Columbus Bd. of Bduc, v, Penick, — 1], 8, — (1670},

Finally, it 1s important oot to confuse the diffennp views the Court and
I have on the plements of proving unconstitutional vote dilution. The
Court holde that proof of intentional dizeriminntion, as defined in Feeney,
supre. 15 necessary to supportguch a olaim. The Court finde this require-
ment consistent with the statement in White v. Regeater, 412 ' 8. 755, 768
(1973), that uneonstitutional yote dilution doez not comur simply beeause &
minority has nol been able to elest representatives in proporlion to its
voting potential, The extra necessary element, aceording to the Court, is
a showing of disemminatory inteni. In the Court’s view, the evidence
presented in White going beyond mere proof of underrepresentation of the
minerity properly supported an inference that the multimember distrieting

cscheme in question was tainfed with a discriminatory purposs.

The Court’s approach should be satisfied, then, by proof thet an elep-
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The American approach to government is premised on the
theory that, when eitizens have the unfettered right to vote,
publie officials will make decisions by the democratic apcom-
modation of eompeting beliefs, not by deference to the man-
dates of the powerful, The American approach to civil rights
is premised on the complementary theory that the unfettered
right to vote ia preservative of all other rights. The theoreti-
cal foundations for these approaches are shattered where, as
in the present cases. the right to vote iz granted in form, but
denied in substance,

It is time to realize that manipulating doctrines and drawing
improper distinetions under the Fourteenth and Fifteenth
Amendments, as well as under Congress’ remedial legislation
enforcing those Amendments, make this Court an accessory
to the perpetuation of raclal diserimination. The Court's
requirement of proof of intentional discrimination, so inappro-
priate in today's cases, may represent an attempt to bury the
legitimate concerns of the minority beneath the soil of & doe-
trine almost as impermeable as it is specious. If s, the
superficial tranquility created by such measures can be but
short-lived. If this Court refuses to honor our long-recognized
principle that the Constitution “nullifies sophisticated as well

toral scheme enagted with o dischminatory purpose effected a retrogres-
gion io the minority's voting power. Cf. Beer v. United States, 425 T, B,
1530, 141 (1978). The standard should also be satisfied by proof that &
scheme muntwned for & diseriminatory purposs hes the effect of sub-
merging minorily electoral influence below the level 1t would have under &
regsonable alterpative scheme,

The Court dogs not address the question whether proof of discriminatory
effect iz necessary to support & vote-dilution claim, It i clear from the
sbove, however, that if the Court at some point creates such e require-
ment, it would b satisfied by proof of mere disproportionate impact, Buch
& requirement would be far less stringent than the burden of proof re-
guired under the rother rigd diseriminatory effects test I find in White
v. Begester, rupra, See m. 7, eupie, and apcompanying test.
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as simple-minded modes of discrimination,” Lane v\: Wilson,
307 U. 8. 268, 275 (1939), it cannot expect the vietims of dis-
| erimination to respect political channels of seeking redress,
I dissent.
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Mg. JusTicE STEVENS, concurring in the judgment.

At jssue jn this case is the constitutionslity of the city
of Mobile’s commission form of government. Black citizens
in Mobile, who constitute a minority of that city's registered
voters, challenged the at-large nature of the elections for the
three positions of City Commissioner, contending that the
system “dilutes” their votes in violation of the Fifteenth
Amendment and the Equsl Protection Clause of the Four-
teenth Amendment. While 1 agree with the Court that no
violation of respondents’ constitutional rights has been demon-
strated, my analysis of the issue proceeds along somewhat
different lines,

In my view, there is a fundamental distinetion between state
action that inhibits an individual’s right to vote and state
setion that affects the political strength of various groups
that compete for leadership in a democratically governed
community. That distinetion divides so-called vote dilution
practicea into two different categones “governed by entirely
different eonstitutional considerations.” see Wright v, Rocke-

feller, 376 1. 8, 52, 56 (Harlan, J., coneurring),

ln the fimst valegory are practices such as poll taxes or
literscy tests that deny individuals access to the ballot, Dis-
tricting practices that make an individual's vote in heavily
populated districta less significant than an individual's vote in
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a gmaller distriet belong in the same category, See Baker v,
Carr, 360 U, S, 186; Reynolds v. Sims, 377 U. 8. 533 Prae-
tices in this category are tested by the strictest of constitu-
tional standards, whether challenged under the Fifteenth
Amendment or under the Equal Protection Clause of the
Fourteenth Amendinent,

This case does not fit within the first category, The Dis-
trict Court found that black citizens in Mobile “register and
vote without hindrance”* and there is ne elaim that any
mdividual's vote is worth less than any other’'s. Rather, this
case draws into question a political structure that treats all
individuals as equals but adversely affects the political
strength of a racially identifiable group, Although I am satis.
fied that such a structure may be challenged under the Fif-
teenth Amendment as well as under the Equal Protection

1Tn Reynolds v. Sims, the Court quoted Mr, Tustice Douglas’ state-
wment that the right to vote “includes the right to have the vole counted
gt full value without dilution or discount . . . " 377 1T, &, at 555, n. 29,
as well an the comment in Westbury v. Sandera, 376 T, 8, 1, 14, that “one
man’z vote in A congressional election i+ to be worth as much e another's.”
arr L B, ut ‘669,

! Thix finding distinguishes this case fromm White v, Kegester, 412 T, 8,
765. In White the Court held that, in order to cstablish a Fourteenth
Amendment violution, s group alleging vote dilution must
# . produce eyidencve to support findings thut the politics] processes leud-
ing to nomination sod election were not equally open to participation by
the group in fuestion-—that ite members hud less opportunity than did
ather residentz jo the district to partieipate in the politien] processes and
to elect legislatord of their chowe 412 T, B, at 784,

The Court pffivmed & Judgment in favor of black and Mexican-American
voters on the basis of the District Court’s express findings that black
votere hud been " ‘effectively excluded from participation in the Demo-
cratic primary selestion process” #d, at 767, and that “° , . cultural
ineompatibility , . . conjoined with the poll tax and the most reetrictive
voter registration proeedures in the nation hald] operuted to effectively
detiv Mexican-Americans secess to the political processes in Texas even
Ionger thun the Blueks were formully denied neces: by the white primary.” ™
id., at T8,
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making its memberg’ right, to vote, in Mz, Juatice MarszaLL'S
words, “nothing more than the right to cast meaningless
ballots.” Post, at 1, T agree with Mg. JusTicy MaRSHALL
that the protections afforded by the Fifteenth Amendment
need not and should not be so narrowly construed, I do not
agree, however, with his view that every “showing of dis-
eriminatory impact” on an historically and socially disadyan-
taged racial group, post, at 2, 9, n. 7, is sufficient to invalidate
& districting plan.®

Neither Gomillion ner, for that matter, any other case
decided by this Court establishes a constitutional right to
proportional representation for racigl minorities’ What
Gomillion holds is that a sufficiently “uneouth” or irrational
racial gerrymander violates the Fifteenth Amendment. As
Mr, Justice Whittaker's concurrence in that case demon-
strates, the =aine result is compelled by the Equal Protection
(Clause of the Fourteenth Amendment. See 3684 U. S, at
349. The fact that the “gerrymander” condemned m Go-
metllion was equally vulnerable under both Amendments indi-
eates that the essential holding of that case is applicable, not

*1 also disagree with Ma Juvstop Makssail to the extent that he
implies that the votes cast in un at-large election by members of a racial
minority can never be anything more than “meaningless ballote,” T have
no doubt that snalyses of presidential, senatorial and other statewide elec-
tions would demonetrate that efhnic und racial minorities have often had
i eritical impact on the choiee of candidates and the outcome of electinns,
There iz no reazon to believe that the same politieal forees cannot opetate
in emaller election districts regardless of the depth of conviction or emo-
tion that may separate the partisane of different points of view,

UAnd this i true regardless of the apparent teed of 4 purticolsr group
for proportional tepresentation becwimwe of its historically disadvantaged
peition in the community., Hee Cousme v, City Counctl of City of Chi-
eago, 466 F, 2d 820, 852 (CAT 1972) (Smvews, J., dissenting), oert. denjed,
400 T7. 8. 893,  This does not mean, of eourse, that a legislature s conetitu-
tionafly prolihited [rom secording some messure of proportionnl repre-
gentution to & mminority group, see Dnited Jewish Organizations v. Curey,
430 U, & 144,
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merely to gerrymanders directed against racial minorities,
but to those aimed at religious, ethnie, economic and political
groups as well. Whatever the proper standard for identifyving
an unconstitutional gerrymander may be, I have long been
persuaded that it must apply equally to all forms of political
gerryimandering, including racial gerrymandering, See Cous-
ing v. City Council of City of Chicago, 466 ¥, 2d 830, 848853
(CA? 1972) (SteveEws, J., dissenting), cert. denied, 409 U, 8.
8O3

This conclusion follows, I believe, from the very nature of a
gerrymander, By definition, gerrymandenng involves draw-
ing distriet boundaries (or using multimember distriets or at-
large elections) in order to maximize the voting strength of
those loyal to the dominant political party and to minimize
the strength of those opposed to it.° 460 F. 2d at B47. In

T Thie view is consistent with the Court’s Fourteonth Amendment cases,
in which it has indicated that sitaels on apportiohment schemes on taeial,
political, or economie grounds should all be judged by the samo constitu-
tionnl standard. Bee, e. g, Whiteomb v, Chatds, 408 U, 8. 124, 148 (dia-
triets thut are “'conceived or operated ae purposeful deviees to further
racial or economic discrimuparion™ are proliibidted by the Fonrteenth
Amendment) {emphusis supplied); Forizon v. Dorsey, 379 T, B, 433,
430 (an appertionment scheme would Be invalid under the Fourteenth
Amendment if it “operate[d] to minimize of cancel out the voting strength
of raciul or politfcal elements of the voting population™) (emphnsis
supplied),

2 Gerrymanders muy also be wsed to preserve the current balance of
power between political parties, see, ¢ g, Gofney v, Cummings, 412
11, 8, 735, or to preserve the anfe districts of imeumbents, of, Wrght v,
Ruockefeller, 376 10, 8, 52. In Goffney the Court pointed our that ¥, | | it
requires 1o apecial genius to recognize the politieal eonseguences of drawing
a digtriet line along one atreet rather than nnother, Tt i= ngt ooly obvious,
but absohitely unavoidable, that the loeation and shape of distriets may
well determine the political complexion of the area. District lines are
rarely neutral phenomena. They ean well determins what distriet will be
predominantly Democratic or predominantly Republican, or make 5 close
race likely. Redistricting may piv ineumbents sgainst one wnother or
pede very diffienlt the election of ihe most expericnesd legislator. The
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secking the desired result, legislators necessarily make judg-
ments ebout the probability that the meinbers of certain iden-
tifiable groups, whether racial. ethnie, economic or religious,
will vote in the same way. The success of the gerrymander
from the legislators’ point of view, as well as its impaet on the
disadvantaged group, depends on the accuracy of those
predictions,

A prediction based on & racial characteristic is not neces-
sarily more reliable than a prediction based on some other
group characteristic. MNor, sinee g legislator's ultinate pur-
pose in making the predietion is political in character, is it
necessarily more invidious or benign than a prediction hased
on other group characteristies. In the line-drawing process,
racial, religious, ethnie, and eponomic gerryvmanders are all
species of political gerrymanders.

From the standpoint of the groups of voters that are af-
fected by the line-drawing process, it is also important to
recognize that it is the group's interest in gaining or maintain-
ing political power that is at stake. The mere fact that a
number of citizens share & eommngn ethnie, racial, or religious
background does not create the need for protection against
gerrymandering. It is only when their common nterests are
strong enough to be manifested in political aetion that the
need arises, For the political strength of & group is not a
function of its ethnig, racial, or religious composition ; rather,
it is & function of numbers—specifically the number of persons
who will vote in the same way. In the long run there is no

reality 12 that districting inevirably hes and is intended to have subatantial
political consequences,”  1d., at 753.

® Thus, there is little qualitative difference between the motivation of a
lgisloter who hns taken @ position on the abortipn keue who attempl o
gerrymander Lis distriot to imclude or exclude certain religious groupy and
the motivation of & legudator who has taken a palivieal position generlly
thought to be offensive to a partienlar racial group who atfempts to
engare that that group will remain & minority of the voters in his district,
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more certainty that individual members of racial groups will
vote alike than that membera of other identifiable groups will
do so. And surely there is no national interest in according
special constitutional protection to raecial munorities H the
effect will be to make it especially desirable to define political
groups by racial characteristies.’

My conclusion that the same standard should be applied

W Ay Mr. Justice Douglas wrote In his dissent in Wright v. Rockefefler:

“Racial electoral reglsters, like religious otes, have no place In o society
that honors the Lincoln tradition—'of the people, by the people, for the
people” Here the individual is important, not hiv race, his ereed, or his
color, The prineiple of equalily i at war with the notion that District A
must be represented by o Negro, a= it i8 with the notion that District B
must be represented by a Caucasian, District C by & Jew, District Dr
by u Catholic, and so pn.  Cf. Oruy v, Sonders, 372 U, 8, 3688 370, The
reeial electoral Tegister system weights votes along obe racial line more
heavily then it does other voted, That system, by whalever name it
called, 18 o divisive foree in & eommunity, emphasizing differcuces between
candidates and voters that ave irrelevant in the eonstitutionsl wetwe, OF
course race, like religion, playe an important role in the choieed which
individual vorers make from among various candidates, But government
Lus o business designing electors! districts along reeis] or religious lines,

“When rueinl or religious lines are drown by the Btate, the multirscial,
multireligiouz conmmunities that our Constitution seeks to weld together
fs one hecome separatiot: antagoniams that relate to muce or to relighon
rather than to politieal issued ure generated; eommunities seek not the
best representative but the best racial or religions partisan. Hinee that
systermn 15 at war with the demoeratic jdeal, it should find no footing here
a7h 11, 5. 52, Af-67,

Bec slso my dissent in Cousing, supra’

“Tn my opindon an interpretation of the Constitution which afforded one
kind of political protection to blucks snd another kind to member: of
other identifiable groups would isclf be invidious, Respect for the citi-
genry in the black community compels sceeptunce of the fact that in the
long mun there & no more certainty that these jndividuals will vote alike
than will individua]l members of any other ethnic, economic, or eocia]
gromp. The probability of pamllel voling Soelwites sz the Bend of
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whenever & group challenges a distriet boundary or an at-
large system of elections on the ground that its political power
has been adversely affected thereby leads me also to conclude
that the standard cannot condeinn every adverse impact on
one or mnore political groups without spawning inore dilution
litigation than the judiciary can manage. Difficult as the
issues engendered by Baker v. Carr, 369 U. 5. 186, may have
been, nothing comparable to the mathematical yardstick used
in apportionment cases is available to identify the difference
between permissible and impermissible adverse inpaects on the
voting strength of political groups,

In its prigr cases the Clourt has phrased the standard as
whether the districting practices in question “unconstitution-
glly operate to dilute or cancel the voting strength of racial
or political elements.” Whitcomb v, Chawis, 403 U. 8, 124,
144, In Zimmer v. MeKeithen, 485 F. 2d 1207 (CAS5 1973),
the Fifth Cireuit attempted to outline the types of proof that
would satisfy this rather amorphous standard, Today, the
Court rejects the Zimmer analysis, holding that the primary,
if not the sole, focus of the inquiry must be on the intent of
the political body responsible for making the distrieting de-
eision. While I agree with the Court that the proper standard
must distinguish between routine political deeisions and de-
eisions motivated solely by an intent to diseriminate against
an identifiable group, I do not believe that it 1= appropriate to
focus on the subjective intent of the deecisionmakers.

The proper standard, I believe, is suggested by three char-
acteristics of the gerrymander condemned in Gomillion;

political jesues affecting the outeome of an eleotion changes from time to
time to emphasise one imsue, or a few, rather than others, as dominant,
The facts that a political group has its own histery, has suffered its own
gpecial injuetices, and has ity own congeries of epecial political interests, do
noil make one such group different from eny other in the eves of the low,
The members of each go to the polls with equal dignity and with an
equal right to be protected from nvidious diverimination.” 466 F, 2d,
at 862,
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(1) the 28-sided configuration was, in the Court’s word,
“uncoyuth,” that s to say, it was manifestly not the product
of & routine or a traditional political decision; (2) it had a
significant adverse impact on a tninority group; and (3) it was
unsupported by any neutral justification and thus wes either
totally irrational or entirely motivated by a desire to curtail the
political strength of the minority, These characteristics sug-
gest that a proper test should focus on the objective effects of
the politieal deeision rather than the subjeetive motivation of
the deecisioninaker.! In this case, if the commission form of
governinent in Mobile were extracrdinary, or if it were noth-
ing more than a vestige of history, with no greater justifica-
tion than the grotesque figure in Gomillion, it would surely

violste the Constitution. 'Th&Tonelusion would follow simply
from its adverse impact on black voters plus the absence of any
legitimmate justification for the system, without reference to
the subjective intent of the political body that has refused to
slter it.

Conversely, 1 am also persuaded that a political deeision
that affects group voting rights may be valid even if it can be
proved that irrational or invidious factors have played some
part in its enactment or retention,” The standard for testing
the acceptability of such a decision must take into account
the fact that the responsibility for drawing political bound-
aries is generally committed to the legislative process and that
the process inevitably involves a series of compromises among
different group interests. If the process iz to work, it must
reflect an awareness of group interests and it must tolerate
sgome attelmnpts to advantage or to disadvantage particular

u T4 §a unrealistic, on the goe hand, to reguire the vietim of alleged
diserituination to uneover the aetual subjective intent of the decisonmalker
or, conversely, to invalidate otherwise legitimate action simpdy because an
improper motive affected the deliberation of & purtieipant in the decisional
process. A law conseripting clerles should not be invalidated becsuse ar
atheist voted for it.” Waoshington v, Dovis, 428 17, B 230, 263 (Sravens,
J., dissenting).
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gegments of the voting populace. Indeed the same “group
interest” may simultaneously support and oppose a particular
boundary change.'® The standard cannot, therefore, be so
ptrict that any evidence of a purpose to disadvantage a bloe
of voters will justify a finding of “invidious discrimination™;
btherwise, the facta of political life would deny legislatures
the right to perform the distrieting funetion. Aecordingly,
a political decision that is supported by valid and articulable
justifications cannot be invalid simply because some partici-
pants in the decisionmaking process were motivated by a
purpose to disadvantage 8 minority group.

The decision to retain the eommission form of government
in Maobile, Ala., is such a decision. I am persuaded that some
support for its retention comes, directly or indireetly, from
members of the white majority who are motivated by a de-
pire to make it more diffieult for members of the black
minority to serve in positions of responsibility in eity govern-
ment. I deplore that inotivation and wish that neither it nor
gny other irrational prejudiee played any part in our political
processes.  But I do not believe otherwise legitimate politieal
choices can be invalidated simply because an irrational or
invidious purpose played some part in the decisionmaking
Process,

Ap the Court points out, Mobile's basie election system is
the same as that followed by literally thousands of munijei-
palities and other governmental units throughout the Nation.

*2 ¥or example, if 55%; of the voters in un ares comprizsing two districts
belong to group A, their intereste in electing two representatives would be
best served by evenly dividing the voters in two districts, but their inter-
¢cts in making eure that they elect at least one representative would
be served by concentrating & larger majority in one digtriet. Bee Cousins
v, City Council of Chivago, supra, 468 F, 2d, at B55, n. 30 (Swuvexns, J,
dissenting). See nlvo Wright v, Rockefeller, 376 T, 8, 52, where the mainte-
uance of racially separate eomgressional districte was challenged by oue
group of blacks and supporied by another group having the dominant
power in the black-controlled dietrict,
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Ante, at 3. The fact that these at-large systems character-
istically place one or more minority groups at a significant
disadvantage in the struggle for political power cannot invali-
date all such systemns. See Whitcomb v. Chavis, 403 U, 8.
124, 156-160. Nor can it be the law that such systems are
valid when there is no evidence that they were instituted or
maintained for diseriminatory reasons, but that they may be
selectively condemned on the basis of the subjective motiva-
tion of some of their supporters, A contrary view “would
spawn endless litigation concerning the multimember distriets
now widely employed in this Country,” id., at 157, and would
entangle the judiciary in a voracious political thicket.*

W1 emphosize thie point becanse in my opinion there iz u signifieant
difference between g statewide legislative plun that “happens” to use
tallimemnber districts only in those areus where they disadvantoge dis-
erete minerity groups and the use of & generally acceptable municipal
form of government that involves the election of commissicners by the
voters at large, While 7t 38 monifest that there 3& a substantinl neutral
fnatification for & municipality’s choice of a commission form of govern-
metit, it 8 by no mesne obvions that un ceessional multimember district
in p Btate which {ypically vses single member districts can be adequately
explained vh peutral grounds. Nothing in the Court’s opinion in White v.
Regeeter, 412 U, 8 758, desoribes any purported newtral explonation for
the multimember distriets in Bexar and Dallas Counties. In this ennnec-
tion, it should be remembered that Kidgark v, Jill, 386 T, B 120, did oot
uphold the ecopstitutionality of o “erzy guilt” of single-member and
multimember digtricts; rather, in that case thi= Court merely upheld the
findings by {he District Court that the pluintiffs had failed to prove thelr
sllegations that the districting plan constituted such n crazy quill,

H Rejection of Mr, Justice Frunkfurter® views in the specifie con-
iroversy presented by Boker v, Carr, 860 T, 8. 188, does not refute the
basic wiedom of hix call for judicially manageable standards in thiy srea:
"Digregard of mherent Jimits in the effective exereivs of the Court’s Judi-
ciel Power' nobt oply presages the futility of judimal intervention in the
essentially political conflict of forces by whieh the relation hetween popula-
tion and representation has time out of mind been and now is determined,
It may well impair the Court's position ss the ultimate organ of ‘the
supreme Law of the Land' in that vest ruuge of legal probleme, often
etrongly entangled in popular feeling, on which thiz Court must pronounce.



TT=-1844—CONCTR
12 MOBILE v, BOLDEN

In sum, I believe we must gecept the choiee to retain Mo-
bile's cotmmission form of government as constitutionally
permiszible even though that choice may well be the product
of mixed motivation, some of which is invidious. For these
repsons I concur in the Court's judgment of reversal,

The Court's authorlty—possessed of neither the purse nor the sword—
ultimagely rests on sustsined public confidence in jt: moral sanction,  Sueh

ing must be nourished by the Court's complete detachment, in fact and
in eppearance, from political entanglements and by abstention from inject-
ing itdelf into the clash of political forces in political settlements.” 369
. 8, st 267 (Frankfurter, J., dissenting),
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