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conf. of June 12, 1975
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No. 74-6212
NORTON from USDC, D. Md. Timely
drray, Blair, D.J.J.;
V. Winhter, C.J., dis.)
WEINBERGER, Secretary Federal/civil
of HEW

1. This is a Weinberger v. Salfi hold which has previously

been remanded for reconsideration in light of Jimenez v. Weinberger,

417 U.5, 628 (1974). Appellant seeks relief from the provisions of
~— the Social Security Act which require that he have received support
from his deceased father. Had appellant lived with his father,

were he his father's legitimate child, or were he an illegitimate



i
child meeting a variety of gualifications, he would not be
required to show receipt of support.

2. FACTS: Appellant was born in 1964 to unmarried teenage
parents. His father acknowledged responsibility, and at birth

contributed $6 and some baby habiliments, but never provided g;.m-qm'

-_

support. The father entered the Army shortly thereafter, and
did seek to take out an allotment in appellant's behalf. However,

the procedure was incomplete at the time of his death in Vietnam.

Appellant then applied for child's insurance benefits, under

42 U.S.C. § 402(d); the application was pursued to the exhaustion

of administrative remedies. He thereupon filed suit under 42

U.5.C. § 405 (g) .

Because he sought to enjoin, on constitutional grounds, the
operation of the provisions of the Act which disgqualified him,
appellant requested a three-judge district court. The single
district judge (Blair) obliged, but only after first resolving,
adversely, appellant's nonconstitutional claim that he had
been sufficiently supported by his father to meet the statute's
dependency requirements. Appellant relied chiefly ¢n his
father's efforts to take out an allotment: the court concluded
that the statute plainly required actual support, not intended
support. See § 402(d) (3) (appended to this memo).

The three-judge court (Winter, Murray, Blair) thought it

uncertain that the single judge had had jurisdiction over the



o s

nonconstitutional claim, since the case reguired three judges:
it d4id not reach the issue, however, because it concluded that
the single judge had properly disposed of that claim. The

court went on to certify the case as a class action, and then

— i

turned to the constitutional issue. The latter requires a
preliminary description of the relevant statutory provisions,
Section 402(d) provides for benefits for a "dependent"
e
"child" of a deceased or disabled wage earner. Section 402 M "‘ir
F._.-_.-." e e ——)

{d) {(3) (appended at the end of this memo) deems a child to %—

e dependent upon his fathe if he is a leg:.t:.mate or adopted %-&(

chlldé?f he was llvlng with his father, or if he is a "e¢hild®
by virtue of §§ 416{h]{2}EB} or 415{h}{3}.£x The latter two
sections provide for certain exceptions to the general
requirement that status as a "child" be determined by applica-
tion of state law governing deveolution of intestate property
(which excludes illegitimates in many states); the exceptions
are fo ose persons who are illegitimate only because of
defective ceremonial marriages, ¢£fgaﬂ have been acknowledged

in writing, or who have been the beneficlaries of court

paternity or support decrees, Because petr was in none of

these categories, he could not be deemed eligible save by, a
__-v-'—'_'_'_J

u—"*-_r——-'_'r___-—_ r— e

*/Section 402(d) (3) also deems a child to be dependent if he was
receiving support from the wage earner at the time of death: as
has already been noted, appellant failed to establish that he had

been. (cont.)
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showing of recaiﬁt of support -- a showing which the Secretary
and lower courts found him to have failed to make.

The court rejected appellant's contention that the statutory
classifications should be subjected to strict scrutiny, but did

conclude that the "new rational basis approach" of Weber v.

‘On the Jimenez remand, the majority and dissent engaged
in a lengthy and complex discussion of whether 2 child was
alsc deemed dependent if it was a "child" by wvirtue of § 416
(h) (2) (a), which provides for determination of that status by
application of state intestacy laws. ©See D. Ct. opn, at 11-16,
dissenting opinion, at n., 1. The majority relied on the plain
wording of § 402(d) (3), while the dissent relied principally
on language in Jimenez, 417 U.S., at 634. That case does
indicate that both the Secretary and the Court assumed that
an illegitimate entitled to inherit is deemed dependent by

virtue of § 416(h) {2) (A). The issue was nct essential to
Jimenez, however, and § 416(h) (2) () on its face does nothing
more than establish that such a person is a "child." Section

402 (d) (3) deems to be "dependent" a person who is a "child"
by operation of certain specifiec sections, not inecluding
§ 416(h) (2) (2).

The relevance of this issue turns on the lack of rational
relationship between state devoclution laws and the likelihood
of an illegitimate's having been dependent on his father,



-

Aetna Casualty Co., 406 U.S. 164 (1972), was appropriate. This

approach was thought to be that of determining statutory purpose,
and then judging whether the challenged classification rationally
served that purpose. The court also thought, however, that
social welfare legislation could not be surgically precise, so
that some incidental discrimination was permissible. As for

the Social Security Act, the court stated that it was based on
the dual concepts of parentage and dependency, and that the
dependency involved was actual dependency, not potential. The

court considered it reasonable for the statute to presume

L™

dependency for legitimate children, for any child living with a

— e

father, and for illegitimates who had obtained judicial decrees
#W—M
cf paternity or support. The presumption of dependency for
e
those who had been acknowledged in writing was somewhat more

difficult, but the court thought it reascnable to presume that
men are more likely to provide support when they have been
willing to accept responsibility in writing. Unlike Labine v.

Vincent, 401 U,S. 532 (1971), the statute did not erect an

impenetrable barrier against illegitimates -~ they had full
- — e P e

opportunity to show the critical element of dependency.

Moreover, the statute really didn't treat equal dependents
unequally, cf., Weber, since all could establish dependency:
rather, it merely established simplified formalistic methods of

proof for reasonably chosen classes of children. BAppellant's



e
problem was seen as basically that of being outside the class of
persons for whom the Act was designed, to wit, those who received
actual support from a wage earner.

This Court wvacated and remanded in light of Jimenez v.
______...-ﬂ"'

Weinberger, in which was ruled unconstitutional a provision of

the Act which barred benefits to illegitimate children

after the onset of their wage earner parent's disability. The
— e
majority of the district court concluded that Jimenez had no

effect on its earlier decision. Its basic point of distinetion
was that in Jimenez a particular subclass of 1llegitimates was
prohibited from even showing dependency, despite the Act's

basic purpose of providing support for dependents, whereas here

il

appellant is not barred from making such a showing. It noted
e e e e e

that Jimenez had not established illegitimacy as a suspect

classification, nor had it cast doubt on the court's under-
standing of the purpose of the Social Security Act. Moreover,
the restriction here does not make the statute underinclusive --
while it permits benefits for nondependent children falling in
various categories, it does not exclude any child whe in fact
was dependent.

Judge Winter, dissenting, acknowledged that Jimenez dealt
with different restrictions, but thought the case "gave strong
and clear indications" that the dependency requirement was also

invalid. His principal argument was that wvarious references
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in the opinion supported appellant's contention that the purpose
of the Act were to replace actual or potential support.* This
being the purpose, proof of paternity alone was sufficient, and
a further showing of support could not be rationally or validly

required of subclasses of illegitimates,.

3. CONTENTIONS: Appellant contends that the purpose of

the Act is to replace actual or potential support, and that the

reguirement that an illegitimate who establishes paternity must
also show actual support is thus irrational and arbitrary. He
also contends that there is no rational or legitimate basis for
discriminating againstiillegitimate children ({especially since
almost as many absent fathers of legitimate children fail to
support their children as doc absent fathers of illegitimate
children), and that the case is analogous to Frontiero v.
Richardson, 411 U.S. 677 (1973) {(which struck down a regquirement
that dependency on female military personnel be establisghed).

He contends that illegitimacy should be viewed as a suspect
classification, since illegitimates have been “"relegated to

such a position of pelitical powerlessness as to command
extraordinary protection from the majoritarian pelitical process."

San Antonic Indep. School Dist v. Rodriguez, 411 uU.S, 1, 28 (1973).

*/He relied, for example, on the Court's citation to a House-Senate
conference Repcrt; there is language in that report, not quoted in
Jimenez, which speaks of the purpose of the Act in terms of replacing
obligaticns of support. Judge Winter also focused on the fact that

frmmmd b



e
He alsc preserves his factual claim that he made an adeguate
showing of receipt of support from his father.

4. DISCUSSTION: The case is a hold for Salfi, both on the

merits and jurisdictionally. The jurisdictional issues affect
the propriety of class-wide relief and, more importantly, this
Court's appellate jurisdiction., Note 8 of Justice Rehnguist's
draft opinion in Salfi leaves open the issue of whether a
§ 405 (g) court can grant injunctive relief, If the jurisdictional
portion of the draft is adopted, the present appeal forces that
issue -~ if § 405{(g) does not authorize injunctive relief, the
three-~judge court was improperly convened and the requirements
for § 1253 appeals arelnot met (unlike Salfi, § 1252 jurisdiction
is also lacking, since the decision below was in favor of the
statute's validity).

The arguments based on the intent of the Sccial Security
Act strike me as exceedingly strange., They would strike down
the support requirement because of its perceived inconsistency
with an overall statutory purpose which has been divined in
total disregard of the challenged section -- which section

makes abundantly clear Congress' interest in focusing on actual

the applicant in Jimenez was precluded from benefits because he in
fact could not show that he had ever been supported by his father
{since the father was disabled when he was born) -- which is precisely
the problem which appellant faces,
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support. To my mind, the only appropriate frame of analysis

looks strictly to whether Congress had a rational basis for

presuming wage earner support as to all classes of children,

legitimate and illegitimate, save for that to which appellant

—

.

belongs (unless, of course, the Court treats illegitimacy as

i ——i

a suspect criterion).

There is no response,

| Fotras,
i

6/5/75 Jacobs All opns in petn app.

42 U.5.C., § 402(d) (3}

L A chlld shall be deemed dependent upen hls
{ather or adopting father or his mother or adopting
mother at the time specified in paragraph (13 (C) of
this subsection unless, at such time, such individual
was not Uving with or contributing to the support of
such child and—
tA) such child is neither the legitimate nor
adopted child of such individual, or
{B) such child has been adopted by some other
individual.
For purposes of this paragraph, a child deemed to be
& child of a fully or currently insured indlvidual
pursuent to section 416(h} (2} (B} or section 416(h}
(33 of thiz titte shall be deetmed to be the legitimate
child of such Individual.
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MEMORANDUM TO THE CONFERENCE

Re: Ho. 74-6212 - Horton v. Weinbarger

" —Idhave taken the liberty of asking Mike Rodak to
rel&g; this case for me at our next Conference, even though
thefe were five votes to niote prdbabIé jurlsdlctlon limited
to the constitutional question at today's Conference. My
reason for doing sc is that the presently circulating draft
opinion in Salfi contains a reservation as to the question of
whether a District Court exercising jurisdiction under § 205 (g)
of the Social Security Act may issue an injunction., If that
drculation does become a Court opinion, there will be presented
on the appeal in Norton the issue as to whether this Court

has jurisdiction under 28 U.5.C. § 1253, eince that section
limits our appellate jurisdiction t¢ an action reguired to he
heard by a three-judge court, and 28 U.S5.C. § 2282 requires a
three-judge court only when application is made for an inter-
locutory or permanent injunction restraining the enforcement
of ., . . "any Act of Congress for repugnance to the Constitu-
tion of the United States . . .". This guestion is presented
in Norton though not in Salfi because in the latter case we
have jurisdiction under 28 U.5.C. § 1252 because the District
Court there held an Act of Congress unconstitutional. 1In
Norton the ruling of the three-judge District Court was in
favor of constitutionallty, and therefore jurisdiction depends
on 28 U.S.C. § 1253,




If there is thought to be substance to my view, I think
jurisdictigg ought to be postponed in the case, rather than
simply noted.

Sincerely,

e

-
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Supreme Qourt of t&tﬁrﬁd’ﬂﬁu;
Waslington, B. €. 20543

CHaMBERS OF
JUSTICE HARRYT A, BLACKMLUMN

May 15, 1976

Dear Lewls:

No, 75-649, Mathews v. Mattern, in December jvas
marked as a hold for No. 74-204, Mathews v. Eldridge’, which
has now come down, and for No. 74-6212, Norton v. Mathews.
I have written Norton. It is at the Printer, but I propose to
hold it until the companion case is ready. In any event, I doubt
very much that Norton will bear on Mattern.

No. 75-1234, Mathews v. Elliott, at Saturday's confer-
ence was relisted for May 20. I aslked that it be relisted with
the Mattern case. My thought ie that both bear upon your
Eldridge opinion and that we can get rid of both cases (perhaps
remand for reconsideration in the light of Eldridge) rather than
have them drag on for Norton.

I shall value your comments as to this suggestion, Would
you be able to do this for next Thursday's conierence?

Sincerely,

Ao

-—-—-—"\.

Mr, Justice Powell

MM



ist DRAFT
SUPREME COURT OF THE UNITED STATES

( No. 746212 \

. —
Gregory Norton, Jr,, ete,,
Appellant, On Appeal from the United
. } States District Court for
F. David Mathews, Secretary| the District of Mary-
of Health, Edueation, land.
and Welfare. ]

[May —, 1976]

Me. JusmicE BrackMUN delivered the opinion of the

Court.

On the merits, this case raises the same question as
to the constitutionality of §§ 202 (d)(3) and 216 (h)(3)
{C)(il) of the Social Security Act, 42 U, 8. C. §§402
{d)(3) and 416 (h)}(3)(C)(ii), as was presented in
Mathews v. Lucas, ante, p. —. The present litigation,
however, also raises certain jurisdietional issues. It now
has become apparent that the simultaneous submission
of Lucas to the Court, and our decision in that case
today, make it necessary for us specifically to decide the
jurisdictional questions,

1

Appellant Gregory Norten, Jr., was born out of wed-
loek in February 1964. Both his father and his mother
then were high school students, aged, respectively, 16
and 14, who lived separately at home with their parents,
The two never married and, indeed, never lived together,
Appellant alwaye has resided with his maternal grand-
mother and has been cared for by her, When Gregory
was born, his father contributed six dollars and some
clothing and other habiliments for the baby, but, being
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so young and unemployed, he never assumed appellant's
actual support,

In February 1965 the father entered military service.
He was killed in Vietnam on May 19, 1966, at age 19.
Before his death, the father apparently took some initial
steps (the procurement of a birth certificate and other
items) necessary for the processing of a dependent child’s
military allotment, The father failed, however, to com-
plete the required procedures before he was killed.

In September 1969 appellant’s maternal grandmother
filed on his behalf an application for skurviving child’s
benefits under § 202 (d)(1) of the Act, 42 U, 8. C, § 402
{d)(1), based on the father's earnings record. An ad-
ministrative hearing followed. The Hearing Examiner
coneluded that appellant was not entitled to benefits as
a dependent child because his father, at the time of his
death, was neither living with appellant nor contribut-
ing to appellant’s support.! App. 13-18. The subse-
quent administrative appeal was no more sueccessful,
Id., 20-21,

1 Bection 202 (d){1) provides survivorship benefita only to a child
who was “dependent” upon the decensed insured parent at the time
of the parent’s death. A legitimate child, & child entitled under
the intestacy laws of the jnsured parents domicile to inherit per-
sonal property from the parent, A child whose illegitimacy resulis
from & formal defect in his parents' purported marriage ceremony,
and o child aclomowledged m writing by the insured father as his
son or danghter or judicially decreed (during the father's lifetime)
to be such, are all deemed under the Act to be dependent, and
thus ure relieved of otherwise proving actual dependency. Bections
202 (d) (1), 202 (d)(3), 216 (e), 216 (h)(2), and 216 (h)(3)(C),
42 T, 8. C BE402 (d)y(1), 402 (d)(3), 414 (&), 416 (h)(2), and
416 (h) (3){C). Bince appellant did not come within any of these
categories, he could establish his stotus a8 8 dependent child under
the Act only by showing that his father lived with him or con-
tribnted to his support atv the time of his death. Sections 202
(d)13) and 216 (h){3) (C){ii), 42 U. 8. C. §8402 (d)}(3) and 410
(h) (3Y(C)(ii) Bee generally Mathews v, Eucns, gnte, p. —,
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The present action was then instituted on behalf of
appellant against the Secretary of Health, Education,
and Welfare. By the complaint, relief was sought alter-
natively on statutory and constitutional grounds. First,
it was asserted that, by his attempt to secure a military
allotment for appellant, the father, at the time of his
death, in fact was contributing to appellant's support,
within the meaning of § 218 (h)(3)(C)(ii) of the Aet,
and that appellant therefore was & dependent of the
father, under £§202 (d)(1) and (3), and entitled to
benefits. SBecond, it was asserted that, by creating a
presumption of dependency, and consequent qualification
for benefits, for legitimate children generally, and for
illegitimate children under eertain eireumstances see n, 1,
but denymg the presumption to appellant and others
similarly situated, the Act diseriminated against appel-
lant's class, in vielation of the guaranty of equal protee-
tion implicit in the Due Process Clause of the Fifth
Amendment,

Appellant's statutory claim was initially considered and
rejected by a single district judge. Norton v. Richard-
son, 352 F. Supp. 596 (Md, 1972). In view of the com-
plaint's request for certification of a class pursuant to
Fed. Rule Civ. Proc. 23 {(¢)(1), and for class-wide injune.
tive relief against the alleged unconstitutional operation
of the Act's presumptions of dependency, a three-judge
court was convened under 28 U, 8. C, §§ 2282 and 2284
to pass upon the constitutional elaim, The three-judge
court first agreed with, and reaffirmed, the single judge's
rejeetion of appellant’s statutory elaim. Norton v. Wein-
berger, 364 F. Supp, 1117, 1120 (Md. 1973). The court
went on to identify the plaintiff class, id., at 1120-11217°
but on the merits of the constitutional elaim it ruled in

2The definition of the olass, however, does not appear to have
been formajiged in the three-judge court’s judgment, App. 50,
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favor of the Secretary and granted summary judgment
in his favor, Id, at 1121-1131,

Appellant, taking the position that the 3-judge court
had denied his request for an order enjeining enforce-
ment of provisions of the Act, lodged a direct appeal
here pursuant to 28 U, 8, C, §1253. While his juris-
dictional statement was pending, Jimenez v. Weinberger,
417 U. 8. 628 (1974), was decided. This Court there-
after vacated the 3-judge court's judgment and remanded
the case for further consideration in the light of Jimenes.
4183 T, 5. 902 (1974).

On the remand, the same 3-judge court, with one judge
now dissenting (adhered to its earlier conelusion in favor
of constitutionality, Norton v, Weinberger, 300 F. Supp.
1084 (Md. 1975). Appellant has again appealed. We
postponed the question of jurisdiction to the hearing of
the case on the merits, 422 T, 8. 1054 (1875), and, in
doing so, cited Weinberger v, Salfi, 422 U, 8. 749, 763 n.
8 (1875), which just then had been decided. Subse-
quently, we set the case for oral argument with Mathews
v. Lucas, ande, 423 U, 8, 819 (1975).

i |

The guestion whether the 3-judge court was properly
convened upon appellant's demand for injunetive relief
is relevant, of course, to our appellate jurisdiction. If
the eourt was not empowered to enjoin the operation of
& federal statute, then three judges were not required to
hear the case under 28 U, 8, C. § 2282, and this Court
has no jurisdiction under 28 U, 8. C. § 1253, Accord-
ingly, appellant and the Secretary have debated whether
the District Court possessed injunctive power under § 205
(g) of the Act 42 T, 8. C. § 405 (g), and whether, in

% Bection 208 (b} reads in periinent part:
“Any individusl, after any final decision of the Seeretary made
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the light of §205 (h),* 42 U. 8, C. §405 (h), relief was
aveilable under the mandamus statute, 28 U. 8, C.
§13681," or under the Administrative Procedure Act, 5
U. 8. C. §701 ef seq®

after & hearing to which he was a party, irrespective of the amount
in cootroversy, may obtoin s review of euch decision by a eivil

action . . . . Such action shall be brought in the district eourt
of the United States for the judicial dwirict in which the plaintiff
residez . . . . As part of his amswer the Secretary shall file &

certified copy of the transeript of the record ineluding the evidence
upon which the findings and decision complained of are based. The
court shall have power to enter, upon the pleadings and transeript
of the record, a judgment sffirming, modifying, or reversing the
decigion of the Becretary, with or without remanding the cause for
a rehearing.”

* Bection 205 (h) reads in pertinent part:

“The findings and decisions of the Secretary after n hearing shall
be binding upon all individuals who were parties to such hearing.
No findings of fact or decision of the Secretary shall be reviewed
by amy person, tribunal, or governmental agency except as herein
provided. No action against the United States, the Beeretary, or
any officer or employer thereof shall be brought under [§133¢ and
other specified sectiona] of Title 28 to recover on any claim arising
under thie subchapter” {subchapter IT of the Socinl Becurity Act].

Ses Weinberger v, Soifi, 422 U. B, 748, 7566 n. 3 (1875).

5 The initisting judge observed that jurisdiction for his court was
asserted under the gemeral federal question provision of 28 U. 8. C.
§ 1331, and under 28 U, 5. C, § 1381, vesting the distriet courta
with juriadiction “in the nature of mandamus te sompel an officer
or employee of the United States or any agency thereof to perform
& duty owed to the plaintif.,” Nortor v. Richardsown, 352 F. Supp.
596, 588 n. 2 (Md. 1972),

% Fhe Solicitor General contends that the Distriet Court has juris-
diction to review & socml security ruling ooly under § 203 (g) be-
eayse § 205 (b)) specifically excludes poy other source of review of
puch determinations. He then contends that, for two rensons, there
was no jurediction bere to . iEse sn injuoction under § 205 (g).
First, § 205 (g} in terms sperifies that a district court may enter a
judgment only “affirming, modifying, or reversing the decision of
the Secretary, with or without remanding the cause for a rehearing,”
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We think it unnecessary, however, to resolve the de-
tails of theseldifficult and perhaps cloae)juriadictiunal
arguments, The substantive questions raised on this ap-
peal now have been determined in Matthews v. Lucas,
ante.” This disposition renders the merits in the present
case g decided issue and thus one no longer substantial
in the jurisdictional sense.

Assuming that the 3-judge court was correctly con-
vened, and that we have jurisdiction over the appeal, the
appropriate disposition in the light of Mathews v. Lucas,
plainly would be to affirm the judgment entered in this
case in favor of the Hecretary, Assuming, on the other
hand, that we lack jurisdiction because the 3-judge court
was needlessly convened, the appropriate disposition
would be to dismiss the appeal. When an appeal to

but does not say it may enjoin him, and, morsover, in this statu-
tury structure an injunction i= out of place. Becond, although the
eult was mede to sound ps & cluse action, the class was not properly
ertifled, innsmuch a8 there was 1o allegation that the members had
aven filed applications for benefite; thue there is no jurisdietion over
the class sspects of the case, Wainberger v. Salfi, 422 U, B. 740
{1975], 1= cited. Since only the individual elaim remaids, even if
injunctive power were available under § 4058 (g), it would not be
appropriately exercised In review of & single claimant's case.

The appellant contends in rebuttal that the “affirming, modifyiog,
or reversing” language in § 205 (g) does not withdraw & distriet
oourt’s general and inherent equity powers, meluding the power to
enjoin, and that, in any event, juriedietion remaing under the other
cited statutes,

*The respective juriedictional statements for the original appeal
and for the present ome preserved appellant's statutory claim along
with hiz constitutional cootention, The statutory cinim, however,
wia not pressed in appellant’s brief in the present case, and at oral
argument & explicitly was abandoned. Tr, of Oral Arg. 5-6.

We note, too, that, in contrast to the situation n Wenberger v.
dalfi, 422 T, 8. 749, 783 n, & (1975), there i3 no jurisdiction here
under 28 TU. B, C. § 1252 amce the Dhistriet Court's decislion wee in
favor of the statute's constitutionality.
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this Court is sought from an erronecusly convened 3-
judge District Court, we retain the power “‘to make
such earrective order as may be appropriate to the en-
forcement of the limitations' " which 28 U, 8. C. § 1253
imposes. Bailey v, Patterson, 360 U, B, 31, 34 (1962),
quoting Guily v, Interstate Natural Goe Co., 202 U. B,
16, 18 (1934). What we have done recently, and in most
such eases where the jurisdictional issue was previously
unsettied—and we do not imply that our doing so is
statutorily or otherwise compelled—has been to vacnte
the Distriet Court judgment and remand the case for
the entry of a fresh deeree from which an appeal nmyba/
taken to the appropriete eourt of appeals. Gonzales v,
Employees Credit Union, 418 U, B. 80, 101 (1974), is
an example. In the present case, however, the decision
in Lucas has renderad the constitutional imues insub-
stantial and o much 5o a3 not even to support the juris-
dietion of s 3-judge District Court to consider their
merits on remand. Bee, 6. g., Hicks v, Mirgnda, 422
U. B, 332, 343-345 (1973) ; Hagans v, Lavine, 4156 U, B.
528, 536-538 (197¢). Thus, there i no point in remand-
ing to enable the merita to be considered by a eourt of
sppeals, See Mcluros v. DeChamplain, 421 U. 8, 21
(1975} "

*In McLucos a mingle district judge enjoitis] the enforcement of
Art. 134 of the Uniform Code of Military Justice, 10 U. 8. C. § 034,
withoat convening a 5-jindge conrt.  He did so beenuse he considered
the ecnistituiionn] infirmity of the Article to be plain. See Baley v.
Patterson, 380 U. 8. 31 (1062). On darect appenl, wnder 38 U, 8, ©,
§ 1282, the proprety of procesding witheat a2 3-judpe court wae
questioned. We obeerved that if a 3.judge court was originaily re-
quired vmder 28 €7, B, C. § 2282, we onliharily were bound to vacate
the judgmest snd remand for the convening of a 3-jndge court.
Fleriming v. Neslor, 363 U, 8, 603, 807 (F960); Pederal Hounng
Adminutration v. The Dodington, fnc., 382 U, 8 977 (1857}, Cone
rlading, however, that mo purpose could be sesved by deriding
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Tt thus is evident that, whichever disposition we under-
take, the efiect is the same., It follows that there is no
need to decide the theoretieal question of jurisdictigp in
this case. In the past, we similarly have reserved|diffi-
cult fiuestions of our jurisdiction when the case alter-
nafively eould be resolved on the merits in faver of the
same party. Bee Secretary of the Navy v. Avrech, 418
T, 8. 676 (1974), The Court has done this even when
the original reason for granting certiorari was to resolve
the jurisdictional issue. See United Stales v. Augen-
blick, 393 U. B. 348, 345-352 (1969). Although suech
a dispogition would not be desirable under all eireum-
stances, we perceive no reason why we may not so pro-
ceed in this case where the merits have been rendered
plainly insubstantial. Cf, McLucas v, DeChamplain,
421 U, 8, at 32. Making the asumption, then, without
deciding, that our jurisdiction in thizs cause is estab-
lished, we affrm the judgment in favor of the Secretary
on the basia of our decision in Mathews v, Lucaa, ante,

It i3 8o ordered,

whether & 3-judge court was required originally, beeause intervening
decisions of this Court sustaining the eonstitutionslity of Art. 134
bad rendered the merits iesue plainly imsubstaniial by the time the
case wed before we, we vacated the judgment apd remanded the
case, directing dismissel. 421 T. 8, at 32,
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Suyreme Conet of the Mnited Sintes
Waslington, B. €. 20513

CHAMBERS OF
JUSTICE POTTER STEWART

June 7, 1976

Re: No. T4-6212, Norton v. Mathews

Dear Harry,

My Conference notes indicate that a
majority voted to dismigs this appeal for lack
of jurisdiction. Accordingly, ‘I shall await a
further expression of viewse on that subject.

Sincerely yours,
‘ (3 &

Mr. Justice Blackmun

Copies to the Conference



June 8, 1976

No 74-6212 Norcon v. Mathews

Deaxr Harry;
Pleasc join me.

Sincerely,

Mr. Jusilce Blacamun

1fp/aa

ect The Conference



SBuyrenre Qonrt of the Hnited Stutes
Waslington, B, §. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 11, 1976

Re: No. 74-6212 - Norton v. Mathews

Dear Harry:

My recocllection of the Conference vote in this case
is, like Potter's, that there was a majority to dismiss
for want of jurisdiction. If there is no longer a majority

which feels that the opinion should be written that way,
I will of course join you.

EincerE1Y¥A}1WV’f

Mr. Justice Blackmun

Copies to the Conference
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Snprame Conrt of the Hnited Siates
Waslingtow, B. ¢. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

June 14, 1976

Re: No. 74-6212 - Norton v. Mathews

Dear Harry:

Please state at the foot of your opinion
in this case that I join the opinion of the Court
with the reservations stated in my concurring

statement in No, 75-88, Mathews v. Lucas.

Sincerely,

Mr, Justice Blackmin

Copies to Conference



Supreme Goust of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

June 22, 1976

Re: No. 74-6212, Norton v. Mathews

Dear Harry,

I am glad to join your opinion for the
Court in this case.

Sincerely yours,
| ? S
Mr. Justice Blackmun P

Copies to the Conference



Swyrente ot of the Hrrited Btai:;
Waslington, B, €. 20543

CHAMBERS OF
JUST|CE WILLIAM H. REHMNQUIST

June 22,

Re: MNo. 74-6212 - Norton v. Mathews

Dear Harry:
Please join me.
Sincerely,

¥

Y

Mr. Justice Blackmun

Copies to the Conference

1976
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Supreme Qonrt of the Wnited States
Waslfingten, B. 4. 20543

CHAMBERS OF
THE CHIEF JUSTICE June 25, 1976

Re: T4-6212 - Norton v. Mathews

Dear Harry;
I join your June 1 proposed opinion,

Regards,

(78

Mr. Justice Blackmun

Copies to the Conference



Supreme Qourt of the Huited Stutes
TWashington, B, @, 205%3

CHAMBERE OF

JUBTICE Wa, J. BRENMNAN, JA. June 2?8. 1976
L]

RE: No. 74-6212 Norten v.Mathews

Dear John:

Flease join me Iin your dissenting opinion in the

above.

Sincerely,

Dol

Mr. Justice Stevens

cc: The Conference
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Supreme Gourt of tye Yinited Stutes
MWashington, B. . 205%3

CHAMBERS OF
JUSTICE BYRON R.WHITE

June 28, 1976

Re: No. 74-6212 - Norton v. Mathews
No. 75-88 - Mathews v. Lucas

Dear Harry:

If I have not before made 1t clear, I join
your opinions in these cases and withdraw any
concurring opinions or statements previously cir-
culated.

Sincerely,

A,

Mr. Justice Blackmun

Coples to Conference



Bupreme Court of the Hnited Stakvs
TWashington, B, €. 205%3

CHAMBERS OF

JUSTICE THURGODD MARSHALL June 28, 1976

#

Re: No. 74-6212, Norton v. Mathews V

Dear John:
Plezase join me in your digsent,
Sincerely,
T.N.
Mer. Justice Stevens

cc: The Conference
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