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I. SUMMARY: The gquestion is whether a New York state redistrict

ing plan (undertaken after the Department of Justice had disapproved
PN

the previous plan as possibly discriminatory) which was specifically

*/Pursuant to extensions granted by Marshall, J. and Blackmun, J.

——
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P
drawn to create districts with at least a 65% black majority, is
unconstitutional in the face of a challenge by the Hasidic community
asserting that the plan discriminates against them, as an ethnic
voting bloc and as whites.

II. FACTS: Kings County New York has a 65% white and 35% non-
white (black & Puerto Rican) population. Most of the non-whites live
in Bedford-Stuyvesant. However, by dividing up this area and pairing
the divisions with larger, surrcunding white areas, it has been pos-
sible to fix it so that the non-whites were in the minority in BB%
of the Senate and 77% of the Assembly districts, (the exceptions
being right in the heart ¢f the ghetto).

New York sought to redistrict in 1972 but, for reasons not
challenged here, the USDC (D. D.C.} determined that the reap-
portionment plan must be approved by the U.S. Attorney General
pursuant to § 5 of the Voting Rights Act. That approval was

withheld, apparently because the New York plan perpetuated the

status guo outlined above%xanﬁ New York had te come up with a

1fj%#*h?mm plan before they could hold another election.

e _
(s

Although the A.G. made no formal recommendations as to the
new plan, the New York eofficials "got the feeling" through

informal contacts that they should carve out some districts with

1/The stated reason for disapproval, a model of non-information, was
that "we cannot conclude . . . that (this plan) will not have the
effect of abridging the right to wote on account of race or color. .
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at least 65% non-white majorities. This they did, giving Kings
County 3 of 10 Senate districts and 7 of 22 Assembly districts
with non-white majnrities%X This plan was approved by the A.G.

In the process they cut in half the Hasidic community which,

e

under the old plan and the pre-1972 setup, had been contained in

a single district. Prior even to the A.G.'s approval of the plan
the Hasidim (petrs here) sought a temporary restraining order in
U.5.D.c. (ED N.¥. =-- Bruchhausen, J} which was denied. Subseguently
the DC denied a preliminary injunction holding that petrs' suit
was "untenable" because only political subdivisions could bring
actions under the Voting Rights Act. [See 42 U.S5.C. § 1973(e)]

CA 2 rejected this reasoning by the USDC, holding, in effect,
that the remedy afforded to states and political subdivisions by
§ 1973({c) is not exclusive and private parties may seek traditional
injunctive relief (but may not sue pursuant to § 5 of the Veoting

Rights Act) citing Allen v. Bd. of Education, 393 U.S. 544, 5495-50

(1969) . However, they did hold that § 5 bars a suit against the
A.G., a holding which petrs do not protest.

Next CA 2 turned to the standing question. They held that

’ = _J e __-‘-‘—-!

petrs lacked standing as members of an ethnic bloec noting that
= = e e ; — i — ittt ]|

—_— e — - ——

2/The SG points out that the percentage of non-white dominated
districts is now approximately equal to the percentage of non-
white population in the county, i.e. 30 - 408.
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there were so many ethniec blees in Kings County that te suffer
e e —

them all the right to protest would create havog. Petrs do not

specifiicallyprotest this holding here. though they still seem to complaln about it,

fé : -
However, CA 2 found standing for petrs as representatives

-~ —

N
of the white community especially where, as here, the white

———

S —

voters are members of a racial-political minority in the districts

-

in guestion.
On the merits CA 2 noted that there was no showing that the
4
voting strength of white voters had been unduly diluted (see the

percentages gquoted above). Thus the guestion became whether

! districting on racial lines is per se unconstitutional. CA 2

R _—

agreed with petrs that the redistricting had in fact been performed
solely along racial lines. However, they concluded that the Voting
Rights Act contemplated such cclonr-~oriented action as the only

chz

effective way to correct past discrimination. They thus concluded

that redistricting done solely on the basis of race is not per se
s i —

unconstituticonal.
‘d_-—_'__‘__"_'_—-\-

Judge Frankel dissented pointing out that it was unclear what

the "wrong" was which was being corrected or whether the 65% quotas
would in fact right that "wreng." No hearings were held or find-
ings made as to whether the non-whites were in fact injured by the
cld system or benefitted by the new.

He then stated that such a race-oriented guota system is
m‘m

"odius" in our society and argues that non-whites, a minority of
ﬁwg——# ——t
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35%, have no constitutional right to a majority in 35% of the

e i, - — e —

districts (with the presumed consequence of having 35% of the
——

legislators from the county being non-white).

IITI. CONTENTIONS: Petr cites City of Richmond v. U.S.,

No. 74-201 (dec. ©-24-75) in which a majority held that "voting
changes taken with the purpose of denying the vote on the grounds
of race or color" are invalid no matter what their actual effect

might be, Petr also contends that Beer v. U.S. (No. 73-186% set

for reargument this Term) presents similar issues. TFinally petrs
argue, as did Frankel, J., below, that there has been no finding
of any past discrimination which required correction and no
rationalarglationship between the form of the remedy and the
naéﬁre of the discrimination it allegedly corrects.

The SG essentially tracks the arguments of the majority below.

IV. DISCUSSION: Contrary to petrs' contentions the plan

challenged here seems to have the same result as the plan approved

in City of Richmond, supra. That is, non-whites have majorities in

a percentage of districts which is roughly equal to their percentace

of the total population. City of Richmond, Slip Op. p. 12,

Query, however, if the rule is that minorities are entitled
0 representation in the legislature according teo their percentage
representation in the community ({(which is the basiec thrust of this

case & City of Richmond) does it not follow that, if 45% of the

population are Republicans, they are entitled to 45% representation

in Conagre=ss?
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The point is that the ruling of this case is that minorities
are now entlitled to more than minorities have ever gotten in the
past. Here they apparently were actually gerrymandersd into a
more favorable position than the natural order of things would
have ordainedgf CA 2 approved it as & correction of past wrongs,
hut as petr points out, nobody has proved that such'"Wrcngs“ will
be corrected by this action. A difficult case but probably settled

by the dictum in city of Richmond.

There is a response.

10/6/75 Bradley Op in Pets App

3/Hobody specifically admits that this is the case, but it seems
to be the tacit basis of CA 2's decision.



Discuss, join 3.

I have read the CA 2 opinion and the papers. There
are excellent iawxwx lawyers on both sides, and they have succeeded
in presenting a difficult case in all its complexity!

I would suggest thk that you read Judge Frankel's
dissent, Petition 32a-50a, and then read the Brief for
Respondents in Opposition 3-10. That is about 25 pages of
reading, but I believe it 1s necessary for you to get a real
feel for the issues, Judge Frankel gives the best argument
for striking down the ﬂiiatricting plan, while the Expmwdenisx
Respondents present a clear and cogent argument that the plan
is just fine.

There seem to be two real 1ssues. First, do these
plaintiffs have standing? Théyﬁﬁée-ﬁﬁites, and members of
an ethnic group. As ethnics, they have been split into ftieﬂtl
il voting districts where previously they had been in one.
But k this doesn't harm them soclally in any way, % since the
division 1s purely on paper and they still have a community,
So thE—EElImE!EE=§EE,EE_EE,EE_EEEEEEHEEEfr' But ewdm even before
the split they were all in a district that had a 61.5 % nonwhite
majority, After the split (which really results in four districts,
two for Senate and two for Asgssembly elections), khex they are in
three districts with nonwhite majorities ranging from 65% to
88,1%, and in one district with a white majority of 65.3%. So

it's kind of difficult to say that they have been hurt as voters,
T voters )

oters
whether looked at as ethnic mmkexx or as white voters--either way,



rewmain
they were in the minority before and =wwsmim in the miwmixiky

xinxs minority now (except in the one district with a white

majority).
question becomes
Assuming_ftanding, the mueztisnvhesame whether there

was anything impermissible about what the State did., What

they did, basically, was sit dwe down and (1) assume block
voting along racial lines (which had mpmaxakx apparently been
the case in the past), (2) 1look at the percentages of whites
and nonwhites in the whole Kings County, and (3) draw district
lines so that nonwhites of voting age would be in a majority

T e e e e —

in & percentage of the total number of districts appreximati

approximately equal to their pergentage of the total population

s e

in the Cnunty;'(ﬂt the latter stage, apparently, they allowed

e N

for census figures that showed a lower percentage of nonwhites

above voting age than the percentage of whites above voting age,
Because of this, they drew the lines to insure supermajorities
(i.e., above 65%.) of nonwhites in certain districts, in order to
insure ax#x at least a majority of nonwhite voters in thme
districts. The plaintiffs, of course, contend that the &&§ 65%
figure was just pulled out of the alr because the State officials
"got the feeling'" that was the figure the Justice Department
would accept. That appears ludicrous to me, but we may find
from the full record that 1it's true,)

was

The aim of the line drawing wax appnrentIFZEn attempt to

insure election of nonwhite candidates from some of the districts.

The question is whether thi is permissible in the

B T

context of this case.
-H--__—-—-...—--\_________..-—-...---"'"—"

City of Richmond does not control, In Part II of that




opinion the Court said that the change from at-large election

to ward elections, in conjunction with Richmond's annexationm,

saved the annexation under § 5 because it kept 1t from having
the effect of denying or abridging the xkghk blacks' right

to vote. It is true that the wards there were drawm so that

a percentage of them would have substantial black majorities,

and that that percentage corresponded very xmgm roughly to the

percentage of blackiﬁiiaf&fifify after annexation. Thus, the
ggg_hdgig_f_candune drawing lines with racial purpnses in mind.

The difference w between Richmond and this Emm caae hnwever
is the question presented to the Court by the line-drawing,
In Rizkemmmd Richmond, the quastinn was whether, given the
wards as drawn, the Court could Wl say that the annexation
plan as a whule 'ghl:‘:ffect of denying or sbridging maimkx

black voting % rights. Here, the question is whether the

line-drawing was necessary to correct past wrongs, and 1if =o

— e —r—

whether that nacesaity justified it. Given that difference,
(AV-

———————

I do not believe Richmond makes consideration of this case
redundant.

As to the answer to the question presented by the line-
drawing in this case, I remain quite confused, Plaintiffs
claim that it was unjustified because there has been no finding
u£~EEEEEHEEEEEEEEEEEEEE_Ehlt the line-drawing was to remedy.

__‘_____.—-—'_-_-_‘—'_'___-__-__‘"_-_'_‘_'_"-—-
Respondents try to get around this argument by pointing to the

1972 redistricting that failed to pass the AG, claiming that
that redistricting was discriminatory against blacks, and

argulng that there was no way to "remedy" that discrimination



——

without considering racial composition of the districts

to be created by the 1974 plan, The problem with Respondents'
argument 1s that the 1972 lines never wmm went into effect,

so one can't point to thelr discriminatory effect at all. Thus,
the 1974 lines challenged here were not drawn to remedy any
discriminatory effect of the previously proposed plan, and we
must look somewhere else for the previous discrimination. It

18 true that district lines in Kings County appeaxim appear to
have been drawn from time Immemmixatx immemorial with the
purpose of keeping blacks from having majorities in any districts,
or many districts. But I am not so sure that this "common
knowledge' has been reduced to a finding anywhere in this
litigation, and even if it had I'm not sure it would be relevant.
This challenged redistrictingc:ii about simply herm=m because
é;;-AG refused to approve the ﬁfé?iaus one. The Erauﬁd for that
disapprnval,.ﬁnder the Act and_és gtven,-was that the AG could
not say that the plan did not have a discriminatory effect. The
AG did not say that it did have one, either. And he certainly mi
made no judgment as to previous districtings in Kings County.

So, all his disapproval required the County to do was come up
with a new plan that did not discriminate against nonwhites.

His disapproval can hardly be pointed to as justification for
ﬁﬂ_""__hm_r'—-mﬂ—-ﬂ\_-——-———_w

EEEEEE.EE,EEEFEEIE'(?ut on the other hand, one doesn't want to

tie the AG's and a State's hands in working out a plan that will
not have a discriminatory effect against nonwhites, and it may
be easlest for them at times to sit down with figures and

drawing paper and play the percentages as they did here. 1Tt 1is



*Eexkrik¥y certainly difflcult for me, at least, to think of
some way they could avold a discriminatory sfffe effect
against nonwhites without paying attention to the percentage

figures for wvarious districts)

Phil
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LFP/vsl
July 26, 1976

No, 75-104, United Jewish Organizations of Williamsburgh wvs.
Carey (Governor of New York), NAACP, et al.

This memorandum, dictated after a preliminary look at
the briefs, is intended only as an "aid to memory" that will re-
fresh my recollection when I return to a more careful study of
the case prior to argument and decision. When an opinion is

expressed or intimated, it is wholly tentative,

* % % *

This is a rather complex "redistricting" case, from New
York that has been in the courts for some time, It is here on
certiorari to CAZ2 where the 1974 legislative redistricting of
Kings County, following disapproval by the Attorney General under
the Civil Rights Act of 1965 of a 1972 plan, was sustained by a
majority of CA2 (Oakes), with a dissent by Frankel.

The two opinions, majority and dissenting, of the Cir-
cuit Court, and the briefs filed by petitioners (the Miller, Cassidy
firm) and by the respondents-intervenors (NAACP) provide a compre-

hensive -- if at times eenfusing -- account of this case and its
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issues. The other briefs, including that filed on behalf of
Governor Carey, are not helpful. In view ¢f the thorough cpinions
and briefing, however, I will not attempt in this memorandum to
record for myself a coherent account of the history of the case,
its relevant facts, or the varicus arguments. In brief Bum-—

mary, the case is ag follows:

The Situation and the Suit

Portions of New York, unlike meost states outside of the
South, are subject to Section V of the Voting Rights Act. Commen-
cing in 1970, the State of New York and the Attorney General (De-
partment of Justice) have been "sparring" -- and litigating -- over
the sffect of the Act on certain redistricting, inecluding Kings
County. The 1972 New York plan was disapproved by the Attorney
General. Responding to this disapproval, a speclal emergency
segslon of the New York legislature in May 1974 adopted a new plan,
which was approved by the Attorney General. This case presenta an
attack on the donstituticnality of that plan.

The district lines at issue here were largely Iinfluenced,
1f not in effect dictated, by the Juatice Department. Judge Qakes,
for CA2, noted:

These lines were drawn, Richard 8. Sceclaro,

the executive director of the Joint Committes

on Reapportionment testified below, to comply

with Justice Department criteria, informally

discussed over the telephone and in person,
that there be three senate and two assembly
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districts with "substantial nonwhite
majorities." Because the assembly dis-
trict in which the entire Hasidic community
was located under the 1972 apportionment had
a2 nonwhite population of 61.5 per cent and
the Justice Department indicated this was in-
sufficient, Mr. Scolaro "got the feeling,"
although the number was not specifically
referred to, that a 65 per cent nonwhite
majority would be approved. Under the 1974
reapportionment plan devised and approved
the Hagidic community was divided almost

in half, placed in Assembly Districts 56
and 57 and Senate Districts 23 and 25,
Assembly District 56 as redrawn contains
88.1 per cent nonwhite population, Assembly
District 57 contains 65.0 per cent nonwhite
population, Senate District 23 contains
71.1 per cent nonwhite population, Senate
District 25 contains 34.7 per cent nonwhite
population.

This suit was instituted by petitioner as representative
of the Hasidic community of Kings County, described as a closely
knit community of Jewish citizens most of whom escaped Nazi per-
secution, and have lived in what is called the Williamsburgh area
since they immigrated to this country. The complaint avers that
it was unconstitutional to dilute the vote of the Hasidic community
by dividing it in half. The Court of Appeals correctly resolved
this issue by holding that no specific ethnic or racial group is
entitled to preserve community political integrity. This aspect

of the case was resolved by CA2, and is not pressed on this appeal.

The Questions Presented

The best statement of the question presented is found in
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petitioners' brief, as follows:

1. Whether the Fourteenth and Fifteenth
Amendments were viclated by a deliberate racial
gerrymander under which election lines were
drawn on a racial basis to secure ten districts
with white voting populations at 35 percent or
less.

2, Whether such a gerrymander was rendered
constitutional by the fact that it was carried
out under the instructions of the United States
Department of Justice, purporting to implement
the Voting Rights Act of 1965.

3. Whether a racial gerrymander can be
viewed as "corrective action" to remedy past
discrimination if there has heen no affirmative
finding by any court or government agency that
there was past voting discrimination which
required correction and if there 1s no rational
relationghip between the form of the remedy and
the nature of the discrimination it assertedly
"corracts."

Petitioners' brief argues, as a separate issue, each of
these guestions. The NAACP respondent's brief presents the opposing
arguments. The issues are important and far~-reaching, and not with-
put considerable difficulty. At this time, I will merely comment
on them guite briefly.

It is asserted by petitioners, and not denied, that this
is "the first case in which there is absclutely ne factual dispute
as to the legislature's dominant purpose or motive." As CAZ2 stated
the central iague is whether an apportionment "specifically drawn
to ensure nonwhite wvoters a 'viable majority'" is permissible under
the Fourteenth and Fifteenth Amendments, It 1is thus conceded, in

effect, that although the plan was not directed in any way against
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the Hasidiec community as such, that community was divided -- and
placed in separate state senate and assembly districts -- solely
because they were white, Absent such a division, these new districts
would not have had at least 65 percent nonwhite voting population
prescribed as the goal for the redistricting.

As petitioners put it rather starkly

If the petitioners' skin were black,

brown, red or yellow, the apportionment

challenged here would never have reachead

this Court, Any federal judge mindful of

his oath to enforce the Constitution would

instantly strike down a districting scheme

which was flagrantly designed to keep

blacks, Chicanos, Indians or orientals at

not more than 35 percent of an election

district.

Petitioners then present "three alternative grounds" for
the alleged invalidity of the legislation:

1. As the broadest ground, it is argued that "there is
never any justification for race-consciousness in the electoral
process," Petitioners concede that the court has sustained race-
oriented legislation with respect to public education and employ-
ment "to undo the effects of past discriminaticn" or teo prevent
its perpetuation, But "nc seniority builds up in voting" and "no
established attendance or assignment patterns develcp over the
vears of racial discrimination as they do with regard to public
school students and teachers.," Hence, it iz argued that once racial

gerrymandering has been shown, the cure "is fair non=-racial apportion-

ment —-- not districting designed to maximize the voting power of
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blacks, Puerto Ricans, or any other minority."

2, Petitioners' second argument assumes, arguendo, that
there may be some situations where racial redistricting is sup-
portable to correct "past discrimination." It is argued, however,
that there has been "no finding by any judicial or administrative
body [in this case] that there was racial discrimination in the
drawing" of past district lines in Kings County. As noted, the
record shows that in one of the districts at issue in this case,
nonwhites numbered €l.4 percent of the total population under the
1972 reapportionment, suggesting no discrimination in %oting against
this large nonwhite majority.

3. The third alternative argument (the most narrow of
the three) is related to the particular quota system urged by the
Department of Justice and adopted by the New York Legislature.

Even if one accepts that (i) race-oriented legislation may be

justified in some electoral districting and (ii) there was in fact

past racial discrimination in Kings County that warranted some

compensatory racial remedy, petitioners argue that "the record --

as well as human experience -~ is devoid . . . of any justification

for the remarkable 'quota' remedy undertaken by the New York

Legislature." This is the focus of Judge Frankel's dissent. There

had been no finding -- by the legislature or a court -- that the
remed

65 percent guota was a hecessary or an appropriate/for éLe objections

raised by the Attorney General. Judge Frankel concluded that-"there
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is no semblance of justification" for the &5 percent dquota.

Petitioners here rely on Milliken v. Bradley for the

proposition that the remedy in a racial discrimination caze de-
signed to correct past segregated conduct may not substantizlly
exceed in scope the constituticnal wilolation found to have heen

committed. This concept goes back toc Swann.

Respondent's Answers

The brief on behalf of the NAACP undertakes to answer
the foregoing contentions, relying heavily on the purpose of the
Voting Rights Act and on the perceived rationale of several of

our reapporticonment cases including, particularly, White v. Regester,

412 U.8. 755.

The NARACEF argues that the 1974 lines, adopted to conform
to the Attorney General's views, were not unfair to whites. Although
the lines drawn resulted in five new districts with nonwhite majorities,
"white candidates were elected in four of these districts."” It was
emphasized that the racial mix of the population necessarily had
to be considered, under the Civil Rights Act and the Attorney
General's view in drawing the new lines.

Respondent NAACP noted, correctly I think, that there
was certainly no showing of past discrimination against whites,
and no past exclusicn of them from access to the political processes,

such as were noted in White v, Regeskter with reapect to the black

population.
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The regpondent-intervencors defend the appropriateness
of the 65 percent gquota remedy by reference, not so much to spe-
cific discrimination or intentional axclusion of blacks as by
reference to general hlack-white ratiom: in various districts in
New York prior to 1%74. These ratioe indicate that the non-white
community had been fragmented in many instances, and paired with
larger white areas, in a way that substantially diluted the hlack

Vote.

Comment

The briefs in this case, as well as the opinion of CAZ,
are rather "long" on arguments and "short" on the c¢itation of
relevant authorilties and legal analysis based thereon.

Subject to rereading the major decisions of this Court

that may be relevant (e.g., Regester, City of Richmond, Whitcomh]),

and to advice from my clerk, I am in¢lined to think that the Voting
Rights Act == if not our prior decisions -- dilspose of petiticners'
first, sweeping assertion that "there 1s never any justification
for race consciousness in the electoral process,"

Patitioners' second and third arguments present more
difficult issues, as is made clear -- at least to me ~~ by Judge
Frankel's dilssenting opinion. If indeed there iz no finding by
any judicial or administrative body that there was racial discrimina-

tion in drawing former district lines in Brooklyn (Kings County),
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is there justification for the lines being drawn deliberately to
place the white woters at a serious percentage disadvantage? In
angwering this gqueation, to what extent iz the view of the Attorney
General on the Voting Rights Act relevant? Is it, as argued by
respondents, determinative? I would have thought that 1t is
certainly relevant, as the Act applies to Kings County, but this
would not necessarily answer a Fourteenth Amendment attack on the
ground that -~ as applied -- the Act was viclative of the equal
protection rights of the whites.
The third argument, that won Judge Frankel's wvigorous

endorsement, is still more narrowly focused. Is there anything

in the record that supports the necessity for, or rationality of,
the 65 percent gquota system in relation to the legislative purpose?
Indeed, if the legislative purpose is a "legitimate one," is there
a reasonable relationship between the.purpose and the "¢lasgification®
{the £5-35 minimum ratico} adopted?

I add, for the benefit ¢f my clerk or clerks, that my own

"bias" is against “quota asystemsa" as either a constituticnally
required, or a socially justifiable, resoclution of most race
discrimination cases. In the voting area particularly, the under-
lying agssumption that blacks and whites votes as separate blocs is
== in my opinion -~ fallacious and unsupported by the most relevant
empiric data, See, e.g., petitioners' brief, p. 29-33. Moreover,

I agree with petitioners that blacks alsc can be -- and in many
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instances have been -- effectively represented by whites and
vice versa. These generalizations are supported by my own ex-
perience and participation in campaighs in Richmond., There is
evidence (some of which I have persconally seen) that black
cgitizens tend to vote more as a "bloc" than do white citizens,
but this does not mean that if a white is elected to office --
despite the bloc voting against him -- he will ignore or
fail to represent the black constituents. One usually may safely
count on a politician to make conscious appeals to ~-~ certainly
not to ignore -- any major, identifiable group of voters among
his constituengy. A well organized minority often is far more
influential in the political process than is the unorganized,
disparate, and often relatively disinterested white majority.

More fundamentally, in the long view our democratic
processes will be strengthened by bringing the races together,
not by creating and perpetuating a consciousness of continuing
apartheid.

Despite these generalized (and perhaps irrelevant) ob=-
servations, I would like for the clerk assigned to this case to
identify more preclsely than I have the most relevant Supreme
Court authorities, and indicate to me the directions in which
these authorities point., There is, I believe, no controlling
decision but perhaps the guiding principles can be distilled from

these precedents.



BENCH MEMO

O:“'ﬂ a, JQ?B
To: Mr., Justice Powell

From: Dave Martin

No. 75-104, United Jewlsh Organizations of
Williamsburgh, Inc., et al. v. Carey, et al.

I began my consideration of this case in much the
same frame of mind that I detect in your "aid t:i'nemnr}r"
memorandum. I think quotas are generally wrong, even if
they are ostensibly benigh. Moreover, to talk about any
reapportionment plan (I am thinking in particular here of
the 1972 plan) as diluting a racial group's votingf;trength
or effectiveness comes very close to assuming, and perhaps
implicitly encouraging, racial blnq voting. Naturally
there is some reality to bloe voting, but it is wronf —-——
to bulld public policy on the assumption that i:'L'ill
continue and even become more entrenched, See Wright
v. Rockefeller, 376 U.S. 52, 66 (Douglas, J., dissenting);
cf. Anders Martin, 375 U.5. B 399, 402 (invdlidating
Louisiana's requirement that a candidate's race be printed
on the ballot next to his or her name).

1 have concluded, however, that reversal here would
be a mistake. New York was clearly consclous of race in
drawing the 1974 lines, but it is unrealistic sk to
think that such consciousness could lm have been com-
pletely purged., Moreover, although the legislature
was conscious of race, there 1s really no claim that it
exerclsed its consciousness in an invidious attempt to
disadvantage whites. The purpcse was not to harm whites,.
Nor was the effect to harm whites, if we focus--as we

B a— S———
should--on the reapportionment plan as a whole and not
————— -

o
jut on the districts where New York admittedly labored

to create a 357% white population,
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In addition, I do not think the issues have come
to us framed in the most relevant form. The partles and

CA2 gssumed that a Swann/Milliken analysis governs. 1

tend to think that the more traditional reapportionment

cases, particularly Whitcomb v. Chavis, provide the relevant

standards.

I conclude that khe CAZ should be affirmed, or
perhaps that the wxike writ wk should be dismissed as
improvidently granted., I do not think this is the kind
of quota case the Court thought it was when it granted
review,

Before 1 foerus specifically on the three claims

petitioner has presented, it is appropriate to review

the s, Uroodar bﬂn&jrﬂuﬂﬂt.

New York was acting in response to the AG's
objection to 1its 1972 agpxe apportionment. Assuming
for the moment that that cbjection amounted to a
finding of improper racial gerrymandering, one might
well argue that the way to correct the problem is simply
to draw the lines with an eye that is color-blind. In
fact, petitioners suggest axactly this, that the cure
"is falr non-racial reapportiocnment--not districting
designed to maximize the voting power of blacks, Puerbo

Ricans, or any other minority."
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o Ahis reganl gjurrswknﬁbhﬂ

WAL realistically
If 1 thought color-bliod districtinghﬂrakmhx

possible, then I might well join petitioners in striking
down the 1974 plan on the broadest ground they suggestx

urge, But I do not think that color-blindness is a

realistic expectation in disgxizgimgx the reapportionment

"d-nw-%
context - - aomissletslwiale his cantext;\h ecldedly differen

afrom, say, employment or 4 One

suely blisshal Iguarer
cannot expect H)\Eieutralzty unless perhaps all line-
drawing is taken over by #judges=--or even then, unless

the judge appoints a special master from amkxafxk a

distant city who knows nothing of the local community and

1s denied mmy accass tc)b‘infnrmatinn mp showing

A

gross population figures,

Reapportionment is undeniably a political process.

e
There are @ neaﬂ&infinite number of ways to draw up
districts with equal populdtion. Each variatioTLill have
iesxewnxde different political, racilal, and ethnie
L

implications, Legisla are bound to know something

---H,\..s[ i loiv job -~
about the communities affected)‘ and the; are bound to
have at least a rough awareness of those politieal,
racial, and ethnic implications before any plan is

enacted.

In Gaffney v. Cummings, &B2% 412 U.S. 735, the

Court had to face a contention that disttictSulhculd
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be drawn with an eye that is "party-blind." The context
is a bit different from the one we have here, but I

think the Court's recognition of the realities applies
cousciovivagr af vac 3 at ifrwa .

equally AW

We are quite unconvineed that the reapportionment
plan offered by the three-member Board violated the
Fourteenth Amendment because it attempted to reflect
the relative strength of the parties in locating a;}d de-
fining election districts. It would be idle, we t.‘.[nnk, to
contend that any politiesl consideration taken into ac-
count in fashioning a reapportionment plan s sufficient
to invalidate it. Our cases indicate quite the contrary.

See White v. Regester, supra; Burns v. Richardson,
spra; Whitcomb v. Chawviz, supra; Abate v. Mundt,
supra, The very essence of districting is to produce &
different—a more “politically fair”—result than would be
reached with elections at large, in which the winning
party would take 100% of the legislative seats, Politics_
and political considerations are inseparable from district-
ing and apportionment, The political profile of a State,
its party registration, and voting records are available
precinet by precinet, ward by ward. These subdivizions
may not be identical with census tracts, but, when over-
laid on & eensus map, it requires no special genius to rec-
ognize the political consequences of drawing a district
line along one street rather than another. It is not only
obvious, but absolutely unavoidable, that the location
and shape of districts may well determine the political
complexion of the area. Distriet lines are rarely neutral
phenomena. They can well determine what distriet will ™
be predominantly Democratic or predominantly Repub-
lican, or make a close race likely. Redistricting may pit
incumbents against one another or make very difficult
the election of the most experienced legislator. The’
reality is that districting inevitably has and is intended
to have substantial political consequences.

It may be suggested that those who redistrict and re-
apportion should work with census, not political, data
and achieve population equality without regard for
political impaet. But this politically mindless approach
may produce, whether intended or not, the most grossly
gerrymandered results; and, in any event, it is most
unlikely that the political impact of such a plan would
remain undiscovered by the time it was proposed or
adopted, in which event the results would be both known
and, if not changed, intended. -

'_E!_, S 17253,
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1f it 1s unrealistic to expect reapportionment

——_ " —

to proceed without awareness of racial consequences,
____._——l—'-'_"'__

then it is surely wrong to strike down a plan that

marked by such awareness--even though, admittedly
resulted from a process NREXRxSMERXFENEEKIBHANEEEIWAE b

that awareness here w robably far more explicit
ﬁxhiExmnxnﬁifp!!kEixnxpitxthkﬁanxfﬁiiﬁxxiﬁisnzifix
than 1s common, Dbiviously this does not mean that
L9
comrls ELJHJIL
saeT abandonlall review of reapportionment plans, but
it counsels zeme caution and restraint in reviewing

rhexpkans equal-population plans when they are

challenged as unconstitutional under the Fourteenth

or Fifteenth Amendment.

The cases support this view. It requires quite

a strong showing to have a plan invalidated (assuming
reasonably equal population among districts}‘kg_a

court on constitutional grounds, (Cases under §5
,.——h—-_-_.‘__.--.-'_-_“—-—-_

of the Voting Rights Act are a different matter.)

I set out the most important cases below, The best

general discussion 1 have found 18 Justice Stevens'
B e B

dissent in Cousins v, City Council, 466 F.2d 839, 847

S

(CA7 1972). 1t is 14 pages long, but it 1s well worth
reading.
The first significant case involved an outrageous

redrawing of municipal boundaries. GComillion v.
Lightfoof, 364 U.S, 339. — >




Ihexexhasxbeanxa<dekaktexw The case arose on the pleadings ,

and the court held that the plaintiff had alleged enough

to get to trial. There has been ongoing debate g about

whether Gomilllion announced a standard looking to
e —— —

ci;igislative purpose Or tgjnecessary effect--but the

results there were so extreme ghak (all but four
blacks were districted out of Tuskegee's city limits;
all whites remained'r;nside) that it did not make much
difference. The standard anncunced was that mm action
of this seort is invalid if it 'fences out" particular

groups.

That standard, however, is not very helpful for
the usual legisdative districting case. First, Gomillion
was an extreme case. The result was so blatantly segre-
gative that it fairly cried out for invalidation. More
importantly, Gomillion involved a city's boundaries,
not legislative districting. Those outside the boundaries
had no vote whatever on city affairs. For state legis-~-
lative apportionment, hawewex by contrast, a group

fenced out of one district is simply fenced into another,



Wright v. Rockefeller, 376 U.5. 52, presented

a like question in the legislative setting, Biaimgiffkax
Eﬂnnzzi—nﬁmel;,ﬁthe Congresslonal districts on Manhattan.
Plaintiff's counsel argued that all the Court had to
determine was whether the lines were drawn with racial
conslderations in mind and whether the effect was to

ha argashs
create raclally segregated districts. If Sﬂiﬂthe lines
were undbnstitutional. The facts affaxdmd tended to show
that the lines were thus drawn. But the meauxkxxsadxihs
xegukgsxpfxdivt three-judge DC divided confusingly. This
Court read the three opinions as meaning that the
DC did not find that the New York legislature ''was either
motivated by raclal comsiderations or In fact drew the

{bul?}nmuqﬂid'ﬁu.{kwihqi,

districts on racial lines." 1d. at 56.’k}ater it phrased
the test a bit more narrowly: did the lines amount to
a ''contrivance to segregate"? TId. at 57. Justices
Douglas and Goldberg dissented, saying the lines could

only be explained in racial terms., Justice Douglas

eloquently marBhaled the arguments against racial line-

drawing, 1Id. at 66, iéright predated Reynolds v. Sims,

377 U.S. 533.)"- ' =
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i
Once one person, one voté was establiéshed, the Court

each
might conceivably have stopped there. As long as aki
carrieg
wtewr\nm&rically equal pmmex force,

S
and as long as the &ituationd amms 1Ot as outrageous

as Gomillion, X% one could make & strong claim that the

legslatiure

€auxg court's role is at an end. The most an}r_fould

do would be to fiddle with district lines with

arguable negative impact on this group or that--but the
negative impacts would be s0 arguable that there would
be no makkx cause for court intervention. CE. Wright

the black
v. Rockefeller, 376 U.S. at 58 (noting that/plaintiffs

wanted more even dispersal of minority wvotes among

dis tricts, whereas intervenors--Adam C‘ayton Powell and
others--supported concentration) ,—fSa—ea=ammrphrrssess—
B e R

Whatever the merit of that position, it did not
catch on. The Court continued to hold out the prospect
of xexkew Invalidation where a plan wax had the effect

in "h 1‘“#.“

of diluting“the voting power of given graps 'A.‘ usually

arose in cases attacking multi-member districts. Fortson

v. Dorsey, 379 U.S., 433, and Burns v. Richardson, 384 1.S.
1_._________-—- - AL

73, hekdxghagxaxspagexwasxRokxxequixed approved multi-

member districts in the xtakexamd Georgia and Hawail

plans, but they indicated that mismsxwaukdxbexirx such



districts would be invalidated if they were employed
"to minimize or cancel out the voting strength of racial
or political elements of the voting population.™
Fortson, 379 U,S., at 439; Burns, 384 U.S,, at 88.
analytical
There were a lot of/problems geRAGRaEXRiRAgxasswmpkon:

aadxdefinkeiang buried in that deceptively simple

formulation. They 2ll came home to roost in Whitcomb
4 —_—

.if f o
v, Chavis, 403 U.5. 124, & DC had carefully analyzed
—_— 5

voting ag patterns and housing patterns and concluded
that the multimember districts in Marion County, Indlana

did have the proscribed effect. [This case hits close f

——————

Indianapolis
to home. I grew up in Maxiemx8sumgx/and my father was

until 1962,
a legislator from Marion County{] This Court reversed,

It became clear that the Fortson/Burns dnctringjhaxdnxnd

ok wasre,

1Efxxkhnxdﬂﬂxxﬂpsﬂxxnxnxfindinngardered on saying that

a gesesatssa group's voting power was cancelled or minimized
if its candidate lost.

The Court elaborated on tha‘rlest and narrowed
it substantially. First it put to one side ;ases where
it was prxewemrxghagx shown that multimember districts
"were conceived or operated as purposeful devices to
further racial or economlc discrimination." 1d. at 149,
¥me Absent such a showing, plaintiffs would lare to prove

a good deal more about past deprivations in the voting
khngxeheratiegediyxdinndwnaneagadxeiagsxhad cheen
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“This s ?‘ -
area, Lhass-men the crucial passaged: Mu/b' :

Nor does the fact that the number of ghetto residents
whe were legislators was not in proportion to ghetto pop-
ulation satisfactorily prove invidious discrimination
absent evidence and findings that ghetto residents had
less opportunity than did other Marion County residents
to participate in the political processes and to elect legis-
lators of their choice. We have discovered nothing in
the record or in the court’s findings indicating that poor
Negroes were not allowed to register or vote, to choose
thﬁ_p_-:_:-litical party they desired to support, to participate
in its affairs or to be equally represented on those occa-
sions when legislative candidates were chosen. Nor did

the evidence purport to show or the court Lind that
inhabitants of the ghetto were regularly excluded from
the slates of both major parties, thus denying them the
chance of occupying legislative seats. "3

Th. oA 17250 (forbiate i ted),

ﬁ‘I‘he Court continued, disowning some of the fhossible

implications off the earlier cases:

1t this 18 the proper view of this case, the failure of the
ghetto to have legislative seats in proportion to its pop-
ulation emerges more as a funetion of losing elections
than of built-in bias against poor Negroes. " The voting
power of ghetto residents may have been “cancelled out”
as the District Court held, but this seems & mere
euphemism for political defeat at the polls.

On the record before us plaintiffs’ position comes to
this: that although they have equal opportunity to par-
ticipate in and influence the selection of candidates and
legislators, and although the ghetto votes predominantly
Democratic and that party slates candidates satisfactory
to the ghetto, invidious diserimination nevertheless re-
sults when the ghetto, along with all other Demoerats,
suffers the disaster of losing too many elections. But
typical Ameriean legislative eleetions are district-oriented,
head-on races between candidates of two or more parties.
As our system has it, one candidate wins, the others
lose. Arguably the losing candidates’ supporters are”
without representation since the men they voted for have
been defeated: arguably they have been denied equal
protection of the laws since they have no legislative voice
of their own. This is true of both single-member and
multi-member distriets. But we have not yet deemed it

| & denial of equal protection to deny legislative seats to
losing candidates, even in those so-called “safe” districts
where the same party wins year after year.

Ta. o 1223 And agein t
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The mere fact

that one interest group or another concerned with‘ the
" outcome of Marion County elections has found itself

outvoted and without legislative seats u}' its own pro-
vides no basis for invoking mnutttuhunnl_ remedies
where, as here, there i indication that this segment

of the population is being denied sccess to the pml:tlg_l

Sim'ﬁf
Tee=wmme i ssues arose in White)ﬂ Regester, 412
V.3, but the Court held that plaintiffs had put
At issue were multimember districts in Texas alle gedly
disadvant ng black d i - E
on su cient proof to meet the Chavis test

that multimember districts are not per se invalid, but

that |
4the. GourtWentertained claims that such districts

were used invidiously to cancel ocut or minimize the

voting strength of raclal groups. It restated the tests:

e — To sustain
such claims, it is not enough that the racial group al-
1egealy aiseriminated against has not had legislative seats
in proportion to its voting potential. The plaintiffs’ bur-
den is to produce evidence to support Tmimgs that the
political processes leading to nomination and eleetion
were not equally open to participation by the group in
quastiﬁﬁithat its members had less opportunity than
did other residents in the district to participate in the
political processes and to elect legislators of their choice,

Id, at 765-66,
T

For constitutional cases, these remain the tests.
~ —— .Y

Indeed, where the claim is that single-member districts

are invalid, the tests must be, if anything, more stringenlj
M
-ﬂhin such cases the reviewing court has no alternative

plan to offeri/that is ® as easlly managed as one Ii'nrl,

substitutipg single-member districts for multimember
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distriets,

In the case before us, 1 do net see any

possibility that petitioners can prevail under such

a test, It is not concelivable that it could be proved
e |

that white voters have had less cpportunity than others
to particlpate in the political processes and to elect
legislators of thelr choice, (I am assuming here that
petitionérs' only relevant claim 1s as white voters, not

as Hasidim, £xm They seem to have abandoned the claim

based on standing as Wasidim, and irddeed they would have

had a hard time sustaining 1t since what they want is

Petitioners' only hope under Chavis & 1is to

e P m— i
bring the case under the first branch nflChavis\h test:ﬁj

Y il

-ehe-ieut—pue—tu-une-uﬁde-tn-thut-eai:zl That 1s, they

would have to show that the districts here "were conceived

or operated a7£urpnsefu1 devices to further racial or

economic discrimination." 403 U.S., at 149, They have

—

succeeded, T think, in proving that the districts were

T

drawvn purposefully with respect to the racial element,
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the districts
but they have not shown that/ftkey were meant "to

S —

further racial or economtc discrimination.," There was

no showing that the leglslators wanted to harm whites,

part of
1f that is/what is meant by the test. But more impmxkamid:

importantly, the Kinds County redistricting, wviewed as
(have & efleck wnbnic = nr(-\‘l'l-ﬂfus)

a Whﬂl% cannot be sald tolhesm—whitesy Fven 1if one
R
T basbete -bl.mkn-u)_‘

for the moment racial }
assumes/bloc voting (an assumption s whichhiﬂ-hp

¥ =
X

3

whites have smkig majorities in 68-70% of the districts

e,

R

w even though they daxmeg ca_n_lpris& only about 657 of, the
T _?J
Kings County population. See CA2's opinion at n. 21,
""lq_._‘___ S I

Petn, at 27a, ™™ ——

Moreover; Olie should not lgnore the sfatistic

4

of whites 1in nonwhilte

-\-\'\s_
-
=
rr
o
W

e pattern of

£ 1an"r€;h h formed the basis
¥
on tof the 1972 plan.) The 1974

i
Y
pld, by contrastg”evens gut the Iigures
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The only way to think that there has been a harmful

effect on white ;Eizz;rﬂ is to focus attention only

on those whites who now find themselves Iin the dinFicts

deliberately engineered tc have 65%# nonwhites. That

ol

vy

M
1s too narrow a focus, The whole county should be
T

A e

considered, 1In that light, I do not think one can say
\Hfﬁ?unted to a '"purposeful device to futther racia

that the districtingifnxkhx:xkfn:k:xhxﬂfﬂxkhﬂ:fndixxﬂxiﬂi

. « » discrimination" against whites,

with this background in mind, let me turn to
the three specific questions raised by petitioners.
If I am right that Chavis sets the standards here, then
the questions {as well as the lower court cpinion) are
Tl ieg oamdd “The ot coudt

a bit off the mark. )@ct as though et

Swann/ Milliken questions are the crucial ones--as

though race 1s a permissible exikexiem consideration
only when used in & aarefully clircumscribed way to
remedy a past wrong clearly established, That test
waay ez

t» perfectly sound for most contexts, but, fof;he
reasons outlined above--egspecially the impossibility
of eradicating race consciousness from the districitng
process--1t will not work In the reapportionment area.

The Court should stick with Chavis.
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@sz { aa'l-e.;uﬁ _"

Sl:he case In the terms In which it presents itself, I

still would hold for respondents. 1 gakexkheguesikions
treat petitioner's arguments&s

- 5-'
/ﬁeriatim, as they are set forth at Wur

Y
ald-to-memory, ee—mmmes, guaRiRgipeRikionertx

ers,

to

1, Petitioners argue that there 1is never any

justification for race-consciousness in the electoral
process. 1 have argued above that it is largely unavoid-
able, sacizagcadabiwssmwesssdsam- unless the lines are

dravnt by petitcesdwwews judges or special masters. The

more important question ie whether such @mnsclousness
ﬂ__

———

is invidious, and I think it is the jxfZhawizx Gamtkiian

——._hlﬂ-*-_-_-..
n-ovre %
Chavis test (or some, varlant adjusted to apply to a plan

A
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that already provides for simgle-member districts) which
forms the standard for judging invidiousness;tJ There
was no Invidicus race-consciousness here,

Moreover, I think the Court should scrutinize
very carefully the basic premise upon which petitioners
build their #ntire case, even though it has never been
squarely challenged by any of the other parties. The
petitioners argue that this case 1s different from
all others ever to come before the Cowt in that this
i1s "the first case in which there is absolutely no
factual dispute as to the legislature's dominant purpose

or motive." 1 simply cannot agree.

MearxiyxatixThexperitignexsxhagexthisxeaneiuxian
Fimezixarkixetyxanxkhexkeseimegnyxaf Tt is clear that
the New York legislature was not wemmmly acting of its

It wnms
own free will in drawing the 1974 1ines.in1ha;_uefa

acting to ovecrcome the AG's objections to the 1972 limes.

Moreover, the legislative reports indicate that the
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Brief at 7. The individual is Richard Scolaro, executive
director of the legislative committee on reapportionment.
He 1is apparently not a legislator. He did testify that
the '"scle reason" why he ran a district line through

the Hasidie community was his understanding that the AG
wanted a given number of 65% nonwhite districts,

This Court, however, should not let one staff
R

member's testimony determine conclusively the intent

of the entire legislature of the sovereilgn state of

New York,

Inquirées intc congressional motives or
purposes are a hazardous matter. 5

What motivates one legislator mx to make

a speech about a statute 1s not necessarily
what motgvates scores of others to enact it,
and the stakes are sufficiently high for us to
eschew guesswork W

United States v. O'Brien, 391 U.S, 367, 383-384.

See also Palmer v. Thompson, 403 U,S. 217, 224-215.

The unique setting of this case, wheee New York is

IH-&,
basically sympathetic to petitinners;\pu-g has meant

Ja ',"Af :h-l"w
that New York has notﬁpaised anyhgbjectinn to the Cout's
presuming intent from 1solated rEmarkb by staff members,
presumed
But this does mot make a/finding of legislative intent

any the less a monumental undertaking for this Court.

e E;en though Scolarc may have been thus motivated
solely by the AG's ostensible 65% requirement, I cannot

believe that all the legislators who voted for the

all
plan likewise abandonedxamg/other considerations

when they cast thelr votes. Surely they reviewed the

lines to make sure that they did not trench too deeply



s (T
on other interests the legislature wanted to serve.

And since the 1974 lines aasdsss are not too terribly
N ity -
different generally from the 1972 lines, I should think

that whatever mntives.prnmpted adoption of the 1972
lines also went into approval of the 1974 lines. 1In
other words, it is axgxeg an oversimplification, even
in the unusual circumstances of this case, to say that

a 65% quota was the legislature's only motive in

adopting the 1974 plan.
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that a ey arrrirdes

2. Petitioners argue that even if race consciocus-

ness 1s sometimes permissible, it must be done only
upon a solid administrative or judicial finding of a
past wrong. They claim that the %u AG's objection

cannot serve as such a finding, because hexskaredxaniy

@gﬂ‘hr c..nd:lu;»a,_lu'.s shijection, was 30 waildly phraged . T 3
_T{jhe AG pointed gsxthe

that the state bears
burden of prooi on the guestion whether the plan

the
has axdiszximinakﬂ:;AFurpnse or effect of abridging

the right to wote because of race or color, Then he
stated: '"we have concluded that the proscribed effect
may exist in parts of the plans in Kings and New ¥ork
* (emphasis added),

cc:untieséE

That is not a vefy ringing declaration of a

paet wrong. But in context I think it has kh to be
taken as an administrative finding that calls for
remedial action. I would not tax the AG too heavily

for his namby-pamby wording. After Georgia wv. United

states, 411 U.SJTSEE, this is all he has to say in

order to explain hls cbjection. REte—im—medediraby.
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~tivenapneisr LS. There is no need to call New

iw effest,
York officialgla bunch of racists, even Lf
ha Hruly  cpaciulad
w}\tmt the

1972 plan weedds was horribly discriminatory in purpose
and effect, He has to deal with the officizls in other

contexts, so he has every incentive to use the mildest

language possible.



Mexsximpaxtankiy Moreover, his determination is
eresat prrposes N\
final andjfunreviewable. The Voting Rights Act khaskeakiy

provides for'review'(really a de novo action concerning

the same quastions) only in the district cowt for the
District of Columbia. Only the state can invoke that
review, and it chose not to do so. That kksxxaagemx
RASXAppAxXe e EResex KUK X xappREenkt yx faxewentxxh its
declsion was ostensibly prompted more by time préﬁsures
than by acquiescence in the AG's finding (although here

too there 1s room for skepticism as to the real motiva-

tion) does not make the AG's objection any the less final,

Even if the odds are low that the AG's action would have

been sustained upon a proper challenge--and I do not

concede thatzt—the fact remains that it was not ch§lleq§9d.

We must, I think, treat it as a fully valid finding

it

of racial discrimination.

Petitioners have largely forsworn their claim that
the present suit is an appropriate forum fﬂr',;;viewing
the AG's decision, but their reply brief at 5 n.l demonstrates
that they are not quite giving up. To the extent that
this remains g live issue, the Court should affirm the
DC's and C&'s judgment dismissing the suit against the
AG, and make clear that this case is not appropriate
for reviewing the AG's objection or the standards he
employed, The sole question here, unless this Court's
Voting Rights Act cases are to be drastically reconsidered,
1s whether the 1974 lines violate the constitutional
rights of white voters.X If ulibepedwe=iw ‘:ﬁh:t 2 remains
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relevant (and my Chavis analysls suggests it really 1s

not), then we do havera solid, final, cureently nonrevies-
= e

able administrative finding of a constitutional wrong
— L — R I — ]

to be corrected.
— S ——————

3. Petitloners' narrowest argument, tracking
Judge Frankel, is thet even if there was a finding of
7Lrnng, nothing in the finding justifies the mxkxaaddinmgax

extraordinary remedy of a rigid 65% nonwhite quota.

(We  waust lovle -ﬂ"ﬁtﬂ-‘di:;*
Again I think the focus is too narrcw;j(ﬁha quota, oF

suaﬂ.'+11:t.uuls

hgpplied only to two Senate districts and two assembly

districts., 8kkexs Other districts varied dxamagiezakiy

il

in percentages. This Is not a school case, and again

i$ wot ealled Covr- -
I—de—mrﬂﬂ!ﬂ-:hwaunfbhlliken treatment as—to—every-
‘u-r'ﬁo-hv’tr wt bos Yo zmydb\'mi' of every Alstrict liva
— AP A N | AN LR T e e,

In the reapportinnment
cnntext}the kind of numbers game played here, given

the AG's unchallenged objection, was not unacceptable.



|
ot sov

4 Justice Harlan wrote a spEa separate opinion

B
nukiﬂgxkh&tf\ He noted theH_*n "Tevident

malalse among the members of the Court' with prior

decisions in the fielld of voter qualifi@ations and
Yo3 U.S, ot 16X,

reapportionment." m./\l{e went on:

The reapportionment # opinions of this court
provide little help. The¥ speak In conclusory
terms of 'debasement' or 'dilution' of the 'voting
power' or 'representation' of citizens without ex-
planation of what these concepts are. .

A coherent and mzalistic notion of what is

meant by 'voting power' might have restrained
some of the extreme lengths to which this Court
has gone In pursult of the will-o'-the-wisp

of 'one man, one vote.'

He hit the heart of the problem. But unfortunately he
did not go on to axgientarexaxegkxxsw suggest what a

coherent concept of voting power would be., We zre still
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| faohuete l,c:-u‘a'.l _
=" 1 think the Court made a2 mistake im years ago
applying
in kxamstagirg the "dilution" concept/Xxemxkhexnax to
the voting power of groups within districts of equal

population. Dilution is a fair¥y clear concept when

applied to individuals in districts of markedly differmfit
; & i-“;ros‘!:e ¥

population, for there ¥ a clear base-line referenaﬂ

one person, one vote, When i;}}s applied to groups, Leuﬂwq
the concept becomes hopelessly fuzzy. There is no

clear baseline. Any number of configurations of

\\district lines could be drawm, with different implicaclions

for group "effectlveness.'" Does concentration enhance
effectiveness? Or are certain kindsi;f diffusion, wheeeby
the group becomes the swing vote, the best? Moreover,
although nobody wants any group to be totally without
effectiveness, 1t 1s not clearbust what level of effective-
ness constlitutes anyone's due.

In an attempt to glve the dilution concept some
clear content (l.e., kaxdafinexdiinksdx diluted in
comparison to what?), some courts have come close to
saying eilther that black voting power must be maximized,
or that some kind of proportional representation must
be guaranteed: blacks are to have a clear majority in
a percentage of districts equilvalent to their population
percentage. 1f one enters the'#ilution” quagmire, then
perhaps such standards affor8 the only seolld ground--the
only baseline--available, But they requlre one to assume
that race (or race-related issues) will always be the
determinative factor when Individuals decide for whom

to vote--a grotesque assumption. Perhaps some day this

Court should reconsider S _,
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the application of the dilution concept to groups affected
P
Naa»ﬁmu\s such n,pplic_a-ﬁm
by reapportionment. '*Am uld confine constitutional
policing to cases as extreme as Gomillion, mmmimperhaps

retaining review of multimember districts {a narrowly

¢ircumscribed phenomenon) under the Chavis standards.

And of course, reascnable population equivalency should

L™ L
also be required, 4 T W M*‘“J ﬂ"?ﬂ"- 'S
ﬂr e, ﬂ-r"f‘”f""- [ Y vpbf' _W.ol\ re mgndﬂe,}.m_
ral
The Voting Rights Act presents deniisssmwse problams.

See note 3 infra.

2, In thils respect, the plan cm\%) conceivably

be sustained under the feollowing language from Gaffney:

But neither we nor the district courts have & constitu-
tional warrant to invalidate a state plan, otherwise within
| tolerable population limits, because it undertakes, not to

ot minimize or eliminate the political strength of any group
or party, but to recognize it and, through districting, pro-
/ vide a rough sort of proportionsl representation in the

!legislative halls of the State.

Hewexexy T would not, however, rely on this notion in

MANM Falr,

hcnntext. A‘Prc-pﬂrticrnal representation of pax‘ties

iz 2 a mild proposition; of races, muclfu)re problematic,
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3. The 1972 district lines did at least raise
some substantial question about the legislative
motivation. S;e the map in the NAACP brief, p. 23.
When the AG is working with a concept as amorphous
as '"dilution of group voting power,'" it seems quite
possible that burden of proof will make a big difference.
That is, in constitutional cases where the burden is
on the plaintiffs, "fishy" configurations like the
1972 lines will usually be sustained. Under the Voting
it is coneeivable that
Rights Act, with the burden on the state,/"fishy"
configurations will often fail, even if the substantive
standard remains the same.
-I think, parenthetically, that it would have
been better if reapportionment had never been held to
be one of the practices or procedures required to be
submitted for review under §5 of the Voting Rights Act.

| storted us ﬂrmw.'f‘f-o*ran-i)

This CourtisB-eomstswed—tha-haes in Allen v. Board of

(Tt ol e b e iyt
Elections, 393 U.S. 544, . e basis of a highly

arguable imkexpretakiam reading of the legislative

history. At the cited page, the Court pulled in the

Reynolds v, Sims "dilution" language and applied &k it

to group voting power, without amy recognition of the

dsseuhiy,

analytical difficulties involved. Mr, Justice Harlan,ﬁ
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fh wnf Yied,

At d,. had the better of the argumentw}n showing
that Congress did not intend the 1965 Act to apply
to reapportionment or changes from sk district to
at-large voting. But he went unheeded.

tfxthigxingexpxerartgnxigxcaxkexgux It is
probably too late to turn around that act of imkexpreaggio
statutory construction. For one thing, Congress has
reenacted the Act twice since Allen, fully embracing
the implications of Allen.' Moreover, subsequent cases

in this Court aszepged entrenched the interpretation

even more deeply. Perkins v, Matthews, 400 U.5. 379

(annexations); Georgia v. United States, 411 U.S. 526

(reapportipnment), And even the cases from the last
decidedly
two terms are still/speaking the language of @ "dilution"

and "effectiveness" of a group's voting power. City

of Richmond v. United States, 422 U.S. 358; Beer

m——

v. United States, No. 73-1869 (March 30, 1976).




—
m—

" 75-104 UNITED JEWISH v. carey S @ o c&r‘g'ued 10/6/76
: Nl eapfocvienimedd Vot
. Cobotbtad s ka

9/ Wome- wklee a- 65-35 Vo
e M/’w"‘% ( Redntin. Aaigs Conuty
er Urbsdn, o Akl £ Srotedignc )
Tuws Sewele Besfiects v 2 s amnte,
Brebrneh a,e l-«-u-o-e-u-ul(‘,_-e, ., @5 =2 57
velin), 1972 Hlodans Hoaputirrriedl V e
b ETH Wi iy oty e s a2 e

"'--——-/

17 zzﬂﬁhu—‘si‘(é . 4 ‘A)




Swe 5 of Aed of 1965 GO
“"‘-’f'/tbfw -
(feave). (Y wts MZM



Sec 5 Joso lechs nelyy Hagrory DBLutrh) Beaus
— et Jews, Faide, Poleag, X . [ 293
Kelics o MMBruslld v Sawks Fe

TaeKk 0, 56 S.Ct 25741976 [ e
Aad iou oaF o TG T T T
wtadie alep, F Aatlievs  ~—
Coufumc vl wa—e oA /&% Geveud
2lsc frostects wtilee — Lt S iy Lind T
PP B ads o ¥ Sy
Mu-¢7 o Aot " Y i ’. k

.




o

bere ?M{évv”ﬁdt.@
h M/u‘ﬁm o7 Pedn Coneat ohec.. s

AJ;,,,,%
M%?:.:J.;wmm
‘Qh_%':‘ 4'"7 MLLM&@%

See & o7 /1§45 ¥ o Dty Sy
@MJL“{ VWit LewAcelc 5Ll e /.
M%**— MM

¥ Cotrng P




e e s ==
J)L ‘Mg Wi, See § wtl fteos
Caw't Lo redonhneltg /ot~
;eﬁ'f, WWM%,%J
2D rarr,

= Lotis shard Prru § S Lo ¥

ol RN nil i ikl
o :

. Vw-‘r‘qmyutfq:wmg,




The Chicf Justicow Douglas, J, %_'f:
tato Gccoren T .
B e Mase fu KR,
) Wl
MW
B aaa s SR = oyV SR
M&r 8 Seca e
renian jﬂw_m {ﬁr "‘z:: :::m[ Stewart, J. W
: JJLJMMMM . MMW
G S * 20 Hfemnd ARG %&WM
l"l:“-'f-?“mlﬂ me—m
dtcasire i su mumyclamy— el o """"""':
%. Free alfo i / 2

Stele Moy U M. suaTifras
Mﬂu-w

melevmnt o Jiea,

?-vuf- Py S WY

L
D



; dpe'? meed Yo
""-‘47&1_; T lhe  J —
wtenrs

et e mtond

Eet
Lt tirbtya IS
"~ ‘:':‘t._,.-ﬁ&_,"r Jrsttsrsid. _Blacr:mm, h 5 (%E, :‘::_
4|_r! Iﬂi _hm‘,..z,_.,_a_..c.;e, T PN
e T vo "
Tille & 42 Lot 2o W""“ﬁﬁmﬁ"mw
Cpne (/2 qﬁou'fml‘fc..‘_p) ' |
* Powell, J.% Rehnquist, J. 19' /Z MWWW‘
Lifn Adprruiey to &7 alley & ~uA
Mt fo Ley,
w-— _,
- Lecepopis .
%«J_‘
J—wn..... Tty
MM‘J—I—-—'



Nr. Ju

/a My, st e

Mr. Justiecs E_]:ar:kruun
. Justlos Powell

r = M . o o
"), }'&44, ur A i ke
,ﬂ‘ffﬁ"' M A ' ‘ atleg BVEnsg
From: Mr. Justice White
[0 A O L2 A/C—-*
”? Circulated: M- 33 - 724

W -";L{*'-" .:,__;,}_4:? ¢ (() M_,,_,-t..-pq\ Recirculated:

1st DRAFT

esttd SUPREME COURT OF THE UNITED STATES  /Certewred]

” /-jr‘,t{r_*’ ¢ r‘ No. 75-104 . ovyry l"

/ A s 'S 'i?nitrﬂd Jewigh Organizations J M

of Williamsburgh, Ine., On Writ of Certiorari to the

P & e » . To: The Chisf Just
f W V. "THK .

o et al., Petitioners, United States Court of Ap- LUt~
P /‘/ Pty (;«_ v, peals for the Second Circuit. gt #Tet
« Hugh L. Carey et al.
‘ 4
g Dy, [November —, 1976)
i Mg. Justice WHiTE delivered the opinion of the Cﬂurt. “f
Cltar ﬁ_:,/( Section § of the Voting Rights Act prohibits a state or
political subdivision subject to §4 of the Act from imple-
f’ F menting a legislative reapportionment unless it has c-btam&d
‘s declaratory judgment from the Distriet Court for the Dm—
_ - trict of Gnlthm_ or & ruling from the Attorney Geneml :
Iy f.f'// of the United States, that the reapportionment “does naot a.ﬂ" 4....(
have the purpose and will not have the effect of denying I“
- / ‘or abridging the right to vote on pecount of race ar color, ., "2 .

*Bection 5 of the Voting Rights Aet, 42 U. 8. C. § 10730, provides in . f‘"""'ﬁ
pertinent part: M
“Whenever . . . a Btate or political subdivision with respect to which .

the prohibitions set forth in section 1973b (s) «of this title based upon “‘-‘u-“.‘..
determinaticns made under the seoond sentence of section 1973k (b} of

thia title are in effert shall enact or seek to administer any voting qualifi- >
cation or prerequtisite to voting, or standard, practice, or procedure with

respect to voting different from that in force or effect on November 1,

1088, . . . such Btate or subdivision may institite an sction in the United

Btates District Court for the Distriet of Columbis for a declaratory

judgment that such gualifiention, prerequisite, standard, practice, or pros

eedure does pot have the ptirpose and will oot have the effect of depying

or abridging the right to vote on account of race or color, and unless and

until the court enters such judgment no person shall be denied the right

to vote for failure to comply ‘with such qualification, prerequisite, stand-
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The question presented is whether, in the circumstances of
this case, the use of racial criteria by the State of New York
in its attempt to comply with §5 of the Voting Rights
Act and to secure the approval of the Attorney General
violated the Fourteenth or Fifteenth Amendments.

1

Kings County, N. Y. together with New York (Man-
hattan} and Bronx Counties, became subject to §84 and 5
of the Act, by virtue of a determination by the Attorney
General that a literacy test was used in these three counties
as of November 1, 1968 and a determination by the Director
of the Census that fewer than 509 of the voting-age residents
of these three counties voted in the presidential election of
1968 Litigation to secure exemption from the Act was
unsuccessful’ and it became necessary for New York to

ard, practice, or procedure: Prowvided, That such qualification, prerequisite,
standard, practice, or procedure may be enforeed without smich proceeding
if the qualifieation, prerequisite, stundard, 'practiee, or proeedure hes
been submitted by the chief legal officer or other appropriate official of
siich State or subdivision to the Attormnev General and the Attorney
General hes not interposed an objection within sixty days after such
submission, exeept that neither the Attorney General's failure to object
nor a declaratory judgment entered under thiz section shall bar a subse-
guent action to enjoin enforeement of wmich qualification, prerequisite,
standard, practice, or procedure. Any action under this section shall be
heard snd determined by & court of three judges in accordance with
the provisions of section 2284 of Title 23 and any appeal shpll e to
the Supreme Court.”

A legislative reapportionment s o “standard, practics, or procedure with
respect to voting different from that in foree or effect on November 1,
1068, within the meaning of § 5. Beer v. United Stotes, 44 U. 8 L. W,
4435, 4430 (1978); eorpic v. United States, 411 U, B, 526 (1073);
Allen v, State Boord of Elections, 303 U, B, 544, 569 (1868],

28ee 42 U. 8. C. § 1073b (b).

# The Htate of New York brought san aetion to obtain & statutory
expmption for the three counties under §4 (a) of the Act, seeking a
geclaratory judgment that ite literncy test had not been yeed within the
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secure the approval of the Attarney General or of the United
States District Court for thé Distriet of Columbia for its
1972 reapportionment statute insofar ms that statute con-
cerned Kings, New York, and Bronx Counties. On Janu-
ary 31, 1974, the provisions of the statute distrieting these
counties for congressional, state senate, and state assembly
seats were submitted to the Attorney General. In aceord-
ance with the regulations governing his § 5 review, the Ats
torney General congsidered subinissions from interested parties
eriticizing and defending the plan* Those submissions in-
cluded assertions that voting in these counties was racially

10 years preceding the filing of the suilt “for the purpose or with the
effect of denying or abridging the right to vote on secount of race or
eolor.” 42 T, 8 C, §1973b (g). After seversl years of litigution, the
District Court for the District of Columbia denied the exemption and
ordered the State to comply with the filing requirements of §5. This
Court summarily affirmed. New York on Behalf of New York County v,
United Stotes, 418 T7, 8. 838 (1074). Bee 510 F. 2d, at 516,

4 Bection 61,19, 28 C. F. R. provides:

“Beetion §, in providing for submission to the Attomey General s an
alternative to seeking & declaratory judgment from the U. 8, Dietriet
Court for the District of Columbia, imposes on the Attorney General
what ia essentially & judicisl funetion. Therefore, the burden of proof o
the submitting autherity i the swine in submitting changes to the Attor-
ney General as it would be in submitting changes to the District Court
for the Dhistriet of Columbia, The Attorney General shall base his decision
on & review af material presented by the submitting suthority, relevant
information provided by individuals or groupe, and the results of any
investigation conducted by the Department of Justice. If the Attorney
General is satisfied that the submitted change does not have s recially
discriminatory purpoee or effect, he will not object to the changn and will
go notify the submitfing authority. If the Attorney General determines
thut the submitted change has & racwlly diseriminatory purpose or effeet,
he will enter an ohjection and will =0 notify the submitting authority.
If the evidence ps to the purpose or effect of the change s conflicting,
and the Attorney Geoersl i unable to resolve the confliet within the
fday period, he shall, consistent with the sbove-described burden of
proaf applicable in the Distriet Court, enter an objection and so notify
the submitting authority.”
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polarized and that the district lines had been created with
the purpose or effect of diluting the voting strength of
nonwhites (blacks and Puerto Ricans)." On April 1, 1874,
the Attorney General concluded that, as to certain districts
in Kings County covering the Bedford-Stuyvesant area of
Brooklyn, the State had not met the burden placed on it
by §5 and the regulations thereunder to demonstrate that
the redistricting had neither the purpose nor the effect of
abridging the right to vote by resson of race or color®
Under § 8, the State could have challenged the Attorney
General’s objections to the redistricting plan by filing &

§ The record in this Court contains only part of the materials submitted
to and considered by the Attorney General in his review of the 1872 plan,
Included in the present record are 8 memorandum submitted on behalf
of the NAACP and letters jrom several prominent black and Puerto
Riean elected officials, all opposing the plan. Not mcluded in the record
are materiale defending the plan submitred by the reapportionment: com-
mittee of the New York legilature, the state attorney general, aod sev-
eral state legistators, Brief for the United States, at & and n. 8

The NAACP, the Attorney General, and the court below classified
Puerto Ricans in New York together with blacks as a minority group
entitied to the protections of the Yoting Rightz Act. Hereinafter we
use the term "nonwhite” to refer to blacks and Puerto Rieans, although
mall numbers of other nonwhite groupe (such as orientals) are alao
included in the nonwhite population statistios,

% The haaiz for the Attorney CGeneral's concluzion that “the proscribed
effect may exist” as to certain state assembly and senate distriets in Kings
County was explained in s letter to the New York state authoritics as
follows:

“Benate district 18 appesars to have ao abnormally high minority con-
centration while adjoining minority neighborhoods are sigoificantly dif-
fused ioto surrounding districts. In the less populous proposed assembly
digtricts, the minority population appears to be concentruted into dis-
tricts 63, 54, 56 and 68, while minority neighborheods adjoining those
distriete are diffused into s number of other distriets. . . . [W]e know
of no necessity for such configuration and believe other rational alterna-
tives exit.'

The Attorney Genersl also objested to the congressional districting in
Kings County and to the state legislative distrieting in New York County,
The districting for these seats is not at jssye in this litigation,
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declaratory judgment aotion in & three-judge court in the
Distriet of Columbia. Instead, the State sought to meet
what it understood to be the Attorney General's objections
and to secure his approval in order that the 1874 primary
and general elections could go forward under the 1972
statute.” A revised plan, submitted to the Attorney General
on May 31, 1974, in its essentials did not change the number
of districts with nonwhite majorities but did increase the
size of the nonwhite majorities in those districts. Under the
1672 plan, Kingse County had three state scnate districts
with nonwhite majorities of approximately 91% 61%, and

53% ; under the revised 1974 plan, but there were again three
districts with nonwhite majorities, but now all three were
between 70% and 75% nonwhite® As for state assembly

distriets, both the 1872 and the 1974 plans provided for
seven districts with nonwhite majorities. However, under
the 1872 plan, there were four between 85% and 95% non-
white, and three were approximately 78%, 61%, and 52%,
respectively; under the 1974 plan, the two smallest nonwhite
mejorities were increased to 65% and 67.5%, and the two

"The Btate was also under pressure from a private suit to compel
enactment of new distriet lines conewtent with the views of the Attorney
QGeneral. NAACP v, New York City Booard of Elections, SDNY 72 Civ,
1460, Bee 510 F. 2d, at 517 n. B,

*The 1972 percentages sre taken from Table 3, sccompanying the
memorendum in support of the motions to dismiss of the applicants for
intervention, record at 286, except for the 61% figure, which i for &
distriet only partially in Kings County. That figure is taken from the
Brief for the United Btates, App., st 53, and representa the black and
Puerto Rican population rather than all nonwhites. The 1874 percent-
ages are taken from the Interim Report of the Joint Committes on
Reapportionment, record at 178-180. (The “record” i the printed
appendix submitted by the parties.)

The 1974 plan created nonwhite majorities in two state senate districts
that were majority white under the 1872 plan {the 17th and the 23d),
but ereated white majorities in two distriets that were majority nonwhite
under the 1872 plen (the 16th and the 25th). Bee Brief for the United
States, App, at 53,
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in violation of the Fourteenth Amendment. Petitioners also
alleged that they were assigned to electoral districts solely
on the basis of race, and that this racial assignment diluted
their voting power in violation of the Fifteenth Amendment.
Petitioners sought an injunetion restraining New York offi-
cials from enforcing the new redistricting plan and a declare-
tory judgment that the Attorney General of the United
Btates had used unconstitutional and improper standards in
objecting to the 1972 plan.

On June 20, 19874, the District Court held a hearing on
petitioners’ motion for a preliminary injunction. On July 1,
1974, the Attorney General informed the State of New York
that he did not object to the implementation of the revised
plan, The Attorney General moved to be dismissed as a
party on the ground that the relief sought against him could
be obtained only in the District Court for the Distriet of
Columnbia and only by & State or political subdivision subject
to the Voting Rights Act; the State and the intervenor
NAACP moved to dismiss the complaint on the ground that
it failed to state a claitn upon which relief eould be granted.
The Distriet Court granted the motions to dismiss the com-
plaint, reasoning that petitioners enjoyed no constitutional
right in reapportionment to separate community recogntion
as Hasidie Jews, that the redistricting did not disenfranchise
petitioners, and that racial considerations were permissible
to correct past diserimination,”® 377 F. Supp., at 1165-1160.

A divided Court of Appeals affirmed. The majority first
held that the Attorney General must be dismissed as a party
becguse the court had no jurisdietion to review his objection
to the 1872 plan* After agreeing with the District Court

1% Petitigners’ motions for & preliminary injunection and summary jtdg-
ment were'degied.

# Although petitioners did not preeent thie guestion for review, they
argue that the Attorney Geowes) {2 properly & party to this suit because
he sllegedly caused the state.sfficialy to deprive petitioners of their con-
stitational rights. Brief for Petitioners, at 53-54, n. 22; Petjtioners’ Reply
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that petitioners had no constitutional right to separate com.
munity recognition in reapportionment—a holding not chal-
lenged by petitioners here’—the Court of Appeals went on
to address petitioners’ claims as white voters that the 1974
plan denied them equal protection of the laws and abridged
their right to vote on the basis of race. The court noted
that the 1974 plan left approximately 70% of the senate and
assembly districts in Kings County with white majorities;
given that only 66% of the population of the county was
white, the 1974 plan would not underrepresent the white
population, sssuming that voting followed racial lines. 510
F. 2d., at 523, and n, 21. Petitioners thus could not claim
that the plan canceled out the voting strength of whites
as a racial group, under this Court's decigsions in White
v. Regeater, 412 U, 8, 755 (1973), and Whitcomb v, Chavis,
403 U. 5. 124 (1871), The court then observed that the
case did not present the question whether a legislature,
“starting afresh,” ecould draw lines on a racial basis so as to
bolster nonwhite voting strength, but rather the “narrower”
question whether & State could use racial considerations in
drawing lined in an effort to secure the Attorney General's
spproval under the Voting Rights Act. 510 F. 2d, at 524. The
court thought this question answered by this Court’s decision
in Allen v. State Board of Elections, 393 U, 5. 544, 569 (1060},
where a change from district to at-large voting for county
supervisors was held to be covered by § 5 of the Act. The
court below reasoned that the Aect contemplated that the
Attorney General and the state legislature would have “to

Brief, at 5 0. 1. In view of our disposition of the case, we do not reach
this issue,

¥ In their brief in this Court, petitioners state: “[We do not] contend
that there iz any right—constitutional or statutory—for permanent recog-
nition of & community in legislative apportionment, Our argument is,
rather, that the history of the arca demonstrates that there could he—
and In fact was—no reason other bhan race 1o divide the community at
thie time.” Brief for Petitioners, at G o, 8. (Emphasis in original.)
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think in raciagl terme”; because the Act “necessarily deals
with race or color, corrective action under tf must do the
same.” (Emphasie in original; footnote omitted.) The
court held that

“ao long ss a distrieting, even though based on racial
eonsiderations, is in conformity with the unchallenged
directive of and has the approval of the Attorney Gen-
eral of the United States under the Aet, at least ahaent
a clear showing that the resultant legislative reappor-
tionment i8 unfairly prejudicial to white or nonwhite,
that districting is not suhject to challenge.” 510 F. 24,
at 525

We granted certiorari, 423 U0, 8. 945 (1975). We affirm.

II

Petitioners argue that the New York Legislaturs, under
the compulsion of the Attorney General, has violated the
Fourteenth and Fifteenth Amendments by deliberately revis-
ing its reapportionment plan along racial lines, They argue
that whatever might be true in other contexts the use of
recial criteria in apportionment and digtricting is never per-
missible and that, in any event, there ia no finding of past
discrimination the residual effects of which require or justify
a8 a remedy that white voters be resssigend in order to
increase the size of black majorities in certain districts. Our
difficulty with this argument is that it faila to appreciate

* The dizsent would have found a constitutional violation in "the
drawiog of distriet lines with & central and governing premise that o set
number of districts must have s predetermined nonwhite majority of
8555 or maore io nrder to ensure nonwhite control o thoee distoers.” The
dissent. pointed out that oeither the Attorney Genersl nor the Btate of
New York would teke responsibility for the §5% "guota’ and argued
that there waa no showing of & pre-existing wrong which could justify the
v of & “'presumptively odioue” raeial clasificarion. 510 F, 2d, at 525,
628 (Frankel, 4.).
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the role of the Voting Ri#t& Act in this case’ This s not
% case, as petitioners would have it, of "affirmative action”
or “henign diserimihation”; nor is it even g case of “remedial”’
discrimingtion designed to eliminate the effects of past dis-
crimination, It is rather a cese involving the application
of the screening procedures of the Voting Rights Act to
ensure that a change in voting procedures—here a new re-
apportionment. statute—does not discriminate against racial
minoritiee. The Attorney General's objection to the 1072
plan and New York's consequent changes in that plan were
aimed at ensuring that discriminatory voting laws would not
be implemented n the first place, not at curing the effects of
past diseriimination,

In upholding the Voting Rights Act as & valid exercise
of congressional authority under § 2 of the Fifteenth Amend-
ment, we recognized the ineffectiveness of case-by-case litiga-
tion in eombating “widespread and persistent” voting dis-
crimination and the need for “sterner and motre elaborate
measures’ to counteraot the ‘“‘unremitting and ngenious )q

dwﬁthgsmn'” th Coroling v. Kafzon-

buch, 383 U. X, 90T, 3007328 (1966). One of the “stringent w
ew remedies” we upheld was the sereening by federal au-

thorities Tequired by &5 hefore States subject to the Aot w-@.t Lo
were permitted to implement new voeting regulations. Ree-

ognizing §5 as “an uncommon exercise of congressional W
power” whieh might not be appropriate in less exceptional /J..-}‘.&q_ b
circumetances, we sustained it nonetheless, as & “permissibly

decisive” response to “the extraordinary strategem of con- W{, M

1 The United States and the State of New York have urged te to hold J-MM-'
that wholly aside from the Voting Rights Act it i constitutionally per-
missthle for & legislature to draw district lines deliberately i such a way
as to mchieve u proportion of majority white and of majority nonwhite
districts roughly approximating the proportion of sach racisl group o the ‘
countywide population. TEPen: et ; e 1 I M
Gaffney v, Cummings, 412 17, B, 788, T81-754 (1973). but we do not need
to rench it becauwe we dispose of this esse on g narpower ground.

e el A

e
e
i
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triving new rules of various kinds for the sole purpose of
perpetuating voting discrimination in the face of adverse
federal court decress.” [d., at 334-335. (Footnote omitted.)

In Allen v. State Board of Flections, supra, on which the
Court of Appeals relied below, we held that a change from
diatriet to at-large voting for county supervisors had to be
submitted for federal approval under §5, becanse of the
patential for a “dilution” of minority voting power which
could “nullify their ability to elect the candidate of thep
choiee, . . .)" Jfd., at 568 When it renewed the Voting
Rights Act in 1970 and again in 1975, Congrees was well aware
of the application of §5 to redistricting. In ita 1870 ex-
tension, Congress relied on findings by the United States
Commission on Civil Rights that the newly gained voting
strength of minorities was in danger of being diluted by
redistricting plans that divided minority comununities amoeng
predominantly white distriets”” In 1975 Congress was un-

U The findings of the Commission's 18-month study, contained in ite
1968 report, Political Participation, at 21309, were endorsed in 2 state
ment submitted in the colirse of the Benate debates by ten out of seven-
teen Sepnte Judiciary Committee members, whe proposed and svecess-
fully supported the eritical amendment thet extended § 5 The findings
were repeatedly referred to during the Senate and House hearings held
in 1889 and 1970 in connection with the extension. E. g, Hearmgs on
H. R. 4248, H R. 5588, and Similar Propossls (¥oting Rights Aet Ex-
tension) before Subcommittee Ko, § of the Houpee Committes o the
Judicinry, 81st Cong., lst Beas,, 3-4 (1088) (statement of Rep, 3MoCul-
loch); ., st 17 (testimony of Howard Glekstein, Acting Staff Di-
regtor, Unitad States Commismon on Civi] Righta); id., at 180 {testimooy
of Thomas E. Harris, Associnte General Counsel, AFL-CIO); Hearings
oo 3. 818, 8, 2456, etc. (Amendments to the Yoting Rights Act of 1065)
before the Bubrommittee on Constitutional Rights of the Sepute Com-
mitten on the Judiciary, $1st Cong., lst and 2d Hess. 47 (1969) (testi-
mony of Frankie Freemuan, Member, Uiuted States Comipission on Civil
Rights); id, at 132 (testimony of Jossph L. Rauh, Jr., General Counsel,
Leaderuhip Conference on Civil Righra): id, at 427 {statement of Howard
Gilicketein) ; #f, rt 516-518 (testimony of David Norman, Deputy Assist-
ant Attorney General, Civil Rights Division, U. 8. Dept. of Justice,.
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mistakenly cognizant of this new phase in the effort to
eliminate voting discrimination. Former Attorney General
Katzenbach testified that §5 “has had ite broadest im-
pact . . . in the areas of redistricting and reapportionment,”
and the Senate and House reports recommending the ex-
tension of the Act referred specifically to the Attorney Gen-
eral's role in screening redistricting plans to protect the op-
portunities for nonwhites to be elected to public office.™

In Beer v. United States, 44 U, 8. L. W, 4435 (1976), the
€Court considered the question of what criteria a legislative
reapportionment must satisfy under § 5 of the Voting Rights
Aet to demonstrate that it does not have the “effect” of
denying or abridging the right to vote on account of race.
Beer established that the Voting Rights Act does not permit
the implementation of & reapportionment that “would lead
to a retrogression in the position of recial minorities with
reapect to their effective exercise of the electoral franchise.”
id,, at 4438  This test requires that, in jurisdictions with
a history of voting by racial bloes, the reapportionment must
not decrease the percentage of districts where members of
racial minorities protected by the Act are in the majority.
Bee id. Where this requirement is not met, clearance by the
Attorney General or the District Court for the Distriet of
Columbia cannot be given, and the reapportionment cannot
be implemented.

The regpportionment at issue in Beer was approved by
this Court, because New Orleans had created one councilmanic
district with a majority of black voters where none existed
before. But had there been districts with black majorities
under the previous law and had New Orleans in fact de-
crepsed the number of majority black distriets, it would have

1 Hearings before & Subcommittes of the Benate Judiciary Committes,
94th Cong,, lst Sese, 124 (1875) (testimony of Nicholas Katzenbach};
8. Rep. No. 84-205, §4th Cong,, 1st Bees, 15-18 (1875); H. B. Rep. No,
. §4-198, 84th Cong,, lat Sess., 8-11 (1875).
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had to modify its plan in opder to implement its reapportion=
ment by carving out a large enough black majority in however
many additional districts would be necessary to satisfy the
Beer test. There was division on the Court as to what a
State must show to satisfy §5: but all eight Justices who
participated it the decision implicitly accepted the proposi-
tion thet a State may revise ite reappotrtionment plan to
comply with § 5 by increasing the percentage of black voters
in a particular district until it has produced a clear majority.
See 44 U, B. L. W, at 4438; id,, at 4430 (WHITE, J., dissent-
ing), 44434444 (ManemaLly, J., dissenting), Indeed, the plan
eventually approved by this Court in Beer was drawn with
the purpose of avoiding dilution of the black vote by at-
taining at least a 54% majority of black volers in one district
while preventing a %0% concenttation. See Heer v, United
Btates, record, at 341-542,

The Court hes taken a similar approach in applying § b
to the extension of eity boundaries through annexation.
Where the annexation has the effect of reducing the per-
centage of blacks in the city, the proscribed “effect” on vating
rights can be avoided by a post-annexation distrieting plan
which “fairly reflects the strength of the Negro ecommunity
88 it exists after the annexation” and which “would afford
them representation reasonably equivalent to their political
atrength in the enlarged community.” ity of Richmond
v, United States, 422 U. 8. 358, 370-371 (1975). Aceord,
City of Petersburg v. United States, 354 F. Bupp. 1021 (DC
1672), aff'd, 410 U. 8, 962 (1973). In City of Richmond,
the Court approved an annexation which reduced the propor-
tion of blacks in the city from 52% to 42% . because the post-
aunexation ward system ereated four out of nine wards with
substantial black mpjorities of 64%. Had the redistricting
failed to “fairly reflect the strength of the Negro commu-
nity,” however, it would follow from the Court’s decision
fhat the Constitution would permit the oity to modify its
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plan by deliberately creating black majorities in & sufficient
number of wards to satisfy statutory requirements.

Implicit in Beer and City of Richmond, then, is the proposi-
tion that a State subject to the Voting Rights Act may
redistrict along racial lines to purge itsa reapportionment
plan of a discriminatory effect. That proposition must be
rejected if we are to aceept petitioners’ view that racial
criteria. may be used, if at all, only to eliminate the effects
of a past discrimination in apportionment. However, we
decline to hold that the Voting Rights Aet, as construed
by this Court in Beer, ia an unconstitutional exercise of eon-
gresgional authority to implement the Fourteenth and Fif-
teenth Amendments. Cf. Katzenbach v. Morgan, 384 T, 8,
641 (1966); South Carolina v. Katzenbach, supra. Rather,
we hold that this use of racial criteria to shore up the voting
potential of nonwhite voters in a reasonable attempt to
comply with § 5 does not violate the Constitution.

Based on the evidence and submissions before him'® the
Attorney General refused to approve the 1972 plan for
Kings County until the nonwhite majority in certain dis-
tricts had been sufficiently increased. It was evidently his
judgment that only in this way could a dilution of nonwhite
representation be prevented. Petitioners insist that, because
the Attorney General concluded not that the 1972 plan would
have a discriminatory effect but only that the State had
failed to demonstrate that the plan would not have such
an effect, there was insufficient justification for racial re-
districting. This argument overloocks the eentral role of the
shift in burden of proof in the congressional effort to combat
discriminatory voting laws. As we said in South Caroling
v. Katzenbach, supra, "After enduring nearly a century of
systematic resistance to the Fifteenth Amendment, Congress
might well decide to shift the advantage of time and inertia

" Bee on. 4 and 6, suprg,
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from the perpetrators of the evils to the vietims." 383 U. 8.
at 328, And in affirming the issuance of an injunction
againat enforcement of a state reapportionment plan for
which the State had not demonstrated the absence of a dis-
criminatory effeet, the Court stated:

“It is well established that in a declaratory judgment
action under §5, the plaintiffi State has the burden
of proof. What the Attorney General’s regulations do
is to place the same burden on the submitting party
in & §5 objection procedure, . . . Any less stringent
measure might well have rendered the formal declaratory
judgment procedure a dead letter by making available
to eovered States a far smoother path io clearanee.”
Georgna v. United Statea, 411 U, 5. 528, 538 (1872).
(Footnote omitted, ) '

Petitioners aleo overlook the allocation of burden of proof
under §5 when they suggest that the Attorney General
should have compared the voting power of nonwhites under
the 1972 plan with nonwhite voting power under the previous
reapportionment in 1966, The burden waa on the State to
convinge the Attorney General that its plan would not have
the proseribed effect. There iz no evidence in the present
repord, and o offer of proof by petitioners, to show whether
the 1972 plan increased or decreased the number of non-
white majority districts in comparieon with the 1986
regpportionment.®

Finally, petiticners object to what they deseribe gs an
“irrational’” 65% “quota” imposed by the Attorney (eneral.
The Attorney General's letter of objection provided reasons
for his inability to approve the 1872 plan, but did not an-

20 Petitioners toke the position that there are no disputed issuss of
fact and thst their motion for summary judgment should be granted on
the basiz of 1he present record. Petitioners' Heply Brief, at 17; Tr. of
Ol Arg., at 70-T1,
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nounce the criteria an acceptable plan would have to meet,
It would have been no more appropriate for the Attorney
General to suggest an alternative plan than it would have
been for the three-judge court in Beer to issue a dietum de-
seribing precisely what plan would have enabled New Orleans
to satisfy the court’s view of the requirements of the Vot-
ing Rights Act. However, the nature of the modification
required was clear from the reasons given for the objection:
lines had to be redrawn to assign some nonwhites in ab-
normally concentrated nonwhite districts to adjoining dis-
tricts. Because several of those adjoining distriets already
contained nonwhite majorities, the task confronting the leg-
islative reapportionment committee was essentially to create
more substantial nonwhite majorities in districts adjoining
those with high concentrations of nonwhites. The com-
mittee had to revise the plan for resubmission in lesa than
two months in order to conduet the 1974 elections on sched-
ule, and it therefore sought through informal contacts with
Justice Department officials to ascertain exactly what per-
centages-would guarantee approval for the revised plan. On
the basis of thess discussions, the committee coneluded that
the Attorney General would view 85% as a substantial
majority, and the committee proceeded to modify petitioners’
assembly distriet to echieve this figure. The overall effect
of the revisions was to smooth out the distribution of non-
all whites in Kings County but only about 35% of all non-
whites in nonwhite majority districts. The number of non-
white majority districts was not incressed: but in the 1974
plan there were no nonwhite majorities above 80% and none
below §65:.M

The Attorney General’s insistence on increasing the size
of the nonwhite majority in two senate districts and twe
assembly districts was within the scope of his empowered
duties and was not inconsistent with the statute. As the

#1 Jee text at nn. 8 and 9, suprg,
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Court indieated in Beer, 44 T, 5. L. W., at 4436 n. 4, there
is often a substantial difference between the nonwhite per-
centage of total population in a district and the nonwhite
percentage of the voting age population. In the redistrict-
ing plan approved in Beer, for example, only one of the
two districts with a black population majority also had a
black majority of registered voters. fd., at 4438. Where
the question of the existence of a discriminatory effect focuses
on the opportunity for the eleetion of nonwhite candidates,
the percentage of eligible or registered voters by district 18 of
great importance.” No such statistics were furnished to the
Attorney General by the State, The NAACP, intervenor in
this action, submitted census data showing that roughly 75%
of all whites in Kinga County but only sbout 55% of all non-
whites were eligible to vote®™ The NAACP urged that dis-
trieta without significant nonwhite population majorities
would not have nonwhite majorities among eligible voters,™

22 The regulation governing submissions to the Attorney Ceneral for
review of redistricting plans under § 5§ “strongly urges" the submitting
authority to include *[v]oting-nge population snd the number of reg-
istered voiers before and siter the change, by mee, for the area to be
affected by the chonge” 28 CFR § 5110 (b)(8}(#) (1976).

3 Tahle 2, accompanying memorandum in support of motions to dismise
of applicents for intervention, record, at 264.

% [n iz memorandum urging the Attomey Genersl to object to the
172 plan, the NAACP argued that petitioners’ assembly distriet, which
in the initiel fipures submitted to the Attorney Geoeral was reported as
having s nonwhite majority of BO19E (subsequently revised to 8190),
should be counted 28 & white majority district beesuse of the difference
in the percentages of whites and nonwhites eligible to vote. Record,
at 21%.

The etatierical problems in estimating the nonwhite population of the
distriets in the 1972 plan provided an additional repson for the Attorney
General to sk for an increase in the sige of the nonwhite majorities in
certain districts, The legislature vsed the higher of the two sets of eati-
mates, ahd the actusl nonwhite population may heve been somewhat
lower. Bes Table 3, suprg, n. 8.
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We think it was reasonable for the Attorney General to
conclude that a substantial nonwhite population majority—
in the vieinity of 85%—would be required to achieve & non-
white majority of eligible voters,

The judgment of the Court of Appeals is

Affirmed,
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MWashington, B, §. 20543 /
CHAMBEDD OF

JUSTICE THURGODD MARS HALL MNovember 22, 1976

Re: No. 75-104, United Jewish Organizations of Williamsburgh, Inc.

v. Carey

Dear Byron:

Please show me as not participating in this one.

Sincerely,

T. M.

Mr., Justice White

ce: The Conference



Nov, 23, 1976
MEMORANDUM
To: Mr., Justice Powell
From:; Dave Martin

No. 75-104 United Jewish Organizations v. Carey

As we have discussed, Justice White's cirailated opinion
seems to go off on an unfortunate tangent. 1t impliedly
reviews the merits of the AG's decision to cbject kaxkhe under the
Voting Rights Act to New York's 1972 reapportionment. Finding
his cobjection reasonable, the opinion essentially concludes
that therefore petitioners' Fourteenth and Fifteanth Amendment
rights were not violated.

I would approach the case quite differently. Since it
involves the Fourteenth and Fifteenth Amendments, I would
rest the decision on this Court's precedents under thase
Amendments, znixkhﬂxkﬂtsxdn:tEI::::;Inaxtnxunt;xk:ngnntt:tiyx
bringing the AG's decision in only tangentially, for what
it may tell us about the legislature's purpose in enacting
the 1974 plan,

The key Fourteenth Amendment case should be Washington v,

Davis. The question here is whether the lg?ﬁ_zeappnrtizgment

represents purposefyl i i oters. Two
Spsc
other Fourteenth Amendment cases, 4

]
also provide

gul dance: Whitcomb v. Chavis, 403 U..S. 124; White v, Regester,

412 vU.s8. 755. The question in those cases was whether multi-
member legislative districts were employed '"to minimize or cancel
out the voting strength of racial or political elements of the
voting population.' Frengewseeireld—iivatmise—aroritmiiire.



the ai;tricts LSt
A plaintiff alleging that/mess were so employed i-i-1{ﬁ§how more
than that mimsxityxesndidages minority-supported candidates
u:;:'}-:sing elections, He must show that 'this segment of
the population is belng denied access to the political system,"
403 vU.s,, at 155, or that "the political processes leading to
nomination and election were not equally open to participation
by the groop ivﬁuestinn," 412 U.s., at 766.

The Fifteenth Amendment cases, Wright v. Rockefeller, 376 U.B.

52, and Gmxmit¥kam Comillion v. Lightfoot, 364 U.S. 339, add

little. They do indicate that,if the lines amount to a 'contrivance
to segregate," 376 U.S., at 57, they are invalid.

Applyving these principles to the facts here ylields a holding
that there iz has been
Bf/no constitutional wviolation. Taking "effect'" as our starting
point (Arlington Heights), there is no dispropegtionate impact

A —

disfavoring whites. If we look to Kings County as a whole, whites

have majorities in :1tghxtxxnﬂ:lxdtzkxtzklxaxxi%:bercentage of
districts slightly higher than thelr percentage of total popula-
tinﬁT;-assuming arguendo that this type of statistic is relevant.
Looking to other possible evidence of discriminatory intent, we
find that the legislature was indeed quite consclous of race
when it drew the 1974 lines. But cnnsciausne%? of race 1is not
the @ same as dij:;ﬂr}&?w ‘.Eurfzif:. ' ARmE X
prompt concern, Discriminatory purpce e Lmplies elther a desire
to harm sssshisseswewse the target group/ or at least a "contrivance
to segregate." Nothing iIn the record supports a finding of
intent to harm or Segregate, And the Jeasissse sequence of events
bolsters a finding that the legislature's race-consciousness was

not discriminatory. The legislature was acting in response to
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the AG's objection. Though it disagreed with his disapproval
of thé:;%;n, it felt it did not have time to challenge the
AG 1n court., 1Its race-consciousness stemmed from its desire
to pass a plan that would survive the AG's scrutiny, not its
desire to harm whites.

The Chavis and Regester standards support this conclusion,
Nothing in the record suggests that the political processes
in Kings County have not been equally open to the participation
of whites.

Somewhere I would make clear that we do not have before

and we express no views on its wvalidity.
us for review the merits of the AG's decision to object,/ W

i L

B e i et g O e e e e Lo o
e

D.M.
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SUPREME COURT OF THE UNITED STATES
No. 75-104

United Jewigh Organizations
of Williamsburgh, Ine., |On Writ of Certiorari to the
et al., Petitioners, Tnited States Court of Ap-
V. peals for the Second Cireuit,
Hugh L. Carey et al.

[December —, 1876]

Meg. JusTICE STEWART, concurring,

The question presented for decision in this case is whether
New York's use of racial criteria in redistricting Kings County
violated the Fourteenth or Fifteenth Amendments. The pe-
titioners’ contention is essentially that racial awareness in
legislative reapportionment is unconstitutional per se. Ac-
ceptance of their position would mark an egregious departure
from the way this Court has in the past analyzed the consti-
tutionality of eclaimed discrimination in dealing with the
elective franchise on the basis of race.

The petitioners have made no showing that a racial cri-
terion was used as & basis for denying them their right to
vote, in contravention of the Fifteenth Amendment. See
Gomillion v. Lightfoot, 364 U. 8. 339. They have made no
showing that the redistricting scheme was employed as part
of a “contrivance to segregate”: to minimize or cancel out
the voting strength of & minority class or interest; or other-
wise to impair or burden the opportunity of affected persons
to participate in the political process. See Wright v. Rock-
efeller, 376 U. 8. 52, 58; White v. Regester, 412 U. 8. 755;
owistana v. United States, 380 U, 8. 145; Fortson v. Dorsey,

trieting plan undervalued the political power of white voters
_relative to their numbers in Kings County. Cf, City of
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hawvia et Havgetd
Nor dses n«-?r-k-v& Richmond v. United States, 422 U, S, 358 m @ cleﬁ:r " P .,-?-
It recOrE, . purpose with which ted—in re- tn" Az ire
st et e+ | sponse to the position of the United States Department of £
r fieal protesses | Justice under the Voting Rights Act—forecloses any finding "5‘* i
A that the Legislature acted with the invidious purpose of H-ur - 'f,f‘ ¥y
Wf'“&* 0stnd \diseriminating against the participation of white volers in hg_u{-ﬂ'"" : WM.,
{ Hﬁh.r’f"!“ e political process.* . {'-&!La il
'+° uas f s fd. Having failed to show that the legislative reapportionment =~ * ¢ |t
b-v b, a2 plan had either“the purpose gr the effect of discriminating A etrie J
Cin Winte v against them on the basis of their race, the petitioners have
[Q codar wra s, of 2 Eﬁered no bagis for affording them the constitutional relief

w-ﬁ' " ‘they seek. Accordingly, I join the judgment of the Court,
UJ-I* +I-e |

ct«ws o U.S.
Y, 16 (19 )

. —

of Justice in this case wns required or even aut.humad b}r the Voting

*Tt 18 unnecessary to consider whether the position of the Department M
nghts Act

It & mugh to nnte th.at

0 mmﬂwwm-ﬁm the pm—
cedures followed in this case were consistent with the Act. Congress hps
established an exclusive forum—the Dhstriet Court for the Distriet of
Columbis—and provided exclusive standing in the state or political sub-
division to raise the msue of substantive complinnee with the Aet. 42
U. 8 C §1973! (b). That procedure was not invoked by New York
here, and the issue of slatwtory compliance i consequently not properly
before us,
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Mgr. Juermice SteEvENS, concurring.

In my opinion this case raises a basic issue which cannot
be avoided by placing deecizion on the Voting Rights Act.

New York has relied on racial factors in drawing voting
district boundaries in three counties. This action iz taken
on the assumption that voters in these counties will tend to
vote for eandidates who are members of their own race.
On that assumption, viewing the ares as a8 whole. the plan
minitnizes the likelihood that black eitizens will be under-
represented in the legislature; in this sense, it is designed
to avoid a diseriminatory effeet on this clase of citizens.

On the other hand, again making the assumption that
votes will be cast along racial lines, viewing the problem
from the peint of view of particular white voters in the dis-
trict in which these petitioners reside, the plan minimizes
the likelthood that they will be represented by s member
of their own race. Therefore, the plan is designed to have
a diseriminatory cffect on particular citizens in these districts.
The basic question raised by this case is whether that delib-
erate diserimination on account of race is constituti
Bealise race 18 merely one ol several poutical character-
istics that responsible legislators will inevitably consider when
drawing political boundaries, T am satisfied that a plan is not
automatically invalidated by showing that racial factors were
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used to determine particular boundaries. More narrowly, I
am satisfied that the plan adopted by New York for thess
three eounties is one which the State Legislature could
have adopted independently without violating the Equal
Protection Clause of the Fourteenth Amendment, See
Cousing v, City Council of City of Chirage, 466 F. 2d 830,
B48 853, R54-850 (CAT 1872) (Srevews, J., dissenting). If
that were not my view, however, 1 could not uphold the plan
gn the strength of the federal statute on which the Court
relies,

The Court’s holding that the plan iz aceeptable rests
snuarely on the fact that New York iz n State subject to
the Voting Rights Act of 1965 Tn so limiting its holding,
the Court implicitly nssumes that the federal statute—which
was anacted to implement the Fourteenth Amendment—may
authorize eonduet which would violate that amendment if
it were not so authorized.? T regard that assumption, and

1 Opimion, ot B-10, supea.

*T beheve this to be a fair rending of the Court’s opnion. The fol-
lowing aquotntion s from p. 14, swpra

Tmplicit D Beer and Oy of Richwond, then, is the proposition that
n State subject to the Votmp Rights Act moy redistrict along racml hies
to purge it reapportionment plan of & dizcrimingtory offeet.  That prop-
oettion must be rejected if we ure to fecept petitioners’ view that raeial
oriterin maw be nsed, if at oll, only to eliminote the effects of 4 past dis-
erimination n appaivtment.  Hewever, wo decline to hold that the Voting
Rirhts Act, ny construed by this Court an Besr, 1 an uneonstitiutional
ecorcise of eongressional authority to implement the Foortesnth snd Fif-
teenth Amendments, CF Kotzenbuch v, Morgan, 354 T, 8, 841 (1006)
South Caroling v, Ketzenbach, eupro. Rather, we hold thal thix nse of
racinl eriterin 1o shore up tha veting potential of nonwhite voters in a
reasonnble attempt to comply with § 5 does not violate the Constirntion.”

Thiz parograph provides a retroepective endorsement of the appheation
of racisl criterin in thoss eszes, but does not, of course, endnrse pny pos-
gible use which mipht be made of raciwl eriterds in the future. The
remainder of the Courts opinion 13 an examination of the action of the
New York Legislarnre in light of the distares of the ¥oting Rights Aet.
But nowhere does the Court purport to address or decide whether the
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therefore the Court’s attempt to decide this case on a “nar-
row” rationale as untenable.

If the Fourteenth Amendment would prevent the New
York Legislature from drawing these lines independently, I do
not believe that either the Congress or the Attorney General
of the United States could remedy the constitutional defect.
Or, to put the smmne thought in a slightly different way, if
the Attorney General's benign purpose protects these bound-
aries from constitutional attack, there is no rezson why the
State Legislature eould not act on the basis of precisely
the same motivation and be equally protected from constitu-
tional attack.

It is, of course, perfoctly clear that New York did rely,
in part, on racial factors in drawing thess district boundaries
and that such relisnce hes operated to the disadvantage
of certain members of the white race. I believe the Court
has implicitly and correctly held that such reliance does not
necessarily invalidate the State's action. I therefore coneur
in the judgment.

employment of racisl eriferia in designing the scheme enacted here eom-
ports with the Fourteenth or Fifteenth Amendmenta, In fact the Court
specifically deslines 1o nddress or decide that question in o, 168, at 10,
supra.
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December 2, 1976

MEMORANDUM TO THE CONFERENCE

Re: No. 75-104 - United Jewish Organizations v. Carey

The risk of circulating a draft in this case with
a rationale for which there was little enthusiasm at
conference has perhaps been verified. Although shortly
there will be another ecirculation taking essentially the
same course, but with modifications, it is doubtful that
it will garner the necessary votes. In that event, I
shall redo the opinion and reflect what I understand to
be the majority view--which I share--that a State may,
without relying on the Voting Rights Act, use raecial
considerations in districting at least to the extent
necessary to valldate New York's actions in this case.

e
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RE: No. 75-104 United Jewish Organizations, etc. v. Carey

Dear Byron:

I agree with the basic approach of your present circu-
lation because I think we ought to avoid if possible reach-
ing the broader question of the constitutionalty of
"guotaizing" districts in the reapportionment process. I
am preparing a concurrence elaborating my views but also
hope 1 may be able to join your circulation.

Sincerely,

i

Mr. Justice White

cc: The Conference
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—

Mz, Justice White

cc: The Conference
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Mrg. JueTice BRENNAN, concurring,

The Court effectively demonstrates that prior cases un- y :
questionably establish the Attorney General’s expansive au- g
thority to oversee legislative redistricting under §5 of the
Voting Bights Aet. B, o, g Qoorgia v. United Siates, Bk 2
411 U, B, 526, 532 (1973); Allen v. State Board of Elections, Anast:

393 U. S. 544, 568, 560 (1060). Yet this is only the first - oo
step to analysis, for, however expansive, the breadth of that /‘_;J_;.a- s

authority j8 not without limits with respect to its effect on \fo*«x F_»ab':‘t(
white voters. Therefore, although I can subscribe to the )q .

Court’s opinion, I add these words to indicate that I find

the roadblocks to its reseult somewhat more difficult to | ‘D
overecome, e Al

The one starkly clear fact of this case ia that an overt
racial number was employed to effect petitioners’ assignment !

to voting districts. In brief, following the Attorney Gen-
eral's refusal to certify the 1972 reapportionment under his
& 5 powers, unnamed Justice Department officials made known M
that satisfaction of the Voting Rights Act in Brooklyn would

necessitate creation by the state legislature of 10 state As- M’ l
sembly and Senate districts with threshold nonwhite popula~ M W

tions of 65%. Prompted by the necessity of preventing
interference with the upcoming 1974 election, state officials -E€

complied. Thus, even though the Court correctly notes that Mw

ot Flo

T appption

R



75-14—CONCUR (B)
2 UNITED JEWISH ORGANIZATIONS v, CAREY

§5 is set in operation through prospective “screening pro-
cedures,” anfe, at 10, the Justice Department’s unofficial
instruction to state officials effectively resulted in an ex-
plicit process of assignment to voting distriets pursuant to
race, The result of this process was a county-wide pattern
of districting closely approximating proportionsl representa-
tion. While it is true that this demographic outcome did
not “underrepresent the white population” throughout the
county, ante, at 8B —indeed, the very definition of propor-
tional representation precludes either under- or over-repre-
sentation—these particular petitioners filed suit to complain
that they have been subjected to a process of classification
on the basis of race that adversely altered their status.

If we were presented here with a classification of voters
motivated by racial animus, City of Richmond v. United
States, 422 U, 8. 358, 378 (1875); Wright v. Rockefeller,
376 U. 8. 52, 58 (1964}; Gomaillion v. Lightfoot, 364 U, S,
330, 347 (1960), or with a classification that effectively
downgraded minority participation in the franchise, Georgia
v. United States, supra, 411 U. 8., at 534: Whitcomb v.
Chavis, 403 U. 8, 124, 144 (1971), we promptly would
characterize the resort to race as “suspect” and prohibit
its use. Under such ecircumstances, the tainted apportion-
ment process would not necessarily be saved by its propor-
tional outcome, for the segregation of voters into “separate
but equal” bloes still might well have the intent or effect
of diluting the voting power of minority voters, See, e. g.,
City of Richmond v. United States, supra, 422 T. S, at 378;
Wright v. Rockefeller, supra, 376 U, 8., at 53-54. It follows,
therefore, that if the racial redistricting involved here, im-
posed with the avowed intention of clustering together 10
viable nonwhite majorities at the expense of pre-existing
white groupings, iz not similarly to be prohibited, the dis-
tinctiveness that avoids this prohibition must arise from
either or both of two considerations; the permissibility of
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affording preferential treatment to disadvantaged nonwhites
generally, or the particularized application of the Voting
Rights Aet in this instance,

The first and broader of the two plausible distinctions
rests upon the general propriety of so-called benipn dis-
crimination: the challenged race assigninent may be per-
missible because it is cast in a remedial context with respect
to a disadvantaged class rather than in a setting that aims
to demean or insult any racial group, Ewven in the absence
of the Voting Rights Act, this preferentia] poliey plausibly
eould find expression in a state decision to overcome nou-
white disadvantages in voter registration or turnout through
redefinition of electoral districts—perhaps, as here, through
the application of a numerical rule—in order to achieve a
proportional distribution of voting power. Neither the
propriety, nor indeed the full significance, of such a prefer-
entinl policy, however, has ever been addressed by this
Court. I, like the Court, ante, at 15, and unlike my Brother
STEVENS, poest, am wholly eontent to leave this thorny ques-
tion until another day, for I am convinced that the exist-
enee of the Voting Rights Act makes such s decision un-
necessary and alone suffices to support an affirmance of the
judgment before us.

I begin with the settled principle that not every reimedial
use of race is forbidden. For example, we have authorized
and even required race-conseious remedies in a variety of
eorrective settings., See, ¢. g., Swann v, Charlotte-Mecklen-
burg Board of Educetion, 402 17, 8 1, 25 (1971); United
States v. Montgomery Board of Education, 395 U, 8. 225
(1968); Franks v. Bowman Trangp. Co., 44 U. B, L W,
4356, 43683 (1078). Onee it is established that cireumnstances
exist where race may be taken into aceount in fashioning
affirmative policies,! we must identify thoss eircumstances,

10f eonrse, it could be orgued that the remedial mules upheld in these
carlier cases nequived added legitimaey becanse they arnse in the form of
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and, further, determine how substantial a reliance may be
placed upon race. If resort to the 65% rule mvolved
here is not to be sanetioned, that must be because the benign
use of such a binding numerical criterion (under the Voting
Rights Aect) generates problems of constitutional dimension
that are not relevant to other, previously tolerated race-
conscious remedies. As a focus for consideration of what
these problems might or might not be, it is instructive to
consider some of the objections frequently raised to the use
of overt preferential race assignment practices,

First, a purportedly preferential race assignment may in fact
disguise & policy that perpetuates disadvantageous treatment of
the plan's supposed beneficiaries. Accordingly, courts might
face considerable difficulty in ascertaining whether a given race
classification truly furthers benign rather than illicit objectives,
An effort to achieve proportional representation, for example,
might be aimed at aiding a group’s participation in the political
processes by guaranteeing =afe political offices, or, on the
other hand, might be a “contrivance to segregate” the group,
Wright v. Rockefeller, supra, 376 T, 8., at 58, therehy
frustrating its potentially successful efforts at coalition build-
ing across racial lines. Compare, e, g., the positions of the
black plaintifis in Wright, at 53-54, with the black inter-

judicial decrees rather than affirmative legislative or execative action. I
agree that a conrt-imposed remedy to correct u ripe finding of discrim-
ination should be secorded particular respect. Yet, the role of the
judiciary iz not decixive, First, as @ the case here, even s legiklative
policy of remedial action can be closely tied to prior discriminatory
practiees or patterns. See mfra, gt 9 Second, many of the criticisme
discussed below that eommonly are leveled against the benign use of racial
remedies—e, g, the potential for arousing race conscipusness end the |keli-
hood of imposing dispropertionate burdens of compliance upon relatively
“innocent” whitee—remain relevant regardless of the decisionmaker who
imposes the remedia] regime I believe, therefore, that the history of
equitable docrees utilizing racial criteria fairly eslablishes the broad prine
ciple that race may play 4 legitimate role in remedial policies.
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venors, id., at 62 (Douglas, J., dizsenting). Indeed, even the
present case is not entirely free of complaints that benignity
i not the true characteristic of the remedial redistricting.
Puerto Rican groups, for example, who have been joined
with black groups to establish the “nonwhite” eategory,
protested to the Attorney General that their peolitical
gtrength under the 1974 reapportionment actually is
weaker than under the invalidated 1972 distrieting. Appen-
dix, at 295. A black group similarly complained of the lose
of & “safe” geat becmuse of the inadequacy of the 65%
minimurn figure. fd., at 296-207. These particular objee-
tions, s the Attorney General argued in his memorandum
endorsing the 1874 reapportionment, may be ill advised and
unpersuasive. Nevertheless, they illustrate the risk that
what is presented as an instance of benign race asaign-
ment in fact may prove to be otherwise. This conecern of
course, does not undercut the theoretical legitimaey or useful-
ness of preferential policies. At the minimum, however, it
does suggest the need for careful consideration of the
operation of any racial device, even one cloaked in prefer-
ential garb. And if judicial deteetion of truly benign policies
proves impossible or excessively crude, that alone might
warrant invalidating any race-drawn line.

Becond, even in the pursuit of remedial objectives, an
explicit poliey of assigninent by rase may serve to stimulate
our gociety’s latent race consciousness, suggesting the utility
and propriety of basing decigions on a factor that ideally
bears no relationship to an individual’s worth or needs.
See, e, g., Kaplan, Equal Justice in an Unequal World:
Equality for the Negro—The Problem of Special Treat-
ment, 61 Nw. T, L Rev. 363 379380 (1966). Further-
more, even preferential treatment may act to stigmatize
its recipient groups, for although intended to correet sys-
temie or institutional inequities, such a policy may imply
10 some the recipients’ inferiority and eapecial need for
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protection.” Again, these matters would not necessarily
speak against the wisdom or permissibility of selective, benign
racial classifications. But they demonstrate that the con-
sidergtions that historically led us to treat race as a con-
stitutionally “suspect” method of classifying individuals are
not entirely vitiated in & preferential context,

Third, especially when interpreting the broad prineiples
embraced by the Equal Protection Clause, we cannot well
ignore the social reality that even a benign policy of as-
signment by race is viewed gs unjust by many in our society,
espectally by those individuals who are adversely effected
by a given classificatton. This impression of injustice may
be heightened by the natural consequence of our governing
processes that the most “discrete and insular’” of whites often
will be called upon to bear the immediate, direct costs of
benign discrimination, See e, g., Kaplan, supra, at 373-374;
cf, Ely, The Constitutionality of Reverse Racial Diserimina-
tion, 41 U. Chi. L. Rev. 728, 737-738 (1974). Perhaps not
surprisingly, there are indieations that this case affords an ex-
ample of just such decisionmaking in operation. For exam-
ple, the intervenor NAACP takes pains to emphasize that
the mandated 656% rule could have been attained through
redistricting strategies that did not slice the Hasidic commu-.
nity in half, State authorities, however, chose to localize
the burdens of race reassignment upon the petitioners rather
than to redistribute a more varied and diffused range of
whites into predominantly nonwhite districts. NAACP

* This phenomenon seems to have arisen with respect to policies afford-,
ing preferential tregtment to women: thus groups dedicated to advancing
the legal position of women have appeared before this Court to challenge
statutes that facinlly offer advantages to women and not men, Ses, €. g,
Kahn v, Shevin, 416 U. 8. 361 (1874). This strategy, ohe surmises, can
be explained on the basis thet even good-faith policies favoring women
may serve to highlight stereotypes concerning their supposed dependency;
and helplessnesa.
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Brief at 20-31. I am in no position to determine the ac-
curacy of this appraisal, but the impression of unfairness is
magnified when a coherent group like the Hasidim dispropor-
tionately bears the adverse consequences of a race assignment
policy.

In my view, when a decisionmaker embarks on a policy
of benign racial sorting, he must weigh the concerns that
I have discussed against the need for effective social policies
promoting racial Wjustice in & society beset by deep-rooted
racial inequities. But 1 believe that Congress here ade-
quately struck that balance in enaeting the carefully con-
ceived remedial scheme embodied in the Voting Rights Act.
However the Court ultimately decides the conhstitutional
legitimacy of “reverse discrimination” pure and simple, [ am
convineed that the application of the Voting Rights Aect sub-
stantially minimizes the objections to preferential treatment,
and legitimates the use of even overt, numerical racial devices
in eleetoral redistrieting.

The participation of the Attorney General, for example,
largely relieves the judiciary of the need to grapple with the
difficulties of distinguishing benign from malign discrimina~
tion. Under §5 of the Act, the Attorney General in effect

im constituted champion of the interests of minority voters, -

and sccompanying implementing regulations ensure the
availability of materials and submissions necessary to dis+
cern the true effect of a proposed reapportionment plan.
See 28 CFR §51.19. This initial right of review, coupled
with the faet-finding eotnpetence of the Justice Department,

substantially reduces the likelihood that a complicated re- |

apportionment plan that silently furthers malign racial poli-
cies would escape detection by appropriate officials. As a
practical matter, therefore, I am prepared to accord con-
siderable deference to the judgment of the Attorney General
that & particular districting scheme complies with the reme-
lial objectives furthered by the Voting Rights Act.



75-14—CONCUR (B)
B UNITED JEWISH ORGANIZATIONS v, CAREY

Similarly, the history of the Voting Rights Aet provides
reassurance that, in the face of the potential for reinvigorat-
ing racial partisanship, the congressional decision to author-
ize the use of race-oriented remedies in this context was
the produet of substantial and eareful deliberations. En-
acted following “voluminous legislative” consideration, South
Carolina v. Katzenbach, 383 U, 8. 301, 300 (1966), the Voting
Rights Act represents an unequivoeal and well-defined eon-
gressional consensus on the national need for “sterner and
more elaborate measures,” ibid., to secure the promise of
the Fourteenth and Fifteenth Amendments with respeet
to exercise of the franchise. Insofar as the drawing of
district lines is a process that intrinsically inwvolves nu-
merical caleulations, and insofar as state officials charged
with the task of defining electoral constituencies are unlikely
simply to close their eyes to considerations such as race and
national origin' the resort to a numerical racial eriterion ae
a method of securing compliance with the aims of the Vot-
ing Rights Act is, in my view, consistent with that consen-
sus. Whatever may be the indirect and undesirable counter-
educational costs of employing sueh far-reaching racial
devices, Congress had to confront these considerations before
opting for an activist race-conseious remedial rele super-
vised by federal officials. The “insidious and pervasive” evil

8 It would be naive to suppose that racisl conmderations do not enter
inte apportionment deciions. A varety of motivations eould produce
such g relinoce upon vace: e g, the desive to injure & race, & colscious
devigion to distribute voting power mnong # varnety of well-defined raeial
and ethnic groups or neighborhoods, or an attempt to employ race a8 &
proxy for political affilistion. OCf Gaffney v. Cummings, 412 U. 8. 735,
T53-754 (1873). The relative difficulty of isolating these motivetions in
this eloseted decisionmaking context, and the further diffteulty of deciding
which of these motives should be permssible given the remlities of the
apportionment process, undonbtedly explains § &% prohibition of practices
thet either “have the purpeose . . . [or] effect of denying or abridging
the right to vote on aceoynt of race ur eoler , .. "
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of voting rights violations, #d,, at 309, and the “specially in-
formed legislative competence’ in this area, Katzenbach v.
Morgan, 384 17, 8. 641, 656 (1966);: of. Morton v. Moncars,
417 T7. 9. 535, 556 (1874), argue in support of the legitimacy
of the federal decision to permit a broad range of race-
conseious remedial technigues including, as here, outright
asgighment by race,

T must, of course, address the objection expressed by a
variety of participants in this litigation: that thia reappor-
tionment worked the injustice of localizing the direct bur-
dens of racial assignment upon a morally undifferentiated
group of whites' and, indeed, a group that arguably is
peculiarly vulnerable to such injustice. Thie argument has
both normative and emotional appeal, but for a variety of
reaaons [ am convineed that the Voting Rights Aet drains
it of vitality.

First, it is important to reeall that the Attorney General's
oversight focuses upon juriadictiona whose prior practices
exhibited the purpoge or effect of infringing the right to vote
on aceount of race, thereby triggeving §4 of the Act, 42
U. 8 C. §1873 (b). This direct nexus to localities with
a history of discriminatory practices or effects enhances the
legitimacy of the Attorney General's remedial authority over
individuals within those communities who benefited (as
whitea) from those earlier dscriminatery voting patterns.
Moreover, the cbvious remedial nature of the Aet and its
enactment by an elected Congress that hardly ean be viewed
as dominated by nonwhite representatives belies any possi-
bility that the decigipnmaker intended a raeial ingult or

41 fnd pothing in the rerord to suggest—and ench & proposition seems:
implapsible—that the Hamdim bear any unique responsibility for the
drcisions thet led to discrminatory voting practices or effects in Brook-
lym. Nor & there sy contention that petitioners derived speeial benefits:
from the prior discriminatory policies, other thean to the extent that the
gverall white voice countywide was sfrengthened.
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injury to those whites who are adversely affected by the
opergtion of the Aet's provisions. Finally, petitioners have
not been deprived of their right to vote, & consideration that
minimizes the detrimental impact of the remedial racial poli-
cies governing the §5 reapportionment. True, petitioners
are denied the opportunity to vote s & group in accordance
with the earlier districting eonfiguration, but they do not press
any legal claim to a group wveice as Hasidim. Petitioners
Brief, at 6 n, 6. In terms of their voting intereats, then, the
burden that they ¢laim to suffer must be attributable solely to
their relegation to increased nonwhite-dominated distriets.
Yet, to the extent that white and nonwhite interests and senti-
ments are polarized in Brooklyn, the petitioners still are
indireetly “protected” by the remaining white Assembly and
Senate districte within the eounty, carefully preserved in
accordance with the white proportion of the total county
population. While these considerations obviously do not
satisfy petitioners, I am persuaded that they reinforce the
legitimacy of thia remedy.

Sinee 1 find nothing in the Court’s opinion that i8 incon-
sistent with the views expressed herein, I join that opinion,
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Dear Byron:

I have experienced difficulty - which is not
surprising - in this very difficult case. I hope to
circulate a memo articulating my problems with any fixed
"numbers” which seem to give tacit approval to a "quote”
concept, We unanimously rejected racial balance in
school desegregation in Swann and I fear the proposed
disposition seemsz counter to that in spirit.

I will have my thoughts ready this week,

Regards,

Mr. Justice White
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Ll reiel Under the Fourteenth Amendment the question is

Mk’“ whether the reapportionment plan represents purposeful

discrimination agalnst white voters. Washington v. Davis,

g%g//77 426 U.S. . Disproportionate impact may afford evidence

that an invidious purpose was present. Arlington Heights.

o P I & el f-r"/f.:_lf_
But the record here eﬂnnnt suppart a flndingﬁfhat the

redistricting plan undervalued the political power of white
voters relative to thelr numbers in Kings County. CE.

City of Richmond. v. United States, 422 U.S5. 358. Nor

does anything in the record suggest that the political
processes in Kings County historically have been closed

to equal participation by white citizens. See White v.
Regester, 412 U.S5., at 766; Whitcomb v. Chavis, 403 U.S.
Lag, 155 {19 ). Hmllg,,éshcwing that the decisionmakers
were conscious of race in making a governmental decision
might also support a finding of discriminatory intent.

t‘nl'( .

: 2
But consciousness of race is neot the; -

diseriminatory purpose. Discriminatory purpose implies

s gsbora e,

a desire tﬂ-hitﬂlfhﬂ target group or at least a desire to

segregate. Here, despite the legislature's &uui3hifareness
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United States Department of Justice under the Voting
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invidious purpose je‘discriminating against

A
A
-of white voters’in—uhaupuitticnl process. W




January 5, 1976

No. 75=-104 United Jewish Organization
V. Carey

Dear Potter:

Subject to a poseible msjor restructuring of Byrom's
opinion, I will join your concurrence.

What would you think of including a reference to
wlnh%ggtnn v. Davis, and possibly a:l;gﬁtnn Heights, which
8 ~ for the proposition that rt ourteenth Amend-
ment the alleged discrimination must be purposeful?

I enclogse a revised draft of the third parlgzaph of
your opinion that is one way this thought could included,

Sincerely,

Mr. Justice Stewart

1fp/ss
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Under the Fourteenth Amendment the question is whethar
the reapportionment plan represents purposeful discriminatiom
against white voters. Washington v. Davis, 426 U.S5. ___ .
Disproportionate impact may afford evidence that an invidious
purpose was present. Arliogton Heights. But the record
here does not support a finding of such purpose or that the
redistricting plan undervalued the political power of white
voters relative to thelir numbers in Kings County. Cf.

City of Richwond v. United States, 422 U.S. 358. The legis-
lature was conscious of race when it drew the district lines,
but such consciousness is not the equivalent of discriminatory
intent. The clesar purpose with which the New York legislature
acted -~ in response to the position of the United States
Department of Justice under the Voting Rights Act - fore-
closes any finding that it acted with the imidious purpose

of discriminating against the participation of white voters

in the political proceas,*



January 6, 1977

No, 75-104 United Jewish Organizations v. Carey

Dear Byron:

I have continued to be in congiderable
doubt as to the ratlonale in the above case.

On the basis of what has been circulated
to date, I have declded to joian Potter's brief

concurring opinion. I do this subject to possible

;ecunsldaratian in the event you circulate a revised
raft.

Sincerely,

Mr. Justice White

Coples to the Conference

LFP/lab
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The question presented is whether, in the circumstances of
this case, the use of racial criteria by the State of New York
in its attempt to comply with §5 of the Voting Rights
Act and to secure the approval of the Attorney General
violated the Fourteenth or Fifteenth Ainendiment.

I

Kings County, N. Y., together with New York (Man-
hattan) and Bronx Counties, became subject to §§4 and 5
of the Act, by virtue of a determination by the Attorney
General that a literacy test was used in these three counties
as of November 1, 1068, and a determination by the Director
of the Census that fewer than 50% of the voting-age residenta
of these three counties voted in the presidential election of
1068, Litigation to secure exemption from the Act was
unsuccessful,’ and it became necessary for New York to

ard, practice, or procedure: Provided, That such qualification, prerequizite,
standard, practice, or procedure may be enforeed without such proceeding
if the qualification, prerequisite, standard, practice, or procedure has
‘been submitted by fhe chief legal dficer or other eppropriate official of
gsuch Btate or subdivision to the Attorney Genersl and the Attorney
General has not interposed an objection within sixty daye after such
submisgion, except that neither the Attorney General’s fdllure to object
nor & declaratory judgment entered under this section shall bar o subses
quent action to enjoin enforcement of such qualification, prerequisite,
gtandnrd, practiee, or procedure. Any action under this section shall be
‘heard and determined by a court of three judges in sccordance with
the provisions of section 2234 of Title 28 and any appeal shall lie to
the Supreme Court."”

A legislative reapportionment is o "standard, pracfice, or procedure with
Tespect to voting different from that in force or effect on November 1,
1888." within the meamng of §5. 3ee pp. 11-12, infra.

*0eq 42 U, 3. C. § 1973k (b).

#The Btate of New York brought an sction to obtain a statutory
exemption for the three counties under §4 (a) of the Act, eeeking a
declaratory judgment that ite’ literney test had ot been used within the
10 vears preceding the filing of the suit “for the purpose or with the
effect of denying or abridging the right to vote on account of race or
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secure the approval of the Attorney General or of the United
States Distriet Court for the Distriet of Columbia for its
1972 reapportionment statute insofar as that statute con-
eerned Kings, New York, and Bronx Counties, On Janu-
ary 31, 1974, the provisions of the statute districting these
counties for congressional, state senate, and state assembly
geats were submitted to the Attorney General. In accord-
ance with the regulations governing his § 5 review, the At-
torney General considered submissions from interested parties
criticizing and defending the plan. Those submissions in-
cluded assertions that voting in these counties was racially
polarized and that the district lines had been ereated with
the purpose or effeet of diluting the voting strength of

color.” 42 T, 8. C, §1973b (a). After several vears of litigation, the
Distriet Court for the District of Columbia denied the exemption and
ordered the State to comply with the filing requirements of §5. Thia
Court summarily affirmed. New ¥ork on Behalf of New York County v,
United States, 419 T, B, 888 (1874). Bee 510 F. 2d, at 516.

4 Beetion 51.18, 28 C. F. R. provides;

“Section 5, in providing for submission to the Attorney General as an
ulternative to seeking a declarstory judgment from the U, 8. Distriet
Court for the Distriet of Columbia, imposes on the Attorney General
what 18 essentially g judicial funection. Therefore, the burden of proof on
the submitting authority is the same io submitting changes to the Attor-
ney Genersl o it would be in submitting changes to the District Counf
for the District of Colymbia, The Attorney General shall base his dacision
on & roview of material presemted by the submitting authority, relevant
hiformation provided by individuale or groups, and the results of any
investigation conducted by the Departinent of Justice. If the Attorney
Genernl ¢ sutisfied that the submitted change does not have s racially
discriminatory purpose or effiect, he will not object to the change and wilf
so notify the submitting authority. If the Attorney General determines
that the submitted change hrs & racially diseriminatory purpose or effeet,
he will enter an objection and will 30 notify the submitting authority,
If the evidence me to the purpose or effect of the change iz conflicting,
snd the Attorney Gcneral is unsble to resolve the confliet within the
680-day period, he shall, consistent with the above-deseribed burdem of
proof applicable in the District Court, enter an objection and se notify
the submitting authority.”
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nonwhites (blacks and Puerto Ricans),” Om April 1, 1974,
the Attorney General concluded that, ss to certain districts
in Kings County covering the Bedford-Stuyvesant area of
Brooklyn, the State had not met the burden placed on it
by §5 and the regulations thereunder to demonstrate that
the redistricting had neither the purpose nor the effect of
abridging the right to vote by reason of race or color®
Under §5, the State could have challenged the Attorney
General's objections to the redistrieting plan by filing a
declaratory judgment action in a three-judge court in the

& The record in this Court contains only part of the materials submitted
to and considered by the Attorney General in hiz review of the 1972 plan,
Included in the present record are a memorandum sybmitted on behalf
of the NAACP and letters from several prominent black and Puerto
Riean elected officials, all opposing the plan. Not included in the record
are materisl= defending the plan submitted by the reapportionment com-
mittee of the New York legislature, the state attorney general, and sev-
eral state legislators, Brief for the United States, at 8, and n, 9.

The WAACP, the Attorney General, and the court below classified
Puerto Hicans in New York together with blacks as & minority group
entitled to the protections of the Voting Rights Act. Hereinafter we
use the term "nonwhite’ to refer to blacks and Puerte Ttieans, although
gmall numbers of other nonwhite groups (such as orentals) are also
included in the nonwhite population statisties.

#The bosis for the Attorney General's conelusion that “the proscribad
effert may exiat" a8 to certain state assembly and senate districts in Kings
County was explained in his letter to the New York state authorities as
follows:

YSenate district 18 appears to have an abnormally high minority con-
centration while adjeining minority neighborhoods are significantly dif-
fused into surrounding districts. In the less populous proposed assembly
districts, the minority population appears to he concentrated into dis-
tricts 53, 54, 50 and 68, while minority neighborhoods adjoining those
districts nre diffosed into 8 number of other distriets, ., . [W]e know
of no necessity for such configuration and believe other rational alterna-
tives exist.”

The Attorney General slso objected to the congressional distrieting in
Kings County nnd to the state legislative distrieting in New York County,
The districting for these seats is not af issye in this Btigation.
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Distriet of Columbia. Instead, the State sought to meet
what it understood to be the Attorney General’s objections
and to secure his approval in order that the 1974 primary
and general elections ecould go forward under the 1872
gtatute,! A revised plan, submitted to the Attorney General
on May 31, 1974, in ite essentials did not change the number
of districts with nonwhite majorities, but did change the
gize of the nonwhite majorities in almost all of those districts.
Under the 1972 plan, Kings County had three state senate
districts with neonwhite majorities of approximately 91%,
61%, and 53% ; under the revised 18974 plan, there were again
three districts with nonwhite majorities, but now all three
were between 70% and 75% nonwhite." As for state assembly
digtricts, both the 1972 and the 1974 plans provided for
seven districts with nonwhite mejorities. However, under
the 1972 plan, there were four between 85% and 95% non-
white, and three were approximately 7%, 81%, and 529,
respectively; under the 1074 plan, the two smallest nonwhite
majorities were ineremsed to 85% and 67.5%, and the two
largest nonwhite majorities were decreased from greater than

*The Btate wee also under pressure from s privete suit to compel
enaetment of new distriet lines consiztent with the views of the Attorney
General. NAACP v. New Fork City Board of Elections, BDNY 72 Civ.
1460, Eee 510 F. 24, at 517 n. 6.

®BThe 1972 percentages are tgken from Table 3, accompanying the
memorandum in support of the motions to dismiss of the applicants for
intervention, record at 285, except for the 8155 figure, which iz for o
distriet only partially in Kiogs County, Thet figure is taken from the
Brief for the Unitecl States, at 53, and tepresents the black aond Puerto
Rican population ruther thom all nonwhites, The 1974 percentages ate
taken from the [nterim Roport of the Joint Comouitter on Reapportion-
ment, app., at 178180,

The 1974 plan eroated nonwhite majorities in two state senate districts
that were majority white under the 1872 plan (the 17th and the 23d},
but ereated white majorities in two distriets that were majority nonwhite
under the 1972 plan (the 16th and the 23th}. Soa Brief for the United
Htates, st B3
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80% to between 80% and 90%.° The report of the legisla-
tive committee on reapportionment stated that these changes
were made “to overcome Justice Department objections” by
creating more "“substantial nonwhite majorities” in two as.
gsembly districts and two senate distriets

One of the communities affected by these revisions in the
Kings County reapportionment plan was the Williamsburgh
areg, where about 30,000 Hasidic Jews live, Under the 1972
plan, the Hasidic community was located entirely in one
assembly distriet (81% nonwhite) and one senate district
(37% nonwhite); in order to create substantial nonwhite
majorities in these districts, the 1974 revisions split the
Hasidic community between two senate and two assembly
distriets. A staff member of the legislative reapportionment
committee testified that in the course of meetings and tele-
phone conversations with Justice Department officials, he
“got the feeling . . . that 65 percent would be probably an
approved figure” for the nonwhite population in the assembly
distriet in which the Hasidie community was loeated, a dis-
trict approximately 619 nonwhite under the 1872 plan'
To attain the 65% figure, a portion of the white population,
including part of the Hasidie community, was reassigned to
an adjoining district.

Shortly after the State submitted this revised redistricting
plan for Kings County to the Attorney General, petitioners
sued on behalf of the Hasidie Jewish community of Williams-
burgh, alleging that the 1974 plan “would dilute the value
of each plaintiff's franchize by halving its effectiveness,” solely
for the purpose of achieving a racial quota and therefore

® Table 3, supra. o, 8, spp, 266; Interim Report, supra, n. 8, app,
195; Brief for the United SBtates, app., at 54. See 510 F, 2d, at 523
n. 21.

M Tnterim Report, supra, n. 8, app., 179, see fd, app., 181-182

1 Testimony of Richard 3. Bcolato, executive director of the Joint
Committee on Reapportionment, at hearing on plaintifi's motion for pres
liminary injunction, app., 108; see 510 F, 2d, st 517,
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in violation of the Fourteenth Amendment. Petitioners also
alleged that they were assigned to electoral districts solely
on the basis of race, and that this racial assignment diluted
their voting power in violation of the Fifteenth Amendment,
Petitioners sought an injunction restraining New York offi-
cials from enforcing the new redistricting plan and a declara-
tory judgment that the Attorney General of the United
States had used uneonstitutional and improper standards in
objecting to the 1972 plan.

On June 20, 1974, the District Court held a hearing on
petitioners’ motion for a preliminary injunction, On July 1,
1974 the Attorney General informed the State of New York
that he did not object to the implementation of the revised
plan, The Attorney General moved to be dismissed as a
party on the ground that the relief sought against him could
be obtained only in the Distriet Court for the Distriet of
Columbia and only by a State or political subdivision subject
to the Voting Rights Act; the State and the intervenor
NAACPF moved to dismiss the complaint on the ground that
it failed to state a claim upon which relief could be granted.
The District Court granted the motions to dismiss the com-
plaint, ressoning that petitioners enjoyed no constitutional
right in reapportionment to separate community recogntion
a8 Hasidic Jews, that the redistricting did not disenfranchise
petitioners, and that racial considerations were permissible
to correct past diserimination.'® 377 F. Supp.. at 1165-1168.

A divided Court of Appeals affirmed. The majority first
held that the Attorney General must be dismissed as a party
because the court had no jurisdiction to review his objection
to the 1972 plan*® After agreeing with the Distriet Court

12 Petitioners' motions for & preliminary injunction and summary judg-
ment were denied, :

18 Although petitioners did not present this question for review, they
argue that the Attorney Genersl is properly a party to this suit berayse
he allegedly caused the state officials to deprive petitioners of their cons
stityrional rights. Brief for Petitioners, at 53-54, n. 22; Petitioners’ Reply
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think in racial terms"; because the Act “necessarily deals
with race or color, corrective action under it must do the

same.” (Emphasis in original; footnote omitted.} The
court, held that

“so long as & districting, even though based on racial
considerations, i8 in conformity with the unchallenged
directive of and has the approval of the Attorney Gen-
eral of the United States under the Act, at least absent
a clear showing that the resultant legislative reappor-
tionment is unfairly prejudicial to white or nonwhite,
that districting iz not subject to challenge.” 510 F. 2d,
at 525.""

We granted certiorari, 423 U, 8. 945 (1875). We affirm,

II

Petitioners argue that the New York Legislature, although
seeking to comply with the Voting Rights Aet as construed
by the Attorney (General, has violated the Fourteenth and
Fifteenth Amendments by deliberately revising ita reappor-
tionment plan along racial lines. In rejecting petitioners’
claims, we address four propositions: first, that whatever

18 The dissent would heve found a constitutional violation in “the
drawing of distriet [ines with a central and governing premise that a set
number of districts must have & predetermined nonwhite majority of
859 or more in order to ensure nonwhite contral in those districts.” Tha
dizsent pointed out that neither the Attornev General nor the State of
New York would take responsibility for the 85% “quota,” end argued
that thers was no showing of a pre-existing wrong which could justifv the
use of a “presumptively odious” racial classifiention, 510 F. 2d, at 525,
528 {Frankel, 1.},

1 The Equal Protection Clavse, eontained in §1 of the Fourteenth
Amendment, forbids any State to “deny to any person within its junsdie-
tion the equal protection of the laws! Section 1 of the Fifteenth
Amendment provides that “[t]be right of citizens of the United Btates to
vota shall not be denied or abridged by the United States or by any State
on secount of race, eplor, or previous condition of servitude”
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might be true in other contexts, the use of racial eriteria in
districting and apportionment is never permissible; second,
that even if raeial considerations inay be used to redraw dis-
trict lines in order to remnedy the residual effects of past
uneonstitutional reapportionments, there gre no findings hers
of prior diseriminations that would require or justify as a
remedy that white voters be reassigned in order to increase
the size of black majorities in certain districts; third, that
the use of a “racial quota™ in redistricting is never accept-
able; and fourth, that even if the foregoing general propo-
gitions are infirin, what New York actually did in this case
was ulconstitutional, particularly ite use of 85% nonwhite
.racial quota for eertein districts, The first three arguments,
as we now explain, are foreclosed by our eases construing and
sustaining the constitutionality of the Voting Rights Act; the
fourth we address in Parts II1 and IV,

It 12 apparent from the face of the Aet, from its legisla-
tive history, and from our cases that the Aect was itself
broadly remedial in the sense that it was “designed by Con-
gress to banish the blight of raecisl diserimination in
voting. . . ." South Corolinag v, Katzenbach, 383 U. 8. 301,
308 (1966), It is also plain, however, that after “repeatedly
try[ing] to cope with the problem by facilitating case-by-case
litigation against voting diserimination,” ., at 313, Congress
became dissatisfied with this approach, which required judi-
eial findings of unconstitutional diserimingation in specific
situations and judieially approved remedies to cure that dis-
erimination, Instead, Congress devised more stringent meas-
ures, one of which, § 5, required the covered States to seek
the approval of either the Attorney General or of a three-
judge court in the District of Columbia whenever they sought
to implement new voring procedures, Under 4, a State
became subject to § 5 whenever it was administratively de-
termined that certain conditions which experience had proved
were indicative of racial diserimination in voting had existed
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in the area—in the case of New York, as already indicated,
p. 2, supra, that a literacy test was in use in certain counties in
1968 and that fewer than 50% of the voting age residents in
these counties voted in the Presidential election that year. At
that point, New York could have escaped coverage by under-
taking to demonstrate to the appropriate court that the test
had not been used to diseriminate within the past 10 years, an
effort New York unsuccessfully made, See n. 3, supra.

GGiven this coverage of the counties involved, it is evident
that the Act's prohibition against instituting new voting pro-
cedures without the approval of the Attorney General or the
three-judge Diatrict Court i not dependeni upon proving
past unconstitutional apportionments and that in operation
the Act is aimed at preventing the use of new procedures
until their capacity for diserimination has been examined by
the Attorney General or by a court. Although recognizing
that the “stringent new remedies,” including § 5, were “an
uncommon exercise of congressional power,” we nevertheless
sustained the Aect gs a “permissibly deeisive' response to “the
extraordinary stratagem of contriving new rules of 1.rm-ilrmsjr1
kinds for the sole purpose of perpetrating voting diserimina- {
tlon in the face of adverse federal court decrees’” Sauth(
Carolina v. Katzenbach, supra, 383 U, 8., at 334-335 (foot-
note omitted ).

It is also clear that under § 5, new or revised reapportion-
ment plans are among those voting procedures, standards or
practices that may not be adopted by a covered Btate with-
put the Attorney General or a three-judge court ruling that
the plan “does not have the purpose and will not have the
effect of denying or abridging the right to vote on account
of race or color.” In Allen v. State Board of Electionas,
supra, on which the Court of Appeals relied below, we held
that a change from district to at-large voting for county
supervisors had to be submitted for federal approval under
§ 5, because of the potential for a “dilution” of minority

.\k
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voting pewer which could “nullify [its] ability to elect the
candidate of [its] choice..,.” 393 U. 8. at 569. When it re-
newed the Voting Rights Aet in 1970 and again in 1975,
Congress was well aware of the application of §5 to redis-
tricting. In its 1970 extension, Congress relied on findings
by the United States Commission on Civil Rights that the
newly gained voting strength of minorities was in danger of II
being diluted by redistricting plans that divided minority |
communities among predominantly white districts,’” In
1975, Congress was unmistakenly cognizant of this new phase
in the effort to eliminate voting diserimination. Former
Attorney General Katzenbach testified that £ 5 “has had its
broadest impact . . . in the areas of redistricting and reap-
portionment,” and the Senate and House reports recommend-
ing the extension of the Act referred specifically to the Attor-

17 The findings of the Commission’s 18-month study, contained in its
1908 report, Political Particlpation, at 21-38, were endorsed in a state-
ment sibmitted in the course of the Benate debates by ten out of seven-
‘teen Senste Judiciary Committee members, who proposed and suncess-
fully supported the critical amendment that extended § 5 The findings
were repeatedly referred to during the Senate and House hearings held
‘in 1968 and 1970 in connection with the extension, E. g., Hearings on
H. R 4240, H. R 5838, and Similar Preposals (Veting Righta Act Exe
tenwion) before Bubcommittee No. 6 of the House Committee on the
Judiciary, 81st Cong,, 1st Sess, 3-4 (1060) (statement of Rep. McCul-
‘loeh); 4., at 17 (testimony of Howsrd Olickstem, Acting Staff Dis
‘raetor, Tnited States Commission on Civil Rights) ; #d, at 150 (testimony
+of Thomaz E. Harrds, Associate General Counsel, AFL-CIO); Hearinga
on 8. B18, B 3458, ete, (Amendments to the Voting Rights Act of 1885)
before the Bubrommitiee on Coostitutional Rights of the Senate Com-
-mittee on the Judiciary, 91st Cong., lst and 2d Bess., 47 (1980) (teeti-
‘mony of Frankie Freeman, Member, United States Commission on Civil
Rights) : 4., at 132 (testimony of Joseph L. Rsuh, Jr., General Counsel,
' Leadership Conference on Civl Rights) | id., at 427 (statement of Howard
it Glickstein) ; id., at 510-818 (testimony of David Norman, Deputy Assist-
pnt Attommey General, Civil Rights Division, U. 8. Dept. of Justice).
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ney General's role in screening redistricting plans to protect

the opportunities for nonwhites to be elected to publie office ™

Ag the Court of Appeals understood the Act and our
decigion in Allen, complinnee with the Act in reapportion-
ment cases would often necessitate the use of racial con-
siderations in drawing district lines, That the Court of
Appeals correctly read the Aet has become clearer from later
CABES.

In Beer v. United Stafes, 425 17, 5, 130 (1978), the Court
considered the question of what criteria a legislature reap-
portionment must satisfy under §5 of the Voting Rights
Act to demonstrate that it does not have the “effect” of
denving or abridging the right to vote on account of race.
Beer established that the Voting Rights Act does not permit
the implementation of a reapportionment that “would lead
tc & retrogression in the position of racial minorities with
respect. to their effective exercise of the electoral franchige,”
fd., at 141, This test was satisfied where the reapportion-
ment increased the percentage of districts where membere of
racial minorities protected hy the Aect were in the majority.
SBee ibid. Bui if this test were not met, clearance by the
Attorney General or the Distriet Court for the Distriet of
Columbia could not he given, and the reapportionment eculd
not be mplemented,

The reapportionment at issue in Beer was approved by
this Court, because New Orleans had created one eouncilmanio
distriet with a majority of black voters where none existed

before. But had there been districts with black majorities

under the previous law and had New Orleans in faet de.
creased the number of majority black distriets, it would have
had to modify its plan in order to implement its reapportion-

M Henrings before & Subcommittes of the Senate Judiciary Committes,
94th Cong, lst Besas, 124 (1975) (testimoby of Nicholus Katzenbach):
5. Rep. No. 84205, 84th Cong., lst Jeas, 15-19 (1978); H. I. Rep. No.
94-1%4, 94th Cong, lst Beas, &-11 (1975).

o

I
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ment by carving out a large enough black majority in however |
many additional distriets would be necessary to satisfy t.ha_J
Beer test. There was division on the Court as to what a

State must show to satisfy §5; but all eight Justices who

participated in the deecision implicitly accepted the proposi-

tion that a State may revise its reapportionment plan to

comply with § 5 by inereasing the percentage of black voters

in & particular district until it has produced & clear majority.

See 425 U. 8., at 141-142; id., at 144 (WarrE, J., dissent.

ing), 158-161 (MarsHaLL, J., dissenting). Indeed, the plan

eventually approved by this Court in Beer was drawn with

the purpose of avoiding dilution of the black vote by at-

taining at least a 545 majority of black voters in one district

while preventing a 909 concentration. See Beer v, United

States, app. 341-342,

The Court has taken a similar approach in applying § 5
to the extension of ecity boundaries through annexation,
Where the annexation has the effeet of reducing the per-
centage of blacks in the eity, the proscribed “effect” on voting
rights can be avoided by a post-annexation districting plan
whieh “fairly reflects the strength of the Negro ecommunity
a8 it exists after the annexation” and which "would afford
[it] representation reasonably equivalent to [its] political
strength in the enlarged community,” City of Richmond
v. United States, 422 U. 5. 358, 370-371 (1875). Aeccord,
City of Pelersburg v. United States, 354 F. Supp. 1021 (DC
1972}, afi'd, 410 U. 8. 962 (1973). In City of Richmond,
the Court approved an annexation whieh reduced the propor-
tion of blacks in the city from 52% to 42%, because the post-
annexation ward system created four out of nine wards with
substantial black majorities of 645%. Had the redistrieting
failed to “fairly reflect the strength of the Negro commu-
nity,” however, it would follow from the Court's decision
that the Constitution would permit the city to modify its
plan by deliberately creating black majorities in a sufficient
number of wards to satisfy statutory requirements,
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Implicit in Beer and City of Richmond, then, is the propo-
gsition that the Constitution does not prevent a State subjeet
to the Voting Rights Act from deliberately creating or pre-
serving black majorities in particular districts in order to
ensure that ite reapportionment plan complies with §5.
That proposition must be rejected and § 5 held uneonstitu-
tional to that extent if we are to accept petitioners' view that
racial criteria may never be used in redistricting or that they
may be used, if at all, only as a specific remedy for past
unconstitutional apportionments, We are unwilling to over-
turn our prior casez, however. Section 5, and its authoriza-
tion for racial redistricting where appropriate to avoid
abridging the right to vote on account of race or color, are
constitutional. Contrary to petitioners’ first argument,
neither the Fourteenth nor the Fifteenth Amendment man-
dates any per se rule against using racial factors in distrieting
and apportionment. Nor is petitioners’ second argument
valid. The permissible use of racial criteria 18 not confine
to eliminating the effects of past diseriminatory districting o
apportionment,

¢ Petitioners also insist that, becavse the Attorney General concluded
not that the 1972 plan would huve a diseriminatory effect but oolv that
the Btate had failed to demopstrate that the plan would not have such
an effect, there was insufficient justification for racial redwtricting. This
argument overlooks the central role of the shift in burden of proof in
the congressional effort to combat diseriminatory voting laws. Our cases
hnve upheld this shift. As we said in South Carelina v, Kaotzenbach,
supra, “After enduring nearly & ceniury of systematic resistance to the
Fifteenth Amendment, Congress might well decide to shift the advantage
of time end inertis from the perpetrators of the evils 1o the vietims'
383 U. 8, at 328, And in affirming the issuance of 4n injunction against
enforeement of o state renpporfionment plan for which the State had not
demonstrated the abwence of o diseriminatory effect, the Court stated:

“Tt 18 well established that in 5 declarntory judgment action under
85, the plaintiff State has the burden of proof. What the Attorney
General's regulations do i to place the same burden on the submitting
party in a § 5 objection procedure. , . , Any less stringent imessire
might well huve rendered the formal deelaratory judgment procedure a
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Moreover, in the process of drawing black majority dis-
tricts in order to comply with § 5, the State must decide how
substantial those majorities must be in order to satisfy the
Voting Rights Act., The figure used in drawing the Beer
plan, for example, was 5% of registered voters.™ At a
minimum and by definition, & “black majority district” must
be more than 50% black. But whatever the specific per~
centage, the State will inevitably arrive at it as a hecessary
representative and to obtain approval of its reapportionment
plan. Unless we adopted an unconstitutional construction of
§ 5 in Beer and City of Richmond, a reapportioninent eannot
violate the Fourteenth or Fifteenth Amendment merely be-
cause a State uses specific numerical quotas in establishing a
certain number of black majority distriets. Our cases under
§ 5 stand for at least this much.

111

Having rejected these three broad objections to the use of
racial criteria in redistricting under the Voting Rights Aect,
we turn to the fourth question, which is whether the racial
criteria New York used in this case—the revision of the 1972
plan to create 65% nonwhite majorities in two additional
senate and two additional assembly distriets—were constitu-
tionally infirm, We hold they are not, on two separate
grounds. The first is addressed in this Part IIT, the second
in Part IV.

The first ground is that petitioners have not shown, or
offered to prove, that New York did more than the Attorney
General was authorized to require it to do under the non-
retrogression principle of Beer, a principle that as we have

dend letter by making available to covered States a {ar smoother path
to clearance” Georgin v, United Stmfes, 411 T. B, 528, 538 (1973),
(Footnote omitted.)

# Bee p, 14, supra,
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already indieated this Court has accepted as constitutionally
valid. TUnder Beer, the acceptability of New York's 1972
reapportionment for purposes of § 5 depends on the change
in nonwhite voting strength in comparison with the previous
apportionment, which occurred i 1968, Yet there is no evi-
dence in the record to show whether the 1972 plan increased
or decreased the number of senate or sssembly districts with
substantial nonwhite majorities of 65%. For all that peti-
tioners have alleged or proved, the 1974 revisious may have
accomplished nothing more than the restoration of nonwhite
voting strength to 1966 levels® To be successful in their
constitutional challenge to the racial eriteria used in New
York's revised plan, petitiong must show that minority voting
strength was increased in comparison with the 1866 appor-
tionment; otherwise the challenge amounts to a constitu-
tional attack on compliance with the statutory rule of
nonretrogression,

In the absence of any evidence regarding nonwhite voting
strength under the 1666 apportionment, the ereation of sub-
gtantial nonwhite majorities in approximately 305 of the
senate and assernbly distriets in Kings County was reason-
ably related to the constitutionally valid statutory mandate
of maintaining nonwhite voting strength. The percentage of
distriets with nonwhite majorities was less than the percentage
of nonwhites in the county as a whole (35% ). The size of the
nonwhite majorities in those districts reflected the need to take
gecount of the substantial difference between the nonwhite
percentage of the total population in a district and the non-

1t is true, of course, that Beer wns decided after petitioners moved
for summary judgment in the District Court and after the Court of
Appeals affirmed the District Court’s denial of that motion and dismissal
of the action. Bul while relying on Beer in this Court, petitioners take
the position that there are no disputed jmwues of the fact and that their
motion for summary judgment should be granted on the besms of the
present record, Petitioners' Reply Brief, at 17; Tr. of Oral Arg,, at 70-71,
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white percentage of the voting age population.”® Because, ax
the Court said in Beer, the inquiry under § 5 focuses ultimately
on “the position of racial minorities with respect to their effec-
tive exercise of the electoral franchise, 425 T. 8., at 141,
the percentage of eligible voters by district is of great impor-
tance to that inquiry.®® In the redistricting plan approved in
Beer, for example, only one of the two districts with a black
population majority also had a black majority of registered
voters. [Id, at 142, We think it was reasonable for the
Attorney General to conclude in this case that a substan-
tial nonwhite population majority—in the vicimty of 65% —
would be required to achieve a nonwhite majority of eligible
 voters,

Petitioners have not shown that New York did more than
accede to a position taken by the Attorney General that was
authorized by our constitutionally permissible construction of
§5. New York adopted the 1974 plan because it sought to
comply with the Voting Rights Aect. This has been its
primary defense of the plan, which was sustained on that
basis by the Court of Appeals. Because the Court of Ap-

2 The NAACP, intervenor in thiz setion, submitted ecensuz data to the
Attorney General showing that roughly 759% of all whites in Kings
County but only sbout 55% of all nonwhites were eligible to vote. App.
284. The NAACP urged that districtz without significant nonwhite popu-
Intion majoritiee would not have nonwhite majorities smong ehgible
voters. Hee, e. ¢., app. 219,

The statistical problems in estimating the nonwhite population of the
districtr in the 1872 plan provided an additional reason for the Attormey

* General to ask for an incresse in the size of the nonwhite majorities in
certain districts, The legidature used the higher of the two sets of satis
mates, and the actual nonwhite population may have been somewhat

" fower, See app. 285,

# The regulation governing submissions to the Attorney General for
review of redistricting plans under § 5 "strongly urges” the submitting
pnthority to inelude “[v]oting-age population and the oumber of reg-
istered voters before and after the change, by race, for the aren to he
affected by the change” 28 CFR § 51,10 (b}{8) (i) {1876}
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peals was essentially correct, ita judgment may be affirmed
without addressing the additional argument by New York
and by the United States that, wholly agide from New York's
obligation under the Veting Rights Aet to preserve minority
voting strength in Kings County, the Constitution permita
it to draw distriet lines deliberately in such a way that the
percentage of districts with a nonwhite majority roughly
approximates the percentage of nonwhites in the county.

IV

This additional argument, however, affords a second, and
independent, ground for sustaining the particulars of the
1974 plan for Kings County, Whether or not the plan was
authorized by or was in compliance with §5 of the Vot-
ing Rights Aet, New York was free to do what it did as
long a3 it did not viclate the Constitution, partieularly the
Fourteenth and Fifteenth Amendments; and we are eon-
vineed that neither Amendment was infringed.

There iz no doubt that in preparing the 1974 legislation,
the State deliberately used race in a purposeful manner.
But MNew York was seeking to comply with a federal statute
prohibiting racial diserimination in voting; its plan repre-
sented no racial slur or stigma with respeet to whites or any
other race; and we diseetn no purposeful discrimmation vig-
lative of the Fourteenth Amendment or any abridgment of
the right to vote on account of race within the meaning of
the Fifteenth Amendment.

It is true that New York deliberately increased the non-
white majorities in certain distriets in order to enhance the
opportunity for election of nonwhite representstives from
those districts. Nevertheless, there was no fencing out of
the white population from participation in the political proe-
esses of the county, and the plan did not minimize or un-
fairly canecel out white voting strength. Compare White v.
Regester, 412 U, B. 7563, 766-767 (1973), and Gomallion v
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Laightfoot, 364 U, 8. 330 (1960), with Gaffney v. Cummings,
412 1. 8. 735, 751-754 (1973). Petitioners have not objected
to the impact of the 1974 plan on the representation of white
votere in the county or in the State as a whole, As the
Court of Appeals observed, the plan left white majorities in
approximately 70% of the assembly and senate distriets in
Kings County, which had a countywide population that was
65% white. Thus, even if voting in the county oceurred
strietly according to race, whites would not be underrepre-
sented relative to their share of the population.

In individual districts where nonwhite majorities were
increased to approximately 65%, it becaine more likely, given
racial bloe voting, that black candidates would be elected
instead of their white opponents, and it became less likely
that white voters would be represented by a member of
their own race; but as long as whites in Kings County, as a
group, were provided with fair representation, we eannot con-
elude that there was a cognizable diserimination against
whites or en abridgement of their right to vote on the grounds
of race.”* Furthermore, the individual voter in the district
‘with a nonwhite majority has no constitutional complaint. | _ 3
merely because his candidate has lost out at the polls and his | .~
district is represented by a person for whom he did not vote,
Some candidate, along with his supporters, always loses, See |
Whitcomb v. Chawis, 403 U. 8, 124, 153-160 (1971),

Where it oecurs, voting for or against a candidate because

*We alio note that the white voter who s 5 result of the 1874
plan is in o district more likely to return & nonwhite representative_will ND - o o
be represented, to the extent that voting continues to follow racial lines, | als =
by legislators elected from majority white districts. The effect of tha. .Et""": % * slalet
reapporticoment on whites in districts where nonwhite majorities have. S'E!"“'" ‘-’-“"{ : '_
been increased & thus mitigated by the preservation of white majority PO T v e
diztricts in the rest of the county, Bec Note, 25 Stan. L. Rev, B4, 87 N? SAta v =Y
{1972). Of course, if voting does not follow macial linea, the white voter s
has little resson to complain that the percentage of honwhites in his: # Sy JL ~7
district has been increased, L
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of his race is an unfortunate practice. But it is not rare;
and in any district where it regularly happens, it is unlikely
that any candidate will be elected who is a member of the
race that i8 in the minority in that district. However
.disagreeable this result may be, there is no authority for the
proposition that the candidates who are found racially unse-
ceptable by the majority, and the minority voters supporting
those candidates, have had their Fourteenth or Fifteenth
Amendment rights infringed by this process. Their position
ig similar to that of the Democratic or Republican minority
that is submerged year after year by the adherents to the
majority party who tend to vote a straight party line.

It does not follow, however, that the State is powerless
to minimize the consequences of racial diseriniunation by
voters when it is regularly practiced at the polls, In Gaffney
v. Cummings, supra, the Court upheld a districting plan
“drawn with the conscious intent to , . . achieve & rough
approximation of the statewide political strengths of the
Democratic and Republican Parties.” 412 U, 8., at 752.
We there recognized that districting plans would be wvulner-
able under our cases if “racial or political proups have been
fenced out of the political process and their voting strength
invidiously minimized.” Id., at 754 (emphasis added); but
that was not the case there, and no such purpose or effect
may be ascribed to New York's 1974 plan. Rather, that plan
can be viewed as seeking to alleviate the consequences of
racial voting at the polls and to achieve a fair allocation of
politieal power between white and nonwhite voters in Kings
County.

In this respect New York's revision of eertain district lines
is little different in kind from the deecision by a State in
which & racial minority is unable to eleet representatives
from multimember distriets to change to single-member dis-
tricting for the purpose of increasing minority representation.
This change might substantially increase minority repre-
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sentation at the expense of white voters, who previously
elected all of the legialators but with single-member districts
ceculd eleet no more than their proportional share. If this
intentional reduction of white voting power would be consti-
tutionally permissible, as we think it would be, we think it
alac permissible for a State, empleying sound districting prin-
ciples such as compactness and population equality, to at-
tempt to prevent racial minorities from being repeatedly out-
. voted by creating districts that will afford fair representation
to the members of those racial groups who are sufficiently
numerous and whose residential patterns afford the opportu-
nmity of creating districts in which they will be in the
majority.
As the Court said in Gaffney,
“[C]ourts have [no] constitutional warrant to invalidate
a state plan, otherwise within tolerable population limits,
because it undertakes, not to minimize ot eliminate the
political strength of any group or party, but to recognize
it end. through districting, provide a rough sort of pro-
portional representation in the legislative halls of the
State,” [Ibid.

New York was well within this rule when, under the eir-
cumstances present in Kings County, it amended its 1872
plan in an effort te comply with the Voting Rights Aet pro-
hibition against “denying ur abridging the right to vote on
account of raece or color,” ™
The judgment is
Affirmed.

* Petitioners seek to distinguish Faffuey on the ground that Wew
York's wee of racinl oriterie was not the produet of “rensoned choice™
by the state legidature but rather was coerced by federal officials. But
we do not think that this otherwise eomstitutionally permissible plan
wne rendered unconstitutional merely becouse New York adopted it to
comply with & federal statute,
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January 28, 1977

Re: No. 75-104 - United Jewish Organizations v. Carey

Dear Byron:

As one moves from Part I through Part IV of your third
draft of this opinion, the Voting Rights Act undergoes much
the same metamorphosis as did the Cheshire cat. This suits
me fine, and if you could see your way clear to adopt the
following suggestions, or their substance, so as to do away
with even the grin in Part IV, I will join Parts I and 1IV.

In the second full paragraph on page 19 omit the
reference to the fact that "New York was seeking to comply
with the federal statute prohibiting racial diserimination

in voting."

On page 22, omit the reference in the last full sentence
"to comply with the Voting Rights Act prohibition against
'denying or abridging the right to vote on account of race
or color.', and replace it with some sort ¢f language such
as "accomplish such a result".

Sincer91Y;J4rL//

Mr, Justice White

glind copy teo: Mr. Justice inell-”’#
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Your third draft takes care of my problems.
I am pleased to join it and will withdraw my
separate opinion.

Respectfully,

Mr. Justice White
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Ma. JusTicE BRENNAN, concurring,

I join Parts I, I1, and IIT of Mr. Jusrice WHITE's opinion,
Part 11 effectively demonstrates that prior cases firmly estab-
lish the Attorney General’s expansive authority to oversee
legislative redistricting under § 5 of the Voting Rights Act,
Bee, e, g., Georgia v, United States, 411 U. 8. 526, 532 (1973):
Allen v. State Board of Elections, 393 U. 8, 544, 566, 569
(1969). Part IIT establishes to my satisfaction that as a
method of gecuring compliance with the Voting Rights Act,
the 85% rule applied to Brocklyn in this instance was not
arbitrarily or easually selected, Yet, because this case car-
ries us further down the road of race-centered remedial \
devicez than we have heretofore traveled—with the serious
questions of fairness that attend such matters—1 offer thia
further explanation of my position.

The one starkly elear fact of this case iz that an overt
racial number was employed to effect petitioners’ assignment
to voting districts. In brief, following the Attorney Gen-
eral’s refusal to certify the 1972 reapportionment under his
§ b powers, unnamed Justice Department officials made known
that satisfaction of the Voting Rights Aet in Brooklyn would
necessitate creation by the state legislature of 10 state As-
sembly and Senate districts with threshold nonwhite popula-
tions of 63%. Prompted by the nevessity of preventing
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interference with the upcoming 1874 election, state officials
complied, Thus, the Justice Department's unofficial in-
struction to state officials effectively resulted in an explicit
process of assignment to voting districts pursuant to race.
The result of this process was a counifiy-wide pattern
of districting closely approximating proportional representa-
tion. While it is true that this demographic outcome did
not ‘‘underrepresent the white population” throughout the
county, ante, at 8,—indeed, the very definition of propor-
tional representation precludes either under- or over-repre-
sentation—these particular petitioners filed suit to complain
that they have been subjected to a process of classification
on the basis of race that adversely altered their status

If we were presented here with a classification of voters
motivated by racial animus, City of Richmond v. United
States, 422 U. B, 358, 378 (1975); Wright v. Rockefeller,
376 U. 8. 52, 58 (1964): Gomillion v. Lightfoot, 364 U. 5.
339, 347 (1960), or with a classification that effectively
downgraded minority participation in the franchise, Georgia
v. United States, supra, 411 U, 8., at 534; Whitcomb v.
Chavis, 403 U. 8. 124, 144 (1971), we promptly would
characterize the resort to race as “suspect” and prohibit
its use. Under such circumstances, the tainted apportion-
ment proeess would not necessarily be saved by its propor-
tional outecome, for the segregation of voters into “separate
but equal” blocs still might well have the intent or effect
of diluting the voting power of minority voters. See, e, g.,
City of Richmond v, United States, supra, 422 T, 5., at 378;
Wright v, Rockefeller, supra, 376 U, 8., at 53-54; infra, at 5,
It follows, therefore, that if the racial redistricting involved
here, imposed with the avowed intention of eclustering to-
gether 10 viable nonwhite majorities at the expense of pre-
existing white groupings, i8 not similarly to be prohibited, the
distinetiveness that avoids this prohibition must arise from
either or both of two considerations: the permissibility of



Ti=-104—CONCTR (B)
UNITED JEWISH ORGANIZATIONE v CAREY 3

affording preferential treatment to disadvantaged nonwhites
generally, or the partieularized application of the Voting
Righte Act in this instance,

The first and broader of the two plausible distinetions
rests upon the general propriety of so-called henign dis-
crimination; the challenged race assignment may be per-
miesible because it is cast in a remedial context with respect
to a disadvantaged class rather than in & setting that aims
to demean or infult any racial group. Even in the absence
of the Voting Rights Act, this preferential policy plausibly
could find expression in a state decision to overcome non-
white disadvantages in voter registration or turnout through
redefinition of electoral districts—perhaps, es here, through
the application of a numerical rule—in order to achieve a
proportional distribution of voting power. Buch a decision,
in my view, raises particularly sensitive issues of doetrine and
poliey.! TUnlike Part IV of Ms. Justice WaiTe's opinion, I

LPurt IV limits ita pndorsement of proportional distribution of voting
power to instances where the voters are polarized along racial lines and
where the Brate intends “no ragial slur or stigma with respect to" any
race. Ante at 189, I sgree that without such qualifications, the position
taken in Part IV plainly would be intolerable. Yet, sven o so limited,
problems remain that, in my view, ment further conmderntion. For ex-
ample, gquestions concerning the polarization of voters and the motives of
the state policymnkers may place formideble factfinding responsibilities
on the courts, Buch reeponsibilities, T believe, are greatly lessened when
the Voting Rights Act W involved. Hee infra, at 8. Furthermore, T am
not gt rost with the notion that & “cognizable dworimination’ cannot be
found so long as whites *as a group [are] provided with fair representa-
tion .. Ante, at 20, While voting may differ from other oetivities
or entitlements in thet one group of voters often derives bencfits io-
direcily from a legislator serving o different constituency—und to thart
extent I agree that the adverse effects of a racial division are “mitigated™
compare erte, at 20 n, 34 with infra, 6t 11T am oot catisfed that
thie vienrious benefit fully amwwers the Havidim's complaint of mjustice.
Finallv, T have seriguz doubts thet the Court's neceptarice of political-
party apportionment in Gaffney v. Cwmmings, 412 U. 8. 735, 751-TH4
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am wholly content to leave this thorny question until another
day, for I am convinced that the existence of the Voting
Rights Act makes such a decision unnecessary and alone
suffices to support an affirmanece of the judgment before us,

I begin with the settled principle that not every remedial
use of race is forbidden. For example, we have authorized
and even required race-conscious remedies in a variety of
corrective settings. See, e, g., Swann v. Charlotte-Mecklen-
burg Board of Education, 402 U, 8. 1, 25 (1871); United
States v. Montgomery Board of Education, 395 U. 8. 225
(1969); Franks v. Bowman Transp. Co.,, 44 U. 8. L, W,
4356, 4363 (1976); ante, at 14. Once it is established that
eircumstances exist where race may be taken into account in
fashioning affirmative policies’ we must identify those cire
cumstances, and, further, determine how substantial a reli-
ance may be placed upon race. [f resort to the 65% rule
involved here is not to be sanetioned, that must be because
the benign use of such a binding numerical eriterion (under
the Voting Rights Act) generates problems of constitutional
dimension that are not relevant to other, previeusly tolerated
{1973), necessarily applies to apportionment by race, Political aﬂili&-J_
tion iz the keyvstone of the political trade. Race, ideally, iz oot

*Of course, it could be anggested that the remedial rules upheld in
these earlier cases nogquired added legitimacy because they arose in the
form of judicial deerees rather than affirmative legislative or exccutive
aetion.  Arguably, & conrt-imposed remedy to correet & ripe finding of dis-
erimination should be secorded particular respect. Yet, the rvle of the
judicinry I8 not decisive. First, a3 iz the case hers, sven o legislative
policy of remedial action can be closely tied to prior diseriminatory
practices or patterns. See fnfra, at 10, Second, many of the eriticisms
discussed below that coremonly are leveled agninst the henign use of racial
remedies—e. g, the potential for arousing race consciousness and the likelis
hood of imposing disproportiooate burdens of compliance upon relatively
“innocent™ whites—remain relevont regardiess of the decisionmaker whe.
imposes the temedial regime. I belleve, thevefore, that the history of
equitable decrees mtilizsing racial criterin fairly establishes the broad prioe
ciple that mace may plsy a legitimate role in remedial policies.

{n_-
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race-conscious remedies. As a focus for consideration of what
these problems might or might not be, it is instructive to
consider some of the objections frequently raised to the use
of overt preferential race assigpnment practices,

First, a purportedly preferential race assignment may in fact
disguise a policy that perpetuates disadvantageous treatment of
the plan’s supposed beneficiaries. Aecordingly, courts might
face considerable difficulty in ascertaining whether a given race
elassification truly furthers benign rather than illicit objectives,
An effort to achieve proportional representation, for example,
might be aimed at aiding a group’s participation in the political
processes by guaranteeing safe politieal offices, or, on the
other hand, might be a “contrivance to segregate’” the group,
Wright v. Rockefeller, supra, 376 U, B., at 58, thereby
frustrating its potentially suecessful efforts at eoalition build-
ing across racial lines, Compare, e. g., the positions of the
black plaintiffé in Wright, at 53-54, with the black inter-
venors, id., at 62 (Douglas, J,, dissenting). Indeed, even the
present ¢ase is not entirely free of complaints that benignity
ijs not the true characteristic of the remedial redistricting.
Puerto Rican groups, for example, who have been joined
with black groups to establish the “nonwhite” category,
protested to the Attorney General that their paolitical
strength under the 1974 reapportionment actually is
weaker than under the invalidated 1972 districting. Appen-
dix, at 285. A black group similarly complained of the losa
of a "safe” seat because of the inadequacy of the 65%
minimum figure. Fd., at 296-207. These particular objec-
tions, as the Attorney General argued in his memorandum
endorsing the 1974 reapportionment, may be ill advised and
unpersuasive, Nevertheless, they illustrate the risk that
what is presented as an instance of benign race assigh-
ment in fact may prove to be otherwise. This concern, of
course, does not undercut the theoretical legitimacy or useful-
neas of preferential policies. At the minimum, however, it
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does suggest the need for careful consideration of the
operation of any racial deviee, even one cloaked in prefer-
ential garb. And if judicial detection of truly benign policies
proves impossible or excessively ecrude, that alone might
warrant invalidating any race-drawn line,

Second, even in the pursuit of remedial objeetives, an
explicit poliey of assignment by race may serve to stimulate
our society's latent race conscionsness, suggesting the utility
and propriety of basing decisions on a factor that ideally
bears no relationship to an individual's worth or needs.
Bee, e, ¢, Kaplan, Equal Justice in an Unequal World:
Equality for the Negro—The Problem of Special Treat-
ment, 61 Nw. U. L Rev, 363, 370-380 (1868). Further-
more, even preferential treatment may act to stigmatize
its reeipient groups, for although intended to correct sys-
temie or institutional ineguities, sueh & policy may imply
to some the recipients’ inferiority and especial need for
protection,” Again, these matters would not necessarily
speak against the wisdom or permissibility of selective, benign
racial claseifications. But they demonstrate that the con-
siderations that historically led us to treat race as a con-
stitutionally “suspeet” method of classifying individuoals are
not entirely vitiated in a preferential context.

Third, especially when interpreting the broad prineiples
embraced by the Egual Protection Clause, we cannot well
ignore the social reaslity that even a benign policy of as-
signment by race i8 viewed as unjust by many in our sociefy,
especially by those individuals who are adversely effected.

4 This phenometon seems to have arizen with respect to policies affprd-
ing preferential treatment to women: thus groops dedicated to advancing:
the legal position of women have appeared before this Court te challenge.
rtatutes that facially offer advantages to women and not men, See e g,
Kafn v. Shevim, 418 U, 8, 3531 (1974). Thi= strategy, onp surmises, oan
be explained on the hasis that even good-faith policies favoring women
may serve to highlight stereotypes concerning their stipposed dependency-
and helplesaness,
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by a given classification. This impression of injustice may
be heightened by the natural consequence of our governing
processes that the most “discrete and insular” of whites often
will be called upon to bear the immediate, direct costs of
benign diserimination. See e. g, Kaplan, supra, at 373-374;
of. Ely, The Constitutionality of Reverse Racial Discrimina-
tion, 41 U. Chi. L. Rev. 723, 737-738 (1974). Perhaps not
surprisingly, there are indications that this case affords an ex-
ample of just such decisionmaking in operation. For exam-
ple, the intervenor NAACP takes pains to emphasize that
the mandated 65% rule could have been attained through
redistricting strategies that did not slice the Hasidic commu-
nity in half. State authorities, however, chose to localize
the burdens of race reassignment upon the petitioners rather
than to redistribute & more varied and diffused range of
whites into predominantly nonwhite districts. NAACP
Brief, at 20-31. I am in no pogition to determine the ac-
curacy of this appraisal, but the impression of unfairness is
magnified when a coherent group like the Hasidim dispropor-
tionately bears the adverse consequences of a race assignment
policy.

In my view, when a decisionmaker embarks on a policy
of benign racial sorting, he must weigh the concerns that
I have discussed against the need for effective social policies
promoting racial justice in a society beset by deep-rooted
racial inequities. But I believe that Congress here ade-
quately struck that balance in enacting the carefully con-
ceived remedial scheme embedied in the Voting Rights Act.
However the Court ultimately decides the constitutional
legitimacy of “reverse diserimination” pure and simple, I am
eonvinced that the application of the Voting Rights Act sub-
stantially minimizes the objections to preferential treatment,
and legitimates the use of even overt, numerical racial devices
in electoral redistrieting,

‘The participation of the Attorney General, for example,



Ti-104—CONCUR (B)
] UNITED JEWISH ORGANIZATIONS ». CAREY

largely relieves the judiciary of the need to grapple with the
difficulties of distinguishing benign fromn malign discrimina-
tion. Under §5 of the Act, the Attorney General in effect
iz constituted champion of the interests of minority voters,
and accompanying implementing regulations ensure the
availability of materials and submissions necessary to dis-
cern the true effect of a proposed reapportionment plan.
See 28 CFR §51.19. This initial right of review, coupled
with the fact-finding competence of the Justice Department,
substantially reduces the likelihood that a complicated re-
apportionment plan that silently furthers malign racial poli-
ciea would escape detection by eppropriate officials, As a
practical matter, therefore, I am prepared to aeccord con-
siderable deference to the judgment of the Attorney General
that a particular districting scheme complies with the reme-
dial objectives furthered by the Voting Rights Act.
Similarly, the history of the Voting Rights Act provides
reassurance that, in the face of the potential for reinvigorat-
ing racial partisanship, the congressional decision to author-
ize the use of race-oriented remedies in this context was
the product of substantial and careful deliberations. En-
acted following “voluminous legislative” consideration, South
Carolina v. Katzenbach, 383 U. 8. 301, 300 (1966), the Voting
Righta Aet represents an unequivoeal and well-defined con-
gressional consensus on the national need for “sterner and
more elaborate measures,” ibid,, to secure the promise of
the Fourteenth and Fifteenth Amendments with respect
to exercige of the franchise, Insofar as the drawing of
distriet lines iz & process that intrinsically involves nu-
merical caleulations, and insofar as state officials charged
with the task of defining electoral constituencies are unlikely
gimply to close their eyes to considerations such as race and
national origin* the resort to & numerical racial criterion as

41t would be naive to suppoll® that racial considerntions do not enter
jnto apportionment decisions. A variety of motivations could produce
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e method of securing compliance with the aims of the Vot-
ing Rights Act is, in my view, conaistent with that consen-
sug. Whatever may be the indirect and undesirable counter-
educational coste of employing such far-reaching racial
deviees, Congress had to eonfront these considerations before
opting for an actrvist race-conscions remedial role super-
vised by federal officials. The “insidious and pervasive” evil
of voting rights violations, id., at 309, and the “specially in.
formed legislative eompetence” in this ares, Kaizenbach v.
Morgan, 384 U, 8. 641, 838 (1986); of Morton v. Mancari,
417 U, 8. 535, 555 (1974), argue in support of the legitimacy
of the federal decigion to permit a broad range of race-
conscious remedial techniques, including, as here, outright
assignment by race.

This leaves, of course, the objection expressed by a
variety of participanta in this litigation: that thie reappor-
tionment worked the injustice of loealizing the direct bur-
dens of racial assighment upon & morally undifferentiated
group of whites® and, indeed, & group that plausibly is
‘peculiarly vulnerable to such injustice. This argument has
‘both normative and emnotional appeal, but for a vartety of

auch a reliance npon race: & @, the desirs to injure & race, s conaciows
decwion to distribute votitg power amoog a variety of well-defined racial
and ethnic groups or neighborhoods, or an attempt to employ race a3 a
proxy for political affifistion. Cf. Gaffney v. Cummings, 412 U. 8. 735,
753-T84 (1973). The relative difficulty of isolating these motivations in
this closeted decivioomnking comtext, and the further difficulty of dermding
which of these motives should be permiszible given the realities of the
apportishment process, undesbtedly explaing § 3's prohibition of practices
that either “hgve the purpoae . . . [or] efest of denying or abridging
the right to vote on account of raee or color . . . .7

8T find nothing in the reenrd to suggest—and such a proposition seems
implavsible—that the Husidim bewr any unique responsibility for the
decisions that led to discriminatory voting proactices or effects in Brook-
lvn. Wor is thers any contention that petitioners derived apecial bensfite
from the prior discriminatory policies, other than to the extent that the
gverall white volee county-wide was strengthened.
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reasons 1 am convineed that the Voting Rights Aect drains
it of vitality,

First, it is important to recall that the Attorney General's
oversight focuses upon jurisdictions whose prior practices
exhibited the purpose or effect of infringing the right to vote
on account of race, thereby triggering §4 of the Act, 42
U. 8 C. £1973(b). This direct nexus to localities with
8 history of diseriminatory practices or effects enhances the
legitimacy of the Attorney General's remedial authority * over
individuals within those communitiee who benefited (as
whites) from those earlier diseriminatory voting patterns,
Moreover, the obvious remedial nature of the Act and its
enactment by an elected Congress that hardly can be viewed
a8 dominated by nonwhite representatives belies any possi-
bility that the decisionmaker intended a racial insult or
mmjury to those whites who are adversely affected by the
operation of the Act's provisions.” Finally, petitioners have
not been deprived of their right to vote, a consideration that
minimizes the detrimental impact of the remedial racial poli-
cies governing the §5 reapportionment, True, petitioners

It ia true that invoking jurizdiction under the Voting Rights Act
does not reguire an actual fnding of purpossful diserimination s

Nonetheless, as Mr, Juerice WHITE'S opinion notes, Congress
enacted the 4ot with “broadly remedial” objectives in mind, ante, at 10,
and the conditions that activate §4 are those “which experience had
proved were indicative of racial discnmination in veting,” id., at 10-11.
Indeed, these diseriminatory effecta often would afford probative evidenee
of purposeful discrimination. BSee Village of Arlington Heights v, Metro-
politan Housing Development Corp, — U. 8, —, —— (19878).
TIn this regard, it & mmportant that, notwithstanding the worrisome
sugmestions of the intervenor, supra, at 7, petitioners themselves do.
ngt protest that their treatment under the 1974 plan was motivated by
anti-semitism. See, ¢, g., Brest, Foreword: In Defense of the Antidis-
crimination Prineiple, 80 Harv, L, Rev, 1, I7 {1878), Indeed, it is undeni-
able that the Hasidic community = contiguous to several nonwhite neigh-
borhioods, and, therefore, understandatly is a candidate for redistricting:
given the goal of creating 10 viable nonwhite voting majorities.
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are denied the opportunity to vote as a group in agcordance
with the earlier districting configuration, hut they do not press
any legal elaim to a group voiecs as Hasidim. Petitioners
Brief, at 6 n. 6. In termns of their voting interests, then, the
burden that they claim to suffer must be attributable solely to
their relegation to increased nonwhite-dominated districts,
Yet, to the extent that white and nonwhite interests and senti-
ments are polarized in Brooklyn, the petitioners still are
indirectly “protected” by the remaining white Assembly and
Senate districta within the county, carefully preserved in
accordance with the white proportion of the total county
population. While these considerations obvicusly do not
satiefy petitioners, I am persuaded that they reinforce the
legitimacy of this remedy.

Since I find nothing in the first three parts of Mr. JueTicE
WHITE's opinion that is inconsistent with the views expressed
herein, I join those parts.

:!l'

i
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Section 5 of the Voting Rights Act prohibits a state or
politieal subdivision subject to § 4 of the Aet from imple-
menting & legislative reapportionment unless it has obtained
& declaratory judgment from the District Court for the Dis-
triet of Celumbis, or & ruling from the Attorney General
of the United States, that the reapportionment “does not
have the purpose and will not have the efiect of denying
or abridging the right to vote on account of race or color, .. ."'?

*Baction 5 of the Voting Rights Act, 42 10, 8. C, § 19930, provides in
pettinent part:
“Whenever . . . & State or political subdivision with respect to which
the prohibitione set forth in section 1973L (a)} of this title besed wpon
determioations made under the second sentence of section 1973h (b} of
thig title are in effect shall enact or seck to administer aoy voting qualifi-
eation or prerequisite to voting, or standard, practice, or procedure with
respect to voting different from that in force or effect on November 1,
1568, . . . such Btate or subdivision may inmtitute an action in the United
Btates Disteiet Court for the District of Columbia for a declarntory
Jjudgment that such qualification, prerequisite, standard, practice, or pros

-

Rk

™
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The question presented is whether, in the cireumstances of
this case, the use of racial criteria by the State of New York
in its attempt to comply with &5 of the Voting Rights
Act and to secure the approval of the Attorney General
violated the Fourteenth or Fifteenth Amendment.

I

Kings County, N, Y., together with New York (Man-
hattan) and Bronx Counties, became subject to §§4 and 5
of the Aet, by virtue of a determination by the Attorney
Genera] that a literacy test was used in these three counties
82 of November 1, 1968, and a determination by the Director
of the Censug that fewer than 50% of the voting-age residents
of these three counties voted in the presidential election of
10688, Litigation to secure exemption from the Act was
unsuccessful,’ and it became necessary for New York to

cedure does not have the purpose and will not have the effect of denying
or abridging the right to vote on aceount of race or color, and unless and
until the court enters such judgment no person shall be denied the right
to vote for failure to comply with such qualification, prerequisite, stand-
ard, practice, or procedure: Provided, That such qualification, prerequisite,
standard, practice, or procedure may be enforeed without such proceeding
if the qualification, prerequisite, standard, practice, or procedure has
been submitted by the chief legal officer.or other appropriate official of
guch State or subdivision to the Attorney General and the Attorney
General has not interpoeed an objection within sixty days after such
submission, except that neither the Attorney Ceneral's failure to object
nor & declaratory judgment entered under this section shall bar o subse-
quent action to enjoin enforcement of such gqualification, prerequisite,
standard, practice, ot procedure. Any sction under this section shall be
heard and determined by & court of three judges in accordance with
the provisions of section 2284 of Title 28 and any appeal shal] lie to
the Supreme Court."”
A legislative reapportionment is a “standard, practice, or procedure with
respect to voting different from that in foree or effect on November 1,
1068, within the meaning of §5, See pp. 11-12, infra.

8ee 42 U. 8 C. § 16730 (b).

" The State of New York brought an action to obtain a statutory
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secure the approval of the Attorney General or of the United
States District Court for the Distriet of Columbia for its
1972 reapportionment statute insofar as that statute con-
eerned Kings, New York, and Bronx Counties. On Janu-
ary 31, 1974, the provisions of the statute districting these
eounties for congressional, state senate, and state assembly
seats were submitted to the Attorney General. In accord-
ance with the regulations governing his §5 review, the At
torney General considered submissions from intereated parties
criticizing and defending the plan* Those submissions in-

exemption for the three counties under §4 (o} of the Aect, secking o
declaratory judgment that its literacy test had not been used within the
10 years preceding the filing of the suit “for the purpose or with the
effert of denying ar abridging the right to vote on sceount of race or
eolor.” 42 T, 8. C. §1973b {a). After several years of litigation, the
Distriet Court for the District of Columbin denied the exemption and
ordered the State to comply with the filing requirements of §5. This
Court summarily affirmed. New York on Befialf of New York County v
United States, 419 T. 8. 888 (1974). See 510 F, 2d, at 51,

4 Bection 51.19, 28 C. F. R. provides:

“Bection 5, in providing for submission te the Attorney Genetal as an
alternative to seeking a declarntory judgment from the U, 8. Distriet
Court jor the District of Columbia, impozes on the Atiomey General
what is essentially a judicial funetion. Therefore, the burden of proof on
the submitting authority = the same in submitting changes to the Artors
ney Ceneral as it would be in submitting changes to the Distriet Coutt
for the Distnet of Columbia. The Attorney General shall base his decision
on & review of materia] presented by the submitting authority, relevant
information provided by individuals or groups, and the results of any
investigation condueted by the Department of Justiee, If the Attorney
General is satizfied that the submitted changs does not have & racially
discriminatory purpose or effect, he will not ohjeet to the change and will
g0 notify the submitting authority. If the Attorney General determines
that the submitted change has a racially diseriminatory purpose or effect,
he will enter an objoction and will s0 notify the submitting autharity,
If the evidence as to the purpose or effect of the change is conflicting,
and the Attorney General is unable to resolve the conflit within the
60-day period, he shall, consiatent with the above-deseribed burden of
proof applicable in the District Court, enter an objection and so notify
the submitting authority.”
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cluded assertions that voting in these counties was racially
polarized and that the district lines had been created with
the purpose or effect of diluting the voting strength of
nonwhites (blacks and Puerto Rieans).® On April 1, 1974,
the Attorney General concluded that, as to certain districts
in Kings County ecovering the Bedford-Stuyvesant area of
Brooklyn, the State had not met the burden placed on it
by §5 and the regulations thereunder to demonstrate that
the redistricting had neither the purpose nor the effect of
abridging the right to vote by reason of race or color.”

® The reeord in this Court containg ooly part of the materials submitted
to and considered by the Attorney Gemeral in his review of the 1972 plan,
Included in the present record are a memorandum submitted on behalf
of the NAACP and letters from several prominent black and Puerto
Rican elected officials, all opposing the plan. Not included in the record
are matorials defending the plan submitted by the reapportlonment com-
mittes of the New York legislature, the state attormey genernl, and sev-
eral state logislators. Brief for the United States, at 8, and n, 9.

The NAACP; tle Attorney Qeneral, and the court below classified
Pyerto Ricans in New York togetlier with Blacks ae o minority group
entitled to the protections of the Voting Rights Act. Hereinafter we
use the term “nonwhite” to refer to blacks and Puerto Ricans, although
emall numbers of other nonwhite groups (such as orieotals) sre also
innluded in the nonwhite population statistics.

8 The besis for the: Attorney Genernls conelusion that "the proscribed
effect may exist” as to certain state sssembly and senate districta in Kings
County was explained in his letter to the New York state authorities as
follpws;

“Bgnate district’ 18 appears to have an abnormally high minority con-
cemtration while adjeining minority neighborhoods are significantly dif-
fused into surrounding distriets. In the less populous proposed asmembly
distriets, the minority population appears to be conrentrated into dis-
tricte 53, 54, 556 mod 56, while minomty neighborhoods sdjoining those
distriets are diffused inte a number of other districts, , . . [W]e know
of no necessity for such configuration and believe other rational alterna-
tives exist.”

The Attorney General slao ohjected to the congressional districting in
Kings County and to the state legislative disiricting in New York County,
The districting for these seats is not af ssue in this litigation,
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Tnder § 5, the State could Have challenged the Attorney
€ieneral's objections to the redistricting plan by filing a
deeclaratory judgment action in a three-judge court in the
Distriet of Columbia. Instead, the State sought to meet
what it understood to be the Attorney General's objections
and to secure his approval in order that the 1874 primary
and peneral elections could pgo forward under the 1972
statute.! A revised plan, submitted to the Attortey General
on May 31, 1874 in its essentials did not change the number
of districts with nonwhite majorities, but did change the
size of the nonwhite majorities in almost all of those distriets.
Under the 1972 plan, Kinge County had three state senate
digtriets with nonwhite majorities of approximately B81%,
6§19, and 53% ; under the revised 1874 plan, there were again
three districts with nonwhite majorities, but now all three
were between 70% and 76% nonwhite A for state assembly
districts, both the 18972 and the 1974 plans provided for
seven districts with nonwhite majorities. However, under
the 1972 plan, there were four between 85% and 95% non-
white, and three were approximately 76%, 61%, and 52%,

T The Ztate war also under presure from s private sult to compel
enactment of new district lines consistent with the views of the Attorney
Cieneral. NAACT v. Neww Fork City Board of Flections, 8DNY 72 Civ,
14680, See 510 F_ 2d, at 517 n. 6.

8 The 1972 percentages are taken from Table 3, sccompanying the
memorandum in support of the motions to dismisz of the applicants for
intervention, record at 266, exeopt for the 81 fipure, which i for a
district pnly partially in Kings County. That figure is taken from the
Brief for the United States, at 53, and represents the black and Puerto
Riran population rather than all nonwhites. The 1974 porcontages are
taken from the Interim Report of the Joint Committee on Beapportion-
ment, app., &t 175150,

The 1874 plan created’ nonwhite majorities in two state senate digtrieta
that were majoriy white under the 1972 plan (the 17th and the 23d},
but crested white majerities in two distriets that were majorify nonwhite
wnder the 1972 plan (the 18tk and the 26th}. Bee Brief for the United
Btated, at 535
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respectively ; under the 1874 plan, the two smallest nonwhite
majorities were increased to 869 and 67.5%, and the two
largest nonwhite majorities were decreased from greater than
90% to between 80% and 90%." The report of the legisla-
tive committee on reapportionment stated that these changes
were made “to overcome Justice Department objections” by
creasting more “substantial nonwhite majorities” in two as-
sembly districts and two senate districts,™

One of the communities affected by these revisions in the
Kings County reapportionment plan was the Williamsburgh
area, where about 30,000 Hasidic Jews live. Under the 1972
plan, the Hasidic community was located entirely in one
assembly distriet (619% nonwhite) and one senate district
{37% nonwhite)s in. order to create substantial nonwhite
majorities in these distriets, the 1974 revisions split the
Hagidic community between two senate and two assembly
districts. A staff member-of the legislative reapportionment
committee testified that in the course of meetings and tele-
phone conversations with Justice Department officials, he
“got the feeling . . . that 656 percent would be probably an
approved figure” for the nonwhite population in the assembly
djstrict in which the Hasidic community weas located, a dis-
trict approximately 61% nonwhite under the 1872 plan*
To attain the 656% figure, a portion of the white population,
including part of the Hasidic community, was reassigned to
an adjoining distriet.

Shortly after the State submitted this revised redistrieting
plan for Kings County to the Attorney General, petitioners
sued on behalf of the Hasidie Jewish community of Williams-

® Table 3, supra, n. 8, app., 266; Interim Report, supro, n. 8, app,
195; Brief for the United States, app., at 54. =ee 510 F, 2d, st 523
n, 21.

¥ Tnterim Report, supre, n, 8, app., 179; see id, app., 181-182,

U Teatimony of Richard 8. Seoltro, executive dirsctor of the Jeint
Committee on Reapportionment, at hearing on plaintifi's motion for pre-
Wminary injunction, app., 106; see 510 F. 2d, at 517,
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burgh, alleging that the 1974 plan “would dilute the value
of each plaintiff's franchise by halving, its effectiveness,” solely
for the purpose of achieving a racial quota and therefore
in violation of the Fourteenth Amendment. Petitioners also
alleged that they were assigned to electoral districts solely
on the basis of race, and that this racial sssignment diluted
their voting power in violation of the Fifteenth Amendment.
Petitioners sought an injunction restraining New York offi-
cials from enforcing the new redistricting plan and a declara-
tory judgment that the Attorney General of the United
States had used uneonstitutional and improper standards in
objecting to the 1872 plan.

On June 20, 1974, the District Court held a hearing on
petitioners’ motion for a preliminary injunction. On July 1,
1974, the Attorney General informed the State of New York
that he did not object to the implementation of the revised
plan. The Attorney General moved to be dizsmissed as a
party on the ground that the relief sought against him ecould
be obtained only in the District Court for the District of
Columbia and only by a State or political subdivision subject
to the Voting Rights Act; the State and the intervenor
NAACPF moved to dismiss the complaint on the ground that
it failed to state a claim upon which relief could be granted.
The Distriet Court granted the motions to dismisa the com-
plaint, reasoning that petitioners enjoved no constitutional
right in reapportionment to separate community recogntion
gz Hasidic Jews, that the redistrieting did not disenfranchise
petitioners, and that racial conaiderations were permissible
to correct past discrimination 377 F. Supp., at 1185-1188,

A divided Court of Appeals affirmed. The majority first
held that the Attorney General must be dismissed as a party
because the court had no jurisdietion to review his objection

12 Petitioners’ motions for & preliminary injuoction and summary judg-
ment were denied.
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to the 1972 plan* After agreeing with the Distriet Court
that petitioners had no constitutional right to separate com-
munity recognition in reapportionment—a holding not chal-
lenged by petitioners here “—the Court of Appeals went on
to address petitioners’ claims as white voters that the 1974
plan denied them equal protection of the laws and abridged
their right to vote on the basis of race. The court noted

that the 1074 plan left approximately ™% of the senate and
- assembly districts in Kings County with white majorities;
given that only 655 of the population of the county was
white, the 1974 plan would not underrepresent the white
population, assuming that voting followed racial lines. 310
F. 2d,, at 523, and n. 21. Petitioners thus eould not claim
that the plan canceled out the wvoting strength of whites
as a racial group, under this Court's decisions in White
V. Regester, 412 U. 8. 755 (1973), and -Whitcomb v, Chavis,
403 U, 8 124 (1971). The court then observed that the
case did not present the question whether & legislature,
“starting afresh,” .could draw lines on & racial basis so as to
bolster nonwhite voting strength, but rather the “narrower”
question whether g State could use racial considerations in
drawing linea in an effort to secure the Attorney General’s
approval under the Voting Rights Act, 510 F. 2d_at 524. The
court thought this question answered by this Court’s decision
in Allen v. State Beard of Elections, 303 U. 8. 544, 569 (1969),

W Although petitioners did not present this question for review, they
argue that the Attorney General is properly a party to this suit because
he allegedly caused the state officials to deprive petitioners of their con-
stitutional righte. Brief for Petitioners, at 58-54, n. 22; Petitioners' Reply
Brief, at 5 n, 1, In view of our disposition of the case, we do not reach
this issue,

Y In their brief in this Court, petitioners state: “['We do not] contend
that there is eny right—constitutional or statutory—for permanent recog-
nition of 4 community in legislative apportionment, Our argument is,
rather, that the history of the area demonstrates that there could be—
and in fact wes—no regsosi other than rece to divide the community at
this time.” Brief for Petitioners, at § o, 6. {Emphasis in original.)
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where & change from district to at-large voting for county
supervisors was held to be covered by §5 of the Act. The
court below reasoned that the Aet contemplated that the
Attorney General and the state legislature would have “to
think in raecial terms”; because the Act “neressarily deals
with race or color, corrective action under it must do the
same.” (Emphasgis in original; footnote omitted.) The
caurt held that

“so long as a districting, even though based on racial
considerations, is in conformity with the unchallenged
directive of and has the approval of the Attorney Gen-
eral of the United States under the Act, at least sbsent
a clear showing that the resultant legislative reappor-
tionment is unfairly prejudicial to white or nonwhite,
that districting ie not subject to challenge.” 510 F, 2d,
at 525

We granted certiorari, 423 U. 5. 945 (1975), We affirm,

II

Petitioners argue that the New York Legislature, although
seeking to comply with the Voting Rights Act as construed
by the Attorney General, has violated the Fourteenth and
Fifteenth Amendments by deliberately revising its reappor-
tionment plan along racial lines.® In rejecting petitioners’

¥ The dissent would have found a constitutional viclation m “the
drawing of district lines with a central and governing premise that a set
number of districts must have o predetermined nonwhite mejonty of
B5%9% or more in order to ensure nonwhite control in those distriets.” The
dissent pointed out that neither the Attorney General nor the State of
New York would take responsibility for the 689 “guota,” snd argued
that there was no showing of s pre-existing”wrong which could justify the
use of a “presumptively odions” racinl classification. 510 F. 2d, at 525,
5268 (Frankel, J.}. _

1# The Equal Protection Clavee, contained in §1 of the Fourteenth
Amendment, forbids any State to "deny to any person within its jurisdic-
tion the equal protection of the laws Hection 1 of the Fifteenth
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claims, we address four propositions: first, that whatever
might be true in other contexts, the use of racial criteria in
districting and apportionment is never permissible; second,
that even if racial considerations may be used to redraw dis-
trict lines in order to remedy the residual effects of paat
unconstitutional reapportionments, there are no findings here
of prior discriminations that would require or justify as a
remedy that white voters be reassigned in order to inerease
the size of black majorities in certain districts; third, that
the use of a “racial quota’ in redistricting is never accept-
able; and fourth, that even if the foregoing general propo-
gitions are infirm, what New York actually did in this case
was unconstitiitional, particularly its use of 65% nonwhite
racial quota for certain districts. The first three arguments,
as we now explain, are foreclosed by our cases construing and
sustaining the constitutionality of the Voting Rights Act; the
fourth we address in Parts III and IV.

It is apparent from the face of the Aet, from its legisla-
tive history, and from our cases that the Act was itself
broadly remedial in the sense that it was “designed by Con=
gress to banish the blight of racial diserimination in
voting. . ., ." South Caroling v. Katzenbach, 383 U, 8, 301,
308 (1966), It is also plain, however, that after “repeatedly
try[ing] to cope with the problem by facilitating case-by-casa
litigation against voting diserimination,” 1d., at 313, Congrasa
became dissatisfied with this approach, which required judi-
eigl findings of uneonstitutional diserimination in specifie
situations and judicially approved remedies to cure that dis-
crimination. Instead, Congress devised more stringent meas-
ures, one of which, § 5, required the covered States to seek
the approval of either the Attorney General or of a three-
judge court in the District of Columbia whenever they sought

Amendment provides that “[tThe right of citizens of the TUnirted Btates tg
vote shall not be denied or sbridged by the United States or by any Stute
gn aecount of race, color, or previous eondition of servitude.”
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to implement new voting procedures, Under §4. a State
became subject to § 5 whenever it was administratively de-
termined that certain eonditions which experience had proved
were indicative of racial diserimination in voting had existed
in the area—in the case of New York, as already indicated,
p. 2, supra, that a literacy test was in use in certain counties in
1968 and that fewer than 509% of the voting age residents in
these tounties voted in the presidential election that year. At
that point, New York could have escaped coverage by under-
taking to demonstrate to the appropriate court that the test
had not been used to diseriminate within the past 10 years, an
effort New York unsuccessfully made, See n. 8, supra.

Given this coverage of the counties involved, it is evident
that the Aect's prohibition against instituting new voting pro-
cedures without the approval of the Attorney General or the
three-judge District Court is not dependent upon proving
past unconstitutional apportionments and that in operation
the Act is aimed at preventing the use of new procedures
until their capacity for discrimination hes been examined by
the Attorney General or by a court. Although recognizing
that the "“stringent new remedies,” including § 5, were “an
uncommon exercise of congressional power.” we nevertheless
suatained the Act as a "permissibly decisive' response to “the
extregordinary stratagem of contriving new rules of wvarious
kinds for the sole purpose of perpetrating voting diserimina-
tion in the face of adverse federal court decrees” Scuth
Carolina v. Katzenbach, supra, 383 U. 8., at 334-335 (foot-
note omitted).

It ig also clear that under § 5, new or revised reapportion-
ment plans are among those voting procedures, standarnds or
practices that may not be adopted by a covered State with-
out the Attorney Cieneral or a three-judge court ruling that
the plan “does not have the purpose and will not have the
effect of denying or abridging the right to vote on aceount
of race or color,” In Allen v. Stale Board of EFlections,
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supra, on which the Court of Appeals relied below, we held
that a change from district to at-large voting for county
supervisors had to be submutted for federal approval under
85, because of the potential for a “dilution” of minority
voting power which could “nullify [its] ability to elect the
candidate of [its] choice....” 393 U, 8, at 569, When it re-
newed the Voting Rights Aet in 1870 and again in 1875,
Congress was well aware of the application of § 5 to redis-
trieting, In its 1970 extension, Congress relied on findings
by the United States Commission on Civil Rights that the
newly gained voting strength of minorities was in danger of
being diluted by redistricting plans that divided minority
communities among predominantly white distriets,’” In
1975, Congress was unmistakenly cognizant of this new phase
in the effort to eliminate voting diserimination. Former
Attorney General Katzenbach testified that §5 “has had its
broadest impact ., . , in the areas of redistricting and reap-

" Tha findings of the Commission’s 18-month study, contained in its
1068 report, Political Participation, at 21-39, were endorsed in o stpte-
ment submitted in the course of the Senate debates by ten out of seven-
teen Senate Judiciary Commitice members, whe propoeed mod suecess-
fully supported the critical amendment that extended §5. The findings
were repeatedly referred to during the Benate and House hearings held
in 1988 and 1970 in connection with the extension. E, g., Hearings on
H. H 4240, H. R. 5538, and Similat Proposals (Voting Rights Act Ex-
teomion) before Bubcommittee No. & of the House Committee on the
Judiciary, 91st Cong., lst Sess., 34 (19689) (statement of Rep. MeCul-
Ipeh}; id, st 17 (testimony of Howard Glickstein, Acting Staff Di-
rector, United States Commission on Civil Rights) ; id., st 180 {testimony
of Thomas E. Harris, Associate General Counsel, AFI~CIO); Hearings
on 3. 818, H. 24608, eto, (Amendments to the Voting Rights Act of 1965)
before the Bubeommittes on Constitutional Rights of the Senate Com-
mittes on the Judiciary, 91st Cong., 18t and 2d Sess, 47 (1960} (testi-
mony of Franlde Freeman, Member, United States Commission on Civil
Rights) ; id,, at 132 (testimony of Joseph L. Rauh, Jr,, General Counsel,
Leadership Conference on Civil Rights) ; 4d., at 427 (statement of Hownrd]
Glicksiein) ; id, at 516-518 (testimony of David Norman, Deputy Assist-
ant Attorney General, Civil Rights Divigion, T. 8. Dept, of Justiee).
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portionment,” and the Senate and House reports recommends
.ing the extenzion of the Act referred specifically to the Attor-
ney General’s role in screening redistricting plans to protect
the opportunities for nonwhites to be elected to public office.”

As the Court of Appeals understood the Act and our
decigion in Allen, compliance with the Act in reapportion-
ment cases would often necessitate the use of racial con-
giderations in drawing distriet lines. That the Court of
Appeals correctly read the Act has become clearer from later
tases.

In Beer v. United States, 425 U, 8. 130 (1976), the Court
considered the question of what criteria a legislature reap-
portionment must satisfy under §5 of the Voting Rights
Act to demonstrate that it does not have the “effect” of
denying or abridging the right to vote on account of race.
Beer established that the Voting Rights Act does not permit
the implementation of a reapportionment that “would lead
to a retrogression in the position of racial minorities with
reapect to their effective exercise of the electoral franchise.”
Id,, st 141, This test was satisfied where the reapportion-
ment inereased the percentage of districts where members of
racial minorities protected by the Aet were in the majority.
See ibid. But if this test were not met, clearance by the
Attorney General or the District Court for the District of
Columbia eould not be given, and the reapportionment could
not be implemented,

The reapportionment at issue in Beer was approved by
this Court, because New Orleans had ereated one couneilmanié
distriet with a majority of black voters where none existed
before. But had there been districts with black majorities
under the previous law and had New Orleans in fact de-
creased the number of majority black districts, it would have

_ 1*Hearings before a Bubcommittes of the Benate Judiciary Committee,
g4th Cong., st Sess., 124 (1875) (testimony of Nicholas EKatzenbach}s
8. Rep. No. 94-295, 0dth Cong., 1st Sess., 1519 {1075); H. B. Rep. No
B3-196, 94th Cong., lst Sess., B-11 (1975).
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had to modify its plan in order to implement its reapportion-
ment by carving out a large enough black majority in however
many additions]l districts would be necessary to satisfy the
Beer test, There was division on the Court as to what &
State must show to satisfy §5; but all eight Justices who
participated in the decision implicitly accepted the proposi-
tion that a State may revise its reapportionment plan to
comply with § 5 by increasing the percentage of black voters
in a particular district until it hes produced a clear majority.
See 425 U. B, at 141-142; id., at 144 (WmTE, J., dissent-
ing), 158-161 {MarsHALL, J,, dissenting). Indeed, the plan
eventually approved by this Court in Beer was drawn with
the purpose of avoiding dilution of the black vote by at-
taining at least a 54% majority of black voters in one district
while preventing a 90% econcentration. See Beer v, United
States, app. 341-342,

The Court has taken a similar approach in applying § 5
to the extension of eity boundaries through annexation,
Where the annexation has the effect of reducing the per-
centage of blacks in the eity, the proseribed “effeet” on voting
rights can be avoided by a post-annexation districting plan
which “fairly reflects the strength of the Negro community
a8 it exists after the annexation™ and which “would afford
[it] representation reasonably equivalent to [its] political
strength in the enlarged community.” City of Richmond
v. United States, 422 U, S, 358, 370-371 (1975), Accord,
ity of Petersburg v. United States, 354 F. Supp. 1021 (DC
1972), afi'd, 410 U. 8. 962 (1973). In City of Richmond,
the Court approved an annexation which reduced the propor-
tion of blacks in the city from 52% to 42%, because the post-
annexation ward system created four out of nine wards with
substantial black majorities of 64%. Had the redistricting
failed to “fairly reflect the strength of the Negro commu-
nity,” however, it would follow from the Court's deecision
that the Constitution would permit the city to modify its
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plan by deliberately creating black majorities in a sufficient
number of wards to satisfy statutory requirements.

Implicit in Beer and City of Richmond, then, is the propo-
gition that the Constitution does not prevent a State subject
to the Voting Rights Act from deliberately creating or pre-
serving black majorities in particular districtsa in order to
ensure that its reapportionment plan complies with § 5.
That proposition must be rejected and § 5 held unconstitu-
tional to that extent if we are to accept petitioners’ view that
racial criteria may never be used in redistricting or that they
may be used, if at all, only as a specific remedy for past
unconstitutional apportionments, We are unwilling to over+
turn our prior cases, however, Section 5, and its authoriza-
tion for racial redistricting where appropriate to avoid
abridging the right to vote on aeccount of race or color, are
constitutional. Contrary to petitioners' first argument,
neither the Fourteenth nor the Fifteenth Amendment man-
dates any per se rule against using racial factors in distrieting
and apportionment. Nor i3 petitioners’ second argument
valid. The permissible use of racial eriteria is not confined
to eliminating the effects of past discriminatory districting or
apportionment,™

18 Petjtioners alee insist that, becayse the Attorney General concluded
not that the 1872 plan would have a dizeriminatory effect but only that
the State had foiled to demonstrate that the plan would not have such
an effect, there was insufficient justification for rucinl redistricting. This
argument overlooks the central role of the shift in burden of proof in
the congressional effort to combat discriminatory votng laws. Our chsed
have upheld this shift, As we zaid in South Corofing v. Katzenbach,
#upra, “After enduring nearly o century of systematic resistance to the
Fifteenth Amendment, Congress might well decide to shift the advantage
of time and inertia from the perpetrators of the evils to the vietims.”
383 U. B, at 328. And in affirming the issuance of an injunction against
eniforeement of & state reapportionment plan for which the Btate had not
demonstrated the shsence of & discriminatory effect, the Court stated:

“It i= well established that in & declaratory juwdgment sction under
B5, the plaintifi State has the burden of proof. What the Attornev
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Moreover, in the process of drawing black majority dis-
tricts in order to comply with § 3, the State must decide how
substantial those majorities must be in order to satisfy the
Voting Rights Aet. The figure used in drawing the Beer
plan, for example, was 549 of registered voters.™ At a
minimum and by definition, a “black majority district” must
be more than 50% black. But whatever the specific per-
centage, the State will inevitably arrive at it as a necessary
means to0 ensure the opportunity for the election of a black
representative and to obtain approval of its reapportionment
plan. Unless we adopted an unconstitutional construetion of
§ 5 in Beer and City of Richmond, a reapportionment cannot
violate the Fourteenth or Fifteenth Amendment merely be-
cause & State uses specific numerical quotas in establishing &
certain number of black majority districts. Our cases under
§ 5 stand for at least this much,

III-

Having rejected these three broad objections to the use of
racial criteria in redistricting under the Voting Rights Act,
we turn to the fourth question, which is whether the racial
criteria New York ueed in this case—the revision of the 1872
plan to create 65% nonwhite majorities in two additional
senate and two additional -aasembly districts—were constitu-
tionally infirm. We hold they are not, on two separate
grounds. The first is addressed in this Part I11, the second
in Part IV,

The first ground is that petitioners have not shown, or
offered to prove, that New York did more than the Attorney

General's regulations do i to place the same burden on the submitting
party in & §5 objection procadure. , . . Any less siringent measure
might well have rendered the formal declaratory judgment procedure o
dead letter by making available to covered States a far smoother path
to clearance."” Georgic v. United States, 411 T, 8. 520, 538 (1973).
(Footnote omitted. )

 Bee . 14, supra,
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General was authorized to require it to do under the non-
retrogression principle of Beer, a principle that as we have
already indicated this Cotirt has accepted as constitutionally
valid. Under Beer, the acceptability of New York's 1972
reapportionment for purposes of §5 depends on the change
in nonwhite voting strength in somparison with the previous
apportionment, which occurred in 19668, Yet there is no evi-
dence in the record to show whether the 1972 plan inereased
or deereased the number of senate or assembly distriets with
substantial nonwhite majorities of 85%. For all that peti-
tioners have alleged or proved, the 1974 revisions may have
accomplished nothing more than the restoration of nonwhite
voting strength to 1966 levels® To be suceessful in their
constitutional challenge to the racial eriteria used in New
York's revised plan, petitioners must show at & minimum that
minority voting strength was increased under the 1974 plan
in comparison with the 1966 apportionment; otherwise the
challenge amounts to & constitutional attack on compliance
with the statutory rule of nonretrogression.

In the absence of any evidence regarding nonwhite voting
strength under the 1986 apportionment, the creation of sub-
stantial nonwhite majorities in approximately 30% of the
senate and assembly districta in Kings County was reason-
ably related to the constitutionally valid statutory mandate
of maintaining nonwhite voting strength, The percentage of
districts with nonwhite majorities was less than the percentage
of nonwhites in the eounty as a whole (35%). The gize of the
nanwhite majorities in those districts reflected the need to take

=Tt is true, of course, that Beer was decided after petitioners moved
for summary judgment in the Distriet Court and safter the Court of
Appeals affirmed the District Court's denial of thst motion and dismissal
of the action. PBut while relving an Beer in this Court, petitioners take
the position that there are no disputed issucs of the faet and thot their
‘motion for summary judgment should be granted on the basis of the
present record. Pelitioners' Reply Brief, at 13-14, 17; Ty, of Oral Arg.,
at 70-T1,
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account of the substantial difference between the nonwhite
percentage of the total population in a distriet and the non-
white percentage of the voting age population.” Because, as
the Court said in Beer, the inquiry under § 5 focuses ultimately
on “the position of raecial minorities with respect to their effec.
tive exercizse of the electoral franchise 425 T, 8, at 141,
the percentage of eligible voters by distriet is of great impor-
tance to that inquiry.” In the redistricting plan approved in
Beer, for example, only one of the two distriets with a black
population majority also had a black majority of registered
voters, Id., at 142, We think it was reasonable for the
Attorney General to conclude in this case that a substan-
tial nonwhite population majority—in the vicinity of 65%—
would be required to achieve a nonwhite majority of eligible
voters,

, Petitioners have not shown that New York did more than
accede to & position taken by the Attorney General that was
authorized by our constitutionally permissible construetion of
§5, New York adopted the 1974 plan because it sought to
comply with the Voting Rights Act, This has been its

3 The NAACP, intervenor in thiz action, submitted cemsus data to the
Attorney Geners]l showing that roughly 759% of all whites in Kings
County but only about 55% of all nonwhites were eligible to vote. App.
264. The NAACP urged that distriets without significant nomwhite pomu-
kytion majorities would not have noawhite majorities emong eligible
voters. Bee, e, g, app, 218,

The statistical problema in estimating the nonwhite population of tha
distriets in the 1972 plan provided an additionsl resson for the Attorney
CGeneral to nsk for an inerease in the sige of the nonwhite majorities in
egrtain districts, The legislature used the higher of the two stz of esti.
mates, and the actual nonwhite population may have been somewhat
lower. Bee app. 205,

*The regulation governing submiszions to the Attorney Genernl for
review of redistricting plans under §5 “strongly urges" the submitting
authority to include “[v]oting-age population and the number of reg-
{stared voters before and after the change, by race, for the ares to be
. affected by the change 28 CFR §51.10 (b)(8)(il) (187@).
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primary defense of the plan, which was sustained on that
basis by the Court of Appeals. Because the Court of Ap-
peals was essentially correet, ite judgment may be affirmed
without addressing the additional argument by New York
and by the United States that, wholly aside from New York's
obligation under the Voting Rights Act to preserve minority
voting strength in Kings County, the Constitution permits
it to draw district lines deliberately in such a way that the
percentage of districts with a nonwhite majority roughly
approximates the percentage of nonwhites in the county,

IV

This additional argument, however, affords a second, and
independent, ground for sustaining the particulars of the
1874 plan for Kings County. Whether or not the plan was
authorized by or was in compliance with § 5 of the Vot-
ing Rights Act, New York was free to do what it did as
long a8 it did not violate the Constitution, particularly the
Fourteenth and Fifteenth Amendments; and we are con-
vinced that neither Amendment was infringed.

There is no doubt that in preparing the 1974 legislation,
the State deliberately used race in a purposeful manner. But
its plan represented no racial slur or stigma with respect to
whites or any other race, and we diseern no diserimination vio-
lative of the Fourteenth Amendment or any abridgment of
the right to vote on account of race within the meaning of
the Fifteenth Amendment.

It is true that New York deliberately inereased the non-
white majorities in certain districts in order to enhance the
opportunity for election of nonwhite representatives from
those districts. Nevertheless, there was no fencing out of
the white population from participation in the political proc-
esses of the county, and the plan did ngt minimize or un-
fairly cancel out white voting strength, Compare White v.
Regester, 412 U. 8, 755, 765-767 (1973), and Gomallion v.
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Laghtfoot, 364 U. S. 338 (1960), with Gaffrey v. Cumminga,
412 U, B. 735, 751-754 (1073), Petitioners have not objected
to the impact of the 1074 plan on the representation of white
voters in the ‘county or in the State as s whole. As the
Court of Appeals observed; the plan left white majorities in
approximately 70% of the assembly and senate districts in
Kings County, which had a countywide population that was
85% white, Thus, even if voting in the county occurred
strictly according to race, whites would not be underrepre-
sented relative to their share of the population.
In individual districts where nonwhite majorities were
increased to approximately 659, it became more likely, given
racial bloe voting, that black candidates would be elected
instead of their white opponents, and it became less likely
_that white voters would be represented by a member of
their own race; but as long as whites in Kings County, as a
_group, were provided with fair representation, we cannot con-
clude that there was a cognizable discrimination against
whites or an abridgement of theirright to vote on the grounds
_of race TFurthermore, the individual voter in the district
.with a nonwhite majority has no constitutional complaint
merely because his candidate has lost out at the polls and hie
district is represented by a person for whom he did not vote.
Some candidate, along with his supporters, always loses, See
Whitcomb v, Chavis, 403 U, 8. 124, 153-160 (1971).
Where it occurs, voting for or against a candidate because

2 We also note that the white voter who as s result of the 1974
plan is in a district more likely to return & nonwhite representative will
be represented, to the extent that veting continues to follow raeial lines,
by legislators elected from majority white districts. The effect of the
reapportionment on whites in districts where nonwhite majorities have
been incrensed i thus mitigated by the preservation of white majority
districts in the rest of the county. See Note, 25 Stan. L. Rev. B4, 87
{1972). Of course, if voting does not follow racial lines, the white vuter
has little reason to complain that the percemtage of ponwhites in his

district has heen ipcressed.
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of his race is an unfortunate practice. But it is not rare;
and in any district where it regularly happens, it is unlikely
that any eandidate will be elected who is a member of the
rece that is in the minority in that district. Howevep
disagreeable this result may be, there is no authority for the
proposition that the candidates who are found racially unac-
ceptable by the majority, and the minority voters supporting
those candidates, have had their Fourteenth or Fifteenth
Amendment rights infringed by this process. Their position
is similar to that of the Demoeratic or Republican minority
that is submerged year after year by the adherents to the
majority party who tend to vote a straight party line.

It does not follow, however, that the State is powerless
to minimize the consequences of racial diserimination by
voters when it is regularly practiced at the polls. In Gaffrey
v. Cummings, supra, the Court upheld a districting plan
"drawn with the conscious intent to . . . achieve a rough
approximation of the statewide political strengths of the
Democratic and Republican Parties” 412 U, 5., at 752,
We there recognized that distrieting plans would be vulner-
able under our eases if “racial or political groupa have been
fenced out of the political process and their voting strength
invidiously minimized.” Jd., at 754 (emphasis added); but
that was not the case there, and no such purpose or effect
may be aseribed to New York's 1974 plan, Rather, that plan
can be viewed as seeking to alleviate the consequences of
racial voting at the polls and to achieve a fair allocation of
political power between white and nonwhite voters in Kings
County.

In this respeet New York's revision of certain district lines
i little different in kind from the deecision by s State in
which & recial minority is unable to eleet representatives
from multimember districts to change to single-member diss
tricting for the purpose of increasing minority representation.
This change might substantially ineresse minority repres
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sentation at the expense of white voters, who previously
glected all of the legislators but with single-member distriets
eould elect no more than their proportional share, If this
intentional reduction of white voting power would be constie
tutionally permissible, as we think it would be, we think it
also permissible for a State, employing sound districting prin-
ciples such as compactness and population equality, to at-
tempt to prevent racial minorities from being repeatedly out-
. voted by creating districts that will afford fair representation
to the members of those racial groups who are sufficiently
numerous and whose residential patterns afford the opportu-
nity of creating districts in which they will be in the
majority. !
Ag the Court said in Gaffney,
“[CJourts have [no] constitutional warrant to invalidate
a state plan, otherwise within tolerable population limits,
because it undertakes, not to minimize or eliminate the
political strength of any group or party, but to recognize
it and, through districting, provide a rough port of pro-
portional representation in the legislative Halls of the
State." [Ihid,

New York was well within this rule when, under the cir-
cumstances present in Kings County, it amended its 1972
plan.** '
The judgment is '
Affirmed.

Mg, JueTice MARBHALL took no part in the consideration
or decision of this case.

es Petitioners seek to distinguish Goffmey on the ground that New
York's use of racial criterin wae not the produet of “ressoned choice”
by the state legislature but rather was coerced by federal officiafs, But
we do not think that this otherwise constitutionsally permissible plan
was rendered uneomstitutional merely becavsse New York adopted it to
pomply with a federal statute,
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It also leaves me more optiona for the future.

Accordingly, I am asking Potter to join me in his
concurrence.

1 am not unaware of your substantial efforts to
accommodate our divergent views, It will not afford you
much comfort, but I do thank you,

Sincerely,

Mr, Justice White

1fp/ss
¢cc: The Conference



B. R. W. T. AL H. A B F. F. W.H Tt PR
e Talelye [ENees | 0 ] "
Corentl s lios c ¢ - 1 '
s G Pt i out” LR | geunPS i
’/.{/7_’ lf*““’"“ u/:.'l- 76 ‘ é /! / #
MJ,./ 122 Freth g g—:«mﬂ# 1 oA Brf
_ , ~lehe i fa f¢ 2d R -5 % To Tz |32/ .
Mfﬁ E ' ; S.JLT’ Snddetd  |1nf2/76 '%:_L 7oL |1 odopt
1,/;'?/‘?’? rv/:n 74 vﬁ-q/?’; 344‘?2 / Tl a 1..«/”"/'?? "/"/77
] i, d"“‘}j ',/11[1?_?__- 21}4-:/77 % BAO
~lvfag 4k Vo)
v/ [ thd sons
el V)oipaes
{
75-104 Uniged ;ew_;_sh_l g

Drg v. Care)

)




	United Jewish Organizations of Williamsburgh, Inc. v. Carey
	Recommended Citation

	tmp.1404387986.pdf.LgeM9

